be: T. J. McQuire

UNION CARBIDE CORPORATION 437 MacCORKLE AVENUE, S.W . P.0. BOX 8004, SOUTH CHARLESTON, WV 25303
LAW DEPARTMENT

GARY J. TRIPLETT

SENIOR REGIONAL COUNSEL
304-747.3557

April 15, 1987
EXPRESS MAIL

¥. Walter Conrad, Jr., Esq.
Baker & Botts

One Shell Plaza

910 Louisiana .

Houston, Texas 77002

Re: Jerlean Clay v. American Motorlsts Insurance
Company, Union Carblde Corporation and
Foley Provenzano
122nd Judicial District Court
Galveston County, Texas
Civil Action No. 87-CV-0488

Dear Walter:

Thank you for agreeing to represent the Corporation and
Foley Provenzano in this alleged vinyl chloride death case seek-
ing "punitive damages" against us and workers' compensation bene-
flts against American Motorilsts Insurance Company. I understand
that you have already received the suilt papers from Jeff Wargo
(through Phil John), and that your associlate, Kay Burkhalter,
will be assisting you in thils case.

The suilt papers were served on Foley Provenzanc on
April 14, 1987. I assume Union Carbide and American Motorists :
wlll be served later through the usual means (for UCC, through CT
Corporation).

I am not sure who will be representing American Motorists
Insurance Company, our workers' compensation insurance carrier.
(It is my recommendation it consider your law firm because you
already represent us.) As discussed with Kay Burkhalter, 1t appears
that American Motorists should file an answer and thereafter move
for a severance on the ground that the claims (workers' compensation
benefits against American and punitive damages against us) cannot
be Jolned 1n this court proceeding under Texas law.
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April 15, 1987

M
i

F. Walter Conrad, Jr., Esqg. -

By copy of this letter, I am asklng Ms. Margaret Marchle and

Frank B. Daniels to address the representatlon questlion and advise
us as soon as possible of theilr cholice on the law firm to represent
American Motorists.

Your contact at the Texas Clty plant will be Mr. Jeffrey M.
Wargo; I shall be your contact In the Law Department, and you and
Kay should report to me fully, as you have done in the other cases

you have handled for us.
:i;%;trUIy yours,
- J. ﬁ72p14(2ﬁk'

c¢: Mr. F. B. Danlels - Kemper, Houston (w/att.
Mr. E. D. DeLoughy ¢
R. P. Lawlor, Esq.
Ms. M. Marchie - Kemper, NJ
Mr. F. S. Provenzano
Mr. J. M. Wargo

Attachment

SN N TN N
-
-

Kay Burkhalter, Esq. (w/o att.)

Note to Mr. McGuire:

Tom, as mentioned in thils letter, Unlon Carbide will
apparently be served through CT Corporation. As we mentloned to
your secretary, Judy Hllborn, you should send those papers (by

j overnight carrier) to me. //5%/
GJ
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RECEIVED
APR 1 5 1987

ar ;
vo. A1CYOUBE G J. TRIPLET]
JERLEAN CLAY H IN THE DISTRICT COURT OF
Vs, : GALVESTON COUNTY, TEXAS
AMERICAN MOTORISTS INSURANCE H
COMPANY, UNION CARBIDE : 49 and
CORPORATION and FOLEY PROVENZANO : [2” subtcian prsrrice

PLAINTIFF'S ORIGINAL PETITION

TO THE HONORABLE JUDGE OF SAID COURT:

Now comes, JERLEAN CLAY, herceinafter called Plaineciff,
complaining of AMERICAN MQOTORISTS INSURANCE COMPANY, UNION
CARBIDE CORPORATION and FOLEY PROVENZANb, hereinafrer called
Defendants, and for cause of action, would respectfully show unto
the Court and Jury the following:

I.

Plaintiff is a resident citizen of Galveston County,
Texas.

The Defendant, AMERICAN MOTORISTS INSURANCE COMPANY, is
an insurance corpération duly organized under and by virtue of
law and maintains an office and agent in the City of Austin,
Travis County, Texas. Defendant, AMERICAN MOTORISTS INSURANCE
COMPANY, may be served with service of process by serving its
registered agent, Commissioner of Insurance, 1110 San Jarcinto,
Austin, Travis County, Texas 78B701-1998, At all times material
to this suit the Defendant, AMERICAN MOTORISTS INSURANCE COMPANY,
was engaged in the business of writing Worker's Compensation
Insurance under and by virtue of the provisions of the Worker's
Compensation Act of Texas.

The Defendant, UNION CARBIDE CORPQRATION, is a New York
corporation licensed to do business in the State of Texas who may
be served with service of process by serving its registered
agent, C. T. Corporation Systems, Bll Dallas Avenue, Houston,
Harris County, Texas.

The Defendant, FOLEY PROVENZANO, is the plant manager

at Union Carbide Corporation and may be served with service of
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process by serving him at his place of employment at 3301 Sth
Avenue South, Texas City, Galveston County, Texas.
II.

At the time of the injuries and death herein complained
of, the Defendant had in full force and effect a policy of
Wworker's Compensation Insurance with the employer of deceased,
which policy of insurance insured the deceased and the job upon
which he was working in accordance with the provisions of the
Worker's Compensation Act of Texas. At all rimes matzrial to
this suit the deceased's employer, Union Carbide Corporation, had
in its employ more than three employces of the class of the
deceased and was eligible to be a subscriber under the Worker's
Compensation Act of Texas.

I1I.

During the course of his employment for UNION CARBIDE,
CLAUSBY A. CLAY, was exposed to vinyl chloride. His last day of
work, which was his last day of exposure, was February 15, 1985.
He was diagnosed as having liver cancer which is belinved to be a
result of his vinyl chloride exposure. On April 9, 1985, he di=d
from this disease.

v,

Within thirty (30) days of the occurrence of his
injuries and death, the dececased's employer had actual notice and
knowledge of them, Within the statutory time Plaintiff filed
formal Notice of Injury and Claim for Compensation before the
Accident Board of Texas, 1In the event the Notice of Injury and
claim for compensation was not filed before the Industrial
Accident Board within the time reguired by law, Plaintiff would
show that he good cause for a late filing. Thereafter, the
Industrial Accident Board, on or about the lst day of April,
1987, made an Award on the claim, a copy of which is attached
hereto as Exhibit "A" for jurisdictional purposes only, Within
the time allowed by law, Plaintiff gave written notice of dis-

satisfaction with the Award of the Board and thereafter, with the
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statutory time, filed this suit in this Court of competent juris-
diction for further prosecution of his ¢claim for Worker's
Compensation insurance. Before the Industrial Accident Board and
in this Court pPlaintiff made claim for Worker's Compensation
henefits in excess of One Thousaﬁd ($1,000.00) Dollars exclusive
of interest and costs.

) v.

For at least two hundred ten (210) days of the year
immediately preceding his injuries, the deceased worked in the
employment in which he was working, for the same or another
employer, and during the days so employed, earned an average
daily wage of $100.00.

In the alternative, if the deceased did not work in
such employment for at least two hundred ten (210} days of the
year immediately preceding his injuries, he would show that there
was another employee of the same class as the deccased who had
worked at least two hundred ten (210) days of the year immediate-
ly preceding the injuries and death of the deceased in the same
or similar employment in the same or a neighboring place and that
such other employee had an average daily wage during that time he
actually worked of $100.00 per day.

If the deceased did work as above stated, and another
employee did not work as above stated, then in that event the
deceased's average weekly wage as of the date of the injury,
which would be fair and just to both the deceased and Defendant
Insurance Corporation would be and is $500.00 per week.

VI.

In order to properly prosecute her claim for Worker's
Compensation Insurance it became necesgary Efor the Plaintiff to
employ counsel; she has so employed the undersigned attorneys to
represent her in this causes and has agreed to pay them the
statutory fee of twenty-five (25%) percent of the net recovery as

attorneys' fees. Such fees are reasonable for the services

rendered and to be rendered in said cause and should be allowed.

UCC 070969



VIE.,

Pursuant to the revised Civil Statutes, Article 8306,
Section 8, Plaintiff is entitled to death benefit payments until
her death or remarriage at the rate of 66-2/3% of the aforesaiad
average weekly wage rate of $500.00, and that in event of such
remarriage she is entitled to a lump sum payment amounting to the
sum of such weekly benefit payments over a two year period.

VIII.

As a result of the injuries and death which occurred to
the deceased, it became necessary for him to secure and obtain
medical services. Charges have been made for these services and
subsequent funeral and burial services which were and are the
usually, reasonable and customary charges made for like and
gimilar services which they were rendered. Plaintiff here now
sues for reasonable past medical services and for costs of
Euneral and burial.

IX.

The hazards of exposure to vinyl chloride were and have
been well known to UNION CARBIDE CORPORATION for many years.
UNION CARBIDE CORPORATION monitored the Plaintiff and was aware
of his developing problems. In reckless and conscious disregard
of his rights, they exposed and continued to expose him to vinyl
chloride. Such conduct was beyond ordinary negligence and
constitutes gross negligence for which punitive damages should be
accessed against the Defendant, UNION CARBIDE CORPORATION.

WHEREFORE, PREMISES CONSIDERED, Plaintiff prays that
the Defendants be cited in terms of law to appear and answer
herein and upon final trial of this cause they have judgment
against the Defendants for weekly death benefit compensation
payments beginning February 15, 1985 at the rate of Two Hundred
Three and No/100 ($203.00) Dollars until Plaintiff's death or
remarriage; for reasonable past medical services, and Three
Thousand and No/100 Dollars ($3,000.00) for decedent’'s burial

expenses as allowed by the Worker's Compensation Laws of the
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State of Texas:; that in the event of Plaintiff's remarriage, she
recover a lump sum payment from the Defendants amounting to the
sum of such weekly disability over a two year period; that she
recover punitive damages against the Defendant, UNION CARBIDE
CORPORATION; that she recover legal interest on all past due
installments of compensation; that she recover her c¢osts in this
behalf expended; that she have interest on the judgment at the
legal rate; and for such other and further relief, general and
special in law and in equity, to which she may show herself
justly entitled and she in duty bound will ever pray.

Respectfully submitted,

BROWN, DAVENPORT & APFFEL

wa
ORDON E. DAVENP@RT, JR.

1600 East Highway 6, Suite 418
Alvin, Texas 77511
713/331-4441

SBOT #: 05414500

ATTORNEYS FOR PLAINTIFF
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EXHIBIT "pu

TEXAS INDUSTRIAL ACCIDENT BOARD

18t FLOOA, 200 EAST RIVEASIDE ORIVE, AUSTIN, TEXAS 78104

AWARD OF THE BOARD

- Causby A, Clay, Deceased -msuuncswuuu DOAAT NUMBER
. Jerlean Clay, Widow 710CM_330071X0D 85-178694-)
7011 Woodrow DATE OF INJURY
Texas City, Texas 77590 on or about 02-15-B5
LumgrER
Union Carbide Corporacion
.- Brown, Davenport & Apffel, Attorneys
1600 East Highway 6, Suite 418 ces °‘3’E§S°1ﬁ;ﬁnj§g)
First National Bank Building cc: f ra Isy
Alvin, Texas 77511 o h dggszngnknowu)
: adage unknoun)
b vandd . ic ’ ag rezslsyunknoun)
» C:
American Motorists Insurance Company ce: S ?ress unknown)
Post Office Box 2478 éafdiesalunknoun)
Garland, Texas 75041 cer Ted drest unknown
dy . Flahive 2 gden, Austin, Texas

On dete of haaring atiar dys notice 10 all parvies, came the above cialm for compensstion 1o ba conaldersd by thy Industriat Accident Boar
snd 1ns Board Nnos and orders: {(only Findings, Orders, stc. X'd In appropriate epaces below apply)

Finde thet on the date of Injury 3al0 employer wis either & subscriber, avthorizeg loﬂ-lnluud._'_or had provided workers' compensst!
coveiage In Taxas by virtue of Article 8308, Sechion 18, R.C.S. That said employer wes Insured with the Insurance carsior, or sail-insured,

1, X | namad above.

2 Finga that on the date of Injuty, the said employes suateined an injury or occupational disense in 1na cQuise Of aMPIoYMent with &4
smpioye:,

3 Fings that on the dete of injury the nemed Individusi was an employes of the employer nemed above.

4. Finds |hat the gmpioysa’s average weaekly wage on dats of Infury wes $ which producsd & comgenaation rele of 3

8. Ordera named carrier or seit-lneured to pay smpioyse § par week tor consacutive weeks tor tots! femporary disabll
beginning on

[ 8 Orgara namaed camier of seli-insured to pay employes $ par week of consecullve weaks (tollowing psyment
compansation, it any for total gisabliity) tor .

1. Finds that manifest hlrﬂlhlp and injysiice would resuit by the dental of s lump sum paymant. Thereidre, namag Cafrisr Or sall-insured

dered 10 pay comp rded horoln in lumg lum plymonl lesn pravious psymaents ot Compensation, It sny. (Stslulory 4% snn

compound dtecount Is aliowsd on ved P rdered pald in lump sum.}

[ 8 The Bosrd hereby approves am attorney(s) lee of of the unpald portion of this awsrd, axcluding medical expensss, and altorney
axgenses In ihe amount of §

& X | Special Findings ana Orders;

FINDS: That evidence submitted fails to establish that the deceased sustained
an injury in the course of employment that resulted in death as alleged.
Therefore, claim by the Estate, if any, and claims for death benefits Ly
Jerlean Clay, widow, independent claimant, are denied.

That claims, if any, by Causby Clay,Jr., Clara Ivy, Sharon Knoxgon, {arl Clay,
Don Clay, Joal Clay., and Kelvin Clay, independent claimants, arc denicd.

Mviard of the Board continued. ..

This 1a the final awerd of the woard. If you are Olssallalied with this award snd dasire to appeal It, you muat glve the Board wistien
nOtICe within tweaty (20} days from the Gate the awasd |8 entared snd, in addnion, you must within twenty (20) gays shisr giving such
nolce, bring sull In a proper court 1o parfect the appeal.

Thin award |5 entered on the lst day of April 108 7
INDUSTRIAL ACCIDENT BCGARD —dPBEPH C. GAGEN BOBBY J BARNES NJ hyEsTis
Chalrenan Mambaer Member

Ir you heve any guestions, contact Awards Division st [512) 448-7970
POn F. Rivaraids Dr.. 1at Floor, Austin. Taxaa 7R7Na-12%7

e S R Tl
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