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To: SPI Vinyl Institute Please return to G. Disch

SPI Vinyl Institute Manufacturing
Practices Committee

SPI Vinvl Institute Lawyers
Ccmmittee

Re: Validity of EPA Vinyl Chloride Standard

Ladies and Gentlemen:

On July 1, 1983, United States District Court Judge
John V. Parker dismissed an action brought by the Environmental
Protection Agency (EPA) against Ethyl Corporation. The com-
plaint alleged that Ethyl's relief valve discharges violated
the vinyl chloride standard. Judge Parker held that the relief
valve provisions were "work practice" requirements that EPA
lacked authority to promulgate in 1976. 1In the Court's words,
"Since they are work practice regulations promulgated prior to

the 1977 amendments, they are unenforceable by this court." A
copy of the decision is enclosed.

Prior to the 1977 amendments to the Clean Air Act, EPA's
authority to impose standards was couched in terms of "emission
standards." The 1977 amendments expanded EPA's authority to
provide for work practice standards. In Adamo Wrecking Company
v. United States, 334 U.S. 275 (1978), which dealt with EPA's
aspestos standard, the Supreme Court held that the Agency did

not have authority to issue work practice standards prior to the
1977 amendments.

The vinyl chloride standard prohibits relief wvalve and
manual vent valve discharges which can be avoided by taking
"measures" to prevent them. The government argued that these
provisions "are emission standards setting a quantifiable limit
of zero emissions but which also allow the violator to assert

an affirmative defense of emergency discharge under certain
conditions.”" Opinion at 8.
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SPI Mailing
July 7, 1983
Page 2

Judge Parker notes that: "If these regqulations are
emission standards, they must be enforced no matter how
poorly drafted." But, in finding that the relief valve
provisions are work practices, the court stated:

It is true that these measures are not set

out with specificity as required [for work
practices] under the 1977 amendments, but

they nevertheless do require compliance with
work practices set out however vaguely by

the EPA. The conclusion is unescapable that
these regulations, despite being designated as
emission standards by the Administrator, are
work practice standards within the meaning of
the Act. Compliance with these elusive work
practices renders any discharge "unavoidable"
and thus non-violative of the regulations.
Since they are work practice regulations prom-
ulgated prior to the 1977 amendments, they

are unenforceable by this court."

The Manufacturing Practices Committee will be meeting
on August 4, 1983 followed by a meeting of the Lawyers Committee
on August 5. The impact of this decision will be a topic of
discussion at those meetings.

We look forward to seeing you then. In the interim, if
you have any comments or gquestions, please feel free to contact
us.

Cordially yours,

/Zu_(&aaa,

Peter L. de la Cruz

Enclosure
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UNITED STATES DISTRICT CCURT

MIDDLE DISTRICT OF LOUISIANA

MINUTE ENTRY:
STLY 1, 1983
PARXZR, C.J.
UNITED STATES O AMERICA
CIVIL ACTICN
VZRETS

NC. 83-0120-A
ETEYL CORZFCRATION

Xk * > *x * ¥ %

This matte is pres ent‘y be‘.orn the court on defendant's

-

mOt’Oﬁ to alsm;ss for failure to state a claim upcn which

_rel;e: can ne grantea.'hEach side has urged its position in

.o*al a*ngenb and h éubmitted adcitional briefs on issues

ra;sed ln : gument. CA¢ter ca‘erully cons cering all the

- -

e . ~_-_‘-i.

argurents and conducting 1ts own *esearch the court con-

'cﬁuces tnat lu has 0o cno;ce %uh to grant the motion.

e -

-

The ccmnlalnt al‘eges that LtﬂVl Cor rora;.:.on discharcged

vzhyl ch’orlce on at leas* 98 separate occasions over a six T

- -ﬂ -«

year pe*mod from 1977 to 1982 f*am lts Baton Rouge, Louxszana,

- plant, all in v1olatzon of the Clean Air Act, 42 U.s.C.

ki

S

§7401, et seg. :Speci:'ca’ly, the ccmplaint alleges that

R S

Zthyl disc a-ged at leas 1€8.622.7 pounds of vinyl chlcride
to the at:osnhere f*om rel ef valves cn ecuipment in vinyl
chloride service cn a* laas* 81 separa_e occasions --a2ll in

violation'of 40 C.ﬁ.R. 561 65 ( a) That regulaticn prcvides

-

e . )
rnat . N

Except Zfor an emergancy raliel cischarge, there
is to e no discharge to the atmosphrere Ix
lieZ valve cn any ecuigfment Lo VI vl chlori

b

v
=

e




An emergancy ralief discharge means a dis-
charge wihich cguld not have been ayoided
by taking measures to prevent the discharge.

-

In additicon, EZthyl allegedly manually vented gas con-

taining at least 14,396 pounds of yinvl chloride Zram valves

on

P
-

prohlblts alsch gés wh;ch COle haya

"have beenhavo_dec by tak*ng moasu

corolalr seexs to enJo'n‘Ethyl T utu:a v*clatlons of

tbe vznyl chnloride regulaticns and Lo requi red that uthvl

volyvinyl chloride reacters on 17 separate occasicns,

eraby v;c_a ing 43 C.F.R. §61.64(a)(3) -- which again

een ayvoided by takin

u*

.,r e i pe

(r

o] p:event" them. The

P R

‘
A Ca . ST
' o=

Ty -_.1’_.._-—— TR = T EILE

T de?gfébﬁéhﬁ;éaé“iﬁﬁiégégﬁf%‘;léﬂ'éo “e§=nh FutLre dlscha_ges
7 oL ﬁlnyidéﬁié;;ae.‘"}qgv§g¥é§£ﬁe-_ also éé;ks_a civzl penaltv
:;; L' of $25 OOO_HQ;;eacH ég§-h.‘§:ézﬁﬁl.y;g”ated t.e_;ggulatlgps -
) ‘- Tbe enz O:C“-Dll’té oF thess :;gnlét'ons de 9&1&5 upon
o) - =T - - ',':4«._,3-...”.-.-- .’,**‘-z'..‘._-'_:-“- L TR T i _
) tbe** cbaracte*zzaulon as."em;ss on standards" ox worx
L practzce sténd -ds. .-ééiﬁg t:ét aacewtlve Y siﬁple cha:éé-

- --"‘.
- ___-.--- --.-.---...u- Yi, e

te:lzatlon flﬁst rean;res a j ui ev bh*ough the laby inths

te

-~

LR

uhe Clean A;r Ack

Unde_ Se lcn.llz o; the C;ean Aizr Act the Administrator

the 1?1_onmeqtal Protec ‘on Agencv (“P ) is authorized

“-'-‘f"_' - .. .“— fou= _= -,, f_ " .
;:amulgate :e,gl ions sett Lng emlssxcn sua“aaﬁas for

hazafadus al_ ; ,’“*=1ts. 47 . s C. 544_2 A "hazardous air

....--v\f---q.v'--v A - =
- i - -
-
.-2-
- -
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S an g

lutant presently is defined as one "to which no ambient

-

Q

‘0

air quality standard is applicable and which in the judgment

of the Administrator causes, or contributes to, air pollution
which may reasonably be anticipatad to result in an increase

in mortality or an increase in serious irreversible, or

incapacitating reversible, illness.” 42 U.S.C. §74212(1).
7
The Adn_n*s**ano* desi g a ed vinvl chloride a2 hazardous

air pol nt in Decambe ‘,’97:. 40 Fed. Reg. 59477, 1In

October, 197o, he promulgated the emissions standaxds for .
Assso, now codified at 40

"o i - ana— Al g . . -

v1nyl chlorine. 41 Fed. Reﬁ.

=

Jéfr;ﬁ. sew 60 et seq.t

l For a dlSCLSSlon of vi nvl ch1c*.de -its uses in industxy
and its e::ects Lpen those who are exposed to it, " see, e.g.,

" Society of the Plastics Industxy, Iac. v. Occuvauzonal ’
Safety & Bezlth Acministration,. 509 .24 1301 (2d Cir. 1975%5);
Doniger, Tederal Recgulaticn of Vinvl Chloride: A Short Course
in the Law and Policy of Taxic SLusbances Ccntzol, 7 Ecology
L. Q. 497 (l978);;5i;imnu T e e . -

PRI R S o= e . . A rss g s

D;scnarg-nc an a;_ pol’atant in vzolatlon of the aom’;cab

—_— = -—

em;ssmon suandard is prohlblted unde- Seculon 1l2(e) (1) (3) ~

‘ o= ;he Clean Air Act. 42 U.5.C. §7412(e) (1) ¢( . That ' -

v;olat;cn suujecbs the ‘yvioclater *o c;v:l peralties and an

lnjunctﬂon urder 42 U S cC. 54413(b2(3) _ And the last passageway
in th*s ma“-_x leads to the controversxal j““lsdictional

bar. Unde* Section 307(b) of <+he t:
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(o) Q) A petition for xeyiew of action of
Admiﬁﬁsu_atoﬁ in pramilgating any ... emission
standaxd or q"*“ament.gndar Section 7412 ., , may
be £filed only in the Urited States Court of Appeals
for the District of Cormbia, A petition fox s~
view 0f <he Adnministrateor's action in aggroving ar
oramulgating any implamentation lan unéer secction
... 7412(c) ... which is lccally .cxr regicnally
a;pl;cable.may be £iled only in the United States
Court of Appeals foxr the appropriate cirzuit.

- - . . . - . - - - . - - » . . . - . » v ] . . - .

(LY {2) Acticn of the Administrater with resgect _
to which review cculd hayve been pbtained nnéecx RS

paragraph "(1) - shall nct be subject tec judicial re-
o view in civil or cz lmlnal p:oceedlngs For enfo:cemant
- 42 U S C 57606. _'__‘A_-:_ ."'-'_';*_ Sl . .

.‘4 S TR T .4 - ed _... - — il ..“

“‘I‘%e '*eFe_.e..nca to recrﬂ *-mne_nt“ :i_.n\ 42 u.s.c, §.760_‘7 (_;3)_ C.l)_ - -

.

r‘. x.nv_"--' i

- was added Ln 1977 cnnlcaW,éméncrents | °ub 1. No,’ &:ﬁlao

= quaar-thequn;nﬁst_ato*'s__;”7

::ovms;oqs, and the jurlsclctlonal

T aumorltv,

. ‘—'.‘ ‘:"

‘F}_? _lxm_;é a?l %ére ccuched ;n ;eims oF “er*ss’ors standa*as,.;_ L ;a
(See g-g;, Sll (b)Llithjﬁas enactec in 1970, PLb L Wo. 1- RN
..U 91-504, 84 _"'t”_"ism s:uzm A1) (1970) whlch authorized - = i“1i

v = " ' = -
: --_:--- —-: —_'

"ughe_éetéing o‘ em.ss;on s_anda,ds. ) That la;guage caused i”i—ujﬂ

.
I I

a spl;t 1 lowe: ccurt dec;sxcns “on whe er work practice
.:equ;:aments we,e pe_#4 bed under the Act. Congress scon - . iili

R
- ._, . T

'tne*eafte: added DECtan.lAZLEl ‘which autherized wozk practice

e ™

shanda*ds whe_e lt LS ot ;:eas;nla to :*esc*ibe or enforce

- P PRy

an emlSSlon standa#“ 42 D S C JilZLelLll hes+ Supre, LlQJBL.

-

This standa_d zs seh aut ’n texms of "a design, egquimment, -

wCrik Sraciice, o opex t; cnal st d ~d, or ccmcinaticn therec:
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rather than in texms of limiting emissions. 42 U.S.C.
§1L712{e) (1) (West Supp. 1878). The Supreme Court, in Adamo

Wrecking Co. v. United States, 434 U.S. 275, 98 S.Ct. 566,

54 L.Ed.2d 538 (1978) interprated this secuence oi events as

an indication that authority to issue regquirements -- or

-

work practice standards -- did net exist pricr to the 1977

-

amendments. 434 U.S. at 283-84, 98 S8.Ct, at 572.

***ously, howeve*, Whl e the 1977 amendments gave the

Aéminist :auor the anb“orﬂtv to oromu‘gate work oractlce

—

L reg lablons, he seemin g1v had no au_norluy to enforce them --

- . . '} -

the nn;O“cement D;OVlSlon re_e ﬂd only to vonat*ons of

“4., o

“em;ssmon sbaraa_ds._; 42 U S C. §7413(b) 434 U s. at.306

98 S. C at 583 ' Congress aga‘n reac*ed and addec 42 U.s. C

Rt

- a_

57417(e)(3) "in 1973 whlch ovxdes tnat "[a]ny desxgn, —

equ*,men_, wbrk p¢act*ue, or ooe.‘.atlona1 s anda:d, or any

comn;natlon the_eof desc* Hed Ln this sunsectlon shall be

treaued as an em*SSLOn s anda_d ‘or DLrposes of the provisions

“n.—.-n

of this chapter“-'l e., a work p*actlce standard equals an

enlsalons shancard :o; purposes o= en*crcemeﬂt. Pub., L. No.
95—623. g fiIIT;Qi}ﬂﬁz g S

In PPG Industries v. Harrison, 660 :.2& 628, 636 (5th

Cir. 1981, the court cited Adamo and held that the EPA had

autherity to Lssue only em;ss on suarda_ds be cre the 1577

amendments. Wh;le °PG concu_ned Sectﬂon.ﬂal = the Act, the
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- issues were analogous ta that of the instant case --
whether the centested resgulation was a work practice stan-
édard, and, if sc¢, whether it was enforceable since it was
enactad prior to the 1977 amendments. The court determined
that the rac¢ulation was "a work practice or operation stan-
dard beyond *"e statutory authozity of the EPA" and such
requirements a*e enﬁorcaaaLe_ouly if pramunlgated subseguent

-.-._

to the 1977 anendments. Id Whlle the Administrator reminds 1s

ey

_na“ wé may not‘consmaer the su:flc*ency of the regulatlon and -

- -:’. ;-‘v;--n; e

N a_gLes that 1t ;s _ndeed an em_551cn s;anaa d we note the S
;{;H{;;'worus of JLs ce Rennculét ln Adaﬂc N*egxlnc,'fCongress'g.. -

_or, a er the.manne*'bf. e

° —‘:_“,""f-‘f * - 3- . M L T r.‘r‘-. - I -én.("'\ ‘.‘--;‘: - - . : oL -
. Hz..ro*-y Dxmmty in- 'J.’m.ougb. t.he J_ookz.ng-Glass, “to .ma.rce ‘a'regulaticn T

‘ ';fé ;5%;;1%5105 sténdafd‘byzn;;.ﬁe*emdés~§;a'lon. f 434 ﬁvs.ﬂiﬁ ;3
~ égg“ éé“§ Ctl‘g;m5§ilié;;§lonvéo7 of the Act bars de1c1a¢— T
h f;l‘réﬁigﬁfb* thé-suz éléﬁgy“d& a?a*onrma*eness of a regulatlon ;::f;
‘QQE it does.nétfﬁgénfhe.na;row incn ry as to whether the ' pea T
*eéﬁ:;;ion'whlch thé:éegéﬁéart is alleged to have'v1olated is .

- :,._- - .-.....

on lts;:ace ‘an em;ss;on standaﬂﬂ‘ within the broad llm;ts ct -.

* - -'_.‘., : LIRS

the congress;onal meaning of that term." 434 U.S. at 287 g9g LU

S Ct at 573 ﬁﬁ;-' Q_ﬁQ“:”,.J_ ' o - ",,_,___“' -

. ¢ The regnlatlons govern;ng emergency d;scharges of‘VLnyl

cn*o:;dehwé.é' amn¢gated ln Octcner, 197s, prlo‘ to the 1977 :;j:

- . -

ame:dments.' 4; 1-"ezz:‘.. Reg 46:60 necw codified at 40 C.F.R. .
§6.50 et sec.; ec1:;ca”v 40 C.F.R, §5&1.63(a) and &,64(2) (3).
-—5-
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Thus, *those reculations may be enforced by this court only

-

if they are in fact emission standards and not work practice

1

regulaticns camouflaged under the rnbric of "emission stan-

dards.”

Apcarently, the twc regulations covering emergency
discharges of vl chloride nave been used for little but
gathering dust since their enactment. TFew cases discuss the

work practice/emissions limitaticns dichotamy, and even

- fewer concern v_“yl chlo*ldeA

.o 2
gulaticns. The one recorted

UE
(D

t

‘-case dvsccveraa.mentﬁons tbe.ﬁggulat;cts at issue here, but )
tna case was clsm*ssea on ot nex

T "‘—_ s

Car“arv v..Unvtnc States Envizonment2l’ Protectlon Agency

m- -~ -

. gx Oers . Bookxer Chemical -

et - -q-\-.-. ia =

64_ "F.2d 48 (321 c.u:_. "1981). - Botn sides have ref rred to a e
-vcéée sunsecuenﬁly ar;s;ng OL_fB_ chat lﬁtlgahign, En'ted S

N .-.‘-._; LA . -

Statns o_ Amerlca v Tenneco Cuam c:ls, No. 80—4141 (D.N.J.

July 6, 1981), wbe.e the cou:t, in 2n ungublished_opinion,

- A =

“dlsyosed of 1umerous defenses raised by Tenneco again under

-,tbe same ,-cv*s*on at issue ne__, t-1..1: the court dié not menticn

- -

Awbethe: the 1-'egn.la..a.on was ¢l a’Weqced as belqg a work practice

"regulablon. th hhe ccu:t now Al.ds itself in the uneasy

Dos;tlon of -lowmng not *eally new g*ound but ground that has

+ - -

lain do:mart hhese ma“y years.

2 N :".. A ..g.."‘_.u'-.’._- “o_ —_ Loee s v
- - b SO A A - ' ’

2.

few cormrentators have discmssed the wvinyl chloride xegulati
TWO cummentators wZiting after the 2AZ2zmo decision character

While vi tnally no. jn:*s ~:dence exists cn this isshe, a
ad

cons
lze

-7
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.?:i.ég(a)(S) e am_ss*on standa_ds set__ng a. q' =i anle

S e - -.:-.—Aa - P -_,'-- . s -' .—*‘___,.- —_.— APt B

: asse*t'an a+f1:mat.ve deFense of ere*geqcy dlSC“ arge unde*

‘certaln ccndltLOns.

the vinvl chloride standards as work practice standaxzés
which would have to be repramilgated under the 1977
amendments. Citing §61.65 specifica*lv, Doniger matter of
factly descrizes it as specifying "the use of certain

equicment and operational techniques." Doniger, supra,
at 566. (See cther relsrences to WOIXX zractice regulations

for vinyl chloride at p. 367, n. 360; g¢. 563, n. 3&l; and
. 578.) Ancther campentator wrote what 1 some sitvations,
a gquanti<ative limit on emissions "is not practical, eituer
because measurement technigues are available, or hbeczuse
erissicns came Zrcom many small points in a2 process anéd are
most easily centrolled-by mumercus eguicment Or work practice
measures at those points, 'The 1973 asbestos standaxd and the
1976 vinyvl chloride standard both included such measures."
IRONMENTAL LAW ;\SmImUTd, Tesic¢n, Ecuicoment, WorX Practice
or Overational Standaxds:  The 197 1877 2menciencs and ﬁdamo

-

Wracxing Co., in AIR AND WAT“R POL;U”TO\ CONTROL LEW 1980
at 183 (wegsbone, ed, 1980) T v -
' Tbelécve*nmenu arﬂ;es tfat 40 C.*;R 5561 65£a1 and .

)

“'-.
SR e T - een e s

- * = - =

- . S -

llm of ze*o emzss;ors Dut whlch also allow tbe v*o‘ator to -

Pt T DN S ek, "-v-f R

- .-..-;: -.._--—F'- ‘,_'.-‘_h_ - -

gy — . T T T Lo :
3.5 61 6:(a) RelleF valve dlscna_ce.- Except for an emergency
relief discharge, there 1s to be no dlscha‘ge to tne atmosproere
fram any reliezZ wvalve on any equimment in vinvl ckloride
service. An emergency xelief discharge-means a discharge

which could not tave been avoided bv taking measures to _
Trevent the discharge. . Within 10 days of any relief valve
c-scna*ge, the owner or ¢perator of the scurce Zram which

the relief valve dlscha_ge cccuxrs shall submit to the Adminis-
trater a report in writing containing infommation on the
source, nature and cause of the discharge, the date and time

0f the éischarce, the appraximate total yinyl chloride loss
du-;“g the discharge, the method used fo* determini ng the

vinyl chloride lecss, the acticn that was taxen to prevent

the discharge, and nmeasures acoptec -o *revenb Tuture dlscﬂ ces

TOal.64( (3) Manual venh'va;ve d‘sc.a:ge: Except for

an amer encv m&nﬂal vent valve discharge, *=zere is to be no
discha_ge tc the atmosphere Zzam a:v.manual vent valve cn a

-— -3-
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polyvinyl chloride reactor in vinyl chloride service. Aan
emergancy manual vent valve discharge means a discharge to -
the atmosphere which could not ngve Ceen avoliced bv taking
measurss to prevent the discharge. Within 10 days of any
éischarce to the atmoschere fram any manual vent valve, the
owner or operater of the source fram which the discharge
occurs shall submit to the Administrato* a report in writing
containing the infcrmaticn cn the scurcs, nature and cause
of the discharge, the date and time oI the discharge, the
approximate total vinvl chlerxide less duxring the discharxge,
the mebﬁod used fcor detarmining the vinvl chloride loss, the
action that was taken to prevent the discharge, and measures
adopts to pravent Iuture discharges. (Zmphasis added)

Ethyl resoondS'that the regulations, while phzased in e

ERTER

termus of no dlscna*ge, lhalr=c+ly qu e the use o~ ce_taln L

. T ey DT TR e T B T i
. work DI=Ct”CES.' The recu_atﬂons actLal+y allow non-cuantifiable =

el B - IR . -

-fﬁiy“ dlsc“ ses o y,py_ cho

de,‘prcviﬁed cerba_n work practzces

oy BRI ‘_Q,.:;';-. “.v,-- '-:;'1‘:":' "_ - --_'. ol P . . . .
. . and onerat:.onal technlcues a.re obse*ved ARty e
An em;ssmon shanca+d ls to be’ als_lpguls £xam a work

-

practlce shanda:c.-An em_SSLO' "stanaa:d is a quant1*=**ve sl

. - .'level' to be ahtalnec by nsa of 'tecnn*aues, "con Tols,' . | -

.... . ) I I S b

- and teﬂhno gv’.“- Adamo Wreck+ g Co v. Tnited States,:;

434 U.S. at 286, 98 S.Ct. at 573 Whed "it is not feas;ble

to presc*lbe or enforce an ‘emission standaxd," the Administrator

' is now authoz zed to enac a “deszgﬂ, eguirment, woxk practice,

or operational standazd." 42 T.5.C. §7412(e) (1). The

regulation at_issne in Adamo bad been prcpesed originally as

a limit on emissions of zero. I - —_

- .-...'-._-"_ - N
- = e er T - S e e
-

4. "Zaro" emissions ave possible under the Act. See S.Rep.
No. 119§, a_st Ceng., 28 Sess. at 20 (1970] and Senate Ccomm.
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" . .'_ Py --;..-‘..-
R e

-10~-

on Public worzks, "Summazry ¢of the Provisicns of Conference
Agreement on the Clean Alr Zmendments of 1970," reprinted in
A Legislative History of the Clean RAir Amendments of 1970,
Ser. No. 93-18, 93z& Cong., 2& Sess. at 133 (1974)

The Administrator concluded, however, after examining

the situaticn, that it would oZten be impossible to preclude

all visible emissicons of ashestos diring the course of

-

-

damolition. Ee chose insteac to regulate work prac<ices

dhrlpg aemol;tﬂors " Adamo W*eck*nc CO v. United States,

e —_ em

e e a SR

sunra,-ah 434 T. S. at 287 98 S ct. at 574. Ethyl argues

c—.'- a——

hau the de*enda. in A _' Thad two cnoxces. He could have

- P
- - - ‘--n . '-'--\- “‘
.o d '-s...“_;'._, ; ‘-._. R - —.._-,_._ . -
N - L2 --7.. - "

~2ero em.ssxons or hne cculq ccmp’y with the work practices

_ . - . .-~.-— -y .-1r- - e e, = '-...--.. . . s o
ST T L i :.,._v.-'.~ S :

'~frequlr=d Dy hne *egula,lons.ﬂuEh;yl contends it has the same

Pl

e ‘l_.i:

e e '"o;c;s. e nay have zaro emiss: ;“;3;;; 5: it may ccm;;i}

iAo, e e Rt = .-,.*'_""“;1. P s ‘\,:."._".f...;_ _-:-,; e S e L Ll Al -
'Wluh\uﬂe 1nst:uctlons"set out by E?A 11 une oreamn_e _o the
"reguWatQQ;;;-Qh;qéideéé}i&e e ‘measur e#k reculrec by 1'~‘I=’

L to p?eveﬁi-maVOLdanl; dlSCh geslfﬁﬂ?ﬁﬁfivii?ﬁ¥" - |

- EIE S - L PR e -

PO

_r;m,v- A zero emission limit is be‘ng p:oposed for

Az ief. dlacha.ges which can be prevented. In most
SRR cases, such discharges Zrom rsaciors can be pra-
';5=~ vented by measures including, but not limited to, -
- “wnroce*ly instrumenting the reactors to detect ...

cucset condlt;cns, injecting chemicals to stop the

polymerization reacticn during urse: conditioens,
.= venting the reactor contents to a gasholder duc uxin

upset conditions and ultimataly i a recovery system,
_ Providing erzloyees with mercved training on pre-
‘venting and handling upset condition, and ut*l*z_ng

- a stand-2y source of pcwer. TFoT other pieces of
equipment, increasing pressure due to inert gases in
the system can be relieved by manual venting to a
gasbo l1der or Ceccyexry systam. The conditicns which

—

lead <c discharges can alsc te zrevented 1ln MOst cases
Ly prcper “handling =“d “ransfex ¢f vinvl chlceride coxr
mat 2l1s centaining vinyl chlcericde. D-scha:ges

n -
Y= U — e A R e Ao e i
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which cannot be zyoided by taking such preventive
Tmmeasures, slch as those caused by natural disaster,
will not e in violaticn of the proposed standard if
the owner or overator notifies ZPA within 10

days ccncerning the nature and cause of the
discharge. This notification pxcovision is

necessary to permit ZIPA to investigate the
surroudning cenditicns and determine whether

the discharge could have been preventad. 40

Fed. Reg. 59339 -

"

Plainly the Administra+or does nct limit "emersency"” to
p: g Y

arthgquake, tornado, flood or other natural disaster, for

the “egL’aelons ehemselves speak 1ln texms of discharges

wn;ch conld no* haVe ceeu avoxced by taking “measures." The

-.|_‘ D - e - . -

coure can only conc1"de tHat the regulations equate "measures"

_to work crac ées“ and hhe Ace"cv s Uos*"*e ln Un ted States

""‘_‘ - v P -. . -

S —— -

Ten neco Chem_ca*s, Inc., sun:a, fortifles th;s'conclusion.

The court the*e noted tnat EﬁA ad 1ns+*ucted Tenneco tnat

-q,_. s -q_._- e T ..

;-

o“lv emebge1cy dlscha_ges of vmnyl cqlc ide that could not

z x'—-

have been pr eve“hed by tax*ng certain p:ecauti ns were

allowed A le ter :rcm E-A had acvzsec We.neco hat +he

- . -.--,_ -

o ——

comﬁany mLst aemonst:ate that dlscha:ges conld not have been

Ceweavat,

._.,..\_h 5

prevented by lrblementlng anv o‘ tﬂe Zollowing procedures:

“(l) emplovee “4a;ﬁ9ng D*og*;ms, including instructions

on ameIgency D“OC“MES H

Ee—

(2) pﬁoper lns,ectlon and.xm&nbena“ce pregrams (including

‘;-t.'-“ s LTI A am. e m s

~-e~:>J..a.cemen‘t: o- el*e* valye seals cn a su*‘*ciently £recnent

(3) prover design and operacicn ¢ progcess andé ceontrol

-7 TEN 5027
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(4) installation and operation of all control equip-

ment needed to camply with the vinvl chloride standard.

Each of the "measures" £o which ZPA made reference

relates to "design, equirment, wozk practice, or operational

standard, or cambination thereos," the definition ci work

practice. 42 U.S.C. §7412(c) .

,; E;h?;_a:gues} thezefore, that the court's detezmiaation

of whetbe*'a source has v1olated the emergency discharge

- -ﬂ..-..,-.. C———

,regula' icns will be based not on the cuantlty of what is

allowed however, to dlscharge in an ame:gency -- an axgument

- vae P

b Tl -_._..g..." - - ol -
e Y :._‘-“ [ZI .

emloted but on whe 1er ““e so;:ce has implemented the - -

eme*gency ox an avo;ﬂable

S > -

"u—_, )

dlscha;ge iy

fe -ad'.—'" .--i'-

gues that tnat.yery

T ,‘,'v.'

unce**a"doy lS what ronders'tn; gulatlon an emlSSLOns -‘-“
: W SESNCH . i y
l;mltat*on. The gove:nment cont;nues that Etnyl is J.;z.-rm.’c:ef'1
DR .:;:a*fil:;.,f,.'.tz'.
to ze -0 em;ss;ons by whateVer me_nod lt chooses; it is

wh;ch takes th;s couﬁt in a cix cla, rlght back to the definiiion

= — - .; _,._. - Ll

o‘ emer'ency What the gula ion actn=lly says ls thao;“'

unavoid able dlscna_ges are t.ose which cculéd not be avo;dec

- W a . _ - -

-

by the appllcatlon of wo*k practices. R .

Lo —_ i
B .‘--v

A conmenoator dlscnsélng *“e eqactmeno of the Clean Aixr

T __‘ P _—— e

Act em,has;zed ohe.ﬁeed te cons ae the AC; as a whole. The

T - T. T P
---.'a RPN

- o — . -
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"attainment of amwbient air cuality," he quoted frcm Senate

o

eports, "is possible only thraugh the enforcement of pre-

cise and objective emission contxols.” Jo

H
)

ling, The

a——

Paderal Law Pollution Contreol, in FIDERAL EINVIRONMENT LAW

—3

101 ¢

1

. Dolgin and T. Guilbert, eds. 1874). An emission

standaxrd, accecrding to the Senate Report and the ccmmen-
tator's opinion, hadé to be one capable of zeing enforced
without "reanalvsxs oI tec nological or othe* considerations;
... an object;ve eVLHent ary standard wculc hazve to be met."

Id l+02.' Onc= stand ards are set the;r violation "should -

De a re’atlvely clea_ EVL_entla:v_matter. Id. at 1107.

o The neec for n;amnt en,o*c ement of egulat_ons wh;ch oI

are v1olated, the conrt'é,1ack of *echn01091cal and sc;entLA*c

......

. - -
- - . - . -

"4‘-

j_éﬁne*tmse, the t;me and stncy whﬁuh snculd Dreface the

ulgatlon of a regula tion - all sunoort ;he WlSGQm

ben;nd the Ccng:essxcnal lntent bnat em.ssmon standaﬁds,

when ‘_na‘lv set, shou_d eshanllsn a nu‘erlcaW limit xec*xfi;g
llttle of ure conrt hut its. pewer to eu;orce ccmnllapce

after an obv;ouS'v1o1atlon. "he 1877 &menément setting cut
the procedn_e AO“ prcrulca ting wo*k p“ac*;ce oreraticns
ILKEWLSE has at its base the necessmty for c’ea_ objective
regulat*ons setting ogt precise reguix aments that mst be

met in certain s;tnat;ons. . 42 U.S.C. §7412(e).
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- do recu;re cumnl*auce with work' *actxces set cut, noweverﬁ_:’*
t vagLely, by ‘he':Pn. Tbe conclus;on As Lnesc a:le that‘i
fit&ese reculablons; QES“ltE nelng deSlgnataA 2s em_ss*OQ 3
'suanda_us bv the Adm;nlsu

within tne meaﬁ;ng of the }c ' Ccmnl_ance w*th tnese elusive

-14-

These eme:éency discharge reculations 4o not meet those
goals of clarity and ease of enforcement. The court is
aware, of ccurse, that i1t may not look into the sufiiciency
0f a regulacicn pramulgated by the Administratoxr. If these
ragulations are emissions standarcs, they must be enfcrced
ne matter hew coorly drafted.

Sec:;cns 69 €5(a) and 61. 64(a)(3), howeve*, regquira the
use of "measu:es to avoid emitting vinyl chloride. It is
true that these-ﬁeasures are not set out with snecificity as

is recui:ad under the 1977 amendments; but they : eve: e,ess__

m s -

_-.-.‘ 4 ,__:..,‘_‘ R =

atob, a*e work p.ract.xca s ndaﬁcs

-,- ‘.'v'-

work m*actzces rencers any dlschaﬁge unavo;dable and thus

PP

non—vmo*aulvn oF the-regu_aulons._ Sane thej are work  -“L
pract*#ﬂl*ecﬂl‘ lO“S promnlgated prior to he 1977 amendmenﬁs,
they are unenbo*ceable by thls couxt. - |

Acco g ly, deZ andar 's mctlcn to dismiss Zor féi_ure
to state a-claiﬁ zpon Qni;h relief can be granted is he:eby

GRANTED. ~ o Ees o0

L L ,"‘-_‘***z*x -
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