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March 10, 1975

Mr. Joe Volk

National Gypsum Company
R&D Laboratory

1650 Military Road

North Tonawanda, NY 14217

Dear Joe:

" Here is the OSHRC decision we discussed. It has some rather
interesting points.

Regards,

Zééﬁ/LAﬂ9”
H. B. Rhodes

Area Manager
Marketing & Technology

HBR:cjb
Enclosure (Molded Industrial Friction Corp.)
(OSHRC Docket No. 6191)
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This proceed1ng lS brought pux;uant to Se t1on 10 of the-

Occupat1ona1 Safety and Fea]th Act of l 70, 29 U S C. 851 ::__:gg
T (hcre1na ter referred to as the Ect) to contest two citat1cns_issuéd

by the Sacretary of Labor (hereinafter referred to as the Secretary)

pursuant to Section 9(a) of the Act. The citations which were

- issuad Dacember 26, 1973 a]]eged that as the resu]t of &n insp:ction

of the Respondent's workplace at 327 Yalnut Strest, Prattvilie,

-"
-te

" Alabame,Respondant viclated section 5{2)(2) of the Act by Tailing
y .
to coimply with sgecitic Occupaticnal Safety and Heoaith Stzncards
precrulgated by thz Sacretary pursuant to Secticn € thered?. A

notice of prepesed penalty was issuad with the citation.
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In citation number 1 the-Secretary alleges that on

November 29, 1973 Respondent violated the standzrd at 29 CFR

1910.93}a}(b)(1). It 45 alleged in citation tusber 2 that on

said date Respondent also violated the standards codified at 29

CFR 1910.93§2](d), 29 CFR 1910.93]2}(g), 23 CiR 1910.9@4af1h),-
29 CFR 1910.92§a](1) and 29 cFr 1910.93}2](3).

lolded Industrial F.1ct10n Corporation, is a corpora;1on

.having a place of business at 327 Walnut Strzet, Prattsv17]e,

Alabama where it is engzged in the business of a“r’ca" on and

—

productIOn of brake lining. The hearing wes ne}d !aj 21, 1574

e —_—
2t lontgomery, Alabama, and no additional p

7~

arties soucht to inter-

vene.
HOTION TO DISHISS

During th= cross-examination of lr. Anthony Stephanic,
the compliance officer who concducted the inspaction, Respondznt

movad to dismiss the comnlaint on the basis of the Secretary's

failure to issue the citation with “reasonzble prcmninass”.

The motion was based on Sectibn 9(a) of the Act which provides in
o

pertinent part as follows:

If, upon inspaction or invastic:zticn, the
Secretary or his authcrized rocresentetive
believes that an ermployzsr has viclatad 2
requirerent of secticn 5 o7f ihiis .ict, or any
stancard, rule or ordar preruiceted pursvant
o section & of this Act, c¢r of any reculation
perscrided pursuant to this Ect, h2 shzll :
itaticn

with reasonzble promptness issu2 a ¢
to the employer.




tr. Stephanic's testimony revealed that eight dzys expired
- @ . \ :

Aoy o B

_betueen the time 1t wes determined the alleged violation existed
} . and the tims the citation was issuec.” )

Respondent cites the case Secretary of Labor v. Chiicago

: Bridge cnd Iron Company, 6 OSAHRC Docket Mo. 244, in wrich the Cormission
set forth a limitation of 72 hours within which to mezet the require-

ments of "reaéonab]e promptness” as provided in the Act.f The 72 i

hour period is deemad to commence when the .determination has been

made that a violation exists, and it is held to be sufficient time

'
& daibatdomn,

within which to perfcrim the ministerial functions associzted with

PurTe

the issuance of the citation. The Secretary argues that the issue

|

Lalials

was not tirely raised and no opportunity was provided to offer

i. evidence on the issuznce of the citaticn. It being asserted that

ig the testimony of the area director of the Occupatidnal Safety and

%' Health Ecministration, who made the cecisicn to issue.the citation, was
i neéessany. Respondent contends that fhe or2]l motion wa§ madé’ |

3 ;z at the earliest pbssib?e time upon learning the dates invelved in

3 i

i makiné the dzcision to issue the citatiop. i

? : It must be held that the Commission cecision in the Chicago

Q Eridge and Irbn Co. case is bindihg. Tre Cormission stafed:A

Responcent raised the issue of rezscnzble
prompiness during th2 issue formulaticn stage
o7 this procazding... and reguastad

vecation of the citation.

SEYORETROp ¥ L

A Tootnote to this sentence sets forth:

s, il B
it iR enn s e o A b




—t
-

. This §s the kind of issue that can and should

be raised eariy in the proceedincs, i.e. in a

notice of contast or in tih2 e”;lcyer S answer.

Beczuse it is such an issue we will dezm it

vaived i¥ it is not raised during the issue
formulation stage.

Letae
R

el

The specific language of the Commission clearly heas

application to the issue of “reasonzble promptness” as raised

‘e )

] by the Respondant. The issue was raised during the course of

the hearing, and certainly after the issus formulaticn stage.

—_
. . ™~
{3 It hes not been shown that the Respondent was in any way prejudicad ™

LY
.

by the expiration of the tire herein, ror were other exceptional

V
l;

AL

I

. J

Y circumstences shown to exist. Thereforz the motion to dismiss is dz r.ed
.o -
A7, . The A]Teced Violation .of 29 CFR 1910. 93(a)(o) )
1. .
;% This standard wnich pertains to parmissibie exposure
:; > > - “ l.. - ‘
] to airborne concentrations of asbestos fibers provides...
234 .

o~ .
3 The eight-hour tima- nted avarece ezirborne
3 cencentrations of LhL psb°s cs Titzrs of which

g _ ; any empiovee may te exposed shall not exczad five

3 ~ ‘.flbers, Ionger then Tive micrec-m2ters, per cudic

i I . centermater of air es ceterminad by the rathod

3-- described in paragraph (e) of this section.

E s N

3 The alleged violation is described in the amendad

.3

* :" . ‘ . . ‘ {

3., - ccemplaint es follows:

7 "Employses exposed to airbsrne cencentrations

3 of esbastes fibers excezading the tim2 ena

41 .

v

concentration limits specifie4 in the stendar

citec ta2lcw, and tha erployar feiled to orevide

t2asible engineering or acdministrztive controls -
i to reduce the erpesure to an acceptadle lsva)

: n tha press and preform arza. Standerd viclated:
: : 29 CFR 1910.63(a)(b)."

| - -
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1 Mr. Stechanic explainad that the oparation in the area_inspscted
dnvolved the pressing of brare shces. ke stated that this inygiveg
“the scooping of asbestoes freco 2 Zrum and placing it on a scale

for weighing from which it is placed in a rold where it is pressed

[N PO AP P R

into the brake shoe form. This opzration involved two erployaes,
Kr. Grady Bowman and Mr. Clem Hauser, from whom air samples vere

taken with a conventional typz sampler strappad to the é:p]oyee

P o
L .
i &\M FOTOUTI R WP B JY D FU OO g
) .
\

. vihere it could obtain a sample o7 air in his breathing zonz. (7r. 13)
® | '
: - The device was described as an open face sampler with a rmaibrena
o filter using 2 small vacuum pusp. Two m2ters of air per minute vere
o ,
.ﬁé - pumped through the filter depositing whetever particulates in the
I '
i 2ir on the mambrane. He related that the instrumant used for the
- testing is recognizad as stancard by crocessionals in the field.
* L . ‘ - '
- T ’ " S
=3 On Novamber 25, Hr. Stzphanic stated he took twelve

IR TR
T
N \lk'n.m [Py

sarp]es in the press and prefaor: erea, nine of wihich were brc;ta7ﬂg

zone samples and three were general air sarples. Fo"r seroles wara

also taken in the saw aresa whicn was acjacent to the press and
preform area. Also, he revealed that two control samples were

rmade to assure the merbrane was w1LHOJL ary cantarlnates. (Tr. 12-13)

Ke indicated that the semples werz taken during a pericd of fifteen
4 minutes to half an hour, and expleinad that if & sazple was heevily
3 Touadad on the mamdrane it would prasent ¢i ffi;u]./ in counting there-
b

4 ’ fore 2 sample teken for a shorter pericd of time is usuz2lly less

" Toeded and is easier to count. (Tr. 21)

e A e ——— s s
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The saxples were Torwarded to Salt Lake City for znalysis
by the National Institute of Occupational Safety and Health
Lesoratory. (Tr. 13, 14) By agrzement, the sample icentitvicaticn

sheets and analysis worksheets were received into evicence as.
N\

comp]ainantfg Exhibit ho. 2.
- At the timz of the closing conference the compliance -
officer establishsd that gmp]ﬁyees Clen Hauser‘and Grady‘Bﬁwman
had worked approximately 6 to 7 hours in the area whére.the sampies
vere taken. (Tr. 19)
lir. Stephanic testified that the only engiﬁeefihg control
in the a}ea consisted of a hood which was being fabr%cated and

installed, howaver he believed its effectiveness was questionable _

in view of the enalysis of the samples.

On cross-examination Mr. Stephanic agreed that he had
inspected Reﬁpondent‘s place of businass during the surmer of 1973.
At that time he took air samples in the area of the dri]]lng'operation.
(Tr. 29) He revsaled that an analysis of the samples showed fhay |

vere too heavily lcaded with phenylic resin in orcer to provide an

accurate ‘analysis. Also, he stated that the phenylic resifi vas

added to the asbastos in the high pressure press area vhich is
adjacent tc the present preform areas. (Tr. 41, 42) Ee returpned to

the plant during Cctcber but it was not in operaticn due to the

4

1]

+
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e }

. ’
installation of 2 vantiiztion system and therzfore no inspect

that tha purpose of tha

u

vas concducted. It wes his uncderstandin

stemwzs to remove cdust Trom the areas whers

ventiletion sys
erployecs verz axposed. (Tr. 47)

~
»

-D-
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: 0a his'return visit hoverber 29, 1573, he observed‘
the progress made in the installation of tite systzm which was
operational in the drilling, saw, press, and weigiing areas,

hcuever it was_made‘knéwn to him that the installation was not

corpleted and.thg plant had not returned to production. (Tr. 50, S])

He requeg%ed an oppBrtunity to teke air samples in the press and

i3 . preform area where asbesto=ss vas. being Used by two employees,

narely, Grady Bowman; and Tommy Gibson. The mixing area was rot in

operation at that time however but a sufficient amountiof substznce

was on hand so that operation of the mixer was not reqﬁired. (T}. 53-

55) He ¢id not. inguire as to the composition of the m{xture. (Tr. 76- .-
77) - - ' -
| Vnen he returned on the 18th of pecembef he was able to
verify the time the employzes spent on the job in the areas tested.
“He indicated the working conditions were much better than on the day

of the sampling, and ruch cleazrer. (Tr. 68, 69) _ .

| Pr. Willard Dixon testified that he is‘aﬁ analytical
chemist with the United States Public Hezalth Service in Salt Leke
City, Utech, where he is in charge of counting asbestos fikters.

(Tr. 128) The evidance shows that semples taken by !lir. Stephanic .

viere countad by lir. Dixcn. HKis count of five or more fTitars par

cubic centirzter resulted in totals of 23.1, 14.2, 26.4, 20.8,

)
4

7.0, 6.9, and 23.4. Such szrmples ware takes within the breatning




-t

N}
W

piafilatan s

Coadari it Saia

' Sl . . .
' . v
. . ‘ . 1 . .
P I . ) e o . . )
FITVERE T A TSI COT RTINS N LIP U CROIAL . L it Rk D S Nt

ok LB

Liia

sk A pend i,

-t A b a4 e b d,

» T e e e e e v et — e e p———

‘asbestos fibars of a chrysotiie typ2 uvsing 2 regnificat

times and utilizing phese contrast illumination. (Tr. 125) ke

used a number 12.5 circle which is 5.5 microns in diamater.

(Tr. 135)
4r. -Dixon indicated that Joint Exhibit No. 1-C wiich

»

contained recommendzd methods for air sempling, contained tha

following:

The concentration of any air centeminent
resulting from an incdustrial cperation

also varies with tire. Therefore, a loagar|
sampling will Letter epproximate the

\ actual average.

————

With the fol]owing recomrendad sampling procedure,
it is possible to co]lect samples 1in tne vorkers breathing Zones
for per1ods from 4 to 8 hours thus pcrn1tt1ng the evaluat1on of -

average exposures for a ha:f or full 8 hour shjft--a Fas1raa1e
and reconnanded procedure., :
Furtherrore, dust exposures of the rore
informal work pattern rasults from the
use of personal sarplers. Evaluating
daily exposures, samples should be
e collected as near as possible to vorkers
breathing zcnes. (Tr. 152-154)

Mr. Dixon described the characteristics of asbestos

and pointed out whenever he has the least suspicicn of the nature

of the Tiber he employs 2 cross-poller with a rotating crystal
which more specifically icentifies the fibers. FKe did not recall
using this technique irn this case. {(Tr. 165) He did not kncw the

-~
0

composition of the substance wnich containcd tha astestos in this

2r susstenzas would nex

—

case. (Tr. 161) But thez pressnce of obl

D
[
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chang h1s ‘enz2lysis bacause he was looking for asbestoss fitears
which he could specifically icentify, hcwever, he revealed theat
he hau not seer chippad brass or barytes undar a microscope.
(Tr. 164, 165) .

He agreed that the more Qariation that exists between
the saimples the less reliable the servle is in cetermining th°
accuracy of the condition being sarp]ed but he 1nd1caced that

this could be compensated for by countxng larger nur ers in order

“to obtain an average, as ihs mininum nUmbnT of fiSers recomrmended

for counting is 100. (Tr. 170) He a;reed that this hu:Ser \ias
established perhaps to obtain rmore sfatistita] reliability. (Tr. 172)
He agreed that five samples tiken, m-12 through m-]S. veried betweean -
275 and 300%, however,'he pointed ou% that the sarmples were nct

taken at the seam2 time and pracisely tﬁe ame p ace. (Tr. 175)

: Hr..DiXon also explained the problem with reference to the sampli

for esbestos in that the Tonger tha pericd of tir2 a sample is teken,

the rore the possibility of vontamination with dust, which presants

difviculty in counting the astestos fibers. (Tr. 177, 173)

Mr. Grady Bowmzn testifiasd that on lovsrter 29, 1273, he
. ‘ " . . ) -

worked approximately 7 hours and 10 minutes operating 2 preferm

rmachine and that during the taking of thz2 semples herein he was

-121) He stated that he had

\J

preforminé'his usual work. (fr. 18¢
been laid of7 wnile the p}ant was shut down, and upon raturning to work
sample products were mads, but at the tire of the inspectibn he bejieved
the p]aht had returnad to full scale op=ration. (Tr. 191, 122) 1In

the ccurse of taking the samplas Mr. Stenphanic was not present et

- —
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all timas howaver he. would check periodically and chenge tha

filters using his wrist watch for the purpose of timing. (Tr. 194,

165) He indicated that on loverber 29, while working in the

preform area he vore a respirator, pursuant to policy. (Tr. 155-158)

policy. (Tr. 196-198)
. Hr. Murrell Amos, process enginzer for Respondent
testified that the product manﬁfactured was brake dlocks for large

tractors and trailers. He stated that the basic formulﬁ of the
substance uéed for making the blocks in weignt parcenfage is 5.73
brass, 20.67 resin, 41.32 asbestos, and 17.26 re—bracesséd rubbér.

(Tr. 204) MHis testimony révealed that pursuant to the requirarents

of the State Environmantal Proiection Rgency, Pespondent undertcok

to clean the air being deposited on ths outside of the plant. The plant

had teen shut dovin during the installation of th2 necessary equip-
ment to clean the air both on the inside and outside of the plent.
(Tr. 205, 207) He indicated that an air collection system and
new duct work Qas‘to te installed. (Tr. 208, 209) The duct waork
including the suction devices for the whole plant wes scheduled:
for corpletion about the first of December. The rem;daiing also
included the purchase of a new mixer and air coépressor in addition
to the rnew hydraulic system, and the roving o7 various machirnery.
(Tr. 214, 215) |

He bfief]y explainad that tne faw raterieis are weighed
accerding to formule, mived end then pouréd into thé pretorm prasses,

efter which the blocks are placad in tha high prassure press.

(Tr. 217, 213) Eowaver, et the tirnz of the inspection hezrein tha

—t

()
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“first met Mr. Stephanic in Septerb
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machinéry was in the process of being cleanec end adjusted as &

result of the lay off of «three or four ronths. (Tr. 219) Upon

Mr. §tephanic's request to take air semples in the prevorm area
eration and at

+

he informad him the controls and ducts were not in cp
that time thé ﬁreform press was not bzing opcrated. (Tf. 224, 225)
Ke instr&cted emp]oXees Bciman, Gitscn and Fauser to perform cutias in
order to provide the samples for the Ccrpliance Officer. FKe 1ndicated

that it was his understanding thet lMr. Stephanic would return 2t a

subsequent time for further sampling in order to compare readings.

(Tr. 228, 229)
He indicated that possibly two or three days prior to
the inspection, stock was placed in the press to see if production

could be run. He poinfed out that considerable work was invalved
: ,

in preparing the presses for production as 2 rasult ofgmateria1
icking to the malds. (Tr. 247) A sm21l amount of naieria1 had bzen

processed the day praceeding the inspzction end actual production.

commanced around the first of Lecember. (Tr. 235, ’"9, 239)

Mr. Thomas Terrell, plent manager, testif that he had
ar of'Octobar of 1973, who, upon

learning the plant was not in operation indicated he would return

at a later date. (Tr. 256) FEe indicated that on lovarber 29,

lir. Stephanic wanted to take some air sarples in thz prefora end

prass areas, but he explainad that instailation of the air poluticon

equirmznt had not been comnleted ner viere the mixers in cperaticn.

-t

He indicated that the zir sempling was pervorzed cver the objections of

B Peme R e eemets
wlte F3O3 WAO W25 WO
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believed such t2sts should be performad upon compliele

installation of the equipment. (Tr. 260)
Fr. Terrell also testified thet it was his uncerstanding

lir. Stephanic was to return 2t 2 later date for further sampling’
to be used- for comparative purposes. (7r. 263) He ravealed

cond1.1ons u“dor which the serples were tz2ken were not represented

Y

f the normal preform operation. (Tr. 273, 274)

Lr. Tom Gibson LCSt]f]Ed that his usual job was cperat1ng

the cure press (hot press). (Tr. 2756) On lNovembder 29 prior to

the inspection he worked at cleaning and screping the cure press
as therz was a problem with the material sticking to the molds.
(Tr. 278) Ee was then asked to work in the preform area for the

purpose of running. some sampies. (Tr. 280)

In order to establish a violation of the standard it
ntis

necessarily is incumbant upon complainant to show that the ess=2
ich censtitute such violetion are present. LUpon revieuwing
the evidence of record regarding tha2-allegad violzticn it mhsﬁ Ee
concludad that complainant has fTailed to sustain the a]l

-
=2

a preponcerance of the evidence. Brennan v. Error :Tevauor Cerpany,

Inc. 5 OSAHRC 260. o i L s

ted tihat there were

(n

In cefining asbastos the enalyst st
other fibtrous minerals which mat the szra ceneral
Joint Exhibit 1B-Supplement, which is 2 cravt copy of
USPHS/NICSH iemsrene Filter lMothod for fvalveting-Aivsorne Fsbsstos

Fibers, indicates that 211 cbiscts with &n aspact vatio o7 3 to 1
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fibers, it is quite possible ather fibers could hzve been countad

(length to width) or greater end @ leagth of 5 micrematers or

-.\~u\4

grezter should, in the absence of other inforration, te coasidared

to ba asbestos fibers and counted &s such.

o
Q.

The analyst stated that at the time of his anaiysis e

counting he did not know the mineral cbmposition of tﬂe stsstance
used by the gmp]oyees tested. kL2 was hot feniliar with
barytes, nor had he seen chipped brass -under a micrescopa. He had
seen reproceséed rdﬁbar, and believed that it shéu1d have been
noted on the sample iﬁéntification sheets, in addition,to anything
else that could possibly interfere with the count of asbestos fibers.
The Corpliance Officer testified that during an inspection
of July 1973 he tested for poséible air conteminants inc]uding
phenyTi; dust. Hoﬁever. throuchout the inspection and air.sampling .
procedure, there was no fndication o the presence of phenyfic _f/(
’ [N

- &~ » . 3 . - f \
dust cr of the other components contazinad in the substance used wnwch// \\
' /

could possibly interfere with the proper count of asbestos fﬁhers.//’

Itém 10 of Exiibit C-2 (sample idzntificaticn sheets) reveals no”

-possible interferences were prasent for the znalysis of asbestos.

[ ]

In view of the method used for evaluating the asbzstos

as asbastos, or, interferences vere present which could prevant

an 2ccurate count thereof.

Thare is no dispute that in sampling the more samples

.

teken the mere accurate the testing proczdure beceras

g}
1]
-
(1Y
(8]
(9]
-
Q.
PEpa——

indicates that emnloycz 2owinan weas samsled most ofi Tive tires, .

e -~

c of approximately £7 minutes, end tharae was a

within a total peric
veriation oF approxirataly 273% in the coun
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n joint Exhibit 1-C for the coilecticn of sarnlhs for evaluaticn

- of averace exposures from a2 half to a full work shitt. It is aiso

noted'ccmp]ainant 1earned at a subscquent tine from the erployces

ar the circumstences

tested, the approximate time they worked und
alleged, in orcer to establish a violation of the standard herein.

~The evidence is not in dispute that for somz time pricr

to the inspection of Noverber 29, Pespondent's plant had not been \“\\\;

1
in operation, &and during the pariod in guestion it was not in

production but Responcent was in the process of installing ventilaticn /
» /

equip:ent'for recucing cust levels. Patpondent ma ins that upon /’

commzncerent of Full operation the system reduced employee expo;ura to

Cc*o]alnant introduced no evwdence to sh W

o

within acceptable limits.

. —

n the sysLem vas 1nefrect1ve in

that upon resuming full opera
reducing exposure to concentrations of any contam1nants. In view

of "the evidence in referenca to Respondant's plant baing clesed

down for the'purpose of installing engineering controls, the naturs
of the work performed at the time of the inspection and the procecure

used in obtaining the count of a2sbestos fibers, a v101auzan of ;h.s

stenda2rd cannot be sustained.

The alleced violatien of 29 CFR Secticn 1216.93(2)¢ b)
The standard which relates to perscnal proiective ecuip-
: - *‘—‘"*‘_--\\_

rznt reads in pertinent part as fellows:

h ]

(1) Cempliaace within tihe exposure limits ,
prescrited by Parzgresh (b) of this szction

may not Sa achicvad by th2 use of respirators

or shiTt rotation of ernloyees, excegt:
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“fibers on the floor and on the clothes of

* (i) Curing the tiT2 paricd nocessary
to install th eng:neepyh; controls and
to institute the work praciices reguired

of this cection; ...

by saragraph (c) ©

The alleged violation is des<=

follows:

t Erp.o"“r fa11ed to provide parscnnel expssed

to asbestos fibers curing tﬁe p=r1od when
engineering controls were baing. installed:

(a) Resp1ratory protecu on

(b) Special Clothing and,Chaﬁge Rooms.

ir. S;npnan1c testified that h2 observaed astestos

f employees Ecwman,

Hauser and Gitson. He indicated that Bewman was wearing a

respirator, but Hzuser and Gibson wers not. (Tr. 23, 24) He

indicated that the typs of respirator in use wes accepte

howaver, thers was no special clothing used by
]

could be left on the job to prevent ermplicyees from Turther.

contaminating the surroundings. (Tr. 25) Also, there were no

change rocms providad for the removal of such clethes however
he did observe a rcbile type chang2 rccam in the process of being

installed. (Tr. 25) -

lir. Bowman indicated that it was nerral poiicy to wear

respiratoirs. (Tr. 1567, 198) Fr. Amos, the process engineer

maintaired that the operdtion of the mach
of sampling was conducted at the rcguss

~duct=Z in like menner.

ration would not ordinerily b2 cendu

--2

wm
]
-

st re v e by aw - - ——_
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;: (Tr. 227, 228) He also indicated that !ir. Stephanic sugcested
. the use of respirators for the sampling, and the duties being parisraad
by the emp]pyees prior to lir. Stephanic's visit, did not require tha

"use of respirators. However, respiraters were provicded for the

employees. (Tr. 230) He also pointed out that the new equipment

el gl

to be installed in Lbe plant includad change rooms and restrcoms.

(Respondant's Exhibit No. 3., Tr. 23) ,

. 1
i The evidence clearly esteblisnhes that euglneer1ng controls

PRI W

-
In

viere being installed, ahd that Respondant's p1ant was not cperating X
{
|

on a produ;tion basis. Therefore on the basis of the ev1dence,

which includes a2 showing that respiratory protectiion had been

g' o provided employees, and that installation of changa rooms was ‘/

in the proteSs, it must be concluded that this standard nas not egn

violated.

The alleced violation of 29 CFR 1510.53(a)(g)

&

The standard which relates to caution'signs provides
N %\

in pertinent part as follows:

i 1B i B
»

Caution signs shall be providad znd displayed
o . at each iccation where airborne concentration
- - ' " of asbastos fibers may be in excess of
ST exposure limits prescribad in paragraph (b)
of this secticn... - _

The allegad violation is described in the citation

AN

4 as follows:
]
1 .
} CErnloyer failed to provide dispizy znd ’
i czution signs &t ecach luczaticn h?sra
the eairtorr2 co 1c;ntra;.u“s OT the as>2siis
are in excess of 5 fibers per cc of air

Y

Y
.

(press/ocratorm end .1x1ng ara23

o
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Mr. Steohznic testified that {n the areas
sempies were taken he inspacted for caution signs but ncne.were
present. (Tr. 28)

' This standard reguires cauticon signs to be posted wvhera
the expcsure limits exceed those set forth in paregraph (b). 1t

must be held that in view of complainant's failure to esteblish

N\

a violation of the standard at 29 CFR 1919.23(a)(b), the standard””

herain cannot be held violated. ' s

E " The allecad vicletion of 29 CFR 1210.3(2)(h) .

i . ‘ . ! .
standard which relates to housekeeping states in

. . l

Th

‘(D

~ -pertinent part as follows: . , !

A1l external services in any p]ace of

employient shall be maintained free of '
gccuru1:t1on of asbastes fiters if, with '
their dispersion there would be an excessive

concentration.

-

The alleczd vio1ation is dsscribed in the citation as:

Erployer failed to meintain work areas
free of the accumulations of asbestns fibers.

Mr. Stephenic testified that he 6bserved asbastos fibéfs in the
areas identificd in the citaticn,more spscificaily, in the press
and preform rooms,cn the floors and machinery. (Tr. 229, 232)

+h

He beliaved thet asbestos dust could becore airborne upon tha

moverent of an individual through the area2. On cross-exeminztion

he indicated that the asbestcs dust observed on the floor could
be an "accurulation.” (Tr. 112) He jndicected tizat the standard .

dces not dafine an "accuruletion” of asbastos. (Tr. 112, 114)

./.

’
,
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In view of corplainant's failure to establish precisely

the arount of asbestos fibars present as the result of the sampling,

it cannot be held here that there viere “accumu]aticns of esbestos

fibers," which'upon dispersion could result in "an excessive

concentration,” in violation of the standard.

'

. The alleged violaticn of 29 CFR 1910.923(a)(i)

The standard which relates to recordkesping providas
e — : .

in pertinent part:

- Every employee shall mazintain records of
tal

personal or envirenTan .itoring q
required by this SECtlun. Pecorcs snall
maintained for a paricd 67 at least thre

years and shall be n-d° available upon .
requsst to the Assistant Secretary ot ;

Labor...

The alleged violaticn is describad in the citation as:

Employer failed to raintain records of
any perscnal or environmental monitering.

Mr. Stephanib testified that upon his request for records of envirca-

mental monitoring, no such racords wera produced. (Tr.

\

the inspaction herain, however, it argues that upon complete .

jnstallation of the ventilation system monitcring was conducted
'4

mich shoised no excessive concentration of astestos fibers existed

(Tr. 262-265)

It is'therafore.held

" that this standard hés not bzen shown to ba violated by the Rescondent.
8 * : . ) )

31) Resp;néant

-

. p .
dces not deny that personal monitoring was not perforrmed prior to

Complainant ovferad rno evidence to shew the exisience

of an asbestos hazard prior to the tirme of the inspecticn which

recuired rmonitoring. In view of the conditicns at the tire of
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the inspaction at RCSpondcnt's workplaca, with ro evidance sheowing
the ex1stcnce of an asbestos hazard prior to close down of the plant,

it cannot ba held Respondont violeved the stencarc es alleged.

) The alleced violation of 29 CFR 1910.93(a)(i)
The sténdard which relates to rzdical exeminztions stzies .
in part as fdl]éws:- T —
ErpIOJer shall prov1d° or rake available at his )

cost, medical examinations relative to exposure
to asbestos required by this paragraph.

The alleged violation is described in the citaticn as follows:

Employer failed to provlde or make ava11ab]e,
at his cost, rzdicel exzminations re]at.ve to
exposure to esbestos.

lir. Stephanic testitied that up91 inguiring ahout redical exeminaticns es

required under this standard, no such racords were rade available,

or produced. (Tr. 31)

Responcent do2s not dispute that no medical records weare
kept pfior to the date of the inspectibn.hsrain. Hewevar, considering
the facts of this cese it must_be Qetefmined that the chplainant has
failed to show by a prepcndererce of the evicencs ihe nacessityA .

of the redical examinations, end there is no evidence as to any previcus
™.

' "axposure to asbestos" as required by the standard. Therefore it cannot

be held the standard had been violated as allegad. —;’///)/

FIIDINGS GF FACT

1. 'olded Ircdustrial Friction Corporetica, is a

corporetion coing business at 327 lalnut Strzet, Frattville,
Alabama, where it is enceced in the febrication erd production of

1

br k2 linings.
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2. On iovember 29, 1973, 2nd for epproxirately four
months prior, Respondent's plent was not in production, but hed
closed down for general remodeling including the installation of 2
ventilation system to raduce employze exﬁbsure to quborne contaminates. °
3. “On November 29, 1973, an authorized representat{éa
of the Sgcretéry conducted an‘inspacticn of Fespondent's viorksite
: . >

SO WM

and as a result thereof on Lecemder 27, 1973, two citations ware
. : r
jssued Responcent.

4. The substance used Sy Pespondent in the fabrication
of brzke 1ining centained barytes, brass, resin, and réprocessed
_ rubber in addition to asbastds. | '
5. The procadure used bty the Secretary for sarpling and

analysis of asbestos fibers, did not .include the considaraticn of

possible intarferences of othar raterials which could have effected

the ccunt thereof.
6. The samples herein wzra taken‘during 2 less period of

time than that reccrmendad by the hational Institute bf'GcCupaticna1

Safety\and Health. :

7. Respiratory prcotecticn had been proviced Respsndent's
employees, and change rooms wer2 in the process of being installed

at the tira of the inspaction harein.
) 8. Prior to the clese down of Respondent's plant the
existence of an 2sbestos hazard nad rot been estzdlished.

CORCLUSIONS CF LAY

1. I'021d¢2d Ircustriel Fricticn Cerporaiicn, at 2il timess

—le
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pzriinznt harete, was an erpicror ernol ness a
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cem—arce within the meanirng of secticen 3(5) of the Occupaticnal
Safety and Health Act of 1970, and the Commission has jurisdiction

of the parties and subject matter herein. nursuant to section 10({c)

of the Act. ' .' ' )
2. Résbondent is, and at all times pertinent hereto,

required to comply wjth satety and health. regulations precnuigated
by the Secretary pursuant to section 6(@)‘of thevﬁct.. .

3. Pespondent was not in violaticn of the standard at
.29 CFR 1910.9(a)(b) on Hovember429, 1973, as chargad in the
complaint. o
| " 4, Respondant was rot in violation of the st;hdard at

29 CFR 1910.93(2)(d) on Novembar 29, 1973, as charged‘ih citation

_ Number 2. )
5. Respondent was not in violation of the standard at

29 CFR 1910(a)(g) on Hovembar 29, 1973, as chargad in citation
Nuﬁber 2. .
6. Respondent.was not in violation of the standard at

29 CFR 1910(a)(h) an Novamber 23, 1973, as chargad in citation

Number 2. ' .

7. ' Responcent was notAin violation of the standard at
29 CFR 1910(a)(i) on hovember 29, 1973, a§ chafged in citation
flumber 2. |

8. - Respondant was not in violation of the standard at

29 CFR 1910.93(a){3j) on lovarber 29, 1973, as charged in citation

huroer 2.

-
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Upon the basis of the forecoing findings of fact and
conclusions of law, and the entire reccrd, it is

GRDERED
1. That citation nurber 1.2nd the penalty prepesed for

violation theééof, js hereby vacated.

2. That citation number 2 znd the penalties propesed

-
-

for violation thersof, is hereby vacated.
~ v 211574
NOV 21 day of Novemder, 1974.

Pated this y of hove
L vy
- AU e Sy

PAUL L. BRADY, Judge

Copies sent by certified mail to:

Mr. E11is V. Cruse, Attorney
U. S. Lept. of Labor

Offtice of the Solicitor

1929 Sth Avenue South
Birminghem, Alabam

ir. C. Lash Harveison, Attorney

Fisher & Pnillips .

3500 1st ilztional Bank Tower : \
Atlanta, Gesorgia 30303

T e —— cepannas ..
K ) SR e o o . - t— —— -

- — s —_
- “- -




