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‘Memorandum

o Ta: Eddie Roth
' From: Paul Merrell
’ _CC: Gerson Smoger

Date: December 14, 1993
__Snbaegt&_ Notes on Coburn Croft s disqualification response.

Bottom page one: C&C admit heléing to assist Dr. Gaffey to
retain substitute counsel. That's’imprOper.b When they learned they had a
conflict of inferest, their obligation was to stop assisting the plaintiff
whatsoever. =‘ |
Page 2,4£wo—thirds way down. They say we_have to haveié “proven"
conflict of interest, not a supposition.> S0, isn"t that what We:%e got°
 And my affidavit quotes the MPC standard. Wolfram has a good dlscu351on of
._Why the appearance of conflict standard was dropped, cites an 8th Clr. |
~ decision.
Over-all: Their argument is constructed on rules that apply to
former client/different matter, rather than present client/same matter.
'See their argument on withdrawal of Evans & Dixon.
| Pg. 3:--Would be good to have a case saying that adversariness can
be demonstrated even if the present client is a non-party. I suspect this -
has come up on subpoena matters before. Even without, analdgize to their

’disqualificatidn of Evans & Dixon. If it"s adverse there, it’s»édverse




!

here. As authority ydu can cite "what’s sauée for the goose ié sauce for
thelgandgy." See also discussion below, pointing out'that conflict is more
severe for C&C than for Evans & Dixon.

Pg. 4: The quote frdm Medigine_ﬁhgppe seems to suppbrt us, not
them: “an adveréary of the movant party in the pendent suit.” Exactly who
are they seeking relief against, if not against the defendants.

Pg. 5: Note statement that "different ethical considerations

apply to conflicts of interest involving current clients than those appli-

cable to conflicts involving former clients.” Peter has never relieved Mr.
L Wray of his obligation to represent him. The Court signed an order allow-

 ing Mr. Wray to withdraw, but there was no motion requesting that relief

for Peter to respond to and no hearing was set for him to contest it, as I

-beiieve is required for attorney withdrawals without the consent of the

client. At least arguably, we're in a current client situation.

Pg. 6: The amazing last sentence before heading III. “Lawyers

'1 can unilaterally withdraw from representing clients even if there’s no
J cphflict of interest if someone else will pay them more money," is what the

Csentence really says.

Pg. 6, second word under heading III. They concede that repre-

senting Monsanto on a subpoena congtitutes a “matter” for purposes of the

’ disqualification rales. The statement begs the auestion of who is their -

"adv?rsary" in that "matter.”
Pp. 7-8:  They are avoiding the roint: _Mr. Wray learned of Pe-

ter’S»litigatidn budget., not his net worth. Litigation budgets are not

‘necessarily related, and depend on things like insurance coverage, avail-

ability of rro bono legal servicés, contributions from others, etc. Coburn
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& Croft have that information through hiring Mr. Wraﬁ, and their concession
that Monsanto frequently does not charge for copyihg discovery documents
raises the spectre that Mr. Wray s knowledge is being used offensively
against his cliéﬁt Mr. Montague.
Pg. 9: HNote the date of the Ken Heineman memo (November 17) in
_rel&tion to the subpoena and when we advised Heineman of our concerns over
conflict (Nov. 12) (I could do affidavit to that effect). The "Chinese
’W&li* was not built until well after we raised objections. Also, note that
' Wray’s affidavit mentions‘conversations,about this case with C&C lawyers
ﬁoﬁ working oﬁ this case dating back to April of 1992. Specifically, he
jmentions that the subject matter of the conflicts was discussed as early as
| sgging, 1992. Whatever the C&C lewyers presently working on this case
learned from Mr. Wray in 1992 was sufficient to cause them to recognize a
coﬁflict of interest then. The knowledge Mr. Wray imparted to those same
laqyers then is still with theﬁ today. This is an amazing admission of
o ,_vi sharing client confidences creating a conflict. Presumably, C&C has known
- '{vsihoe they brought this suit on behalf of Mr. Gaffey that Honsanto would
| Jhgve to be a target of discovery by both plaintiff and défendants; and that
3gC&C would likely be selected by Monsanto to defend against thét discovery.l‘
Certainly, where a firm waits over a year and a half to build its "Chinese
wall,” it has waited too long:

”Plainly, even if screening were otherwise acceptable, a screen
~thrown up late, and only after a motion to disgualify is filed
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1. - Bees Hedineman memo abt pg. 7. para. 7 ("Monsanto Company is. a

vary important client for us and . . . over the vears we have

(emphases added) .




against the firm, evidences a serious lack of resolve and hardly

assures properly skeptical courts that contaminating influences

and communications have not already cccurred. The very few deci-
sions that have recognized screens as exceptions to the imputed-

- disqualification rule have done so only if the screen surrounded -
the primarily disqualified lawyer from a very early point in his
or her contact with the firm and if the screen contained rather
elaborate checks designed to ensure against impermissible contacts -
between the dlsquallfied lawyer and lawyers in the firm working on
the matter.’ _

C. Wolfram, ﬂodern Legal Ethics (1986), Sect. 7.6, pg. 402, Qizing Arm-
gtrong v, McAlpin, 625 F.2d 433 (2nd Cir. 1980 (en banc), vacated for lack
of jurisdiction 449 U.S. 1106, 101 5.Ct. 911, 66 L.Ed.2d 835 (1981); Kes-
ﬂ_e_lhﬁlaiil._ﬂniiﬂ_d_&&&ﬂa 555 F.2d 791 (Ct. Cl. 1877) (per curiam).
Professor Wolfram also makes the p01nt that an integral part of
the Chinese Wall ignored in our case is that the firm erecting the wall
must convince the court that the disqualifiedklawyer will not share in the
firm profits from the conflicting representation and that the "Chinese
wall" exception to the imputed disqualifidation‘rule is strictly for the
‘benefit of former govermment lawyers entering private practice who have a
conflict with the interests of their former government employers. Id., pp.
401-403. Defendants have a right to insist on loyalty from Mr. Wray and
“those in the firm with which he is associated. Certainly they have a right
to expect him not to profit from switching sides.

Pg. 10 .Mention of Donald Wray’ s affidavit saying he has not
divulged any of defendants” confidences. What is & “confldence” is an
ultimateblegal qonclusion that the affiant is not competent to testify to.
What was needed, even were we to concede their legal theory, was forthright
disclosure of rrecisely what was said. Instead, we have only a conclusory

claim.
Pp. 10-11: I doubt if Laker Airwavs applies to same matter-




.presént client conflicts.

| Heineman memo,.pg. 2, para. 1: He admits that Wray is "disquali-
fied froﬁ working on this matter.” Why, if they are not representing an
f adversary of the defendahts? Rule on same matter-present client confliéts |
is that if any attorney in the firm is disqualified, so are they all. |

Heineman'mémo, PE. 2, para. 2: 'Comparé list of names of lawyers
who will be working on this.case to: [i] Wray’s list of nemes of lawyers
'vhe discussed "conflict” ﬁith‘in 1992 and 1993, éﬁd [ii] list of attorneys
- who worked for Mr. Gaffey. Need we go any further?

i Wray'affidavit, pg. 1: Note statement in para. 5, "I have had
':éeveral diséussionsrwith members of the firm concerning my prior repfesen—
v.t&tion of Petef Montague . . ." Never says he discussed all such conver-
s&%ions in his affidavit. Certainly doesn’t disclose their substance, but
onlftmakes conclusory olaims.‘
j Wray affidavit, pg. 2, para. 7: Note description ofhéonversétions

‘andjadmiséion that it included "the existence of a conflict of interest.”

"Rfesumably, the existence of a conflict of intereét is detérmined by dis-
kvfcﬁésion of specific facts, which would include clientyconfidences.

We shouid do some screaming aboutball'the expense to our clients
caused by withdrewal of Evans & Dixon, delsy of discovery and trial, brief-
ing of frivolous objections to disqualificatibn. This would help offset
ﬁheir’glaims about how mﬁch expense their present’clients will have if they
‘withdraw, and who’s reélly to blame? Presumably, they will bill present |
»olieptsvfor work already done and their clients will have to pay another
1aw‘firm to reinvent the wheel.

Gerson disagrees, but I don"t think Evans & Dixon was ﬁecessarily




required to withdraw. The preamble of Rule 1.7(b) states that the rule ié
~triggered only "if the representation of that client may be materially
limited by the lawyer’s responsibilities to another client . . ." There is
no showing that Evans & Dixon’s concurrent representation of Monsanto on |
worker comp defense cases would limit their representation of defendants at
all. Monsanto réises only the issue of undivided loyalty. One might
better ask how it happens that Monsanto came to throw Evans & Dixon, a
blarge St./Louis 1aw firm; the pittance of defending a few worker comp
cases.
"Concern has been expressed that a strict unrelated-suit conflict
rule might permit a large corporate enterprise to spread its legal
business among several of the best firms in a community and thus
prevent any of them from suing the corporation. One response
might be a rule that makes an exception for such anticipatory
defensive behavior if it is shown.”
C. Wolfram. Modern Legal Ethics (1988), Sect. 7.3.2, pg. 352, citing Mc-
QQu:L_QQ;;M;_EEQ_BEQEQELiQQL_hmzh; 386 Mass. 145, 434 N.E.2d 1234, 1238
(1932). It's érobably an upstream swim to win, and I°d agree it"s not
worth it; it might, however, be authority worth'citing to bolster our
é?gument that Monsanto was stretching the limits to insist on Evans and
Dixon“s withdrawal. Certainly it strengthens our argument that Evans and
Dixon was in a better position to continue representing defendants than
Coburn & Croft ié to continue representing Monsanto. There can be no claim
that Peter Montague and E.R.F. are a large corporate interest that has
spread its legal business around in order to preemptively disqualify anyone
who sues them locally, which is what it would take to allow Coburn & Croft
to stay on the case even if it were a "different matter” conflict. (It

assuredly’is not.) Furthermore, the situation certainly demonstrates the

questionable nature of Coburn & Croft’s concern that relative expense to




clients sﬁould be the governing issue. The relative expense to the defend-
ants has been far greater. Defendants have lost the law firm that defended
them in this case for some two years. They've been forced to hire new
attorneys to start from scratch. From a firm trial date with a’discovery
schedule, they;ve been plummeted into a procedural limbo. And, last but
not 1east,'they;ve been forced into the unjustifiable expensé of motion
practice to disqualify a law firm presently employing défendants’ lawyer
who worked on this case, not on unrelated worker comp. defense, a law firm
doing its 1evel/best to deny defendants needed discovery and to charge thenm
fees and costs for documents Monsanto admité it would not oharge another

miltinational corporation in litigation.




