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- {4 68,211] National Lead Co. v. Federal Trade Commission. The Sherwin-W.lliams
Company, et al. v. Federal Trade Commission. The Eagle-Picher Compuuy, et al. v.
Federal Trade Commission. Anaconda Copper Mining Company, et al. v. cheral Trade
Commission.

In the United States Court of Appeals for the Scventh Circuit.  October Term and
(Session, 1955, Nos. 10839 through 10842, respectively. Dated December 1, JU3S,

Petitions for review of order of the Federal 1rade Commission.

Federal Trade Commission Act and Robinson-Patman
Price Discrimination Act

Unfaxr Practices—Conspiracy To Fix Prices—Zone Pricing System and Uniform
Pricing Practices—Sufficiency of Evidence..—~A Fcderal Trade Commission finding that
manufacturers o1 lead pigments aud allied products conspired 1o fix and control the prices
and bascs for the sale pf lead pigments was held w be supported by substantial evidence.
Evidence that manufacturers met in committees of an asseciation and discussed all cle-
_ments of priciug and sales practices affecting the industry ~up])01ttd the ¢oaclusion that
“there were wide areas of tentative agrecment upon revisions of such practices. The
cvidence sustained the finding that all of the niunufacturers adopted the zone system of
pricing. Price cards and other exhibits tended to show that zoning, and other aspects oi
unifurm pricing, were uniformly adopted ‘practically simultancously by all of the manu-
facturers, and that changes in certain details from time to time were put into cffect by
all of the manufacturers practically simultancously. The. inference of agreement, if not
necessarily immllcd by this evidence, was cestainly a reasonable one which the Com-
mission as the trier of fact was cutitled to draw,

Sce Unfair Practices, Vol. 2, 1 3035.40, 3035.36, S035.66, 5035.90.

Unfair Practices—Conspiracy To Fix Prices—Eviilence of Varying Prices—Relevancy.
~—A Federal ‘I'rade Commission order prohibiting tnanuiaciurers from conspiring tn {ix
prices ‘ol lead pigments was affiemed. The manuiacturers’ contention that evidence of
sales prices which varied from card prices refutes a Ginding of conspiracy was rejectesl.
Off-card sales represented only a minute percentage of the hundreds of sales refiected in
invoices included in the record, and, in another field, such saios represented cubstantiitin
uniform price concessions to certain large buyers to discourage them from producing
their own supplics. A finding of unbending price uniformity is ot a requisite to o Fedioe
of conspiracy to control prices. Any device which has the purpose and effect oi fixing
prices to consumers ic au illegal seatraint of trade. Tle see prineiple apnlics . evidence
that the sunufacturers’ hids on government eontracts foeguently were nnt nndiorm Tt s
unlawful to fix prices even though other facets of norinal competition remain,

Sve Unfair Practices, Vol. 2, 7 5035.

Unfair Practices—Conspiracy To Fix Prices—Evidence—Conscious Parallelism.— A
Federal Trade Commission order prohibiting manuiacturers from conspiring to fix prices
in the salc of lvad pigments was affirmed. The contention thut one of the manufacturers
is a price leader n the lead pigments field and that the other manufacturers werely mect
its prices in order to stay in business was rejected. Although parallel busiuess behavior
among competitors is not illegal per se, a protective muntle of “conscious parallelisiu”
cannot clothe with immunity a system emploved by sulistantially all the membcrq of au
industry whereby all offer their pmducts for sale at any given time and at any given point
throughout the nation at identical prices. without regurd to liflcrences in shipping costs.
Such a pricing structure is so arbitrary and arhﬁcral as to negative an inference of innocent
parallel behavior and to require an inference of prearrangement in view of evidence that
all of the manuiacturers participated in discussions in which they explored the advantages
of the very pricing practices which shortly later they adopted.

Sce Unfair Practices, Vol. 2, § 5035,

Unfair Practices—Acquisition of Stock or Assets—Sufficiency of Evidence To Support
Order.—A Federal Trade Commission order prohibiting a manufacturer of lcad pigments
from acquiring any ownership of stock or properties o1 any oi its competitors wus set
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aside on the ground that it was not supported by the Commission's findings. The Commis-
sion's ultimate finding of incipient monopoly was based upon occurrences concluded more
than twenty years before the order was entered, and there was no evidence of a present
intent on the part of the manufacturer to swallow up competition.

See Unfair Practices, Vol. 2, § 5017.

Price Discrimination—Zone and Quantity Differentials—Evidence of Effect upon
Competition.—A Federal Trade Commission order prohibiting manulacturers of lead pigments
from discriminating in prices through the use of zone pricing miethods and quantity dis-
counts was affirmed. The Commission did not have to prove concretely that the manufac-
turers' differentials bad an unlawful effect upon compeution. Evidence of a probability
that discrimination in price between competing purchasers will have the effect of injuring
compctition is sufficient to support a finding of a violation.

See Price Discrimination, Vol. 1, { 3505.495, 3508.399, 3508.400.

Price Discrimination——Zone Pricing——Discrimination Between Buyers in Different
Zones.—A Federal Trade Commission order prohibiting manufacturers, with respect 1o
white lead-in-oil sales, from discriminating in price in favor of certain dealers by selling
their products at a single price within a par zone and at premiums above such price to
dealers located outside the zone was affirmed. The evidence indicated that competition was
keen between dealers in paint products and that there was more than a reasonable possi-
bility that competition would be likely to cross the arbitrary zonal walls which the manu-
facturers crected, The barriers which dictated thie location of the zonal lhioundaries were
those due 1o the location of plants of one or more of the manufacturers and to possibly
other considerations known only to the trade. The inference that this division probably
would have the deleterious effect on competition which Section 2(a) of the Clayton Act,
as amended, proscribes, is certainly a reasonable one which the Commission was entitled
to make,

See Price Discrimination, Vol. 1, § 3505.390, 3508.399.

Price Discrimination—Zone Pricing—Quantity Differential—Discrimination Between
Buyers in Different Zones—Injury to Competition.—A Federal Trade Commission finding
that mauufacturcrs of lead pigments, in respect to dry white lead sales, discritninated in
price by offering a product for sale to all customers within a par zone at a price below
that offered to dealers outside the zone was not supported by the evidence. Although
there was substantial evidence of a highly competitive relationship between the buvers of
the product, there was no evidence that competition did in fact exist between the buyers of
the product in vne zoue and the buyers in the other zone.

However, this was not held to be true as to a quantity differential. The cevidence
indicated that a large proportion of the buyers were concentrated in and around certain
ceutral'zed districts, that ane or more of the manufacturers aperate lead plants in
each of these areas, that shipments to such buyers were generally by local cartage, and
that the premium for certain shipments bore no reasonable probability of injury to com-
petition. ‘The latter was a justifiable inference which the Commission was euntitled to
draw from this evidence.

See Price Discrimination, Vol. 1, § 3505.390, 3508.399, 350R.400.

Price Discrimination—Zone Pricing—Injury to Competition.—~A Federal Trade C?m-
mission order prohibiting manufacturers, with respect to lead oxides sales, irom discrimi-
nating in price in favor of certain customers by selling carload Juts to all customers in a
par zone at a umform delivered price below that accarded to purchasers in cach of three
premium zoues was affirmed. although the evidence as to the fact of compitition and the
effect of differentials was conflicting, :

Nee Price Discrimination, Vol. 1, § 3505.390, 3508.399.

Federal Trade Commission Enforcement and Procedure—Cease and Desist Or_dgr.——
Validity—Respondent Not Engaged in Business in Industry Subject to Order—Activities

of Subsidiaries.--A complaint charging manufacturers with conspiring to f:nx prices o_l'. and
dizcriminating in prices in selling, lead pigments should not have been issued against a
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company which did not engage in business in the lead pigments fieild. The Commission’s
finding that the company engaged in the field through its wholly-owned subsidiaries was
not supported by substantial evidence, No evidence was ‘presented to prove domination
of the closely correlated operations of the subsidiaries by the common parent. To support
a finding of substantial identity, there muat be evidence of such complete control of the
subsidiary by the parent as to render the former a mere tool of the latter and to compel the
conclusion that the corporate identity of the subsidiary was a mere fiction,

See 'Unfair Practices, Vol, 2, § 5201; FTC Enforcement and Procedure, Vol, 2, {8801, -

7 Federal Trade Commission Enforcement and Procedure—Cease and Desist Order—

Validity—Withdrawal from Business in Industry Sabject to Order After Issuance of Com-
plaint.—The issuance of an order proh:bmng violations of the Clayton Act, as amended,
and the Federal Trade Commission Act in the lead pigments field against a company was
‘held arbitrary where the oomplamt was filed in 1944 and an amended complaint in 1946,
the company ceased to be engaged in business in the field in 1946 the order was issued in .
1953, and the company had not re-entered the field. There was nothing in the record to
-support any reasonable anticipation that the company would re-enter the field.

Sce Unfair Practices, Vol. 2, {5201; and FIC Enforcemcnt and Procedure, Vol, 2,
1 8801,

Federal Trade Commission Enforcement and Procedure—Ceage and Desist Order—
Validity—Scope of Order.—A Federal Trade Commission order which provndcd that “cach
of the respondents, its officers, agents, representatives, and cmployccs in or in connection .
with the offering for sale, sale or distribution of lead pngmcnts in commerce * * * cease s /
and desist from quoting or selling lead pigments at prices calculated or determined in” " cv/¥54*
whole or in part pursuant to or in accordance with a zone delivered price system for the = ,..!
purpose or with the effect of systematically matching the delivered price quotations or the ~ ..
delivered prices of other selless of Icad plgmcntj,and thereby preventing purchasers from -
finding any advantage in price in dealing with one or more scllers as against another,”
was set aside on the ground that. it was beyond the power of the Comumission. The
respondents “contended that the individval use of the zone dclivered price method was /
not found by the Commission to he an unfair method of competition and that the Commniis-
sion is without power to prohibit behavior which has not been found to be unlawful. The
grant of the power in Section § of the Federal Trade Commission Act is expressly restric-
Aive, and the Commission may exercise only such powers as are granted to it by statute.
An order must be restricted to a prohibition_of unfair methods gf;ompctmon found to
cxist. In ihe instant action, the Commission expressly points out that it had not considered
The individual use of the zone system. The Commission contention that the order does not
restrain all individual use of the z0ne price system but only that which has the effect of
“systematically matching 1,hc prices” of a competitor at a particular designation was re-
jected because there was no complaint, no hearings, and no findings relatlve to the effect
of such parallel individual actions. ~ .

Sce Unfair Practices, Vol. 2, 1 5035.56; FTC Enforcentent and Procedurc. Vol. 2, 186’1

For the petitioners: Miles G, Secley, Chicago, 1., and James D. Ewing and Eugene
.L. DuBose, New York, N. Y,, for National Lead Co. Miles G. Seeley, Chicago, 11, for
Sherwin-Williams Co. Nathan S. Blumberg, Jacob Logan Fox, Wallace R. Sollo, Chicago,
I, and Edmund P. Wood, Cincinnati, Ohio, for Eagle-Picher Company. Harlan L.
Hackbctt and Elbert A. \Vagncr Jr., Chicago, 111, for Anaconda Copper Mining Co.

For the respondent: Robert B, Dawkins and James E. Corkey, Washington, D. C,

Modifying and afirming a Federal Trade Commission cease and desist order in Dkt.
5253,

Before LINpLEY, SwAIM, and SCHNACKENBERG, Circuit Judges.

[FTC Order—Review] desist order entered by the Federal Trade
Linpiey, Circuit Judge [/# full text]: Commission on an amended complaint charg-
Petitioners scek to set aside a cease and ing them and the Glidden Company with
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Natl, Lead Co, v, I'TC 12-30-88

Cviolation of Scetien 3 of the Trade Con-
Squssion Act, 15 U, S0 Co §430a), and Sec-
brion 2(a) of the Clayton Act, as amended

by the Robinson-Patman Price Discrimina- -

tion Act, 13 UL 5. C o §13. Count | of the
complamt, filed April 12, 1946, charged that
petitioner, National Lead Company, had
violated and was violating “Section 3 ¥ * ¥
by mnnp[mlizing. attempting to mnn(rpolize
and acting to contrul the sale oi lead pig-
ments and the prices thereof in conitnerce”,
and that all named parties were violating
the Act by combining and conspiring “among
themselves and  with cach utler” for the

purpose and with the cffect of elimnating’

competition m prices and terius of sale of
Tead piamenis in commerce. Count Hocharged
all parties with discrimination in_prices by
means of various zane pricing methods and
. . .‘-'—_ .
quantity and tunctioral discounts,
o - F—-
Vanous attacks are made upun the validity
ot the arder, or portions thereof, addressed
to the alleged msutacieney or the evidence
to stupport the findimues and to the seepe o
the order. Soie of the questions posed
appiy only e @ single petinener, while

Gl el e ag pacenbe 1o pk

Lo Paciktiy o i OB NSNS
ANAaeT e Uort

Ve shalb arst dis;ose of the contention
of pettioner Anarond. Copper Muanyg Comi-
pary tisst the ordor cannet seend as to it
Baseor o s sertion that it has never
ehpigie e the ednstry as i preduces, dis-
tributor o ulhowise  In 1919, Snaconda
Lead Uioducty Conngainy, o whaily owned
subisiddiary o Anaconda Copper, begai pro-
ducton of lead pigments.  Jaternational
Smclting & Refimng Company,  anoiher
wioily owoed subsidiary, acquirad all the
Gsscls o Apeonda Leead o 1936 and tiere-
atter, unut M6, engaged in production of
certain lead pigments which were suld by it
amd hy Anaconda Sales Company, a thad
subsidiey of  Anaconda Copper. Duater-
national was a respondent in the procecd-
ing and s wue of the patitioners here,
Anacoarla Lead  cdissolved in 1030) and
Anaconda Sales are not pacties, .

At the conclusion of thie evidence in sup-
port of the complaint, Angconda moved o
dismiss a3 to i, preene thar the oviTenee
failed 1o show that it Tad ever enpazed
i puamudaciure o sale ol the products.
The Conumssion denivd the motion, hold-
ing that Anaconda had been engaged in the
pigiients figld “"throvgh its wholly owned

168,211

subsidiaries.” The Conmuission fouud it
Interpational and Anaconda Lead “were in
fact mere operating divistens of 1espondent
Anaconda, with no  substantial  separate
identity of ther own,” and thar all their
acts and those of Anaconds Sales were those
ul Anaconda. On this basis, the ceuse and
desist order was directed agamst Anaconda
Cupper,

We have searched in vain iz evidence
of a substantial character to sepport the
findings on ‘this phase of the vase. Thouel
the recurd shiows that Internatienad, Aroondi
Lead and Anaconda Sales are whaolly owned
substdiaries of petitioner and in September
1047, at a date aiter Inernational had
withdrawu. from the ficld, Awmconda, Ana-
conda Sules and lnternaticidd were oone-
trolled by interbocking bowds of directorns
and afficers, there s nooevidoace whael nli-
1ates against the existence wnd activity of
these subistdiaries as separite eatities at any
time pertinent to this inguiry. Thus, thovgh
the evidenee temds to prove the incidonts
of @ pareat-subsudiary relationship, a fact
which has never boen in dispute, the closely
correlated oneratron o Intermnienal and
Anicorda Siles relects no sinister conna-
von of dendnation by their counnon par-
ey, keepimg nmind that the vaoly wnctior
for which Auaconda Sales wias orzanized
was 1o sell products produced by aterna-
tioual i certain western states i which
the Litter was not heensed to de business

These sparse gleanings {ram the record
fail to support the Connmission’s tudinee of
substantial identity. "o come witlin the
applicable rule, there must he evidence of
such complete eontrol of the subasiliary by
tite parent as to render the former o merc
wol oi the latter, awd to compel e con-
chision that the corporate dentity ui the
subsiliary i> a mere ftction. rese Coot
N LR DOVIRE 21037, at 046147, cort,
denied 313 U, S, 395 (CA-DC): Ow! Fumi-
gating Corp. o Ca'yornia Cvanide Co., luc.,
30 F. 24 812 «CA-3). Such a fnding has
no substantil support in this record, The
compla.nt should huve been dism ssed as 10
this petitionyr.

It T Conspircy Fivpines
[Defendants--Prodi 5]

The principal question raised by the re-
mainimg  petitioners is whether the Com-
mission’s indings that the parties ¢omspired
1o fix and contol the prices and hises 1or

© 1955, Commerce Clearing House, Inc
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sale of lead pigments is supported by sub-
stantial evidence. The parties are National
Lead Company, Eagle-Picher Lead Com-
pany, together with its afiiliate Eagle-Picher
Sales Company, The Sherwin-Williams Com-
pany and International Smelting & Refining
Company. The Glidden Company, though
not a petitioner, was also charged as a
. en-conspirator. All are engaged in the
production, sale and distribution of lead
pigments. National is the leader and pro-
duces some 50% or more of the domestic
production. Its nearest competitar, Fagle-
Picher, accounts for a substantial part of
the remaining 50%, while each of the other
companies occupies a relatively minor posi-
tion in the industry.

The three principal products included in
the tead pigments category are dry white
lead, white lead-in-0il * and the lead oxides,
red lead and litharge. White lead is used
v oo U A o base i paints and its chief
yhaig L Jiés in the demsn's of manvfac-
Gurersof mixpd peinEs. White ‘ead-in-oil
Bsoa Gemineid pathT ransmﬁt’d‘ stacipally
by the individual pad. ftr pr paoting cone
tracter who prefers to mix his own paints,
I'he oxides are used mostly by the battery
industry as the basic constituent in the man-
wfacture of plates,

Thraughout the record, a clear distinction
is drawn hetween the several parties’ re-
spective actions in sales of each of the three
kinds of pigments, Although the cvidence
as tu practices in each of these fields differs,
there are, nevertheless, ceriain threads of
similarity in the miethods emploved by the
various petitioners which render it practical
ta treat the conspiracy ¢piestion as a unit,
pointing out, wherever neccessary, the aji-
plieability or inapplicability of a particular
evidentiary segment to ciic or more of the
several petitioners. Each engages in the
production of white leads and oxides, except
that International confines its activities to
white leads aud has never produced oxides.?
Usless otherwise noted, all facts narrated
and all statements pertinent thereto apply
1o all petitioners alike, except that factual
statements and discussion which relate
solely 1o the oxides apply to all petitioers
except Jnternational.

Cited 1955 Trade Cases
Natl Lead Co.0. FTC

70,985

{FTC Findings)

The facts as found by the Commission
follow. Prior to 1933 no standard pricing
system was employed in the industry, Each
producer established its own practices as to
prices and conditions of sale. For the most
part, with respect to delivered sales prices,
cach employed its own system of pricing,
based on shipping differeutials frum centrally
located warehousing puints. For example,
National's lists from 1920, until 1933, include
some 589 different cities in 40 states, which
it, from time to time, nsed as free delivery
or equalization points. The practices of
other petitioners differed quite widely.

In 1933, howevér, cach petitiancr partici-
pated in discussions lovking to the adoption
of a code of fair competition under the pro-
visions of the National Industrial Recovery
Act. These discussions occurred in two
commitices set up by the Leud Hilustries
Associaticn, one 1o draft a code jor white
Irad-in-nil marketing and the other a cude
fer the div pigments, including dry white
fead. losevssion within each group dealt
with a wide range of subjects relating to
prices, freight, quantity and quality differ-
entials and terms and conditions of sales.
Tentative agreements, at least, were reached
as to terins of the propoused code, including
att agrecment to scll pigments only on a
delivered price basis,

With respect to white lead-in-oil, prices
were to he based on a system of par and
premium zones, sales were to be made by
agency oy copsignment methods of iner-
chandising, and premivm differentials in
steps amomnting to ¥ cent per pound on an
ascending scale were to be added on sales
in 50, 25 and 12%% pound containers over
the price based nn the norm of a 100 pound
container. For «dry white lead, a zone sys-
tem of pricing was approved, as was a 14
cent per pound premiwmn to be added to
less-than-carioad shipmeuts of less than 20
tons. In effect, the committee agreed not
to adept uniforin conditions for sales, on
advice of counsel that to do so might amount
to a vielation of the antitrust laws. Instead,
an alternative course was suggested, namely,
that one or more of the parties put into
effect the uniform terms under discussion,

U This term. when used hereln, Includes ail
the so-called keg products, red lead-in-oil, etc
The keg progucts are used principally as pig-
meonts for paints., and marketing practices for
these products are the same as those employed
in marketing white lerd-In-oil,

Trade Regulation Reports

2 International whthdrew from the pigments
feld entirely in 1546, Its contentions based on
this fact are subsequently censtizred herelp.
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which the others might follow. Agreements
i the group considering oxide sales dealt
with separate zone systems for carload and
1..C.L. sales, including a standard price for
carload sales pegged on the cost of pig
lead as shown by daily quotations of the
American Smelting & Refining Company,’
a price for L.C.1.. sales based on a premium
differential over the carload price and a
premium differential to be added to the
price of red lead coutaining a Pb,O. content
of 95% or hicher.

Certain of these provisiens were nicinded
in the code, while otirers apparently never
reachied  that stage. The <¢ode, though
adopted, never hecanie gperative, however,
inasminch as petitioners, immediately upon
its adoptiom, sought and obtained exemption
from its terms.

The Commission fourrd that petitioners,
during the NRA discussions  ayreed  to
Ycooperatively revise the pricing practices”
an the industry in such a unenier as oo
constitute o violation of the “Trady Comn
mission Act, and eflectunted thiy agreement
Hy adopttro anifoom apetlats i eeiciey
and sales throughnur the Umted Stanes
Praciicos jound 1o have been 1t in -5
puarsuant to thai plan g tee sale of white
lead-in-oi! fullow,  KHeginning in carly 1934,
petitoners begar pricing thie product on a
wniform, delivered card price basis in a
par zome enclosing all the arca houndol
roughly by the western burders of the States
of Wisconsin aund Illinois and by the south-
ern houndaries of the States of Kentucky,
West Virginia, Maryland and Delaware, hut
including the City of Saint Louis, Missouri,
and the San Francisco area of California
The remainder of the nation was divided
into some 7 premium zones in which pre-
miums ranging from 1237 cents to $1.00 per
cwt. were added to the par zone selling
price.  About the same time, petitioners,
except Sherwin-Williams, adopled a con-
signment method of selling, wnder which
stocks were cousigned to dealers to be sald
at the stendard card price, plus premioms,
if any, on a commiasion hasis Thindly, a
quantity ditfferential was inmposed upon sales
in container sizes less than 100 pounds s
fallows: 17 cent per prand an 30 povnd, L)
ceut poer pound on 23 pound and 3y cent
per pound on 121; pound vontamers. One
variation was noted by the Commission,

Court Decisions
Notl. Lead Co.v. I'TC
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viz.,, International, Sherwin-Williatns snd
Glidden systematically fixed their card prices
to dealers for white lead-in-oil, at about
235 cents per cwt. below that fixed jor Na-
tional's “Dutch Boy” and Eagle-Piclher's
“Eagle” brands. It found, however. that
the product of all petitioners wus offered
to the public at identical prices, and that
the 23 cent reduction of these companies in
dealers’ prices was a device intended to
encourage dealer incenrtive to promote sales
of the products in competition with the
widely known and accepted “Iateh Roy”
and “Fagle” brands.

The dolleawieg pracces e fonad to
have been adopted with respuecs e siles of
dry wlite el AN sides were made at a
stindard delivered price basis in i par zouc,
which included ali states cast ol tire castern
borders of Maommtana, Wyoming, Uoloeado
and New Moxtens \ pramivm of 23 cents
per ewt was added ouall <ales in states
west o s boundary. Unifonuly, a pre-
win dilferemtial vl 25 eonta pes ont was
wlded o b prwee o B OO Ll s of
s ThaT s
et Uey

in U Ay

e s .
Wi el e e

R TIE [ I R A EA RN TG R L TR TN
aownin e pricing svatom, with sepa
vate zone prices for earload and L. C. L.
siles. For puiposes o the torer, the
United States was  divided  into two par
zours and a single prewium zoune, while,
for the latter, a single par zone and three
premium zones were  established.  Prices
were fixed on the basis of differentiuis of
$1.30 and $2.50 per cwt. over ASKR's quo-
tution for pig lcad, gearcd to fluctuate up or
down with fluctuations of 235 cents or tuere.
This was the standard price for carload
sales A premiumn of 0 cents per cwt. was
aciled to L., C. L. sales of five tons or more
and of Y0 cents per cwt. over the carload
charges for sales of less than five tons.
Uuitorm premium prices of 25 and S0 cents
per cwt, based on lead enntent, were estab-
Yshed for rod tead contaimine o Ph.O, con-
tent of 0370 and above. Az to saies of all
Jey o praducts, incleding dey white lead, tie
Compiissdon fonm] tiat petitioners adopted
terin< of sale of 19 cash in 10 days, net
F iy or 200 cashoin 10 duys, net 30 days,
and that at any uiven time the terms as
quoted by all petitioners were identical,

? This Company will be referred to 28 AS2R
heroafter.

168,21
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| Agreement Established)

With the exception of Sherwin-Williams,
pctitioners do not ‘dispute the finding that
they eémployed uniform zone pricing sys-
tems. In this respect they question only
the sufhciency of the evidence to support
the findings that pctitioners adopted the
zone systems pursuant to agreement and
that all adopted it at or about the same
time. The most that ean be said of these
contentions is that in some respects the
evidence is conflicting. It includes the
testimony of petitioners’ officers, price cards,
invoices and other exhibits on which the
Commission could well find that all peti-
tioners adopted the zone system of pricing
shortly following the NRA discussions.
The Commission has resolved the conflict
in the evidence adversely to petitioners and
it is beyond our province to substitute our
judgment in that respect,

[Systems Adopied)

The argument of Sherwin-Williams that
it did not employ the zoize system of pric-
ing must also fail. That company employs,
for example, an’ elaborate list of cities
throughout the area in which it does busi-
ness showing many of them as equalization,
or par, points, and others as localities war-
ranting, as they say, premium prices rang-
ing from 1214 to 75 cents per cwt. on sales
of white lcad-in-oil. Comparison of this
list with the zone maps cmployed by the
othes petitioners reveals that the par and
premium city listings cooform precisely in
physical location and scale of premium
charges with the cstablished zone system
of other petitioners. In view of this evi-
dence, we cannot say that the finding that
this petitioner participated in and used the
uniform zone system lacks substantial

support.

[Evidence of Agreement)

The most serious attack lodged against
the conspiracy findings is that there is no
substantial support for a finding of existence
of an agreement among the parties to adopt
uniform prices and terms of sale. The

corollary of that position, viz., that the.

striking similarity between prices, practices
and the conditions of sale fixed by each
petitioner is merely the effect of conscious
parallelism on the part of petitioners in the
sale of products of standard quality and
constituent content, is likewise advanced.
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Although submitted as separate guestions,
we think - the twn issues so inextricably
related as to require that they be treated
fogether.

Although there is no direct cvidence as tn
formal agreement on the part of petitioners
to adopt the 2one system amd uniform
pricing practices, the finding docs not neces-
sarily fall. A conspiracy may he proved
by circumstantial evidence. Trimgle Condust
¢ Cable Co. v. FTC [1948-1949 ‘I'vapr. CAsES
762254], 168 F. 2d 175, aff'd subh. nom
Clayton Murk ¢& Co. v. FTC [194R-1049
Trape Cases 762,409], 336 U. S. 956 (CA-7);
Allied Paper Mills ©. FTC [1948-1949 Trape
Casks 162,263, 168 F. 2d 600, cert, denied
336 U. S. 918 (CA-7). As we observed in
Fort Howard Paper Co. v. FTC [1946-1947
Trany Cases §57,477), 156 F. 2d 899, at page
906 (cert. denied 329 U, S, 793):

“Very pertinently it was pointed out in
the Malslers case |United States Maisters
Ass'mv. FTC (CA-7)), 152 F. 2d at pagces
162 and 164: ‘As might he expected. there
is little, if any, direct prooi of an express
agreement,  Such proof, however, is not
necessary. The agreement may be in-
ferred from the acts and conduct of the
parties as well as circumstances pertinent
thereto.””

And, in Milk & [ce Cream Can Institute v.
FTC [1946-1947 ‘Trapg Cases § 37,429], 152
F. 2d 478, we said at page 480:

“In determining whether such finding
fof an agrecment to fix prices] is sup-
ported, it is not necessary, as argued, that
there be direct proof of agreement. Such
agreement may be shown by circumstan-
tial evidence, and the Commission, the
same as any other fact finding body, is
ertitled to draw any reasonable inference
from the circumstances of the situation.”

There is before us evidence that peti-
tioners met in 1933 and 1934 iu the com-
mittces of the Lead Industries Association
and discussed and appraised all elements
of pricing and sales practices affecting the
indusyyy. The minutes of those mectings
and the correspondence between the parties,
or between certain of them and officers of
the committees, support the conclusion that
there were wide areas of tentative agree-
ment upon revisions of such practices. As
previously stated, some of these tentative
agreements were included in the code adopted
in May of 1934, We have found that the
evidence sustaing the finding that all peti-
tioners did, in fact, adopt the zone system
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of pricing in May 1934 or shortly thereafter.,
Price cards and other exhibits tend to show
that zoning, and other aspects of uniform
pricing, were uniformly adopted practically
sxmultancously by. all petitioners and that
changes in certain details from time to time
have been put into effect by all petlitiouers
practically simuitaneously. The inference

agreement, if not necessarily impelied by

this evidence, is certainly a reasonable one
which the Commission as the trier of fact
was entitled to draw therefrom. Milk &
lee Cream Com Institute v. FTC, supra at
480; Fort Howard Faper Co. v. F TC, supra
at 906-7; Allicd- Paper Mills v. FTC, supra
at 607. Qur language in the latter case at
page 607 is-pertinent, to-wit:

“We cannot say that the Commission’s
inferences are unreasonable. T'he peti-
tioners did with varying uniformity use
the zoning system of price quoting, and
the existence of this plan which cthzeﬂ
delivered prices of competitors having

- widely different costs at a given destina-
tion, is strong evidence in itself of an
agreement to use such plan. * * * More-
over, a uniform participation by competi-
tors in a particular systemn of doing
business, where each is aware of the
others’ acts and where the cffect is to
restrain commerce, is sufhcient to cstab-
lish an unlawful conspiracy. Hilliam
Goldman Theatres, Inc. v. Loew's, Inc, 3
Cir. {1944-1945 "I'mape Cases §57,430],
150 F. 2d 738, 745.”

It is unimportant, we think, that this
record does not disclose a closely knit op-
eration by petitioners under a ceatral in-
formation gathering and disseminating body
as. was the fact in such cases as FF7C <.
Cement Institute [1948-1949 Tranr Cases
£62237], 333 U. S. 683; United Stales v.
Socony-Vacuum Od Co. [1940-1943 Trane
Cases 136,031, 310 U. S. 130, and the Milk
Can Institute case, supra. The absence of
this aspcet of many price fixing agreements
may indicate nothing more than that the
very small anumber of competitors involved
in the field rendered necdless soch a watch-
dog agency. .

{Price Variances)

Petitioners, 1o refute the finding of con-
spiracy, rely, also, on cvidence of sales
prices which varied from the card prices.
Tlis, it seems to us, is mercly an invitation
to weigh the evidence and re-determine the
facts. However, assuming argsendo that
the question is properly ours to decide, it

63,211
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is clear that such off-card sales as the
record discloses represent only a minute
perccentage of the hundreds of sales reflected
in invoices included in the record. And, in
the oxides ficld, such sales represent sub-
stantially uniform price cuncessions to large
battery manufacturers to discourage them
from producing lhcxr own supplics of oxides.
Furthermore, it is clear that a finding of
unbending price umfnrmlt) is not a requisite
of a finding of conspiracy to control prices,
Lut that any device which has the purpose
and effect of fixing prices to consumers is
an illegal restraint of trade, Unmited States 7.
Socony-Uacwum Oil Co. [1940-1943 Trant
Casks 36,031), 310 U. S. 150, 222-3, and
“it is not important that the prices fixed were
not fixed in the sense that they weie uni-
form and inflexible.” 4lied Paper Mills .
FTC (1948-1949 Trape Casrs 762,263, 16X
B. 20 600, 607 (CA-7). The same principle
applies to evidence that petitinpers' bids on
government contracts frequently were not
vaiform. We cannot say that the inference
of agreement cannot stand in the face of
such evidence,

[Conscions Parallelism)

What has beco said with reference tu
agreement disposes in part of the conscious
parallelism argumcut. Petitioners contend
that National is the price lcader in the field
and that the other petitioners merely meet
its prices in order to stay in business.
While parallel busincss behavior among
competitors is not illegal per se, Theatre In-
terprises, Inc. v, Paramount Film Distribut-
g Corp. [1954 Trane Casks §67,610], 346
U. 8. 537, 341, we do not believe the pro-
tective mantle of “conscious parallelism”
can olothe with immunity a system employed
by substantially all members oi an industry
whereby all offer their products for sale at
any given time and at any given point
throughout the nation at identical prices,
without regard to differences in shipping
costs. Sce Allied Paper Mills case, supra
at 607; I'ori Howard case, supra at Y07,
Milk Institule case, supra at 483. This pric-
ing structure secnis so arbitrary and aru-
ficial as tu negative an inference of innucent
parallel behiavior and to require an infercnce

of at least tacit prearapgement, in view of,

the record disclosures that all petitioners
participated in discussions at which they
explored the advantages of the very pricing
practices which shortly later they uniformiy
adopted. clmerican Tubocco Co. v, United
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States [1946-1947 Traoe Cases {57,468},
328 U. S. 781, 809; Interstate Circuit, Inc. v,
Usited Stales, 306 U. S. 208, 226-227; Ailied
Paper Mills v. FTC, supra at 607-8.

Closely related to the parallel behavior
argument is Eagle-Picher’s assertion that,
although it systematically matched Nativnal's
priciog and sales practices, it nevertheless
competed vigorously with the latter by sup-
plying its customers with technical assist-
ance and other additional services. In view
of our conclusion that the finding of an
agrecment is justified, it is a sufficient an~
swer to this argument to reaffirm the well
settled. postulate that it is unlawful for
competitors, by agreement, to block off any
of the normal channels of competition with
the purpose of establishing identical prices

for products of like grade, even though other |

facets of normal competition may remain
unfettered, FTC v, Coment Tuslitule, supra;
United States v. Socomy-Vacuum Oil Co,
supra. This principle rests on the view that
the purchasing public is entitled to an op-
portunity to bargain with competing firms
with regard to purchase prices of products
of like quality,

~I11. PrICE DISCRIMINATION
{FTC Findingl

Under Count II of the complaint, the Com-
mission found that petitioners and Glidilen
were guilty of price discrimination in the
sale of lead pigments in violation of Sec-
tion 2(a) of the Clayton Act, as amended
by the Robinson-Patman Act, 15 U, S, C,
§13.  Specifically, it found that the zone
and quantity differentials were unlawiul,
except that the carload discount on dry
white lead was justified hy cost factors
on shipments made by rail.

[Injuey to Competition)

The principal attack on these findings is
that there is no substantial evidence of a
probability that such price differentials would
have an adverse effect on competition be-
tween petitioner’s various customers, Peti-
tioners argue that the zone boundaries for
each type of pigment follow natural trada
barriers, that the evidence does not support
the finding that competition in fact existed
between dealers in the several zones and
that the zone and quantity differentials are
so insignificant as to negate any cffect on
competition bhetween purchasers of peti-
tioncrs’ products,

Trade Rogtlation Reports
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In view of the zcalous contention, border~

ing on an argument that the Commission
must prove concretely that petitioners’ price
differentials have had an unlawful effect on
competition, it is well to refer to the test by
which such findings must be measured. Evi-
dence of a probability that discrimination in
price betwcen competing purchasers will
have the effect of injuring competition is
sufficient to sustain a finding of a §2(a)
violation. As the Supreme Court said, in
Corn Products Refining Co. v. FTC [1943-
1945 Trave Cases §57,303] 324 U, & 726,
738, the statute "“does not require a finding
that the discriminations in price have in
fact hall an adverse effect on competition.
The statute is designed to reach such dis-
criminations ‘in their incipiency’ before the
harm to competition is effected. * * * C{. Sfand-
ard Fashion C.a. . Magrane-Houston Co.,
238 U. S. 346, 356-357. But, as we held in
the Standard Fushion cace, supra, with respect
10 the like provisions of §3 of the Clayton
Act, prehibiting tying clause agrecments,
the effect of which ‘may be to substantially
lessen competition’ the nse of the word
‘may’ was not to prohibit discriminations
having ‘the mere possibility’ of thdse con-
sequences, but to reach those which would
probably have the defined effect on competi-
tion.”” Aud in FTC 2. Morton Salt Co. [1948-
1049 Trane Cisks €62,247), 334 U, S, 37,
47, the Court again deiined the test in these
words: “tlic Commission is authorized by
the Act to bar discriminatory prices upon

" the ‘reasonable possibility’ that different

prices for like gols to competing purchasers
nmiay have the delined effect on competi-
tion.” Cf. Corn Iroducts Co. v. FTC, supra
at 742, When the evidence of record is
considered in the light ot this test of a rea-
sonable puossibility of injury to competition,
we must conclude that most of the Com-
mission’s findings of §2(a) violations are
substantially supported.

[ Discrimination Among Buyers in
Different Zones)

With respect to white lead-in-oil sales,
the Commission found that petitioners dis-
criminated in price in favor of certain deal-
ers by selling their products at a single price
within a par zone and at premiums above
such price ranging from 1244 cents to $1.00
per cwt. to dealers located outside the zone.
It found that these differentials constituted
Hlegal discriminations which tended to in-
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jure competition between competing dealers
. located near the boundaries of adjoining
" zones.

Petitioners urge that the zone boundarics
follow natural trade barriers, and that there
is no evidence that dealers do, in fact, com-
pete across these zonal boundaries, inas-
much as the product is marketed by them
only locally, as a semi-mixed paint, to in-
dividual painters.

The evidence does tend to indicate, how-
ever, that competition is kecn hetween
dealers in paint products including white
lead-in-oil. Furthermore, the evidence tends
to show also that there is more than a
reasonable pussibility that competition would
be likely to cross the arbitrary zonal walls
which petitioners have erected. We need
only refcr to one phase of the proof in this
respect, namely, that these zonal houndaries
disscct 10 states, in somne instances placing
a single city or metropolitan area in a pre-
ferred zone status over the remainder of the
state in which it is located. INinois, Wis-
consin and Kentucky are largely in a par
zone, but substantial arcas in the western
part of each are in the 12} cent premium
zone, while the city of Samt Louis is segre-
gated from the remainder of the State of
Missouri in a par as contrasted to a 1215
cent status respectively, The cities of San
Francisco, Qukland and Berkely are par
territory, while the remainder of California
is in a 25 cent zone, The area immediately
encompassing the cities of Omuthy, and
Lincoln, Nebraska, aund the citivs of Atchi-
son, Leavenworth and Kansas City, Kansas,
arc in the 1213 cent zoune as contrasted to
a 25 cent status for the remaining area of
their respective states. The States of Oregon
and Washington are divided roughly equally
between the 25 and 50 cent zones.  Finally,
a zonal boundary approximating the loca-
tion of the Appalachian barrier separates
the 25 cent zone of western Virginia from
the 1254 cent status of the castern portion
of the State.

With the possible exception of the last
mentioned state, the record impels us to
conclude that the barriers which dictated
the location of the zonal boundaries were
those due to the location of plants of one
or more of petitioners and to possibly other
considerations known only to the trade.
The inference that this divicion probably

would have the deleterious effect on com- .

petition which § 2(a) proscribes is certainly
a recasonable one which the Commission as

168,211

the trier of the facts was entitled to draw
from the evidence before it. -

With respect 1o dry white lead sales, the
Comimission found that petitioners had dis-
critninated in price by offering their prod-
uct for sale 10 all customers within a par
zone at a price 25 cents per cwt, below
that oflercd to dealers outside the zone. It
found alsn that the 23 cent carload-1..C.]..
differential constituted an illegal discrimi-
nation-against small purchasers, where de-
livery was made by local carriers, but found
that this differential was a justified cost

factor on shipmenis made by rail.  Peti-

tioners challenge cach of the adverse findings.

We fail tn find in the record any evidence
supporting the finding of competitive injury
resulting from the zone differential.  Peti-
tioners employ two zones in marketing this
product, a par zone mcluding all states east
of the eastern burders of Montana, Wyom-
ing, Colorado and New Mexico. “The states
west of this line are in the 25 cent per cwt.
premivm zane. While there is substantial
evidence oi a highly competitive relation-
ship between mixed paint manufacturers,
the principal conswners of dey white lead,
there is no evidence that competition does
in fact exist hetween those in the castern
par zone and those in the Rocky Mountain-
Pacitic Coast prevuiun zone, To this extent
the Commission's urder is without basis in
fact.

[Quantity Differentiul]

But there is no merit to petitioners’ con-
tentions relative to the quantity differential.
The evidence tends to indicate, and the
Commission found, that a large proportion
of mixed paint manufacturing i< centralized
in and around Chicago, Saint l.ouis and
other metropolitan  distriets; that one or
niore of pelitioners operate white lead plaunts
in cach oi these areas; that shipments to
such manufacturers ure generally by local
cartage, and, finally, that the 25 cent per
cwt, premium for L.C.L. shipments bears no
rcasonable relationship to added costs in-
curred in such shipments. The reasonable
probability of injury to competition is cer-
tainly a justifiable inference which the Com-
mission was cutitled to draw from this
showing.

[Discrimination Between Large and
Small Buyers)

With respect to lead oxides, the Commis-
sion found that petitioners, except Interna-
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tional, - discriminated in price in favor of
certain customers as follows: by selfing car+
load lots to all customers in a par zone at
2 vniform delivercd price 25, 50 or 75 cents
per cwt. helow that accarded to purchasers
in each of three premium zones; by a uni-
form .base price of $1.50 for litharge and
$2.50 for red lead over AS&R's New York
guotation for pig lead and adding the appli-
cable zone differential thereto; and by
charging different prices for oxides.in care
load and I.. C. L. purchases, by adding to
the carload price 40 cents per cwt for
L. C. L. purchases of more than 3 tons and
90 cents per cwt. on those of less than §
tons. The Commission found further that
the oxides are used principally by the stor-
age battery industry, which is composed of
some 200 manufacturers ranging in size
from relatively small operators to industrial
giants; that this is a highly compctitive in-
dustry in which the little manufacturer com-
petes not only against Exide, Willard and
other large producers, but also against Sears
Rochuck aund other large mail order and
chain store retailers; that each of the price
differentials alluded to added as much as 12
cents to the cost of production of a battery,
and that an increase in cost of 5 to 10 cents
per hattery might, and did, during a sub-
stautial period of time involved herein, rep-
resent the difference between a profitable
operation and a lasing one on tome ivpes of
batteries. The most favorable light which
the record affords to petitioners is that the
evidence as to the fact of competition and
the effect of these differentials thereon is
conflicting. Conscquently, as that counflict
has been resolved adversely to petitioners
by the triers of fact, we may not substitute
our judgment on this phase of the case.

We ohiserve hriefly the argument, which
appliecs to all pigments involved, that the
price differentials were such an insignificant
factor that no threat of adverse effect on
competition can be spelled out. For ex-
ample, the added unit costs of up to 8 cents
per gallon of mixed paint and of up to ap-
proximatecly 12 cents per storage batiery are
singled out. We believe, however, that this
raises a question peculiarly within the com-
petence of the Commission, and that its deter-
nrination thercon, as an expert administrative
body, should be accorded full respect. The
Commission was conceived and created by
Congress as an agency especially informed
and equipped to act to sustain the vigor of

‘Frade Regulztion Repocte
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the economic pulse. Perhaps in no other
field is the economic pulse,-as envisaged in
$2(a), so critically reflected as it is in. the
close relationship between added unit cost
fiifferences brought about by discriminatory
pricing of raw components entering into the
unit and the effect of such cost on competi-
tion within an affected industry. . The courts
are cxtremely reluctant to set aside the
Commission’s finding that a discriminatory
price, thougl small, adversely affects the
health of competition. Sce FTC v. Cement
Institute [1948-1949 Trape Cases 62,2371,
333 U. S. 683, 726. It is noteworthy also,
with respect to the §2(a) determinations,
that, Commissioner Mason, who filed a vig-
orous dissent agaiust othier portions of the
Commiission’s order, concurred fully in the
pacts pertaining to price discrimination.

IV, Incieiest Moxorory
fAcquisition of Stock and Assels)

The complaint charged, and the Commis-
sion found, that Nutional had. beginning in
1801, engaged in acts tending toward sub-
stantial contrul of and a monopoly in the
pigment industry in violation of Secction §
nf the Trade Commission Act. Accordingly,
it ardered the company to cease and desist
from acquiring or attempting to acquire any
awnership of the capital stock, or properties
of any of its competitors in the lead pig-
ments ficld,

In this respect, National asserts that the
Commission has no power under Section §
to enjoin acquisitions of stock or assets
which do not constitute a violation of Sec-
tion 7 of the Clayton Act, 15U. S, C. § 18.
Irrespective of the Commission’s power un-
der §5. we think the order so wanting in
evidentiary support and so arbitrary that
it cannot stand in any event. Thereforc, we
do not cansider the § 5 question.

L
[Ervidence)

The Conunission found that National was
incorporated in 1891, effecting & merger of
some 16 companics engaged In pigment pro-
duction, and that between that date and the
mid 1930's it acquired the properties of niore
than 30 other producers. From 1931 to
about 1935, National made several attempts
to acquire the facilities of Eagle-Picher, its
largest competitor. Thus, beginning in 1931,
National purchased substantial holdings of
Eagle-Piclier stock, though it never at-
tained a pasition even remotely approaching

1£8,21)
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" majority control. The larger part of this
stock was sold in 1937, Approximately
3,500 shares were retained;, but these were
sold in 1944, Incidentally, whether this rep-
resonted mercly as imdestment, as National
Insists, the record’ dissoses that it grossed
mbre than $800,000 in profits on the Picher
stock transactions.

In addition to these findings relating to
petitioner’s history, the Commission relied
on evidence relative to certain contracts, to
which National was party, to support its
ultimate conclusion of incipient monopoly.
Threc of these were executed on February
26, 1906. By the first, between National and
AS&R, the former agreed to buy from the
Tatter all its requirements of corroding lead,
except an amount not to exceed 30,000 tons
annually produced by Saint Lonis Smeclting
Company, a wholly owned subsidiary of
National, and 85% of its requirements of
other types of pig lead, hut not to exceed
83% of AS&R's production, Prices to be
paid by National were pepged to AS&R's
daily price quotations. It was agreed, fur-
ther, that the excess of Saiut l.ouis’ produc-
tion over 30000 tons per annum would be
sold to AS&R at a price substantially below
the latter’s daily quotation. The contract
cxpired in 1921 and was not renewed. Un-
der the sccond contract, National acquired
all ¢f the capital stock and securities of the
United Lead Company, 2 holding company
for all the securities of 13 producers of lead
pigutents. United was controlled at that
tunc by a syudicate composed laryely of
AS&R's officers and. directors, and AS&R
hurl a sub.tantial interest in United by vir-
tue of stock ownership, By the third agree-
ment, hetween AS&R and Hoyt Metal Com-
pany, & constituent company of National,
Hoyt agreed to buy and AS&R to sell the
latter's entire production of antimonal lead.
The Commission referred to a fourth docu-
ment, which, perhaps, should be mentioned
m passing, In 1924 and in 1938, National
axreed to supply du Pont's white lead-in-oil
requirements on a processing fee hasis. Un-
der the teeros of this contract du Pont furnished
all raw matenals and National manufactured
therefrom and shipped the finished product
at the fornier's direction on the payment of
an agreed processmg fee.

(Order Set Aside]

‘The uitimate Smdmg of antipient monopoly
is basad on these findings as 10 transactions
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in the growth of petitioner to a dominent posi-
tion in its field. We find the assertion that
occurrences concluded more than twenty
years before the order was entered can
justify a perpetual injunction against any
future acquisition of stock or physical asscts
of National’s competitors a startling one.
The Comniission stated that it had not con-
sidered the question of possible antitrust
violations in petitioner's growth from 1891
to the middle 1930's. Nevertheless, it relied
on findings which can have 1o purpose save
possibly to prove that a monopoly alrcady
exists to support its order which is geared
solely to prevention of monopolistic prac-
tices at somc undisclosed future date. Thus,
the order is not supported by the findings
and must fall under the principles announced
in “the Umiversal Camera case. Universal
Camera Corp. v. NLRI3, 340 U. S. 474.

We are not here concerned with judicial
pronouncements that the Commission has
authority to determine the scope necessary
in a ccase aml desist order to prevent viola-
tious of the Act. See . 9., May Stores Co. 2.
NIRB, 326 U. 8. 376, 390-392. That prin-
ciple assumes a present violation of the Act,
in which case the Commissinn is given wide
latitude in framing its order to compel com-
pliance with the Act.

But such is not the case hefore us. The
Commission has concluded from its findings
of past activitics, which may bave had mo-
nopolistic overtones long ago, that petitioner
presently harbors a desire to swallow up all
competition and that, at some undisclosed
time ia the future, it intends to do so. Pre-
sumably the evilence of this iatent is top
delicate to stand the light of day, siuce it
cannot be found in the record Drafted on
this basis, the order before us sceks to
spank the child, not for naughty acts done
or threatened, but on the general principle
that he, may somewhere, somehow, in the
future ¢ngage in mischief, This presumes
the existence of a power even broader than
that residing in a court of equity. The lan-

nage of the Court of Appeals for the Fourth
E‘:rcqit in the New Standard case is pertinent:

H“Whep an order of the Commission is
. before us for review, the statute provides
.. that to the extent that we do not modify

it, we shall use our injunctive power to

euforce it, 1S U. S. C. A. §45(c); and it
. is elementary that a court of equity will
. not enjoin one from doing what he i¢ not
;attempting ‘and dods not intehd to do.
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* % While &n administrative agency is
not a gourt of equity, its orders must be
hasegd on gvidence giving themn reasonable
_support, angd such ‘support is not given
. for an order relatipg to present and future
. practices by evidence relating only to
" transactions which oécurred a decadte be-
" fore it was entered. * * % Ko one would
contend that a cease and desist order
should be upheld, if all the evideace sup-
porting #t related to business practices
which occurred ten years before the filing
of the proceeding. * * ** New Standard
- Pab. Co. v, FTC [1952 Tuape Casks
167,222], 194 F. 21 18], 183.

V. VawpIiry axy Score oF Oroer
The ramaining questions relate to the val-
wdity of thc order as against Internatinnal
and 1o s scope as applied to petitioners
generally. These questions are hercinafter
considered in the order in which they are
stated.

A, VaLmpity as 10 INTERNATIONAL

[Disconiinuance of Business Actwvities
i Field)

International asserts that the record shows
conclusively that. it ceased production of
lead pigmeats in 1946; that, therefore, any
1ssuc as to its alleged violations has become
moot and that the Comunission abuscd its
discretion i entering a cease and desist
order against it

The facts pertaining to this questiun are
not in dispute, The original complaint was
filed in 1944, and the amended complaint in
April 1946, On both dates, and for about
10 years prior to 1946, International was
engaged in the production and sale of white
lead, both dey and in-oi!, at East Chicago,
Indiana. In July 1946 it ceased production
and, during the following month, the sale
and distribation of the product was discon-
tinued, and the trade given nntice nf the
cessation. At nn time since then, has peti-
tioner engaged in any phase of pigment
production or marketing. In October 1946
it sold its plant and facilities to Eagle-
Picher.

On completion of the evidence offered in
support of the gomplaint, this petitioner
moved to dismiss the complaint against it
an the ground that it hud permanently aban-
doned s pigment activities. Petitioner re-
lied on .the facts related above and the
snpporting afidavit of ite vice-president
stating that petitioner had eold its plant and

Teads Rygulatisn Regorts

Cited 1955 Tyade Cases
Nell. Lead Co.v. FTC

70,993

facilities ; that, with one or two excepions, all
qualified piginents technidans and sales person
nel had left its employ, and that the company
had no Intention “ever to re-enter” the ficld.

The Commission denied the motion in
March 1947, on the ground that “it is not
unlikely that respondent may in the future
see fit to re-¢nter” the field. However, upon
the cvidence submitted, the trial examiner
later found that “There is no reason to be-
hieve that International will ever reenter the
busines» of the manufacture and sale of lead
pigiments.” Despite this finding, the Com-
mission’s order, issued in 1933, runs against
Internatinnal as well as the other petitianers
and Glidden.

In Marlene’s, Inc. v, FIC (1934 Trape
Casrs §67882], 216 F. 2d 336, we had occa-
sion to cousider a similar situation. \Vhat
we there said in reviewing decisions relative
to the discretion Iadged in the Commission

" to enter orders against discontinued prac-

tices is pertinent here; it need not he re-
peated. Id. at 539, and cases there cited.
While the Commission is vested with a
broad discretion to determine whether an
order is needed to prevent the reswmption
of unlawful acts which have been discon-
tinued, this “discretion must be confined
* * % within the bounds of reasonablencss.”
Id. a1 530,

This rule of reasonablencss requires somne-
thing more than a2 mcere guess or suspicion
contrary to the evidence and to the finding
of the trial pxaminer that a resumption of
discontinued practices may not reasonably
be anticipated. As we have stated in our
discussion of the monopoly question, the
Commission is not empowered to “enjoin
one from doing what he is not attempting
and does not intend to do.” New Standard
Pub. Co, v. FTC, supra at 183; FTC v, Civil
Service Traiming Burees, 79 F. 21 113 (CA-0).

The distinction on the facts between this
causc and such cases as Marlenc’s, Inc, v.
FTC, supra, and Galter v. FTC {1950-1951
Trape Casts 62,770), 186 F. 2d 810, cert.
denied 342 U. S. 818 (CA-?7), is readily ap-
parent. In ecach of those cases it appcars
that the petitioning party was still engaged
in the same business in which the unlawful
practices had been employed, and there was
evidence from which the Commission might
properly infer a public need fuor an order
despite the fact that the specthc unlawful
practices had in fact heen discontinued.

§ 68,211
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Such t situation presents quite a comerast

30 thy owdisputed. fact here that petitioner
;s nolonger engaged in the industry in which
the unlawf{ul practice occurred and has €
u:md WCH ef ‘production. properties,

[Orl/.'r Held Arbitsary]

" And it is imniaterial that petitioner may
stilt be¢ engaged in the smelting and refin-
ing of pig lead. No charges were before the
Comimnission relating to that commodity, and
there is ‘nothing in the record to stipport
any reasonable anticipation that petitionrr
will ever employ that commodity in pig-
mht production. The cease and desist or-
der entered in the face of this showing is
arbitrary and must be set aside, -

R “kow m’Chﬂn

[R.'ﬂrwho” on ludwsdual Actienty)

There remains the question of whether
the order is too broad, in that it purports
to prohibit certain individual activity, 1. e,
whether the Commission excecded its au-
thority, in this rcspect. In pertinent part
the order prohibits any conspnmtonal agree-
ment or other concerted action to do those
things which, according to the Commission’s
findings, amount to statutory violations. It
expressly excludes from its edict agreements
between any petitiouer and its subsidiaries
or afiiates wirch relate solely to the busi-
ness of such petitioner and do not have the
purpose or effect of unlawfully vestricting
compctition,  Petitioners do not challenge
the propricty of the fortn of these provi-
sions, but make an attack ‘on the next para-
graph, which restricty individual activity as
follows: ) v

“It Js Further Order:d that eacli of the
respondents, its officers, agents, represen-
tatives, and employees, in Or in connec-
tion with the offering for sale, ¢ale or
d:~t;d)utlon of lead pxgmcnts in com-
merce, as: ‘commerce’ is defined iu the

. Federal Trade Commissipn Act, do fonh—
with cease and desist frqm quotin
selling lead pigments at prices ca!culg;t
or determined 1 wholé or in part pur:u-
ant. to or in accordance with a 26ne
delivered price svstem for the purpose
ror with the cffect of systematically maich-
. g the delivered price quotations or the
delivered prices of othes sellers of lead
pigments and thereby preventing purchas-
ers from fAnding any advantage in price
in dealing with one or more ‘sellers as
against another” -

9437388

This portion-of the order is assailed on
the grounds first, thit it id improper, since
the complaint did not-charge, and the Com-
mlssion did not fingd, that individual use of
the zoné delivered pncc mcfhod was an
unfair method of campetition and, second,
that the Commission is apthorized under
Sec. 3 to 'prohibit unlawful .acts only and,
conversely, is without. power to prohibit
tehavior which has not been found to be
wnlawful.

The Commission insists that the para-
graph represents an allowable judgment
in its choice of a remedy, as is best shown
by the language of its opinion, that “Such
a probibition is necessary, not because it is
wnlawfui in all circumstances for an in-
dividuad scller, acting independently, to sell
its product on a delivered prices basis n
specihed territories, but to make the order
fully effective against the trade restraining
conspiracy in which each of the respondents
participated.” .

[FTC Authority)

Reported judicial autharities aud the ele-
mentary principles of statitory eémstruction
compet the conclurion that this paragraph is
bevond the power of the Commission and
nust, therefore, bo set aside. The grant of
power in Sec. 'S of the Act ¥s expressly
restrictive. Under subsection (a) the Com-
wmission is empowered to prevent any person
“from using unfatr methods of <ompetition
* % % aud unfaic or degeptive acts or prac-
tices in commerce.” Subsection (b) provides
that, aiter a hearing-and on a finding “that
the method of competition or the act or
practice i3 prohibited” by the Act, the Com-
mission may issue aw order ‘requiring the
person adjudged guilty of such conduct to
“cease and desist from using such method
of competition or such act or practice.”” 13

U. S C. §45(a), (b).

" - [Prior Decisions)

The Commission mav exercise only such
powers as are granted to it by statute,
Arrote-tlart & Hegeman Co. v. FTC, 291
U. §.-387, 598; and its remedy against prae-
ticks must comport precisely with the legt
istative grant of power. The s=ectn is
specific; the -permicaible nrdes is restrieted
to a prohibittem of “unfair methods of com-
petition® found 1o exist. Tn the Arronr-Hart
tse, supro, the Court said, at page 598:

1955, Commérce Clerrihy Hoase, Iac.
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“The Commission is an administrative
- body possessing only such powers as are
granted by statute. It may make omly
such orders as the Act authorizes; may
arder a practice to be discontinued and
shares held in violation of the Act to be
disposed of; but, that accomplished, has
not the additional powers of a court of
equity to grant other and further relicf
by ordering property of a diffcrent sort to
be conveyed or distributed, on the theory
that this is necessary to -render effective
the preseribed statutory remedy.”

To the same effect see FTC v. Lastman
Kodak Co., 274 1. S, 619, 623-624; FTC ».
Sinclair Refining Co., 201 U. S. 463, 475, 476.
While it is true that violations of the Clay-
ton Act were charged in each of these cases,
the same principle controls the scope nf the
permissible remedv under Sec. 5 of the
Trade Conunission Act. Compare the grant
of power under the Clavton Act, 13 U. S, C.
§ 21 with that under Sec. § of the Trade
Commission Act, 15 U. S, C. §45(a), (b).

To support its reasoning that it may pro-
hibit fawful actions where such a course is
deemed neccssary effectively to restrain an
unlawful practice, the Commission relies on
certain language in the opinion in Jacod
Siegel Co. v. FTC [1946-1947 Travr CASES
% 57.431}, 327 U, S. 608, 611-613, as follows:

“The Commissiun has wide discretion in
its choice of a remedy deecmed adequate
to cope with the unlawful practices in
this arca of trade and commerce. Here,
as in the case of orders of other adminis-
trative agencics under comparable statutes
iudicial review is limited. 1t extends no
fitrther than to ascertain whether the
Cnmmxsmnn madc an allowable judgment
in its choice of the remedy. ®* * * The
Commission is the expert body to deter-
mine what remedy is necessary to climi-
nate the uniair or deceptive trade prac-
tices which have been disclosed. » » *
[A}nd the courts will not interfere except
where the remedy selected has no reasan-
able relation to the unlawful practices
found to exist.”

“The quoted language must be read in
context, in the light of the facts there in-
volved. The Commission had determined
that Siegel's trade name “Alpacuna” as ap-
plied to- costs was misleading and had
prohibited further use of the term. The
Court of Appeals affirmed. Jacob Sicyel
Co,v. FTC [1944-1945 Trape Casrs { 57,313],
159 F. 24 751 (CA-3). On certiorari, the
finding that use of the trade name was mais-

Tride RegulationReporsa - <.

Cited 1355 Tiado Cases
Natt Lead Go. 1. KIC

470, 473.

leading and thus illegal was not attacked;
the only question before the Supreme Court
was whether the Commmission properly or-
dered excision thereof. The Court reversed

and remanded, on its determination that the -

Commission had not considered whether,
by employving some qualifving language in
connection therewith, usc of the trade name
might be preserved. The quoted language
appears in the general discussion of the pro-
priety of the excision order, and, when read
in that context, dnes not, we belicve, sane-
tion a prohibition against lawful acts.

We have found na decision sanctioning
an order such as this, True, the Commis-
sion is not restricted in its choice of a
remedy “to prohibiting the illegal practice
in the precise form in which it is found to
have existed in the past” FT(C 1. Ruberoid
Co. [19532 Trane Cases 167,279]), 343 U. S.
It may frame its order broadly
to reach all phases of existing unlawful
conduct. Thus, in Ruberoid, the Commis-
sion proliibited the use of all price differen-
tials on its findings that differentials
employed by that Company of 56 and greater
were discriminatory in violation of §2 of
the Clayton Act., as amended, The Court
held that the Commission was not required
to restrict its order to the specific differen-
tial previously uced, namely 5% and greater,
in the absence of a showing by Ruberoid
that differentials of less than $% might be
lawfully employed,

‘T'he same principle was applied in Her-
shey Chocolate Corp. v. FTC, 121 F. 2d 963
(CA-3). On a complaint charging unfair
niethods of competition in the sale of one
camdy item, the Commission had found that
similar unlawiul practices were being em-
ployed in the sale of several other confece
tionery itcms as well. The court sustained
ar vrder which prohibited all such unlawful
practices which the Commission had found
to exist, on the thegry that the entire unlaw-
ful conduct was related to the specific un-
lawiul practice of which complaint was inade.

Other cases cited by the Commission fail
to support its contention. In Dorfman v.
FTC [1044-1945 Trapr Cases §57,291], 144
F. 2d 737 (CA-8), no question was raised
but that the practice prohibited by the chal-
lenged portion of the order was nnlawful,
The determination in Califormia Lumber-
men's Council 7. FTC, 115 F. 24 178, 183, cerl.
denied 312 U, S. 709 (CA-9), was that the
practices which the Council insisted were

168,211
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lawful ‘were, in fact, an unlawiul restraint
of campetition, under the holding in Last-
crn Stales Lwmnber Ass'n v, United States, 234
LS. 000, 612, And, hnplly, ¥TC v. UWdllace,
75 F. 2d 733 (CA-8), must bz read in the
light of the unique situation there invoived.
That was a procecding brought to enfince
an order. The objpctionable conduct exist-
ing prior to jbe proceeding i which tie
order was cutered had been accomplished
through the offices of an association, com-
posed of all individual respondents, but, as
the Commission found, wholly controlled
by Wallace. After a ceuse aud dosist order
was entered, the assnciation was dissolved,
but Wallace continued the same practices
unabated in behalf of himself and the other
cx-mcmbers of the association. The Com-
mission filed a petition against Wallace only,
for enforcenient of its order. His answer
did nnt deny the averments made; he de
murred on the ground, inter olia, that the
order restrained concected conduct and,
therciore, cnforcement could not be decreed
against him alone, o restrain his individuai
conduct, He did not deny that his own con-
duct was illegal, but argued merely that it
did not come within the purview of the
order. The court entered a somewhat unique
decree, first modifying the Commission's
order to prohibit individual as well as con-
certed use of the admittedly unfair practice,
and then enforcing the arder as thus modi-
fied. agaiust Wallace alone,

In each of the cases upon which the Com-
mission relies, the courts have sustauied
restraints only against eonduct found to be
unlawful, resolving all doubts in favor of
the Commission's order in those gray arcas
wherein the legality or illegality of a par-
ticular course of conduct depends on the
circumstances surrounding its use. Cf FTC
v. Ruberoid Co. [1952 Traor Casres §67.279],
3 U. S. 470, 473. The individual practices
against which this order runs are not shrouded
in fog. On the contrary, the Commission
cxpressly pointed nut that it had not con-
sidered the iadividual use of the zone sys-
tem, but concluded that the portion of the
order with reference thereto was necessary
in order to prevent evasion, This position
presents a striking contrast to the langunage
of the Supreme Court in FTC v. Cemend
Institute [1948-1049 Trape Cases 962,237},
133 U, S. 683, 727-724, wherein the Court, in
aflirming an order prohibiting conspirarorial
use of 2 businz point system, carefully pointed

133501
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out that it did not aflect individual use of
such svstem. Althongh no question of in-
dividual réstraint was presented, the Court’s
meticulousness, in emphasizing the limita-
tions of the order before it, is important as
indicative of the estcem which it attactied to
preservation of the individual’s right to
adopt and employ his own business prac-
vces, notwithstanding the {act that con-
certod action hetweern competitors to employ
the same practices may violate the Act.

e part of the order with which we are
now coucerncd does not differ in any siy-
nificant respect from the one we struck
down in Salt Produces’s Ass'w v, FTC [1940-
1943 Txape Cases §56,2611, 134 F. 2d 354.
There, as here, we sustained the Commis-
sion’s hndings that the petitioners, acting
in concert, had employed a uniform 2one
delivered pricing basis in the sale ni salt.
There, as here we sustained the determina-
tion that such concerted activity was viola-
tive of the Act and the order prohibiting its
prospective use, LThere, as here, the com-
plaint contained no allegations with respect
to the individual use of the zune system.
Petitioners were ordered to cease and desist
from employing “any common couse of ac-
tion * * * ectablishing or maintaining de-
livered puice zones, or making quotations
and sules of salt upon a delivered price
basis under a zone svstern whereby the cost
of salt * 7 * {2 made identieal at all destina-
tions within such zone” We sct the order
aside saving, 134 K, 2d at page 338:

“The complaint discloses the Commis-
sion’s aim to eradicate aud prohibit all
concert of action by these petitioners, look-
ing to the establishment and fixation of
prices, There .was no indication in the
complaint that they were assailing the
zone system feor seoas an unfair method
of competition by one nanufacturer in
relation to two purchisers of his salt, in
the same zone, where the freight custs are
averaged, and one bears a greater burden
than the actual freight cost incurred.

“Ii the zone system per $e is to be con-
demncd. there ought to be a hearing hy
the Commuission and 4 finding on the pre-
cise issue oi the unfairness of such a3 com-
mercial practice.”

Althouch the Salt Producers order is not
identical with that beinre us, we think the¢
two cannnt he distinguished in principle. The
Commission as-erts that the present ordér
docs nnt restrain all individoal use of the
rone syt but only that wlhich has the

© 1955, Commerce Clezrirg House, Iac.
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effoct of *systemastieally tantching. the erices”

of a competitor at a particular designation.

The fact remains, however, that there Lave.

heen no complaint, no hearing and no find-
ings relative 1o the effect of such paralle}

individual actions. Salt Produicess Ass'n v..

FTC, wpra. Ck. E¥C-v. Gratz, 253 U, S.
421,424, o e,

I Anticipatory Order Not Sanchoned)

Clearly, the Commission was concerned
here with enfoscement of its orider prohibit-
ing concerted action. In justifying the para-
graph in qucstion, it pointed up “the likeli-
hood” that petitioners might continue to
use the same zone sysiems and plesl-that
they have abandoned the uplawful agree-
ment and that suchuse is merely individoal
parallel conduct. Tt seems to us that this s
an unwarranted anticipation of a situation
which may never arfse and an attemipt to
decide, by an anticipatory order, questions
which will he a_subject for this court to
consider should sotne future cnforcement
proceeding become necessary. We refuse
to sustain such 3 sweeping inroad on in-
dividual liherty ol competitive action, with-
out a prior determination by the Commission,
after an appropriate hearing, that such ac-

e
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avity i8-8 violation of the Act, Lawlu acts

do not become automatically unlawful be-
cauge gf an edministcative guess that a dec-
laration’ of their illegulity may facilitate
enforcement of a valid order,

Af individuad wsc of the zone system by
petiioners i3" 10 be restrained, that reswdt
nmst- be achieved by a proper order M a
praceeding’ conducted in conforinity with
thie statute, in which the invalidity of such
conduct is determined. The Comirnission's
power to act is cowditioned ouw such a de-
termination, S/t Producer’s A4ss'm v. F1C
supra; Cf. Arror-Hart & Heoeman Co. v.
FTC, 271 3. 5. 887; FTC 7. Eastman Kodak
Co., 274 U. 5. 619, 623-624; FTC v. Western
Meat Co., 272 U S 354; FTC v. Sinclair
Refining Co, 263 U. S. 483, 475-476.

[Order, s Modified, A jirmed|

The order, as modified by this opinion,
will he athrmed, The Commission shall,
within 20 days, submit u proposed decree
modifying its present order in accord with
the views expressed herein and submit the
satwe o petitioners and to this court. Within
1 days thereafter, pct?ti(lners shall consent
ur file abjections thereto. The final \lecrce
will then be entered.

${163212] The New American Library of World Literature, Inc.; and Kurt Enoch
and Victar Weybright, individually and as officers of the New American Library of World

Literature, In¢. v. Federal Trade Commission.

In the United, States Court of Appeals for the Seccond Circuit. No. 79—OQctoher

Term, 1955. Docket No, 23553. Argucd November 16, 1955. Decided November 25,

1955,

Upon a petition to review the modified decision aud order of the Federal Trade Com-

mission entered January 13, 1955..

: Federa] Trade Commission Act
Unfair Practices —Misrepresentation —Books— Abridgements— Modified Order Af-

firmed.—The Federal Trade Commission, pursuant to an opinion of the Court of Appcals
modified & cease and desist order requiring the publishers of pocket size reprints of books
to give the pubiic notice that the pubiisher's “packet” books are abridged. The modifiec
order prohibits the offering for sale or selling of any abridged copy of a book unless one
of the following words, namely, “abridged,” “abridgement,” “condensed,” or “condeisa-
tion,” or any other word or phrase stating with equal clarity that said book is abridged,
" appears in clear conspicuons tvpe upon the iront cover and upon the title page of the book
either in immediate connection with the title or in anather position adapted readily to
attract the atteution of a prospective purchaser. Previcusly, the order required that the
above words be used in imruediate connection with the title.

See Unfair Practices, Vol. 2, € 5031.073.
For the petitioners: Sidney A. Diamond.
For the respondent: James A. Corkey.
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