- treatmen

.. streated cancer of the colon or rectum.
Asbestosts

- tent exposures. While variations in the

&uum» ,
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or occupational asbestos In
some groups of asbestos workers, it may
account for one death in ten.

Once established, the other asbhestos
associated cancers differ little from those

occurring in the general population, al- and their
. though there may be variations in the over, all of the 200 individuals examined
-. - Jocation of the primary site. Appropriate -rayed by the company medical de-
t and prognosis follow for the had been employed for at least

tosis mesociated with longer expo-
asbestos cancer— sure to asbestos, a factor of some im-

thelioma, peritoneal mesotheuoma, can-
cer of the stomach, colon, rectum-—usu- of time has elapsed from first exposure.

* ally do not become clinically evidentuntfl = The Committee of the British Occupa~
* - more than 20 nan have passed from tional Hygiene Soclety, {n evaluating the

exposure, peak

noted until “the 30-years-from-onset mitted level still further, to 2 fibera/ml
point, or later. This is true both with ul%twmm%gmnmw
regular, long-term asbestos work, and co! in such
following shart-term, brief or intermit-

time of occurrence may depend upon in-
tensity and duration of exposure, with
heavier exposure often being assoclated years/ml, that is, to 2 fibers/ml for 50
with shorter latency periods, variations years, 4 fibers/ml for 25 years, or 10

among individual cases make it impos-
sible to predict the htencyparlod!or risk of devel
the risk of any particular worker bestosis.

Mhnmmmu the health effects of asbestos exposure on
%W American workers had been made, com-
among workers regularly to as- paratively few dust counts had been

bestos dust in occupational eircum- recorded during the years in which the
stances in the United States, where the exposure of these workers had occurred.
ty for such oreover,

principal opportuni exposure
occurred in the manufacture of asbestos “{taken had an

muummmmmmoﬁxgﬁ_m_wnmm
ese reasons, NIOSH, in its

Coulter, 1963; Selikoff, Churg and Ham
mond, 1964; Selikoff, 1963; Enterline and évaluation of considerations relating to s
‘Kendrick, 1967; Selikoff, Hommond and standard for occupational exposure to
Churg, 19868). The hazard of lung scar- asbestos (NIOSH, Criteria Document,
ring resulting from the, inhalation of 1971) stated that the recommendation of
asbestos (__mm_l_mm.m the British Occupational Hygiene Boci-

4 ng o ]e:n[mmeﬂmgufl : etym“giventmtwe!zhtlnmedevel-

] PO opment of this standard.”

" The asbestos standard set by OSHA
in 1972 was thus based on a number of

Data suggest that the incidence of well-characterized observations. Lung
asbestosis would be diminished scarring (“asbestosis”) had been de-
by reduction of occupa scribed as an important complication of

tional exposure to
identified levels, in factories and during . occupational exposure to asbestos during
end product use. The British Occupa- the original descriptions of the problem

Wmmmlm in Great Britain. It had been found
: m on Asbestos, British Oc- equally important in U.8. studies in the

" cupational Hygiene Boclety, 1688) that 1930's, and more recent investigations in

1t had been given data by a single large the 1960's had demonstrated that it had
which indicated that ocontinued as a serious problem. However,

agbestos textile mil

there was comparatively little clini from the British Occupational Hygiene
and/or Society's evaluation of factory data re-
bes at this factory in a survey com- lating the incidence of disease it ap-

FEDERAL REGISTER,

me

peared tha, the recognized, ocontinuing
tmportant health hazard of asbestosis
oould be controlled on the basis of cur-
yont obser._ons,

It was known at the time that asbes-
tosis was not the only disease that could

such risks were present during the use

of asbestos in the United States, in fac-
tory production of asbestos products, and
in their subsequent use (Mancuso and
Coulter, 1863; Selikoff, Churg and Ham-

B intcnsity and ex-
$tefit O EXPOATFe to asbestos In reiation
o the sUDIEIURNY Tisk of asbestos-a8s0-
ciited capcer. The British Occupaional

Soclety's Committee had recog-
nized this problem in Great Britaln as
well, but developed its standard based on
information related to the risk of devel-
oping asbestosis, noting 1n its report

DG8) mtuwu"not ssible bis

thnt redncuon of exposure levels de-
signed to prevent asbestosis would also
serve to control the bazard of asbestosis-
associated cancer. In this, it placed con-
siderable reliance on an additional facet
of the British experience. Concurrently,
& published report from the same fac-
tory by its medical director and recog-
nized shﬁsﬂcﬂn}s‘%%_mn
Hill, 1968) ica! t no
Can CANCer _m ty

ound among workers first em-

the improved conditions mandated
by the 1931 Pactory Regulations came
into effect.

Bince the promulgation of the US.
permanent asbestos standard, considera-
ble new information has been forthcom-
ing on the toxic effects of asbestos. This
has been in two areas: in the widen-

‘Ing spectrum of cancers associated with

asbestos exposure. and in various mani-
festations of asbestos disease in indi-
viduals exposed to relatively low con-
centrations of dust. This exten-
sion of the initial data within recent
years now requires refocusing of OSHAs
concerns from a primary function of pre-
vention of asbestosis with the expecta-
tion of concomitant reduction in the in-
cidence of asbestos-associated cancer. to
8 new orientation, that of primary con-
cern with the prevention of asbestos-
cancer. There is an additional logic In
this reorientation. Reduction of as-
bestos exposure to levels sufficient to pre-
vent asbestosis is known, at Jeast in some
instances, to be insufficient to prevent
asbestos-cancer. On the other hand. a
reduction of asbestos exposure to an ex-
tent sufficient to prevent asbestos-nsso-
clated cancer will also prevent asbestosis.
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British asbestos standard and the man-
dated 2 fiber m] U.S. standard provides
effective protection even against asbesto-
als. The data from Great Britain ob-
tained In 1968 indicated that little clini-
cal disease, including x-ray evidence of

1933, when important im-
provements in work practices had been
achieved. In 1972, resulta of evaluation of
fiew x-rays that bad been taken in 1970,
of the work force then employed in the
same factory, were reported as showing
that many now had ahnormal

findings
as re-
mmdmmsﬂwp'ﬁ%ﬁnm-

glene Soclety,

and_evaluation of other
x-rays of workers in the same factory
four years Iater. Co
~XAdditionally,

tacts of former -
ers ave reported to have x-
M es_charac as
sure erson, Selikoff, Lilis
Daum, 1978). - . - . . and
(2) Cancer. 3 -
tant

of
asbestos was presented at the
erence on the

Asbestos, sponsored by the Interpational
() T of the
1%

this con-

, and subsequently, data on large
srb?up(sofubesmworkmbeamentﬂ-
able (Selkoff, Hammond and Seidman,
1973; Enterline, 1972). As expected, the

mesothell persisted among factory
employees and tnsulators. Moreover,

“sShese later studies the excess
- --gastrointestinal cancer
P earlier, extended the spec-

ssbestos related cancers.

. -{a) Lung cancer. The most important
“ganoer afiiicting asbestos workers s can-
- cer of the lung, although mesothelioma

has attracted conaiderable attention be-
cause of the high frequency among as-
bestos workers and infrequent occurrence
in the population as a whole.

PROPOSED RULES
of asbestos workers;

. althmhwhenmch -
g w3 present, the incidence of hing
cancer increased markedly over what

posure. Thus, these scientists

ts calculated
that an -

firmed by larg

Selikoff, 1973) .where, again, it was found
that non-smoking asbestos workers had
few lung cancers while those who smoked
had much more lung cancer than would
have been expected had they not been
asbeatos workers. Calculations suggest
ihat
have 8

pleural mesothelioma. This cancer,
which appears to be unrelated to smok-
ing, had previously been coi to
be & very rare tumor. Numerous reports
have confirmed the finding of Wagner
and his colleagues that mesothelioma
ean be commonly associated with asbes-
tos exposure. A subsequent report by En-
and Smither, 1864, concerning
‘workers in a British asbestos factory
* demnonstrated that the same tumor could
be commonly found in the abdomen
(peritoneal mesothelioma), as well as in
the chest, - .

The exact risk of death of these in-
.variably fatal peoplasms has not been
a8 well defined as has lung cancer, al-
.though recording of cases from hospitals
" near ane large asbestos factory has indi-
cated that it must be very common in-
.deed (Borow, Conston, Livornese and
Bchalet, 1973). Information available

- from the experience of asbestos {nsula-
_tion workers suggests that approximately
‘five to seven percent of deaths may be
due to this neoplazm (Hammond, Beli-
‘koff and Churg, 1965; Belikoff, Ham-
mond and Seidman 1973). More recently.
it has been suggested that this estimate
- is too low, on the basis of the experience

©gqe5s

of workers in & 3ritish asbestos factory,
where calculations predicted that be-
tween 10 and 11 percent of deaths would
be due to mes.aielioma (Newhouse and
Berry, 1975). S

() Gastro-intestinal cancer Gastro-
tntestinal

the
‘nounced than that of Jung cancer or
‘mesothelioma. A number of studies now
" indicate that the increase is on the order

of two or three times the number of ax-
pected tumors (Selikoff, Hammond and
Seidman, 1973; Elmes, 1968).

this increased risk is relatively ted,
especially when compared with lung
cancer and mesothelioma, it is neverthe-
less of eonsidgrable importance since s

Gther tu-

among asbestos workers, arly
cancers of the larynx (Stell and McGill.
1972; Newhouse, 1673) and neoplasms of
the oropharynx (Selikoff, Hammond anc
Churg, 1970), and of the esophagus /Se-
likoff, Hammond, and Seidman, 1973°.
However, data copncerning these neo-
plasms are less extensive than for hung
cancer, mesothelloma and gastro-intes-
tinal cancer and further experiences are
awaited. In any case, they are not very
common tumors in general and any in-
crease does not weigh beavily on the
ovg:u cancer risk of asbestas workers.

ployed either in asbestos factory work or
in the use of asbestos products, as much
as 40 to 45 percent of all deaths have

been due io one ar another type of can-

cer, an approximately three-fold or four-
fold increase. . .

Of significant importance, new data
have recently been made available con-
cerning the cancer risk of workers at the
textile mill reviewed for the British
standard, including those workers first
employed after 1833 (Howard, Kinlen.
Lewinsohn, Peto and Doll, 1975). It was
found that there was excess mortality
from lung cancer among those workers
who entered scheduled areas after 1!
January 1933. There was “clear evidence
of some excess of lung cancer and res-
piratory deaths among those first ex-
posed between 1933 and 1950.” Equslly
important was the finding that “there
still appears to be an excess of deaths due
to lung cancer after 15 or more years’
exposure” even among those first ex-
posed in 1851 and subsequently. Indeed,
it is known that mesothelioma desths
have occurred amaong the specHic group

.of 200 workers whose experience prior to

‘1988 had led to the development of the
current standard, as detailed above

- (Brody,J.E..19714).

“There are further data indicating the
necessity for revaluation of the asbestos
standgyd, albeit less directly derived
from asbestos worker exposure. This in- _
formation is derived from occurrence of
asbestos cancer among individuals ex-
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mre to asbestos may, after the pas-
of dmd:d result in auotheligxaa
Qreenberg ‘Lioyd vies,
4 ebster, 1973). In such circumstances,
that the lifetime exposure was
than the 100 fiber-years/ml envis-
Faged by the current standard. The same
“.discrepancy between present projected
axposures and the risk of asbestos cancer
-exists when considering cases of meso-
" thelioma resulting from household con-
J tact to msbestos among members of
‘ familles of asbestos workers (Lilling-
. ton, 1974) or among residents living in
. the viclmtyotnsbestos plants.

BXDORLC tO me asbestos

Fust resulting
mmby s

workers at the Royal Navy dockyard in

.- Devonport, in trades which did not di-
rectly involve worker exposure to as-
bestos, but in which there had been oc-
casional

former shipyard workers (Whitwell and
Rawclifte, 1970; McEwen et al, 1870;
Stumphius, 19068; Greenberg and Lloyd
Davies, 1874). Btudles of populations of
current shipyard workers have shown
" much radiological evidence of asbestos
. abnormalities among workers in trades
. only indirectly exposed to asbestos in the
nrds (8heers and Templeton, 1069;
“Fetcher, 18TD).

Gillam et al (1975), studying the mar-

-tlllw and reviewing fhe chest x-rays of
439 underground metal miners exposed
to an asbestiform mineral, found three

. trations averaged 0.24 fibers/ml.

Purther, evidence has indicated that
- msbestos also acts a5 B hung carcinogen
at levels much below those which will
produce asbestosis. Two surveys of ship-
yard workers who had x-ray evidence of
pleural plagues, but generally not of pul-
monary fibrosis, showed a 2.8-1old excess

risk of
Edge, 1975). m.mnyofthemartanty
. experience of a large U.B. asbestos prod-

ucts magufacturing faciltly, it wes found”

that wrkheﬂr:rlg_l_g:m&mmt
miniinum of dea ,
hndthenmeﬁﬁ%ﬂhﬁﬁfm

cancers as workers in dustier

areas (Nicholson, 1975),

PROPOSED RULES
III. CxaTAIN CONSIDERATIONS CONCERNING
. . CARCINOGENICITY .
xn tho case of asbestos, we are dealing

vlmambstaneeuntpooeunnnxeo!
health risks to the working population.

. These include the threat of cancer, as

well as asbestosis. In considering the
controversial issue of carcinogenicity,
OSHA 1is relying upon not only the new
data reviewed above, but the lsading
scientific principles and opinions be-
lieved to reflect the research conclusions
of international cancer experts, which
were developed since or not known to
OSHA at .-the time that ths original
standard was promulgated. .

4. TRE LATENCY OF CARCINOGENIC
EFYECTS '

In humans, the ldtency period for
chemical carcinogens may well extend
between 30 to 40 or more years. Analo-
gous periods exist for test animals. This
means that the diesase may undergo a
long development before a tumor is ac-
tually detected. At that point, it has
reached a stage where removal of the
worker from the workplace may be of
no avall and where treatment may be
extremely difficult, if not futile. Prudent
policy would therefore seem to indicate

B. VARIARILITY IN INDIVIDUAL SUSCEPFII-
BILITY IN RELATION TO THE FONCEPT OF
A THRESHOLD -

Cancer . development may be influ-
enced by such factors as the differing
susceptibility of various body organs. In
animal studies it has been found that
individual variability in response to car-
cinogens is great depending upon factors
such as age, sex, hormonal status, diet,
and genetic factors. Thus, in the work-
ing population, tertain groups, such as
those already blologically compromised,
may be more susceptible than other

C. A “THRESHOLD" LIMIT

Because of the variability of individ-
ual response to carcinogens and other
factors, the concept of a “no effect” or
“threshold level” may have little real
significance on the basis of existing
Enowledge.. While some level, balow
which exposure t0 a carcinogen does
not cause cancer, may conoeivably exist
for any one individual, other individuals
in the 'working population may have
cancer Induced by doses so low as to
be effectively zero. This is not to say
that researchers will. never find o
threshold level for s carcinogenic sub-
ntnneo,mudoenmmthatthemuh

Iatory policy than a precise, lclent.lnc
determination.

These theoretical concepts h.ve a
bearing on the asbestos issue, particu-
larly as to the question of the existence,
or nonexistence, of a threshold level of
carcinogenic effect. A “no effect” level

theoneucauy may exist, but. it has not
been demonstrated.

In previous rulemaking proceedings,
OBSHA has considered these fssues and
determined that in the absence of evi-
dence to establish a safe level on the
basis of present knowledge, employee ex-
posure must be reduced as low as feasible.
(S8ee the preambles to the carcinogen
standards 29 CPR 1910.1003-10016 (39
FR 3758); the vinyl chloride standard
28 CFR 1910.1018 (38 FR 35892); the
coke oven emissions proposal (40 FR
32268), and the beryllium proposal.)

OSHA welcomes all views and oom-4

ments on these subjects. . _
IV. PERTINENT LXGAL AUTHORITY.

The primary purpose of the Act is to

asgure, 50 far as possible, safe and
bealthful working conditions for every
working man and woman. One means
prescribed by Congress to achieve this
goal is the authority vested in the Secre-
tary of Labor to set mandatory safety

and heslth standards pursuant to Sece . _

tion 6(b) of the Act, 20 U.8.C. 655(b).
The standards setting process permits

the participation of interested parties in :

the selection of appropriate control
measures. Occupational safety and
health standards provide notice of the
permitted exposure levels and provide

& basis for ensuring the existence of safe
and healthful workplaces. Section 8(b)

(5) of the Act, 20 UB.C. 855(b) (§), Dro-
vides that:

The Secretary, mpmmulgamm
dealing with - materials or harmful
lzenhnndsrthu subsection, shall

set the standard which most adsquately as- -

sures, to the extent fessible, on the basis of
the best avatladble evidence, that no employee
will suffer material t of health or
mnctlonll capacity even if such employes

hes regular exposure to the hazard dealt with
by such standard for the period of his work-
ing life. Development of standards under this
subsection shall be based upon research,
demonstrations, experiments and such other
information as may be appropriate. In addi-~
tion to the attainment of the highest degree
of health and safety protection for the em-
ployee, other considerations shall be -the
isteat avallable scientific data tn the fleld,
the feasibility of the standards, and expe-
rienoce galned under thia and other health
and safety laws.

Bections 2(b) (5) and (6), 20, 21, 22, °

and 24 of the Act refiect Congress recog-
nition that conclusive medical or scienti-
fic evidence, including causative factors,
epidemiological studies or dose-response
data, may not exist for many toxic ma-
terials or harmful physical agents.
Nevertheless, standards cannot be post-

poned because definitive medical or

are to be based on the best avallable evi-
dence, the legislative history makes it

clear that it 1s not intended that the -
Secretary

be paralyzed by debate sur-
rounding diverse medical opinion.”
HRDL. No. 91-1291, 91st Cong., 2d Ses-
sion, p. 18 (1970). This Congressional
Judgment has been supported by the

FEDERAL REGISTER, VOL. 40, NO. 197—THURSDAY, OCTOSER ¥,.197S

K]




N .
- »
.‘.. N .@
' ‘
D

1195

Current Report

Asbestos

OSHA PROPOSAL HAS ALTERNATIVE LIMITS,
"CONSIDERS ‘FLEXIBILITY" IN COMPLIANCE

The Occupational Safety and Health Administration April
10 lssued a proposed rule for occupational exposure to
- asbestos containing two alternative permissible exposure

" Yimits of 0 r cubic centimeter of air or 0.5 {
an eight-bour time-weighted average.

This supplemental proposal, together with the agency’s
Nov. 4 notice of emergency temporary rulemaking on asbes-
tos, constitute proposed revisions to the permanent standard
regulating occupational exposure to asbestos in general
industry, the maritime industry, and the construction indus-
try, according to OSHA (49 FR 14118). A 1975 notice of
proposed rulemaking, which had excluded the construction
Industry, was withdrawn and replaced with this proposal.

OSHA noted that the emergency standard — which was
struck down by a U.S. appeals court in March on the grounds
that the agency failed to show any pecessity for emergency

(11 OSHC 1817) — had set a 0.5 fiber limit. At that

e, available evidence indicated that this level was the

Jowest attainable. However, the agency’s current regulatory
analysis indicates that for most industries, a lower limit of
0.2 f/cc is feasible, the notice stated.

- In addition, OSHA is “considering allowing flexibility” in
the methods chosen to achieve compliance with a PEL
below two f/cc. The agency is considering allowing respira-
tors to be used in place of engineering controls or work
practices to reduce worker exposure to the lower PELS of
0.5, 0.2, or 0.1 f/cc, rather than considering respirators as a
supplemental method to be used only after engineering
controls and work practices have achieved maximum feasi-
~ ble results. Engineering controls and work practices, howev-

er, remain the mandated methods of achieving air concen-

trations of two f/cc.

An informal rulemaking hearing is scheduled to be held at
10 a.m. on June 19 at the Department of Labor, the notice
stated.

In addition to believing that employees exposed to asbes-
tos at the previous two f/cc limit face a significant risk to
their health, OSHA stated that it “also believes that a
significant risk remains at exposures to the proposed alter-
native PELs.” However, recent available evidence indicates
that either 0.2 f/cc or 0.5 f/cc is an appropriate limit to
propose in light of feasibility limitations, particularly re-
garding asbestos measurement accuracy at low levels, ac-

-cording to the notice.

At the conclusion of the rulemaking, OSHA plans to adopt
4 PEL which reflects evidence in the record concerning
bealth risk and technical and economic feasibility, and
which may be higher or lower than the limits proposed.

OSHA Seeks Comment

The agency requested submission of written comments,
data, and other evidence from interested persons on several
major issues raised in the proceeding including:

» What exposure limits would provide protection of em-
ployees against known and suspected workplace hazards of

asbestos and what feasibmty llmihtions exist in setting any
given limit.

» Whether the permissible ceiling limit should be redueed
and, if 30, what the revised limit should be.

» To what extent, if any, should the standard be modified
for workplaces which are of a non-fixed nature or otherwise
engage a highly transient workforce.

» Whether the changes in the definitions of “asbestos™ and
“asbestos fiber” would clarify the standard’s intended scope,
and properly relate to known or suspected workplace
hazards

» Whether OSHA should modify the existing tmedical sur-
veillance provisions to change the frequency of exams or
their content.

» Whether an expanded medical removal program should
be provided where, as a result of the medical surveillance
program, it is determined that an employee is at an in-
creased risk of material impairment of health from further
exposure to asbestos.

» Whether and under what circumstances it is feasible to
reliably measure asbestos concentrations at levels of 0.1,
0.2, and 0.5 f/cc.

» Whether the evidence associating asbestos exposure
with lung cancer, mesothelioma, and gastrointestinal cancer
Iz adequate and whether OSHA’s assessment of risk is
scientifically valid.

» Whether regulatory distinctions should be made for dif-

ferent asbestos fiber types.

» Whether OSHA should require the use of engineering
controls and work practices to reach the new permissible
exposure limits.

» Whether the provisions of the proposed standard are
cost-effective.

Construction and Asbestos

In addition, OSHA is considering three different ap-
proaches to the format of regulations governing asbestos
exposures in the construction industry. The approaches are:
to continue to apply the same standards as amended, to all
industries, perhaps adjusting certain requirements for the
construction industry; to limit the scope of an asbestos
standard for the construction industry to setting permissible
exposure limits, with additional protection provided by re-
course to relevant OSHA standards of general applicability;
or to develop a separate standard for asbestos exposure in
the asbestos industry.

The agency is requesting comments concerning a number
of major issues, including:

» Whether the TWA permissible exposure limit adopted
for general industry should apply to the construction
industry.

» Whether the present requirements for initial determina-
tions for each place of employment are feasible for non-
fixed workplaces that may exist for short periods of time.

» Whether any change from the present rule should be
allowed concerning sampling frequency and patterns.

» Whether the nature of the exposure patterns in demoli-
tion necessitates special provisions.

4-12-84 Occupational Safety & Haslth Reporter
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» Whether more explicit fit testing requirements should be
mandated for construction employment and the content of
such programs.

» Whether the present requirements for personal protee-
tive equipment are adequate to protect asbestos workers in
the construction industry,

» What facilities and bygiene practices are appropriate to
protect construction industry employees exposed to
asbestos.

» What, if any, recordkeeping requirements should be
mandated for the construction .

Upon completion of this rulemaking, OSHA said it will
consider whether changes in the present standard for the
construction industry are warranted, and if so, what those
changes should be and how they should be made. OSHA may,
on the basis of information submitted as part of this rule-
making, adopt specific changes in the current standard for
the purpose of addressing unique construction industry con-
cerns. The agency also may issue a separate standard, in
whole or in part, dealing with occupational exposures to
asbestos in construction work, the notice remarked.

In any case, OSHA stated that it intends to codify the
asbestos construction standard at the place designated for
construction standards, 29 CFR Part 1926.

Written data, views, and arguments should be submitted
by May 25 to the Docket Officer, Docket No. H-033C,
Occupational Safety and Health Administration, Depart-
ment of Labor, 200 Constitution Ave., N.W., Washington,
D.C. 20210. All material submitted will be available for
public inspection at the above address.

Persons desiring to participate at the hearing must file in
quadruplicate a notice of intention to appear by May 10
addressed to Tom Hall, OSHA Division of Consumer Affairs,
Docket No. H-033C, Room N-3635, DOL, Third St. and
Constitution Ave., N.W., Washington, D.C. 20210; telephone:
(202) 523-8024.

The notice of proposed rulemaking appears in the Full
Text section of this issue.

Lead

D.C. APPEALS COURT WILL VACATE STAY;
OSHA TO DETERMINE DATE FOR COMPLIANCE PLANS

A draft order that would vacate a current stay of two lead
standard provisions for primary and secondary smelters and
battery manufacturers was submitted by the Occupational
Safety and Health Administration to the US. Court of Ap-
peals for the District of Columbia Circuit. .

OSHA was directed by the appeals court April 6 to write
the draft order, at a bearing before Circuit Judges Wilkey,
Mikva and Bork in the case of United Steelworkers of
America v. Auchter (Nos. 83-1022 and 83-1126).

The court indicated it will use the OSHA draft document
as the basis for an official court order vacating the stay
effective June 1. The court also noted that the order would
be issued “without prejudice” to rulemaking on related
topics. OSHA spokeswoman Susan Fleming told BNA April
10 that the court order is expected soon.

In ordering OSHA o submit a draft order, the appeals
court gave attorneys for the union and for the industry
groups involved an opportunity to review and comment oa
20: r:llr::t This review was to have been completed by $ p.m.

p .

The smelting and battery manufacturing industries were

granted the administrative stay in December 1982. The stay

4-12-84
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relieved employers in those industries from baving to com-
with lead standard provisions at 29 CFR
1910.1025(e)(3XiiXB) and (E), which require employers to tell
OSHA how they specifically intend to achieve compliance
with the lead standard, and what schedule they will follow in

" implementing the compliance program (Reference File,

31:8422).
In granting the stay in response to industry petitions,.. .

OSHA noted that it was at that time conducting a general rem. -

evaluation of the lead standard, which had been issved by
the Carter Administration in 1978. The stay, OSHA said, was
intended to spare employers in the smelting and battery
manufacturing industries any unnecessary costs that they-
might incur in complying with requirements that were-’
“under agency reconsideration” (Current Report, Dec. 9,
1982, p. 563).

The United Steelworkers of America filed suit against the
agency, contending that Assistant Secretary Thorne Auchter
did not have authority to issue the interim and final stayx.
The union also argued that OSHA’s reason for granting the
stay was no longer valid, since the agency had not issued a
revised lead standard.

Notice Superseded

Prior to the hearing, OSHA bad written a notice for
publication in the Federal Register proposing to vacate the
administrative stay, and asking for public comment oa the
proposal within 30 days. In that notice, OSHA acknowledged
that it had not issued a proposal to modify the compliance
plan requirements of the lead standard.

It also noted a recent initiative by the Steelworkers,
ASARCO, and the agency to develop tripartite agreements
on lead controls at ASARCO plants (Current Report, Feb. 2,
P- 947). Such efforts to determine feasible engineering con-
trols “will be aided by the development of compliance
plans,” the notice said.

The notice was filed with the Federal Register the
morning of April 6, before the hearing, but then withdrawn
after the court issued its order for a draft document from
OSHA lifting the stay.

OSHA spokeswoman Fleming noted that the agency now
must determine the date on which employers in the smelting
and battery manufacturing industries must have their com-
pliance plans ready. OSHA is preparing a notice for the
Federal Register that will propose an effective date for the
compliance plan requirements, and request public comment.
Fleming said that the notice probably will appear “within
the next week or 50,” after the appeals court formally issues
its order vacating the stay.

OSHA Deputy Administrator Patrick Tyson told BNA in
February that a proposed lead standard revision currently
under review by the Office of Management and Budget
would give a five-year extension to secondary lead smelters
for installing engineering controls (Current Report, Feb. 23,
p. 1014). Tyson, who currently is serving as acting adminis-T
trator for the agency, said April 10 that “if we do make any"
changes to the lead standard involving compliance dead-
lines, we will make appropriate revisions to the provisions
covering compliance plans.”

Electrical Safety

HEARING PARTICIPANTS ASK OSHA TO RELY
ON NEC FOR ELECTRICAL SAFETY STANDARDS

Numerous participants in the Occupational Safety and

_Health Administration’s public bearing oo the ageacy’s pro-
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