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JUL 31 2013

QFFICE OF CHEMICAL BAFETY
AND POLLUTION PREVENTION

Ms. Tayyaba Wagar

Program Manager, Environmental Policy
National Association of Home Builders
1201 15™ Street NW

Washington, DC 20005

Dear Ms, Wagar:

It was a pleasure to meet with you on June 6, 2013 to discuss the U.S. Environmental Protection
Agency’s Lead Renovation, Repair and Painting Program and, specifically, the status of the ongoing
recognition of lead test kits. I wanted to follow up to clarify the agency’s current position on this matter.

The RRP Rule regulatory text at 40 CFR § 745.88(a) states that test kits recognized as of June 23, 2008
are appropriate for use “until EPA publicizes its recognition of the first test kit that meets both the
negative response and positive response criteria in paragraph (c) of [40 CFR § 745.88].” Similar
language in 40 CFR § 745.88(b)3) states “[tlhe recognition of kits that meet only this [{alse negative]
criteria will last until EPA publicizes its recognition of the first test kits that meets both of the criteria in
paragraph (¢} of [40 CFR § 745.88].” This position ig provided publicly on the EPA’s “Recognition of
Lead Test Kits” web page, available at hitp://'wwwZ2.epa.gov/lead/epa-recognition-lead-test-kits.

As stated in the preamble to the 2008 RRP rule, EPA determined that the EPA’s Environmental
Technology Verification Program (ETV) is a suitable vehicle for obtaining independent laboratory
validation of test kit performance and that EPA intends to use ETV or an equivalent testing program to
evaluate test kits. After a test kit bas gone through the ETV or other EPA approved testing process, EPA
will review the test report to determine whether the kit has been demonstrated to achieve the criteria set
forth in the rule. EPA further stated that any recognition granted to test kits based only on the false
negative criterion will expire when EPA publicizes its recognition of the first timproved test kit that
meets both the false negative and false positive criteria of 40 CFR 745.88(¢c).

The EPA put forth significant effort and resources to foster the development of a test kit that would meet
hoth the false negative and false positive criteria outlined in the RRP rule. On September 1, 2008, EPA’s .
ETV program began accepting applications for testing from test kit manufacturers, For more than two
years the EPA supported test kit research and development efforts by several private companies by
funding not only the manufacture of reference materials, but also the technical evaluation of test kits
through the BTV program. In addition to the two test kits that were recognized by the EPA in 2008, the
EPA recognized an additional test kit in 2010 as a result of these efforts. In addition, an existing test kit
received EPA recognition for use on additional substrates in 2012,

Despite the EPA’s commitment of resources to this effort, to date no company’s test kit has met both of
the performance criteria outlined in the RRP rule. The EPA is unaware of any test kit currently available
or under development that would meet the positive criterion. However, there are two EPA-recognized
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test kits commercially available nationwide that meet the false negative criterion and continue to be
recognized by EPA. The performance verification data indicate that the false positive rate for these kits
varies from 22.5% to 84% depending on the test kit used, the substrate tested (e.g., wood, metal, plaster
or drywall}, color of paint tested and operator experience. Performance verification reports for EPA-
recognized test kits are posted on EPA’s website at htp://www2.epa.gov/lead/epa-recognition-lead-test-
kits#verify,

At this time, the EPA has no plans or resources to sponsor additional testing of kits as was done
previously through the agency’s ETV Program. However, any commercial entity that wishes to receive
EPA recognition may have ETV Program, or equivalent, evaluation performed and bring their kit and
evaluation results to the EPA for potential recognition. To date, one company has done this, which
resulted in EPA recognition in 2012; hence, in the interest of fairness, the EPA would proceed this way
in the future.

Again, thank vou for yvour interest in this matter. If you have additional questions or concerns, please
contact Dr. Tala R. Henry, Director of the National Program Chemicals Division within my office, at
{202) 564-2959,

Sincerely,
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g violation of TSCA sections 15 and 408
{15 1180, 2614 and 288%),

oy Fatiure or refusal to permit entry
or inspection as reguired by 40 CFPR
74587 and TSCA section 11 08 US.C
26107 i3 8 violation of seoticoes 156 end
406 (18 11.8,04 2614 and 2888,

{¢) Vinlators may be subject bo oivil
and oriminal ssncbions pursuant Lo
TECA seotion 16 (5 U.B.0. 8158y for
sach viclation,

(&) Lead-based palnt 1o assumesd 0 be
pregent ab repovations covered by this
gubpart. BPA may conduct inspections
and issue subpoenas pursuant e the
provigions of TECA section 11 (16 U.8.C.
2610) to snsure compliance with this
subpsart,

£63 FR 20818, Juns 1, 1898, as arended at 73
FR U, Apr. 29, 2008

§748.88 Recognired fest kits,

{a) Bffsctive June 23, 2008, BEPA reo-
ognizes the test kits that bave besn de-
sermined by Nabional Insitibtube of
Srandards and Technology ressareh to
meet the negative responge oriberis de-
aoribad in pavagraph (€)1 of this sec-
ton., Thiz recognidion will last until
BPA publicizes it recognition of the
firat test kit that messs both the neg
five responss and pesitive response ¢
teria in paragraph (©) of this sectlon.

By Mo other test kits will be recog-
nized until they are tested through
BPA's Hnvironmental Tachnology
Yerificabion Progrem or other squlva-
lent BPA approved besting programn.

(1) Effsctive Bepbember 1, 2008, to ini-
tiate the testing ywocess, & beat kit
manufsoturer must submit a sufficient
nurnber of kits, slong with the instruc-
tlons for using the kibs, to BFA, The
test it manufacturer should first vislt
the following website for information
an where Lo apply: RUDSwwie.epa.gow
etvhowiloepply fitml,

{4y After the kit haz besn tesbed
through  the Hoviroumenbal  Teoh-
nology Verification Frogram or other

aguivalent approved BEPA testing pro-
grem, BFA will raview the report o de-
wermine whether the reguired criteria
have been med,

{3y Before Septeroher 1, 2010, test kits
must meet only the negative response
criteria in paragraph (o1} of thig sec
tion. The recognition of kit that mest
only this criteria will lasd until EPA

§745.89

publicizes it8 recognition of the first
tast Wite that meebts both of the ori-
teris i paragrabh (o) of this section.

(4} After September 1, 8010, test kite
musth meet both of the oriteris in para-
graph (o) of this section,

(5 If the veport dempnstrabes thab
Wit mests the reguired oriberia,
EPA will issus a nodice of recognition
o the kit maoufacturer, provids them
with the repors, and post the lnformea~
$ion oo BPFA's wabslbe.

& If the report demonsbraies thatb
the kit doss not mest the raguired ori-
torin, BPA will notify the kit manufao-
turer and provids them with the re-
pork,

{gy Response oriferio—{(1) Negative re-
sponge oriterio. For paint containing
tead atb or above the regulated level, 1.0
mgfore® oy (8% by weight, a dem-
onstrated probanility {(with 8% con-
fdence) of a pegabive response lsss
than or egual to 5% of the tlms,

{2y Pogitive response criteria, For paint
eontaining  fead below the regulated
level, 1.0 mglom? or §.5% by welght, a
demonstra probability (with 958%
confidance: of a positive responss leas
then or sgual bo 10% of the tims,

(73 PR 217683, Apr. 22, 3008}

745,88 Firm certification.

(&) Initial covtification. (1) Firms that
periorm rencovations Dy compsnsation
waast apply to BPA for certiflication to
perform rencovabions or dust sampling.
Ta apply, s fom must submit Lo BPA o
completed  “Application for HFirms,'
gigned by an asuthorised sgent of the
firm, and opay at lsast the correct
amount of feeg, If & fiem pays mors
than the correct amount of fses, EPA
will reimburse the flrm for bthe exvess
amounb,

(2% After BPA receives g frr's applis
cation, EPA will teke one of the fol-
lowing soticos within 90 days of the
dase the apglicaticn is recelvad:

iy BEP& will approve a firm's applice-
tlon if EPA detsrmines that it is com-
plete and that the savironmental com-
phiance history of the flrm, its prin-
cipals, or ibs key srployees doss not
shaw ahn upwillingness or inability o
madntain  complisace with enviren-
mental statutes or regulations. An ep-
mwication is ooreplete if it contedns all
of the information yregquestsd on the
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