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<> DOW CHEMICAL US.A.

MICHIGAN DIVISION
February 20, 1990

VMIDLAND MICHIGAN 48667

P. Brownson

M. Carson

M. Matthews, 47 Building
A. Pollock, 258 Building
F. Richardson

R. Vitek

cc: K. Olson, 1803 Building
T. Venman
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ASBESTOS REGULATIONS

Please read carefully the attached. It appears the training
of asbestos workers needs to contain certain statements
regarding smoking and the synergism with asbestos exposure
and the prohibition of smoking in posted areas.

Incorporate the information as soon as possible if not
already in place. Medical will develop a form to give to
employees (members of asbestos cohort) and potentially-
exposed workers (employees and contractors) regarding
advisability of not smoking. Cohort employees and Dow
potential-exposure employees should also be placed on the
UWL mailing for smoking cessation if they desire. This aye
or nay of smokers (Dow employees) to be placed on the UWL
smoking cessation mailing list must be documented as well in
the ‘medical record (electronic or hard copy).

It is also suggested Contractor Safety check with
appropriate contractors to see if they are aware of the new
regulations.
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1803 BUILDING
February 13, 1990

D. L. Albert, Laporte
F. D. Axe, Pittsburg
M. . Blankenship, Sun Building
. Boice, Pittsburg
. H. Braun, Larkin Lab

. Chicoine, Cincinnati

. Cole, 3502E, Plaquemine

. Cox, Clifton

. Cragar, B-101, Freeport

. Currier, Plaquemine

. Daniel, B-101, Freeport
. Dombrowski, 2020 Dow Center
. Egedahl, Samnia
. Elmer, B-251, Freeport

. Engdahl, 1803 Building

. Hayes, 2020 Dow Center
earn, 2020 Dow Center

. Lanham, 1803 Building

. E. Ledford, Plaquemine
. E. Lingafelter, 1091, Pittsburg

—
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cc  J. R Keith, 1803 Building
OSHA / Asbestos file

Enclosed is a copy of additions to the asbestos regulation put out by OSHA in

THE DOW CHEMICAL COMPANY

MIDLAND MICHIGAN 48674

. E. Lipps, 607 Building
M. Lutz, Sarnia
. L. Meier, Strongsville
. K. Norwood, 1803 Building
. K. Orgler, 1803 Building
. P. Palopoli, 25-1, Cincinnati
. F. Pollock, 258 Building
. L. Rainey, Sun Building
W. Rampy, 1803 Building
. A. Richie, 9008 Building
. L. Sabel, 258 Building
S. Sayad, Sun Building
. A. Saunders, B-101, Freeport
. W. Schaffer, 1803 Building
. P. Schroeder, 219, Indianapolis
C. Schumann, Sun Building
. A. Threet, 2030 Building
W. Warila, 210, Indianapolis
. G. Wood, Jr., Mauldin
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partial answer to the court remand. More changes will be occurring in the

future.

The additions require that:

1. Employer ensure no smoking where exposure to asbestos may occur
because of activities in that work area.

2. Employer ensure employees working in and around asbestos regulated

areas shall comprehend the required warning signs.

377610
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3. Emplovees shall be informed of names, addresses and phone numbers of
public health organizations which provide materials on or have
smoking cessation programs.

4. Employers must inform employees of the sign posting reciuirements and
the meaning of the legends.

5. Employers must inform employers of availability of smoking cessation
programs and distribute materials if requested by employees.

6. The physicians written statement shall include a statement that the
employee has been informed by the physidan of the increased risk of
lung cancer from asbestos exposure and smoking.

The compliance date for these addiional requirements is May 7, 1990. An
appendix to the standard enclosed gives information on some smoking
cessation programs.

OSHA will be asked to clarify item #1 above. Looked at in its most extreme
view, this could mean that OSHA has instituted a smoking ban in every

workplace where asbestos exists. It is believed that OSHA did not intend to do
this.

If you have any questions, please contact me.
Sincerely,

Richard D. Olson

Regulatory Compliance

Health and Environmental Sciences

6-8295

cja

Attachment
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tabie Z-1-A. tabie Z-2 or abie Z~L The
latler were waurd yTmies sectian 8te) (29
U.S.C. aS5{al}

Section 1910.1000. the Transuional Limits
celumns of table Z-1-A. table Z-2 and table
Z-J also wsued uodar S ULS.C. S51. Sechon
1910.7000 the Trammbonai Limits colurms of
table Z-1-A, abie Z-1 ans table Z-3 not
1ssuea under 29 CFR part 1911 excapl {ar the
arsemic benzene, cotnn dust sod
formaidehyde histings.

§1910.1000 [Amended|

2. Sechon 1910.1000. table Z-1-A iy
amended by revising the Note at the end
of the Table to read as foffows:

Note: Pursuant 1o sdmunistrative stays
clfective Seprember 1. 1982 and published m
the Federal Register ow Septerber S. 1589,
and extended in part by notices published 1n
the Federal Registar on October 6. 18898,
December 8. 1389 and oa Febamry . 1980 the
September 1. 1589 start-up specified in 23
CFR 19101000 f)(2){i} is stayed as follows:

Catl Aprd 1. 1990 far oitroglycenn and
v1ihvlene glveoi dinitzate 1o the explosives
dustey: unul October 1. 1588 for
rercnioroethyiene in the drycieaning
.ndustry: arntl Sepremper 1. 1990 for tne
icetone TWA for certain “doffers” in the
ceiluiose acctale fiber industry: and anutl the
dccision on the ments of the Eleventh Circut
Court of Appeals in the case of Courtoul/ds
Frhess. lnc v. U.S. Deportmeat of Labor. Na.
85-7073 and consolidated cases, for the
Ceiling for carbon monoxide for blast fumuce
uperations. vesse! blowing at basic oxygen
tarmaces and sinter plants in the steel
indusirv (SIC 33). OSHA wiil publish in the
Federal Ragistar notice of the teroumation of
the carbon monaxide stay.

|FR Doc. 90-2578 Filed 2-2-80C; 8:45 am|
BilLG CODE ¢S10-2-4

29 C7R Parts 1910 and 1926

{Docket No. H-0331

Occupational Exposure to Asbestos

AGENCY: QOccupational Sufety and
Health Administration. Department of
lubor.

ACTION: Final rule: partial response to
court remand.

SUMMARY: On June 20. 1988, at 51 FR
22612. OSHA published revised
standards governing occupational
rxposure o asbestos. tremalite.
anthophnvllite and actinolite in general
industry (29 CFR 1910.1001} and
construction {29 CFR 1928.58). OSHA
reduced the 8-hour time weighted
average (TWA) permissible exposure
limit [PEL) 10 0.2 [/cc and adopted
nrovisions [or medical surveillance.
rxposure monitoring. methods of
rumpliance. respirators and
secordkeeping. among others.

On February 2. 1988, the U.S. Court of
Anpeals for the District of Columbia

Circmt upheld the standard in most
1espects but remanded the case to
OSHA onr several issaes. Suriding ond
Constroction Trodes Department v.
Brock. 838 F.2d 1258 (D.C. Cir. 1988). In
partial response (o the decision. on
September 14 1588, OSHA issued a
short term excursion limit (STEL] for
asbestos. tremolite. anthophyllite, and
actinolite of 1 {/cc averaged over a
sampling penod of 30 minutes (53 FR
35610}

I June and July 1989. the Building and
Conatructien Trades Department of the
AFL-CIO (BCTD) and the AFL-CIO
petitioned the Court to order OSHA to
resolve ail remand issues on the record
of the 1986 rulemaking proceeding. The
court. on October 30, 1389, ordered
OSHA to take action oa three of the
remand issues by December 14. 1989
(Category 1), three othes issues by
January Z8. 1990. and the rerraining
issues by February 27, 1980

OSHA issued 1ts response on the first
three remand issues oa December 14.
1988 {54 FR 52024. December 20. 1988).

This docament constrixtes OSHA's
response on the second group of remand
issues. OSHA is (1) expanding its ban
on workplace smoking and adding
training requirements covermg the
availability of smoking control
programs: {2) explaining how aad why
OSHA's respirator requirements will
result in employee risk being reduced
below that remaining at the PEL: and (3)
adding a requirement that employers
assure that employees working in or
contiguous to regulated areas
comprehend required waming signs, and
requiring that training programs
specifically instruct employees about
the content and presence of signs and
labels.

OSHA intends to publish a notice of
proposed relemaking by February 27,
1990. covering the third group of issues
and the issue of the exemption for
“small-scale. short-duration operations™
deferred from the Dccember 1989
response.

EFFECTIVE DATE: Amendments to the
standard will become elfective May 7.
1990.

FOR FURTHER INFORMATION CONTACT:
Mr. James Foster. OSHA. US.
Department of Labor. Office of Public
Affairs. Room N3647. 200 Constitution
Avenue NW., Washington. DC 23230.
Telephome (202) 523-8151.
SUPPLEMENTARY INFORMATION:

1. Clearance of Information Collection
Requirements

On March 31. 1983. the Office of
Management and Budget (OMBY
published S CFR part 1320, implementing
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the information colTection provisions of
the Paperwork Reduction Act af 1580. 44
U.S.C. 3501 et seq. (48 FR 13588} Part
1320, which became effective an April
30. 1883 and was revised Mey 18, 1988
(53 FR 16618}, sets forth procedures for
agencies to foilow in obtaining OMB
clesrance for information collection
requirements. OSHA does not believe
that the resolution of these remand
issues resulis in any substantial change
to the information collection burden
which would require OMB peperwork
clearance. The new provisions either do
not increase paperwork or simply make
explicit requirements which were
implicit in the unrevised rules. Evenrin
the latter group. the increase in
information gathenng burden is de
mimimis. QMB has approved
information cofTection requests for the
exisling asbestns standards in
accordance with the provisions of the
Paperwork Reduction Act under control
numbers 1218-0113 and 1215-0134
Although the additional provisions do
not impose any substantial oew
information gathering burdere. OSHA i3
submitting the paperwork provisions \n
29 CFR 1910.1001(j)({5){iv)(C) and 29 CFR
1926.58(k)(4)(iii} for OMB ciearance
pursuant to 5 CFR part 1320, and the
Paperwork Reduction Act of 1988.

II. Background

On June 17, 1988. OSHA issued
revised standards governing
occupational exposure to asbestos.
tremolite. anthophyllite and actinolite
for general industry and construction (51
FR 22612 et seq- June 20. 1986}, Effeclive
July 21. 1928 the revised standards
amended OSHA's previous asbestos
standard issued in 1972 (On October 17,
1986. OSHA published a partial stay of
the revised standards insofar as they
apply to occupational exposure to non-
asbestiform tremolite. anthophyilite and
actinolite {51 FR 37002). The stay has
been exterded to November 0. 1990
(see 54 FR 30704). to enable OSHA to
complete rulemaking on these non-
asbestiform minerals. The partial stay
continues to apply to the 1988 standards
and all amendments thereto. including
the amendments in this notice:}

Separate comprehensive standards for
general industry and construction were
issued which shared the same PEL and
mest ancillary requirements. The
standards reduced the TWA permissible
exposure limit tenfold to 02 fibers per
cubic centimeter of air (f/cc) from the
previous 2 f/cc limit. Specific provisions
were added in the construction standurd
to cover unique hazards relating to
asbestos abatement and demaolition
jobs.

GGE0L00LS



Fedarai Regislar [ Vab 55 No. 24 [ Mooday. Felmmary 5. 1996 / Rules and Regulations

375

Several major parucipants in tha
ruiemakung procesding including the:
AFL-CTQ. the Building and Construrtion
Trades Ueparunent ("BCID™, and the
Asbestos Information Association
(“ALA"]. challenged vazous pravisions

-of the revised standards. On February 2,
1988 the U.S. Court of Appeals for the
District of Columbis Clrcurt issued its
dec:sion uphoiding most nrajor
cirailenged prowisions. but remanding
certain issues to- OSFEA for
reconsideratton (BCTD: AFL-CIO v.
Brock. 838 F_2d 1258Y. The €ourt heid
ther where rulemaking participants had
recommended regulatory provisions
which, on tire record. sppesred to be-
feasible and to confer more than & de
mininus beneilit i reducing significant
risk. OSHA must either adapt them;
refute the evideace of {easibility ar
beneiit. or more-persuasively explaic
why QSHA did oot adopt the prouisions.
The Courtt alsa ordered OSLIA to- clanfy
the reguiatary text foz two provisions
and found ace provisiun. a ban on
spzaying asbesiwos-containing products.
unsuoported by the record. In addition,
QOSHEA's failure 1o adopt a STEL was
ordered to be reconsidered within 60
days of the Court's mandate. In partial
response. QSHA issued a STEL called
an “excursion limit." of 1 [/cc measured
over 3Q nuinutes, oo September 14..1988
(53 FR 35810).

On [une 10 and July 18, 1989. BCTD
and the AFL-CIU petitioned the Court to
enforce its remand order by ordering
OSHA to resolveail remand issues on
the record of the 1986 rulemaking
proceeding wiathimr 7 10-60 days. The
Court. in an October 30, 19289 order.
divided the remand issues into threce
categones as fallows.

\With respect to three issues. the Court
ordered OSHA to take acnon by
Decembper 14, T989. These 1ssves were:

{11 Formally delete the ban on the
spraying of asbestos<containing
matenais.

{2) Clarify that periodic monitoring in
the constructian industry must be
resumed after conditions change: and

(3] Clarify the exemption for “small-
scaie. short-duration eperations” from
the negative-pressure enclosure
requirernents af the construction
standard to limit the exemption to work
operations where it is impractical to
construct an enclosure because of the
configuration of the work environment.

OSHA issued its response on these
issues on December 14. 1989 (54 FR
$2024. December 20, 1989). In that

document OSHA (1) removed the ban on

the spraying of asbestos-containing
materials: (2) changed the regulatory
1ext to clarify when construction
~mployers must resume periodic

monitoring; and (3) explained why
OSHA was oot amending tha reguistory
text ta elarify thm limiled axemption for
“small-scale. short-duragon opemtiana™
in the construcuon induatry standacd:
but instead would institista milamaking
on this issun.

With tespect to. the second group of
issues, the Court ardered QSHA ta
complete its response-on the existing
record by January 28..1990. These 18suss

are:

(4) The passihilily of further
regulations governing emplayce smoking
contols: .

{S1 The eflectiveness levels of various
respiratars and OSHA's policy of
requiring respirators to protect workers
at only the PEL level: and

(8} The possibility of bi-lingual
warnings and.[abels for employers with
a sigmficant munrher of non-Ecglish-
speaking emmployeey.

The Court stated that if OSHA
determines tirat these issues couid not
Le resoived orr the existing record.
OSHA may explain why and commence
new rulemaking instead.

Finally. as to the three remaining
remand issues. the Court allowed OSHA
to publish rulemaking proposals no later
than February Z7, 1990. These issues are:

{7) The establishment of operation-
specific permissible exposure limits:

{8) The extenasion of reporting and
transfer tequirementss and

(9} the-expamnsion of the competent
person requirement tu all enpicyers
engeged i any kind of canstruction
work.

This document constitutes QSHAX's
response an the second group of remand
issues. On issuve 4. OSHA ix adding
various smaking control provisions. It is
prohibiting workplace amoking in areas
where occupationai expasure ta
asbestos takes place: expanding traiming
to include information about available
smoking cessation programs and to
rcquire the distribution of self-help
smoking cessation material. and
requiring that the physician's written
opinion state that the employee has
been advised af the combined effect of
smoking and asbestos exposure in
producing lung cancer. The Agency is
explaining why it is not adopting AIA's
additional suggestions for smoking
controls,

On issue 5. OSHA is explaining how
and why the provisions in the 1988
standards relating to respiratory
protection will result in employee risk
being reduced below that remaining
solely 8s a resuit of the PEL and that the
effectiveness levels of respicators are
under review.

On issue 8, OSHA Is adding a
provision requiring that employers.
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assure that employess warlking irar-
contiguous o regulated aceas
compreirend waming signs. Employers
may devise lhs means tc sssure
employee comprebension, using.
symbols. graphics. pictographs oe
languages other than English. OSHA
also is requiring that the temining
program speafically instruct employees
as to the content and presence of signs
and lebeis.

Becauxe OSHA bas considered these
issues in response 1o the Court’'s remand
and is adding reguiatory text based on
the prior rulemaking record developed
after notice and comment. the Agency
concludes that additional epportunity
{or notice andt comment is opractical
end unecessary it accordance with the
intent of § LS.C553(b).

H1I. Summary and Explanatinn of the
Remand Issues

Expanded Smoking-Connﬁl Reguiations
In the 1988 standards. OSHA included

ccrtain smoking related requicements in
response to the substantial recard:
evidence that smoking multiplies the
lung cancer risk of asbestos-exposed
workers. Thus. the mandated traiming
program must incinde information
concerning the relationship between
smoking and exposure to asbestos in
producing lung cancer
(§ 1910.2001(j)(5)(Lii}(B) i
¢ 1928.58(k)(3){iii)(C}). and samoking is
prohibited in regulated areas
(§§ 1910.1001{e}(5). 19268.58(e)(S))-

OSHA believed that this approach
was coasistent with the record evidence
and with policy considerations of the
agency. During the rulemaking. AIA
suggested expanded smoking controi
provisions such as banning the hiring of
smokers for-asbestos—related work.
requiring employer-provided smoking
cessation programs. prohibiting work-
site sale of tohacco products. and
banning smoking during work hours. See
51 FR at 22700. OSHA rejected these
requests for greater smoking conirois.
AlA petitioned for review. ln.ils
decision. the Court found record
evidence showing that smaking
cessation programs can reduce a
significant risk and are feasible to
implement. It concluded that. where
there is such a prima facie showing of
efficacy and feasibility, OSHA must
justifv its non-adoption of a requirement
to offer smoking cessation progtams and
that “unarticulated “policy
considerations’ * are not sufficient
justification for its failure to do so- (See
838 F.2d at 1271).

OSHA notes that AlA suggested four
smoking control provisians. Only one.

9GEOLOOLS
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he suggestion that OSHA mandate .
employer-sponsored smoking cessatlon
programs. was supported by evidencs
ixtroduced by AlA concerning
feasibility and effectiveness. The Court
held that Agency jusufication is
required only for suggestions for which
t:ere is record evidence concerning
{~asibility and effectiveness. Therefore,
th:e Agency believes 1t is required to
reconsider only the smoking-cessation
program suggestions. However, because
the remand order may include all
suggested smoking controls, OSHA has
reconsidered AIA’s entire smoking
control program.

OSHA believes that the response
roost consistent with its stetutory
authority. relevant policy considerations
detailed below and the rulemaking
rocord developed in support of the 1388
standards is to add regulatory
provisions which will ban smoking in
work areas where occupational
exposure o ashestos exists; to expand
lite required tr2ining programs to
include information concerning
available smoking cessation programs
and to distribute self-help smoking
cessation program material; and to
require that during mandated medical
examinations physicians inform
employees of the combined effect of
asbestos and smoking in producing lung
cancer.

First, OSHA is adding a provision
which will prohibit smoking in all work
areas where there is “occupational
exposure lo asbestos” because of
activities in such areas. (29 CFR
1910.1001(i){4). 1928.58(j}{3).) This is an
expansion of the present smoking ban,
which. as in most OSHA heslth
standards. is confined to regulated areas
where exposures are elevated.
“Occupational exposure.” as discuesed
in tie proambles to the 1988 asbestos
standards. means asbestos exposure
which has its source in the workplace.
Thus. employees who wotk in areas
where asbestos abatement and
renovation activity are ongoing may be
occupationally expnsed even though .
they do not disturb or handle asbestos.
The new provision will read as follows:
“The employer shall ensure that
employess do not smoke in work areas
where they are occupationaily exposed
11 asbestus tacauvse of activities in that
area.”

OSHA is extending the former more

imited smoking ban. to reduce residual
sk among exposad smokers and non-
~mrokers. based on the following record
«vidence and considerations. OSHA
2zpropriately relizd on studies that
included smokars when it determined
that workplace asbestos risk for all

workers (s "significant” (838 F. 2d at
1265). The risk for smoking workers
exposed to asbestos {s substantially
higher. (See e.g. Tr. 7/2 p. 153-158.)
OSHA does not know with certainty
whether banning smoking at the
workplace will result in diminished total
smoking consumption for asbestos
workers who smoke. However. given
their higher residual risk, and the
suggeston that contemporaneous
smoking and asbestos exposure is
particularly risky, the Agency believes
that even a small reduction in
workplace smoking will reduce risk to
smoking employees by more than a de
mimimis amount. (See e.g. Tr. 7/2, 8t
153-155.)

Feasibility of a workplace smoking
ban is apparent from the record.
Employers now are required to enforce a
ban on smoking in regulated areas:
expanding that ban to ail areas where
there is occupational exposure to
asbestos raises no cost issue.

OSHA is also requiring that
employers augment their training
programs to offer smoking cessation
self-help material, such as NIH
Publication No. 89-1847. and that
physicians certify that they have
informed employees of the health risks
of smoking and asbestos exposure
during required medical examinations.
These provisions are the core of AIA's
suggested smoking cessation program
requirement, which the court found on
the record to be {easible and effective.
OSHA is not adopting two other
suggested features of such programs—
providing incentives to participate and
requiring smoking cessation activities on
at least a quarterly basis—because. as
explained below. the record shows such
requirements do not appcar to provide
more than de minimis benefit ta the
affected workforce.

OSHA is providing. in non-mandatory
appendices, names. addresses and brief
descriptions of public health
organizations which provide smoking
cessation programs and materials to
assist employers in complying with this
requirement (§ 1910.1001. appendix L
§$ 1928.58. appendix {). Although the
regulatory text specifically identifies
NIH material as appropriate to meet the
requirement for employer distribution of
sell-help smoking cessation material,
alternative program material provided
by other public health or private
crganizations may be substituted.

Requiring employers to offer smoking
cessation self-help material and
resource information is intended to

2duce residual lung cancer risk by
reducing the inciderce of employee
smoking. During the hearing on the 1988
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standards. AIA’s witness. [ohn Pinney,
tesafied that the available evidence
demonstrated that most smoking
cessation programs. including self-help,
result in similar success rates of from
10% to 20%. The 30% success rate
mentioned in the court's decision relates
to people enrolled in formal quit
smoking clinics over a three-year period
(Tr. 7/10 at 404, 410). particularly where
employer provided incentives are
offered (Tr. 7/10. p. 413). Therefore,
OSHA expects that providing self-help
matenial and requinng medical advice to
enhance motivation will provide
substantial help to smoking employees
to reduce their smoking and thus their
risk from asbestos exposure.

Mr. Pinney also recommended
periodic medical advice to heighten
individual motivation for program
participants. Therefore, OSHA also is
expanding its medical surveillance
program by requiring that the physician
certify that he has informed the
employee of the synergistic relationship
between cigarette smoking and asbestos
exposure in developing lung cancer: that
stopping sr-oking will reduce lung
cancer risk: and that he has advised the
empioyee to stop smoking. During the
rulemaking, Dr. Selikoff. an authority on
asbestos-related disease, testified that
advising employees to stop smoking
would be a sigruficant risk reduction
measure {TT. 7/2, 184}

OSHA has not adopted the other
features of the recommended smoking
cessation program because, on the
record. they do not appear to offer more
than a de minimis benefit. Mr. Pinney
testified that an ideal program would
provide activities on at least a quarterly
basis. and provide monetary incentives
to participate. However. the largest
group of asbestos-exposed workers do
not work in manufacturing workplaces
which lend themselves to these featuras.
Rather they work in highly transient,
mobile construction worksites. or in
brake repair facilities, such es gas
stations, with small employee
populations and high turncvers not
amerable to large scale programs with
frequenty scheduled activities and
awards. The success of these features
has been demonstrated only in limited
production facilities. Mr. Pinney
acknowledged that there “has not been
an effort to modify these principles to
apply them to a mobile type of setting”
{Tr. 7/10. p. 414). Therciore OSHA
believes there is inadequate evidence
that adopung these additional
provisions would result in more than a
de minimis benefit to most asbestos-

e:;posed employees.

LSEQLOOLS



Federal Register / Val. 55. No. 24 / Mondaw, February 5. 1998 / Rules and Regulations

The other provismna urged by AlA—
banmng the: workplace saie: of tobacco
producs. and banmng the hiting of
asbestm warkess whe are smokers—
hawve beer reewainated by QSKHA in the
context of the remand order- Tim.
Agency hax determined oot to. adopt
these provisions based cnx policy
consudecations and. the lack of evidence
concecung therr feanibility and:
effecuvemesc

The policy consideratisns are
paramount Adopting s ban on hiring
smokers would ciccumvent tha statutory
goal of prowiding safe warkplaces by
iowesd rewricty the workplaca to
“sa{e’” warkery. [t conld also promote
intrusive enmrover surveilignce of.
employess’ personal lives.

As.aoted by the Court. OSHA has
mandated “ypecral trewmnent”™ of
workers with bigher risk factors. in two
regulatory contexss: (838-F. 22 st 1272).
However. these regulations; unitke-a ban
on hiring smokers, do not protect
worien solely by excluding themn from
the workplace. The employer must first
attempt & “warkpiace” snistion ton
reducing the suscepnhie employee's
risk. Thus. were empioyers are required
10 remove-warkers unehls to. wear
respirators, the peed. for respirator wse
must be premised an a:showing that the
employercannoc inatitute feambin:
engineedng and work practce coptrols.
The oumber of employess who cannot
be fitted with amy respirator bas been
shown to he mimzomal, and the employer
must first offer avaiisble eltermative
employment (See e.g. 29 CFR 1910.1001
{gd(3)(iv}.

Tie gther reguiatory provision cited
by the court as mandating “speczal
trestment” for suaceptible workers
requires that “workers.tm their beards
to ellow a good face-seal when using
respirators”, See 22 CFR
1910.134{e)(5)(i}- QSHA notas that this is
not really'comparable to regulating the
off site practice of some.workers. to.
smoke. hecause the presence of facial
hair directly affects the workplace
exposure of emplovees. by interfering
with the face o facepiece seal

Also as a matter of policy, OSHA is
reinctant to reduce workplace risks by
prescnibing extra-workplaca lifestyles or
behaviors This policy is based on the
following considerations. The issue of
extra-workplace factors whicli interact
with workplace conditions to increase
workplace risk is not confined to
smoking and asbestas_For example.
dietary patterns affect the-incidence of
coronary disease which affects
workplace performance and. may result
in sudden coronary eveats at the
workplace, and pregmancy may increase

the nsk to both motherand child from
othwrwise bemgn warkpiace factors

Although the miterecnon between
asbestos exposure and smoking is .
signuficant. it in evident tirat “fifestyle™
choices by warkers increase their
wotkplace risk in: many otfier situations
as well. The Agernrcy believes thatit is
authorized to regulate the- employees’
personal behavior at the woriksite when
waorksite riska are elevated. even where
that risk may be aggravated by exmra-
waripiace bebavior (see e g Fogging -
Industry Asem v. Peportroent of Laber
773 F. 2ot 1655 (4th Cit. 19857. However,
OSHA believes that it t» not authorized
to regulate personel behavior off the
worksite, even when the risk of such
behavior interacts synergistically with
workplace risks. Further: the Agency is
also concerned that by claiming &
broader public heaith role i regulating
lifestyle resnew. it may be-antering areas
where it bas limited expertise: OSHA
also notes that in no-other standard is
an:emplover required to:provide
behaviormodification programs where
comduee is not work-related. The Agency
also believes it should deploy its limited
resources.-at correcting workplace
hazards caused by workplace-based
factory at thix time a» an exercise of Ns
priority-selting authority pursuant to-
section 6(g) of the Act.

The Agernrcy siso rejects AlA's
recommendation to ban the sale of
tobacco products at asbesios worksites.
First. no evidence of efficacy or
feasibility was submitted. Therefure.
OSHA does not believe it orust defend
its failure to adopt the recommendation.
Second. the most significant source of
future-asbestos employment asbestos
abatement work. is primarily performed
by contractors working at premises
which: they do rot control. OSHA does
not believe it is administratively
feasible to enforce- s ban on tobacco
sales in these circumstances. Another
significant source of asbestos related
employment. brake repair. is frequently
performed &t service stations. Public
access to stations may create demand
for on-site tobacco sales. Thus a ban of
on-site sales may interfere with the
empioyer’s economic activity in selling
to the public. Since much brake repair
waork is intermittent and the sales ares
is separated from the repair aree. a sales
ban for the entire station would be
dilficult to enforce because-it may apply
only while the repair work is underway
and may not apply to & separate sale
area. Further. OSHA believes that any
benefit to employees from such a ban is
highly speculative, and appears to be de
mimim/s. The policy considarations
relevant toa ban on the employment of
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smokers also appiy t0 a ban on the sale
of tobacco products when the ase of
such producty extends outside the
workplace. Therefore OSHA has
determined, based on these
considerations. that it is neither
necessary nor appropriate to adopt a
han on the workplace saie of tobacco
products.

Respirator Palicy

In the 1988 asbestos standards. OSHA
reaffirmed Re traditionel policy of
preferring engineering and work practce
controls to respirators to control
employee exposure. The issue of
whether OSFA should change this
policy to alfow dre employer to refy on
respirators was specificaily raised and
rejected by the Agency based on
“overwhelming record support” for
OSHA's tradittonal policy. See 51 FR at
22892 gt seq. Thus, in the standards.
employers first must attempt to reduce
exposures by installing engineering
controls end instituting work practices.
Oniy when the preferred methods are
infeasible, not yet instailed. or
insufficient to meet the permissible
lirmits, or m situations where estimmated
exposures are uncertain, does OSHA
required respirgtor use. Respirator use is
not required in other situations when'
engineering and work practice eontrols
reduce exposure to ar below the PELs
even though exposure to the PELs still
presents s risk to employees which is
not insigmificart. The PELs were chosen
based on the techmological limitations of
engineering and work practice contratls,
and the limitations of the available
monitoring technology.

OSHA also requires employers 1o
select required respirators from a class
rated by its “protection faclor™ as able
to protect employees at the umbient
exposures to which they will be
exposed. (See 29 CFR
§ 1910.1001(g)(2)(i): 1926.58(h}{2)(i).} The
ratings are expressed as multiples ol the
PEL: thus & respirator with an assigned
protection factorof 10, is raled as able
to protect employees in environments up
to 2 f/cc. ten times the PEL of 0.2 f/cc.

BCTD chailenged two aspects of

OSHA's respirator requirements. It

objected to OSHA's supplemental
respirator policy as allowing “the use of
any respiralor that can protect
employees to the degree that they would
be protected a1 0.2 {/cc.” “rather than
mandating the use of the most protective
respirator feasible”. As to this claim.
OSHA responded that the most
protective respirator. i.e. a supplied-air
respirator. had safety hazards of its own
and therefore should not be mandated in
every case. Secondly, BCTD objected to
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" the protection factors sssigned by

OSHA 1o various respirator classes,
contending they are contrary to the
record evidence (BCTD Br. at 49). OSHA
responded Lhat 1t used protection factors
common lo other standards and that the
asbestos record did not provide
“sufficient evidence to warrant changing
this uniform approach at this time.” It
further noted that the Agency was
undertaking a review of its general
respirator standard (29 CFR 1910.134,
see 51 FR 38583); that questions
concerning effectiveness levels for
respirator classes wouid be considered
during that rulemaking; and f .
appropriate, conforming changes would
be made to the asbesios standards
(Secty's Br. at 85). Coe
The Court found that OSHA (1 --
judgment about supplied sir respirators

‘was properly within the Agency's

discretion. However, the Court was
troubled by the fact that OSHA's
respirator requirements appeared to
require only that the combined effect of
cngincenng and work practice controls
and respirators limit exposure to the
PEL. where that limit was based on the
technological limitations of engineering
and work practice controls and where
“the PEL is conceded to leave a
significant health risk * * *~ (838 F.2d at
1274, emphasis added). The Court
ordered OSHA to explicitly justily this
policy. In addition. the Court ordered
OSHA to complete its review of the
general respirator standard. and .
“integrate” its results with the asbestos
standards “without undue delay” (838
F.2d at 1275).

OSHA's response to the order is as
follows. OSHA reaiTirms its previous
posilion conceming eflectiveness levels.
l{owever, the Agency is expanding its
explanation to demonstrate the
cnrrectness of its decision. and the
limitations of the protection factor
concept itself.

BCTD claimed that certain studies in
the rulemaking record demonstrated
that the performance of half-mask
regative pressure respirators in actual
use does nnt warrant OSHA's assigned
protection factor of 10. OSHA, however,
deterrmined that these studies were
Nawed. and thus were an “insufficient
basis” 1o change its historical protection
factor assignment of 10. The flaws are
serious. OSHA's review of the 1978
early workplace study cited by BCTD
(Ex. 208). showed that the probe
placement was incorrect. and so
virtually guaranteed high and
unrepresentative in-mask
measurements. Further, the study was
conducted on a workforce which
received little or no regular fit-testing.

Thus. reported low protection factors in
that study do not appear to be the resuit
of the inherent capability of that
respirator type. but more likely reflect
flawed expenmental design. and/or
poorly fitling masks. Similar defects
make the results of the other studies
cited by BCTD unreliable and thus
inadequate to use as & basis for setting
protection factors.

These studies help illustrate, as
explained more fully below. why OSHA
regards protection factors as indicating
performance capabilities of various
respirator types only if they are sed
correctly, fitted carefully and
maintained according to regulatory
requirements.

BCTD also objected to the fact that
OSHA assigned a protection factor of
100 to all powered air-purifying
respirators (PAPRs). OSHA noted that a
NIOSH recommendation for a lower
rating is not binding (Br. at 85). OSHA
further notes that NIOSH is aiso
planning to review its recommendations
in a rulemaking revising its respirator
approval criteria. NIOSH's most recent
public recommendations conceming
PAPRs assigned a protection factor of 25
to loose fitting PAPRs and 50 to tight
fitting PAPRs (See 10 DHHS {NIOSH])
Publication No. 87-116, at 211). Thus,
NIOSH recommends protection factars
which are lower than the 100 which
OSHA assigned. OSHA does not
believe, bowever, that these differences
In assigned protection factors would
significantly affect risk in actual
asbestos workplaces. This is because
there are few, if any, asbestos
workplaces where a PAPR is likely to be
selected, with exposures between 25
times the PEL and 100 times the PEL. Le.
between S fibers and 20 fibers per cc.
Therefore. OSHA believes that adjusting
the protection factor for PAPRs to 25 to
agree with a NIOSH recommendation
would have no real effect on workplace
risk.

OSHA notes that it is still planning to
revise and update its general respirator
standard. For the reasons discussed
above, it believes that continuing to
enforce the current asbestos respirator
requirements during this interim period
will not expose employees to
unnecessary risk. In sum, OSHA
believes its protection factor
assignments properly reflected the
record. are consistent with OSHA's
other standards, and if applied as part of
an entire respirator program offer
effective protection to respirator
wearing employees.

With respect to the other respirator
issue. i.e.. tying supplemental respirator
prolection to meeting the PEL, OSHA
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concluded that the result of
implementing the entire required
respirator program would result in
reducing exposures below the PEL. This
means that risk would be reduced below
that estimated at the PEL using any
respirator type approved in the
standards. This finding was based on
the following considerations: OSHA's
predictions of relalively Jow ambient
concentrations of asbestos afler feasible
engineering, work practice snd
housekeeping controls wouid be
instituted; OSHA's revised and
tightened respirator requirements which

‘require more protective respirator types.

require individual fit testing and PAPRs
on employee request: Agency
assessment that compliance with the
standards’ entire respirator program
would ensure adequate respirator usage
and fit; and provisions unique to
asbestos to encourage the use of
respirator types rated as more
protective.

OSHA predicted that most operations.
aller engineering, work practica and
housekecping controls were instituted
would not expose employees to above
0.2 {f/cc, the PEL. However, where
controls would not reduce exposures to
the PEL., ambient exposure
concentrations remaining in most such
operations would be 0.5 f/cc or less
measured over an 8-hour shift. For
example, see 51 FR at 22685, tables 22
and 23. In these operations, respirators
muost supplement other controls. The
permitied type of respirator rated as
least protective. .e.. a half mask with a
high efficiency filter. is rated as having a
protection factor of 10. This means that
it is expected to filter out at least 90% of
the ambient concentration if properly
fitted and worn. The remaining
concentration {less than 10%) would
leak into the mask through gaps
between the wearer’'s face and the
respirator. Since the standards require
high efficiency filters, virtually no fibers
will penetrate the filter itself. When a
hall mask respirator is used in maximum
asbestos concentrations of up to 0.5f/cc.
the in-mask concentration under
optimum fitting conditions may be not
more than 0.05 [/cc. well below the PEL.
Thus in most anlicipated situations use
of the “lowest"” ranking respirator type
was expected to reduce actual
exposures below the PELs when
respirators fit. and are maintained and
worm properly.

OSHA has also required that upon an
employee’s request, the employer
provide a respirator type rated more
protective, Le. a PAPR with an expected
protection factor of 100. 29 CFR
1610.1001{g}{2)(ii}. and 1928.58(h}(2)(iii].

6GE0LOOLS



P *” “.{4‘,!‘&‘,“—"’

Federal Register / Vol 55. No. 24 / Monday, February 8, 1990 / Rules and Regulations

$728 .

Further. (o abatement and renovation
work. where expected ambient

. concentrations are variable, additional

provisions encourage and require
supplemental respirator use without
regard to exposure levels. Thus in major
abatement jobs. incentives to use the
most protective class of respirators,
supplied air respirators operated in the
positive-pressure mode, are provided by
exempting employers who provide such
respirators from the obligation to
monitor exposures daily [or construction
employees working within regulated
areas. 29 CFR 1928.58({N(3).

Additionally, in small scale, short
term abatement and renovation
operations, where glove bags are used.
respirators must be worn by employees
removing absestos regardless of actual
exposures measured (n the workplace.
29 CFR 1928.58, app- G.

OSHA believes therefore that {ts
supplemental respirsator use
requirements will result in employee
exposure below the PELs. where
employers comply with all respirator
program provisions.

Further, unlike engineering and work
practice controls, the record does not
contain evidence that the performance
of respirators can now be reliably
evaluated by measuring in-mask
concentrations and OSHA has declined
to set respirator requirements on this
basis. Therefore, the respirator selection
and use requirements in the standards
attempt to cover most aspects of reliable
respirator use including selection, fit
testing. maintenance. and comfort

" without reference {0 oumerical

performance levels.

Thus although the respirator selection
tables in the standards rate respirator
classes in terms of their estimated
capability to meet certain multipies of
the PEL. the tables only start the
employer’'s selection process. not end it.
Thus. OSHA additionally requires, not
only that the respirator chosen be of an
appropriate class, .. may be used in
the concentrations set out in Table L. but
also that it be certified for use by
MSHA /NIOSH. and that the individual
user be personally fit-lested to account
for individual vaniations in {it, and thus
face-seal. Decreasing the inevitable
discomfort of respirator wear, and
thereby avoiding the temptation to
loosen sirap tension or remove the
reapirator for “reliel.” is provided for. as
noted above. by requiring the employer
to provide a PAPR for employees who
ask for one. instead of a hslf-mask
respirator otherwise {ndicated as
appropriate. The relative rankings of
respirator effectiveness are crude
guidelines which set a floor for

respiratar selection, which other
requirements amplify.

OSHA wished to retain flexibility to

choose among a variety of respirator
types to achieve optimum protection for
two reasons. It did not prescribe the use
of respirator types based only on their

. protection factor ratings, for at this time

that rating may be uncertain in actual
use. Further any numerical rating now
available is only a partial indicator of
respirator suitability for a job. For
example. OSHA has assigned a
protection factor of 50 to full facepiece
air-purifying respirators equipped with
high efficiency filters. and a prptection
factor of 10 to & half-mask non-
disposable air-purifying respirators
equipped with high-efficlency filters.
Although the nominal protective edge
for the full-facepiece respirator is five
times greater than for the half-facepiece
respirator, OSHA"s experience indicates
that the haif-facepiece respirator is more
comfortable, and that the full facepiece
mask can {mpair vision and contribute
to heat stress. None of these factors are
reflected in the current numerical
ratings. Therefore, the Agency is
reluctant to require always that the full
facepiece type be used, because the
Agency's experiencs indicates that it
will not always be more protective.
Similar concerns exist relative to all
respirator types. The class rated as most
protective, a supplied air type, was
acknowledged in the Court's decision to
create safety hazards which justified the
Agency's decision to allow other
respirator types which are free from
such concerns.

To provide additional prolection,
OSHA deleted from allowable respirator
types in the asbestos standards
respirator types which did not meet
extraordinary performance crileria.
Thus, OSHA has limited the flexibility
to choose among respirator types by
excluding some respirator types which
are simply not good enough to protect
against asbestos. Thus, dust, mist. and
fume filters previously allowed for
asbestos exposure, although they are
recognized as appropriate against other
toxic substances, are prohibited in the
1988 standards. OSHA believed that the
high toxicity of asbestos requires that
only high efficiency filters can be safely
used by workers when using negative
pressure respirators which depend on
filtration. Futhermore, disposable
respirators which are often allowed to
be used in other OSHA standards are
prohibited for use by asbestos exposed
workers. OSHA believed that these
respirators were not suitable because of
the apparent fitting problems. Thus,
OSHA has eliminated from possible use
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against asbestos, entire respirator
classes which the agency belleves do
not perform weil enough to reliably
protect employees against a highly toxic
contaminant such as asbestos.

OSHA believes that its respirator
program requirements, discussed above.
properly reflect the record of its
rulemaking which specifically explored
respirator design defects and program
deficiencies. In addition to the
problematic nature of respirator use.
reliance on engineering and work
practice controls for asbestos is
preferable because they measurably
reduce exposures of employees directly
invoived in asbestos producing
operations, reduce or eliminats
bystander exposures. avoid the deposit
of asbestos dust on work surfaces and
employee clothing which results in
further exposures, and include methods
of controls such as substitution. or fully
bonded asbestos-containing-materials
which will eliminate or reduce future
asbestos exposures.

The balance in the asbestos standard
was struck therefore to rely on
respirators where the preferred control
systems would be insufficient. but not to
elevate reliance on respiratory
protection to a level of performancs
which can neither be measured nor
reliably achieved. Therefore OSHA did
not mandate respirator choica in this
standard based primarily on numerical
protection factors. As stated above, at
this time the numbers themselves are
inconclusive, the rankings are only
partial indicators of respirator
effectiveness, and perhaps most
importantly, the rankings now used
emphasize a theoretical level of
respirator performance.

OSHA believes that this approach is
rational and that employees required to
wear respirators for supplemental
protection will first benefit from all
feasible engineering and work practice
controls. It is intended to enhance
reliance on f{avored control strategies
such as engineering controls, work
practices and housekeeping.

Bi-Lingual Signs and Lobels

In the 3988 standards. OSHA
prescribed a comprehensive hazard
communication program including
formal training. labeling asbestos-
containing products, and erecting signsa
demarcating regulated areas where
exposures exceed the PEL and. in
construction. where negative pressure
enclosures are erected for major
abatemnent and renovation jobs. The
training program which is required ‘to
be conducted in 8 manner which the
employee is able to understand,”
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includes conveying to sach employee
information cancerning the quantity,
location. manner of use, release end
starage of asbestos: the beaith effects
connected with asbestos exposure; and
a review of this standard. 29 CFR
1910.1001(j)(5}: 1928.58(k X3}. Neither
warning signs nor labels were required
to be in languages othes than English. &1
FR 22724. BTCD had argued that failure
to require warnings in languages other
than English is insufficiently protective
of non-English-speaking employees and
that OSHA should requre signs and
labels "bilingual in the langnages that
predominate in the warkforce area.” The
Court found that

It seems obvious that & wumnicg sign or
label in Eaglith will oniy rarety war or
educate noo-English-speaking warkers. The

. number of such workers in the construction

industry is significant * * * Sactaa (8){b)3)
directs the agency 0 provide for all workers™
(833 F. a1 1277).

Therefore it ordered OSHA to
reconsider its determination not to
require signs and labels to be in
languages other than English.

OSHA's response is as [ollows. After
reconsideration of the rulemaking
record, the Agency is adding a new
element to its raining program
specifically covering the content and-
placement of warning labels and signs.
and a new requirement that the
employer assure that employees
comprehend warning signs required in
regulated areas. Such understanding
may be obtained by utilizing English. if
workers are trained accardingly, or by
other means, such as utilizing universal
symbols. graphics. or foreign languages.
However, OSHA is pot requiring similar
assurances for warning labels.

OSHA is not specifically mandating
that warning signs and labels be in
languages other than English. because
the Agency bas determined that the
benefit of such a specific requirement is
unproven. that it raises policy issues for
the agency that go beyond this standard,
and that OSHA's entire hazard
communication program for asbestos, as
amended. will ensure that all exposed
employees are effectively wamned of the
presence and hazards of asbestos-
containing materials on worksiles.

The f{irst new provision will add
regulatory text as paragraph (j)(5)(iii){J}
of the general industry standard and
paragraph (k)(3)(iii)(J) of the
construction standard, by adding a new
element for inclusion in training
programs. Thus, employers must inform
employees of “the requirements for
posting signs and affixing labels and the
meaning of the required legends for such
signs and labels.” Training must cover

the location. and contents of
mandated labels and signs: OSHA
Intends that employees be xhown sctual
signs and labels and review their
cantents during training soo-English
speaking employees theseoy wili be
familiarized with the wording of signs
aad labeis and the signficance of those
legends. OSHA believes that the
additicoal training component will
assure tha comprehension by all
employees of written warnings which
are applied or posted to hazardous
and locations.

Relying on the tralming componeat of
hazard communication programs to
ensure knowledge and comprebension
of written wamings has been OSHA's
regulstory approsch in the two generic
hazard communication standards it has
promulgated—ihe generic hazard
cammunication rules covering bealth
related hazards, 29 CFR 1810.120Q, and
the cantrol of hazardous energy source
rule, also known as lockout/tagout. 29
CFR 1910.147. In the lockout/tagout rule,
OSHA allows machinery to be tagged in
certain limited circumstances to pravent
the release of hazardous energy, when
maintenance and servicing are
performed. Although the dangers of non-
comprehension by employees ars
immediate and can be deadly, OSHA
does not require foreign language tagout
legends. but relies instead an training
programs to underscore the meaning of
tag messages, and requires that tags be
“understandable” by all affected
employees. 29 CFR 1910.147(c}(7). The
generic bealth hazard communication
standard similarly relies on training as
the major medium of emplcyee
instruction as to hazards. As noted in
the Agency's earlier response. OSHA
allows the addition of foreign language
legends to English language signs and
labels. if the employer believes
comprehension will therebry be
improved.

OSHA has also added a requirement
that the employer assure that warning
signs required for regulated areas bear
legends which are understardable to
employees working in and contigoous to
such posted arers. 29 CFR
1910.1001(j)(1)(iv): 1828.58(k)(1){iv}.

OSHA will not require that such signs
be in a foreign language. but employers
mus{ assure comprehension by all
affected employees incinding non-
English speaking ones. To convey the
meaning of all elements of the required
legend. the employer may use symbols,
graphics, pictographs or languages used
by affected employees. or any other
proven means of communication.
Posting regulated aress wams two
employee groups, those working within
the ares who undergo trzining, and
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those who work in the vicinity of
regulated arsas. who may not recetve
asbestos training. The second group is at
risk of significant asbesios sxposure if
they cannot understand e signs which
demarcate the potential h!ghfxpom
area.

Protection of bystander emplcyeeo
has ecquired special menning in
asbestos work, because of the historical
record of significant diseese and death
suffered by empioyees who themselves
did not handle asbestos, but who -
worked in the vicinity of those who did
{See 51 FR at 22711, 1). Therefore, OSHA
bas tried to redoce the risk for
bystander employees where feamble.
The provisions added are intended to
protect both groupe.

As noted sbove OSHA hes not added
regulatory provisions which require
foreign language legends or symbols on
warmng labels. OSHA believes that
because labeling of asbestos products is
done by the manufacturer, the
appropriate language for any
downstream work force is anknown.
Employees who work with asbestos
products ars required to undergo
training if their exposurs will be
significant. and those who work in areas
where exposures will exceed the PEL
must be trained and also wamed by

sgus.

Thus. although employers may attach
foreign language and symbolic legends
to product and waste material labels,
OSHA does not believe the incremental
benefits of such a requirement compels
its adoption.

One policy concern of the Agency
should be noted. Requiring foreign
language warnings in the zsbestos
standard would constitute the first
departmental requirement of this nature.
Many departmental requirements across
agency lines involve the communication
of hazards. dangers, risks. and benefits
to immigrant or foreign language work
forces. The Agency believes that the
issue of requiring the public to utilize
foreign languages should only be
addressed after a broader airing of the
concerns about such an approach. The
Agency believes that the approach
taken in this standard, relying on
performance cbjectives to assure
comprehension of wamnings, becanse it
does not raise these policy concerns and
because OSHA believes it is effective, is
the most sppropriate approach to
conveying asbestos wamings to affected
employees.

IV. Stats Plan Applicability

Twenty-five states and U.S. territories
have their own OSHA-spproved
occupational safety and heaith plans.

- —
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These states and territories are: Alaska.
Arizona. Californie, Connecticut {for
state and local government empioyees
only). Hawaii. Indiana. lowas. Kentucky.
Marylend, Michigan, Minnesota,
Nevada, New Mexico, New York (for
state and.local government employees
only). North Carolina, Tennessee, Utah,
Vermont, Virginia. Virgin lslands.
Washington, and Wyoming. Those
states and territories are to adopt a
standard comparable to that of OSHA's
within six months of the effective dala
of the Federal rule. -

- Llst of Subjects

29 CFR Part 1910 o

Asbestos. Cancer, Health Labeling,
Occupational safety and health,
Protective equipment. Respiratory
protection, Signs and symbols.

29 CFR Part 1528

Asbestos. Cancer, Construction
industry, Hazardous materials, Health,
Labeling, Occupational safety and
heslth. Protective equipment,
Respiratory protecﬂon. Slgm and
symbols. .

V. Authority

This document was prepared under
the direction of Gerard F. Scannell,
Assistant Secretary of Labor for
Occupational Safety and Health, US.
Depariment of Labor, 200 Constitution
Avenue, NW. Washington, DC 20210,
Accordingly, pursuant to sections 4, 8(b),
8(c} and 8(g) of the Occupational Safety
and Health Act of 1870 (29 U.S.C. 853,
855, 657), section 107 of the Contract
Work Hours and Safety Standards Act
(Construction Safety Act) (40 US.C
3313). the Longshore and Harbor Workers
Compensation Act (33 US.C. 41). 29
CFR part 1911 and Secretary of Labor's
Order No. 883 (48 FR 35738}, 29 CFR
parts 1910 and 1928 are hereby amended
as set forth below.

Signed at Washington. DC, this 29th day of
Janusry. 1990,

Cerard F. Scanssll,
Assistant Secretory of Labor.

Amended Standards

Part 1920 of title 29 of the Code of
Federal Regulations is bereby amended
as foliows:

PART 1910—{AMENDED]

Subpart Z—{ Amended]

1. The authority citation for subpant Z
of part 1910 continues to read as
follows:

Authority: Secs. 8 & Occupstional Salety

and Heslth Act. 28 US.C 855. 857; Secretary
of Labor’s Orders 12-71 {38 FR 8754}, 8-78 (41

FR 250591, or 9-&3 {48 FR 25738) as applicable:

and 28 CFR pant 1911

All of subpart Z 1ssued under sec. &(b) of
the Occupational Safaty and Health Act. 29
US.C 855(b). except thoss substances listed
in the Final Rule Limits column of Table 2-1-
A. which bave identical limits listed Lo the
Tranmtional Limits coiurnns of Table Z-1-A.
Table Z-2 or Table Z-3. The latter wers
iasued under sec. 8{a) (29 U.S.C. 855({e}).

Section 1910.1000, the Transitionsa Limits
columns of Table Z-1-A. Table Z-2 and Z-3
also issued under 5 US.C, 553. Section
1910.1000. Tables Z-1-A, Z-2 and Z-3 not
fssued under 29 CFR part 1911 except for the
arsenic. benzene, cotton dust and
formaidehyde listings.

Section 1910.1001 also issued under sec. 107
of Contract Work Hours and Safety
Standards Act. 40 US.C. 333.

Section 1910.1002 not issued under 29
U.S.C. 855 or 29 CFR part 1911 also {ssued
under $ US.C. 553, -

Section 1910.1003 through 1910.1018 also
{ssued nnder 29 US.C, 853

- Section 1910.102S also issued under 29
USC.853and 5USC 35

Section 1910.1028 lho issued under 5
USCoess.

Ssction 1910.1043 nllc mucd under §
USC sS1.etseq

. Sections 1910.1045 and 1810.104- Also

{ssued under 20 US.C. 8532

Section 1910.1048 also issued undeg -
U.S.C 853 .

- Bections 1£10.1200, 1810.1459 And 19‘10.15@
also Issued under 8 US.C. 553, -

2 Section 1810.1001 is hereby
amended by adding new paragraphs-
(1)(4), GX1)(iv). QYSIALM, GI(S)LITL
G)SHIvHC) (U7)(KD). and (o){4). and
new sppendix L and by revising
paragraph (p)(2). to read as [ollows:

§ 1910.1001 Asbestos, tremoiits,
snthophyilite, and actinolits.

u) .00

(4) Smoking in work areas. The
employer shall ensure that employees
do not smoke in work areas where they
are occupationally exposed to asbestos
because of activities in that work area. -

. o o

1}° * °

{iv) The employer shall ensure that
employees working in and contiguous to
regulated areas comprehend the
warning signs required to be posted by
paragraph (j)(1)(i) of this section. Means
to ensure employee comprehension may
include the use of foreign languages,
pictographs and graphica.

(5] L Y

(‘ii’ * o €

(1) The names. addresses and phone
numbers of public health organizations
which provide informstion, materials,
and/or conduct programs concerning
smoking cessation. The employer may
distribute the list of such organizations
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contsined in Appendix L to comply with
this requirement.

{J] The requirements for posting signs
and affixing labels and the meaning of
the required legends for such signs and
labels.

(iv] [ 2 I ]

(C) The employer shall inform all
employees concerning the availability of
self-help smoking cessation program
material. Upon employee request. the
employer shall distribute such material,
conaisting of NIH Publication No. 89~
1847, or equivalent seif-help material,
which {s approved or published by a
public health organization hsted in
appendxx l.

(1) s e 0

10410} R

(D) A statement that the employee has
been informed by the physician of the
increased risk of lung cancer
attributable to the combined effect of
smoking and asbestos exposure.

(o) e ¢ o -

(4) Compliance date. The
requirements of paragraphs (i)(4).

- @0)Gv). GSMENA). GYS)EED).

({)(5)(1v)(CT. and (1}(7){1)(D) shall be
complied with by May 7, 1890

[.p) * 0

(2) Appendices B, P, G, H. and [ to this
section are informational and are not
Intended to create any additional
obligation not otherwise imposed or to
detract from any existing obligation.

Appendix 1 to § 1910.1001—Smoking
Cessation Program lnformetion For Asbestos,
Tremolits. Anthophylilts and Actionalite—
Noa-Mandatory

The following organizations provide
smoking cessation informauon and program
material

1. The National Cancer Institute operates s
toll-free Cancer Information Service (CIS)
with trained personnel to help you. Call 1-
800-4-CANCER® to reach the CIS office.-
serving your area, or write: Office of Cancer
Communications, Nationa) Cancer institute,
National Institutes of Health. Bullding 31,
Room 10A24, Bethesda. Maryland 20892

2 American Cancer Society, 3340

Peachtree Road. NE.. Atlants. Georgia

30062, (404) 3203333

Thas American Cancer Society (ACS)isa
voluntary organization.composed of 58
divisions and 3.100 local units. Through “The
Creat American Smokeout” In November, the
snnual Cancer Crusade in April, and
numerous educational materials, ACS helps
people learn about the health hazards of
smoking and become successful ex-smokers.

3. American Heart Association, 7320

Creenville Avenue, Dallss, Texas 75231,

{214) 750-5300

¢9€0L001S
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The Amencan Heart Associstion (AHA) s
s voluntary organizahon wra 130.800
members (phyucians. saeanats, and
laypersons) in 55 state and regional groupa.
AHA prodaces s vanety of publicadons and
sodiovisuai materials about the effects of
smoking on the heart. AHA also has
developed & guidebook for incorparating &
weight-control componest into amokng
cessation prograras.

4. Amencan Lung Association. 1740

Broadway. New Yorx, New York 10018,

{212) 2458000

A voluntary organization af 7.500 members
(phywicrans, nurses. and fxypersons), the
Amencan Lang Asseciation (ALA) conduacts
numerces pobiic wformaton programs ebout
the health efact of smaking ALA kxs 58
state and 8S local unuts. The organrestian
actively supports legisiaton and information
campaigna {or non-smokers’ nghts and
provides help for smokers who want.to quit.
for example, through “Freedom Prom
Smoking.” & seli-beip smoking cessation
program.

S. Office oz Smaking and Health, US.

Department of Health and. Human

Services. $500 Fishers Lane, Park Building,

Room 110. Rockville. Maryland 20857

The Office on Smoking and Hesith (OSH)
is the Department of Heaith and Human
Services’ lead agency in smoiang contral
OSH has spansored disstnbrution of
publications ob smoking-realted lopics, such
a3 free Dyers oo relapse afer tnitial quitting,
helping & friend or family member quit
smoking. the heaith bazerds of smoxing, and
tha effects of parental smoking on teenagers.

*{n Hawaii, on Oahy call $24-1234 feall
collect from neighboring ixlands),

Spanish-speaking stafl members are
avalable during daytime houss to callers
from the following sress: California. Florida.
Ceorgia. [llinois. New Jersey (srex code 210).
New York. and Texas. Consult your iocal
telephone directory for listings of local
chapters.

PART 1926—{AMENDED)

Subpart O—{ Amended]

3. The authority citation for subpart D
of 23 CFR part 1928 continues lo read as
follows:

Autbority: Secs. 4. & 8 Occupational Safety
and Heslth Act of 1370 {23 US.C 853, 855,
657). sec. 107 Contract Work Hours and
Safety Standards Act [Coastruction Safety
Act). 40 US.C. 333. and Secretary of Labar's

Orders 12-71 (36 FR 8754). 8-76 (41 FR 25059).

or 8-43 (48 FR 35738} as applicable. Sec.
1928.55(c} and 1925.58 also 1ssued under 29
CFR part1911.

4. Section 1928.58 is bereby amended
by edding new paragraphs (j)(3).
(k}(2)(iv). (R)(3)E). (k){3)(ii)().
(K}(4)(iii), {m}(4)(i{D) and (o0}{3L and
appendix |. and by revising paragraph
{p)(2}). to read as follows:

§1926.53 Asbestos, tremaoiite,
anthophylilite, and actnolite,

* e e

(3) Smoking in work areas. The
employer shall ensure that employees
do not smoke in work areas where they
are occupatiomally exposed to asbestos
be[t‘::u:)e of activities In that work area.

)(1 ¢ * @

(iv) The employer shall ensure that
employees working in and contiguous to
reguisted areas comprehend the
warning signs reqaired to be posted by
paragraph (k}1){i} of this section. Means
to ensure employee comprehension may
include the use of foreign languages,
pictographs and graphics.

(3) . @ .

(m * 0@

(I) The names, addresses and phone
numbers of public health arganizations
which provide infarmation, materials
and/or conduct programs concerning
smoking cessation. The emnployer may
distribute the list of such organizations
contained In appendix }, to comply with
this requirement.

(]} The requirements for posting signs
and affixing labels and the meaning of
the required legends for such signs and
labels.

(‘) .- ® e

{if) The employer shall inform ail
employees concerning the availahility of
self-help smoking cessation program
material. Upon employee request, the
employer shall distribute such material
consisting of NIH Publication No. 88—
1847, or equivalent self-help material,
which is approved or published by a
public health organization listed in
appendix J.

¢ e

{m)

(_4)) t e

l * 0 o

(D) A statement that the employee has
been informed by the physician of the
increased risk of lung cancer
ahributable to the combined effect of
smoking and asbestos exposure.

[O) “ e

{3) The requirements of paragraphs
(3)(3). (k}1)(iv) (RU3)GEAY, (R)}3)E)(T)
(k}{4)(iii). and (m){4)(i}(D) shall be
complied with by May 7, 1990

(2) Appendices B.F,G.H. l and j to
this section are informauonai and are
not intended to create any additional
obligations not otherwise imposed or to
detract from any existing obligations.

. . L] . .

Appendix ] to § 1928.58—Smoking Cessation
Program information for Asbestos, Tremolite.
Anthoplryilite and Actionlite—Non-
Mandatory.

The following organizations provide
smoking cessation information.
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1. Tha National Cancer nstutate opervtes &
toll-fres Cancer informaton Service (CIS)
with trained personned to heip you Call 1-
X00-4--CANCER® 10 reach ths CIS office
serving your area. ar write Cffice of Cancer
Commmumications, National Cancer insdtote.
Nationai institutes of Health. Building 31
Room 10A24. Bethesda, Maryland 208@2.

2 Amencan Cancer Society, 3340 Peschiree
Rosd. NE. Atlanta Georpa 30028, {4D4)
320-3333
The Americen Cancer Society (ACS)is s

voherary arganization composed of 58

divisions and 3,100 local zxts. Throegh “The

Great American Smokeout™ in November, the

snnuai Cancer Crusade in April. and

pDumerous educationsi matenais. ACS helps
peopie learn about the heaith hazards of
smoking and become soccessful ex-smokers.

3. Americen Heart Association. 7320
Creeuville Avense, Dallas, Texas 75231,
(214) 7508300
The American Heart Association (AHA) is

a voluntary organization with 130.000

members {physicians. scentists. and

laypersona} in S5 sate and regional groups.

AHA produces & varrety of publications and

sudiovisual matertais sbout the effects of

smoking on the heert AHA alsc has

developed a guidebook for incorporating s

weight-control component into smoking

cessation programs.

4. American Lung Association. 1740
Broadway. New York. New York 10019,
(212} 2458000
A voluntary organtzation of 7.500 membens

(physicians, nuryes, and laypersons), the

Americsa Long Associstion (ALA) conducts

namervas public information programs sboat

the health effects of mmooking. ALA has 59

state and 8S Jocal anits. The organizstion

actively supports legislation and information
campaigns for non-smokers' rights aad
provides help for smokers who wast to quut.
far example. throogh “Freedom From

Smoking.” & self-heip smoiking cessation

program. .

5. Office on Smoking and Health, US.
Depanment of Health and Human Services.
$800 Fishers Lane, Park Building. Room 110,
Rockville. Maryland 20857
The Office on Smoking and Health (OSH)

is the Department of Health and Human

Services’ lead agency in smoking control.

OSH has sponsored distnbution of

publications on smoking-reisted topics. such

s free {lyers on relapse after initial quitting.

helping s friend or family member quit

smoking the heaith hazards of smoking. and
the effects of parental smoking on teenagers.
*In Hawaii on Ozhu call 524-1234 [call
coliect from neighboring istands).
Spanish-speaking stafl members are
available during daytime hours o callers
from the foillowing areas: Califorma. Florida.,

Ceorgis. Mlinois, New Jersey {area code 201},

New York. and Texas. Consuit your local

telephone directory for listings of local

chapters
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