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OCCUPATIGNAL SAFETY & MEALTH REPORYTER

inspections foBowing death or sedowvs ininry, il the
confidentiality requirement overtides the posting require-
ment, this would violzte criterion under Bart 902, Title
29, Code of Federal Regulations. There does not appear
1o be any ptovision for an inspeclor 1o obtain & vourt order
o compel entry where it has been vefused.

B the director of the Department of Labor and In-
dustries assumes jurisdiction over 3 citation, there is
apparently mo explicit provision for further teview of his
raling by the Board of Industidal frsurance Appeals or by
the cousts, If the disector can decide what goes to the
appesis board and what does nof, this may yield an
uneven administrative teview process.

. Advance Notice

Exceptions to the advance notice prohibition we
clearly contemplated in the proposed state safety and
health 3¢t and in explanatory rotes in the state plan, “We
would point out that the director ks not authorized to
pant such sxXceptions. In the event thas such author
iztion ks found, its Nmitations, e, conditions under
which exceptions may be granted, must be spelied out.™

All public employees are to be treated the mame ax
private emplovees, except that they cannot e fined for
viofations other than faflure 1o abate. Lack of any kind of
fanction upon discovery of a viclation vistually preciudes
any incentive to abate a hazard before 2 citation & isued
and a0 abatemnent period & set,

Emergency standsrds may be adopted i the agency
finds a hazard (o public health or safety. Interpretation of
the teem “public” could foresessbly be troublesome, In
addition, thete & no provision that the dirsctor will adept 3
permanent standard 10 replace the temporary standstd
before it expires. ’

The state act wouid provide that any employer of
workman who knowingly removes, displaces, damages, or
destroys & safety device or safeguard wilt be guilty of a
misdemeanor, “Jt would be unconscionsbie (o approve
suth & provisior which allows both the employer and that
3tate to punich a worker for a violation of the statuze.”

The general duty clause requlres cach employer 1o
fumish a place of employment frez from recogpized
bazardy The federat zct refers to employinent and 3 place
of employment in 315 generst duly tlanse, To the extent
of ¢ distinetion, ¥ criticad part of the enforcement
program fais to be ar feast as effective s that provided in
the Act, -

AGC Views

Although penaity scctions of OSHA and the state act
dilfer 10 some degree, the state plan will be g5 eflective as
aud in some areas oven more o0 than OSHA, R, Chades
Shors, director of safety, and Frank N, Young, chairman,
Accideni Prevention Commatles, Aswociated Genead Cone
tractors of Ametica, e, aid.

The Sbattle Nocthwest Chapier of the AGC has wotked
closety for many yeaes with the sirvie Degariment of
Fabor and iIndusiries, adopiing offective safety and heaiih
rules and twgutations, and these rmifes and tegulationy have
teen acceptabic to both labor and manupement. In i
jmportant 3e3s bor and muonsgement are in grecroont
with the siste progtaen under the proposed acl.

Oecuporianot Safety & Haotih Roportar

bly expected 1o resull from exposzvrs during the tfransé

The state Workmen's Compensation Advisory Com-
mittes, composed of labar and management sepresenta
tives, endorses the gphilosophy adopted in the penslty
section of the proposed lepistation for 2 monmandatory
penalty for sedous violations snd fully endorses the
mationade behind this proviso, Phitip Y. Bork, chairman of
the commitlee, said,

The state Hezlth Faclities Aswciation zecommends
that 2t Jeast 20 percem:t of the budpet for the sate

 program be devoted te providing education and techaical

contuiiation needed to help buminsses with the regufa-
tions, Sharon Winn w=id on behsif of the Association.

The proposed gtate law does noc tpeeily information
must be coliscted on the ncrease mdfor decrease of e
incidence of accidents 2nd injuries ;. related 20 specific
stapdards. 1t is imperative that e attempl be made 1o
coifect information on the effectivensss of specific stand-
2tds for reducing sccidenty.

The proposed sct does not nmke it explicil that the
ttate fire sarshal s the pwin enforcer of fire safery
standards. From {estimony ot the Iwating on this subjecs,
it appeared that the distinctfon had beer made. This issoe
should be clarified 16 prevent fater confusion.

L.itigetion /

UD REQUESTS COURT TO SEY ASIDE
LABOR SECRETARY'™S ASBESTOS STANDAAD

The Secretary of Eabot's standard for occupational
exposurs 6 asbestos dust does aur comply with the
requirements of the ccupational Safety and Health Act,
the Industrial Unios Department, AFLLIO, argued in i
briel to the US. Couri of Appmk for the District of
Cohumbia.

In is suit against the Secretsty of Laboy, the LD
requested shat the court st asde the standard and
remand the cxse to the Seoretary with instructions to
modily the standard,

The standard’s fouryesr defay in implemeniation of
the two-fiber standard i unsupporied by record evidence;
the monitoting, recordkeeping, and medical examinalion
provizions of the standard are inadequste; and the stand-
ard’s labeling provisions fall w satis?y the requirements o!
the Act, atcording to the bnion's bl

The Secielary’s fouryear “feasitility™ delay was not
supported by substantial evidence. v the RID's apinion,
because the National Institate for Occupational Safety
and Hezhib criteriz which secommend2d a two-fiber stand.
ard slated that the recommended saadard was “azmend.
able to technigues that are valid, reproducible, and aval
sble 1o industry and official agennss and .., artainable
with existing technolagy. In xdéd:upn, NHOSH recom.
mended a two-year defay in impis~entation of the wo
fiber srandard “to pesmat installatian of accessary engi-
neering <ontrols,”” The Secretary’s Advisory Commitiee
suggested 3 two-year delsy in that e standard.

No Hanm Experted
The Secretary's determinazion the: “ao ham is teasoen
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tional period™ of four years was glte disputed by the
1UD). “The effects of asbestos exposute on human jupgs arc
eumtulative and far 1o much suffering witl continue
under the twp-fiber standard, the HID said. Both NIOSH
and the advisory committes reeognized this and recom-
sended thar methods of control be impiemented to
further reduce exposure regardiess of whether the two
fiber standad was being met, the 1UD added,

The monitoring standard is deficient in that eves where
employees xre confronted with grave danger to their
health, the employer is not tequired 10 conducet follow-up
monitoring on 2 periodic basis o insure that the compli-
ance propram is producing the desired result of lowering
the dust count, accotding to the HUD. Ewen i the
Secretary iv administering the standard to require moni-
toring once every six months this & not frequent enough
to provide alf employees - aspecislly those in high risk
areas subject fo peak concentrativet — the necessary
protection which the Act entitles them o, he 1UD
ergued.

The tecordkesping provisions of the standard are slso0
Enzdegitate In the IUD’s opinion. The standard requires
that “every employer shall maintain records of any per-
sonat of environmenial monitoring sequired by this section
~ v for 4 pesiod of et feast 3 yean.” With this langeage, tie
Secretary exempted from the recordkeeping requitement
the smsulis of afl momitoring other than that “reguited™
by this standard and placed his sanction on the destruc
tion of records more han three yeans ofd, the SUD stated,
On this subject, the IUD wid:

“But 3 3-year rule for maintainity secords of monitor-
ing smacks of abdicating enforcement of OSHA., The
practical effect is that records may not be availadle either
16 key Federsl Government officials or employee repre-
sentatives for use in comnection with their enforcemant
efforts or sudies concerning occupational health hazasds
which the Act was designed 10 encousage .., &t also
mocens that for employees who frequently move from one
employ?s to gnother, as in the comtruction industry, ne
one may ever be privy to permanent records conceseing
their exposure 10 ashestos dust over extended periods.”

The standurd's mquitement thal medical records need
onjy be senained by employers “for at Jeast 28 years”
simply doc: pot sasuic shart the oplimut guantity of datas
and information will be availzble, the HID argued. Also,
to essule that government researchers are accorded a8 the
necetsaty datz with which o work in their quest to
understand the fatal discases associated with asbestos, the
standard should include a requirement cither that the
employer or (he govermmend conlinue annval physical
examnalions, ad no cosd O e employess. the [UD said.

The habeling provisions of the stundard fait 10 satisfy
the requirements of OSHA, according to JUD's brief. The
required warning that “Breathing Asbestos Dust May Be
Hazardots Ta Your Healidd™ grotly understates the tzue
nature Of the threat, the HUD suid, At the very loast,

some lerence to ashestosis Ind cancer should he oblips

tory, the IUD contended.

“With respect to each of the five major component
patts of the asbestos siandsrd the Secresaey has fuiled 1o
meet the mandate of the Act,” the 1UD said in conclu-
sion,

Arbitration

ARBITRATCOR APPROVES "RIRTY WOHK”
MEFERENTIAL FOR EXPOIURE TO CHEMICAL

An employee who wis exposed to 3 chemical known to
have catdiovasculsr effects on human beings was entithed
to o Four percent dirty work differentiaf for aff the time
he wotked and was B0t provided with ovemalls by the
employet, Arbitratar Paul D. Hanlon ruled.

The ruling invoived Naval Torpedo Stalion, Keyport,
Wash, (59 LA 325). : _

An employee of the raval sation fifed 2 grievance
alteging 1hat he wai entitled 20 an “environimental pay”
differentia) for warking it an seea in whichk he wag
expased to high levels of Otta Fuel Il The employee 3lso
shirned that he was entitled 10 &ty pay™ since he was
not provided with proteciive equipment white working in
the cleaning room

The union presented severzl witnesses who had warked
with the chemical, and who testified that they had
experienced periodic headaches and mild nausea after
wasds However, the employer presented evidente to show
that its veniBation system had been improved so tha
tasss just prior 10 the arbitration hesting indicated that
the tevel of Otio Fued H in the air was below the
threshold Fmis,

The ancontradicted evidence of the smployer's medical
taperis established that the chemical cannot ¥ removed
ftom clothing completddy by wash-infiry, which s 3
pretequisite under the contrace for an envitonmental pay
difTerentiat, the arbiteztot found, On the other hand, the
tvidente showed that Otto Fuel B cannot de removed
from clothing completely by washing, Banlon found.
Thesefore, the arbitrator ruled that the employer must
pay the smployze & dirty work differsntial,

Resezrch

HEW ISSUES FINAL REGULATIONS
FOR ALSEARCH DEMONSTRATION GRANTS

Final segulations setting forth the conditions and pro-
cedures for awarding grants for sesearch and demonstra.
tion projects under Section 20 {a} (1) of the Occupational
Safety 3nd Health Acr were isssed by the Department of
Health, Education, sné Welfare on October 36.

The regulations will appear in 2 fulize suppiement 10
the OSHR Reference Fide. The rules, proposed April 19,
1972, were adopred without change, adding 2 new Par
87 to Fitde 42 of the Code of Fedrm) Regufations.

industry submitted severa! comments on the proposed
vies objecting 10 the prohibition on making pranis to
profit making orgatirations. It is HEW's poticy that profis
making organizations are not eligible ot granis exeept
whete specificatly permitizd by statute. Federal suppont
of research activities by pealit making omganizations may
Pe carrir¢ out by contsact.

Sinee the Natioad) Institvie for Occuputional Safciy
and Health conducis 2 substantial contract seseargh pro-
giam. the govemment Wil nat be deprived of the henefits
i0 be obtained froen e experdise in the profitmaking
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