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IL. STATEMENT OF FACTS

A. Rockwell Knew Of The Hazards Of Asbestos Since The 1960s And Did Not
Warn The Public Until The 1980s

While Rockwell plays coy in terms of when it first acquired knowledge, Rockwell admits it
learned of the hazards of asbestos sometime in the 1960s. (See Rockwell’s Responses to GO 129
Standard Friction Interrogatories at 24:22-27, attached to the Declaration of Sarah Gilson (“Gilson
Decl.”) as Exhibit A.) By the 1960s, ArvinMeritor “knew that workers exposed to asbestos dust
were at risk of developing disease.” (See Bankhead . ArvinMeritor, 205 Cal. App.4th 68, attached
to the Gilson Decl. as Exhibit B.)

In 1973, Rockwell sent Jetters to Abex and other manufacturing companies with a-copy of
a grievance filed by its local union concerning the amount of dust on and around the brake linings
being sent to Rockwell factories by suppliers. (See January 1973 grievance and letters, attached to
the Gilson Decl. as Exhibit C.) The grievance complained of the “serious health hazard” posed
by the asbestos dust to Rockwell’s employees, (Id.)

Concurrently, at the 1973 Asbestos Study Committee meeting of the Friction Materials
Standards Institute, of which Abex, Bendix, Carlisle, and other major asbestos friction materials
manufacturers were members and attended, the manufacturers expressed their concern with not the
direct cost of labeling their asbestos products as such, but the “indirect cost of the customer
reaction to the warning label.” (See FMSI Meeting Minutes, p. 2, attached to the Gilson Dec]. at
Exhibit D.) The overriding concern in the friction Industry at the time was that customers would
purchase linings from companies who did not warn, thereby giving an unfair economic advantage
to those manufacturers who remained silent. (Id. ) This evidences the financial motivation that
friction companies, such as ArvinMeritor, were feeling to withhold information about asbestos
hazards from the consuming public and sets forth the context in which ArvinMeritors decision not
to warn customers about asbestos must be considered. dId)

In July 1974 Rockwell implemented an inspection protocol for incoming brake lining
materials because of the “possible health hazard cause by excessive asbestos dust”, (See Rockwell
Internal Letter “Lining Dust in Blocks as Received- Health Hazard”, attached to the Gilson Decl.

as Exhibit E.)

3.
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In March 1976, an industrial hygiene survey of Rockwell’s brake plant in Ashtabula, Ohio
was taken to test airborne asbestos levels specifically and to determine the extent of the “potential
health hazard.” (See Clayton Industrial Hygiene Survey, attached to the Gilson Decl. as Exhibit
F.) The survey recommended the use of exhaust ventilators on the equipment reworking brake
materials and commended the use of ventilators by Rockwell’s staff. (Id.) The survey also
discussed the correlation between exposure to asbestos and mesothelioma. (Id.)

Immediately thereafter, in May of 1976, Rockwell’s Supervisor for Safety and Health
Elona Hoffman, RN addressed the “serious problems™ of employee protective gear, respirator use,
fiber drift and disposal of asbestos dust reported in the March survey. (See Rockwell Internal
Letter “Re: Clayton Report”, attached to the Gilson Decl. as Exhibit G.)

In 1978, eight years before it even mentioned the risk of cancer to product users, Ms.
Hoffman on behalf of Rockwell received notice from counsel for a former Rockwell employee
who had been diagnosed with “pleural mesothelioma, a form of cancer which is unique to asbestos
exposure” that litigation was being undertaken on behalf of the employee as against the
manufacturers of asbestos brake linings used by Rockwell. (See Letter to Elona Hoffman, attached
to the Gilson Decl. as Exhibit H.) In response, Ms. Hoffman sent counsel a list of suppliers of the
asbestos brake linings in Rockwell products, (See Letter from Elona Hoffman, attached to the
Gilson Decl. as Exhibit 1.)

I April 1979, after a further Ashtablua facility inspection, a Rockwell internal

memorandum recommended that brake assemblies and linings formerly transported and sold loose

in tubs should be totally enclosed and labeled “because the possibility of generating asbestos fibers

during shipment is very real.” (See Rockwell laternal Letter “Asbestos”, attached to the Gilson
Decl. as Exhibit J.) This precaution and the risk of exposure to asbestos from merely
transporting or handling brake products were never passed on to end users, however.

In June 1979, Ms. Hoffman wrote to all supervisors at Roclkwell about asbestos handling
procedures, including mandatory vacuuming of workspace floors and empty lining boxes and the

prohibition of compressed air or sweeping for cleaning up asbestos dust. (See Notice of Procedure

4
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and Rockwell Internal Letter “Review: Asbestos Handling Procedure” attached to the Gilson Decl.
as Exhibit K.)

In 1982 Johns-Manville sent Rockwell a letter urging Rockwell, like General Motors, to
publicize its “policy towards asbestos” as “emotionalism has tended to skew rational direction” on
the asbestos issue. (See Rockwell Internal Letter “Johns-Manville-Response to Agbestos” and
attachments, attached to the Gilson Decl. as Exhibit L.) Mr. Ronald Wissink, who received the
letter at Rockwell, forwarded 1t on within the company, stating that he had not understood that
Rockwell had a corporate position on asbestos although as a plant they stipulated the use of non-
asbestos products in construction materials and in furnaces. (Id.) Rockwell discussed the Johns-
Manville letter internally in September 1982, and stated that they had not yet developed a formal
policy regarding the use of asbestos in their facilities or in their produects. (See Rockwell Internal
Letter “Response to Johns-Manville- Rockwell Asbestos Policy”, attached to the Gilson Decl. as
Exhibit M.)

In the early 1980s, Rockwell claims it began using a meaningless and weak statement

which said “Caution: Contains asbestos fibers, avoid creating dust. Breathing asbestos dust may

cause serious bodily harm.” (See Deposition of Bruce Ketcham, PMQ ArvinMeritor, Inc., taken

: September 30, 2012 in Bankhead v. Allied Packing & Supply at 163:11-164:8, attached to the

Gilson Decl. as Exhibit N.) It did not use the word “wamning”. (Id.) It did not mention the word

“cancer”. (Id.) It did-not describe any of the appropriate methods or materials to be used to avoid

creating or breathing asbestos dust. (Id.)

In September 1986, nearly two decades after Rockwell first became aware of the hazards of
asbestos, Rockwell began labeling the brake assemblies it sold with asbestos linings to read:
“DANGER / CONTAINS ASBESTOS FIBERS/ AVOID CREATING DUST/ CANCER AND
LUNG DISEASE HAZARD” (See Rockwell Internal Letter “New Asbestos Standard-Labeling”,
attached to the Gilson Decl. as Exhibit O.) The label still did not recommend the use of
ventilators, vacuums, or explain that dust could be found in the empty boxes in which the products
were shipped, all three iscues of which Roclwell was well aware by 1086. (Id.) The label still did

not advise how to “avoid creating dust”. (Id.)

5.
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Rockwell continued selling asbestos-containing products until the year 2000. (See
Deposition of Bruce Ketcham, PMQ ArvinMeritor, Inc., taken September 30, 2012 in Bankhead v
Allied Packing & Supply at 16:14-17:2, attached to the Gilson Decl. as Exhibit N.)

The decedent Gene Lepore was exposed to asbestos from Rockwell brakes after Rockwell
admits 1t knew of the hazards of asbestos and before Rockwell began warning about asbestos
hazards or the content of its asbestos brake parts. From 1974 until the mid-1980s, he worked at
Port Hueneme in the Employee Development Dept., where he would coordinate training for the
civilians, including mechanics in the Construction Equipment Department (CED). (See Plaintiffs'
Video Direct of Gene Lepore, Vol. 1, pp. 24:16-25:9; 25:23-27:4;728:11-23, attached to the Gilson
Decl. as Exhibit P.) Mr. Lepore spent significant time at CED, at least every other day, often
daily. The mechanics were frequently performing repair and maintenance work in his presence.
The mechanics did not stop work because he was therc. (Id. at 36:9-17; 43:21-45:4.; see also
Deposition of Donald Bangs, Vol. V, taken February 21, 2012, pp.928:10-14, attached to the
Gilson Decl. at Exhibit Q.)

Co-worker Tony Villegas recalled that working with Rockwell axles from the 1960s to
1980s mx CED. He also recalled Mr. Lepore being present for this work. (See Deposition of
Antonio Villegas, Vol. V, taken March §, 2012, pp.838:11-13; 838:24-839:5; 839:21-25; 840:19-
23; 841:9-842:16, attached to the Gilson Decl. at Exhibit K) Hc arced Rockwell brand brakes
while decedent was around “a lot” (Id..at 981:18-982:10.)

Co-worker Donald Bangs identified Rockwell brake linings as a brand of brakes used on
forklifts in the CED in buildings 813 and 1191 by all mechanics, including himself, during the
1960s, 70s, and 1980s. (See Deposition of Donald Bangs, Vol. 1, taken January 10, 2012,
pp.60:12-17; 60:24-61:20; 61:24-62:15, attached 1o the Gilson Decl. at Exhibit S. ) He recalled
Mr. Lepore being around for this work. (Id.). Another co-worker, Mr. Bailey, a general supply
specialist at Port Hueneme from June 1974 until August 2003, recalled purchasing Rockwell parts
for the CED. (See Deposition of Robert Bailey, Vol. I, taken April 28, 2010, pp. 16:6-19:23;

attached to the Gilson Decl. as Exhibit T; see also Deposition of Robert Bailey, Vol. IV, taken

June 29, 2011, pp. 763:16-23; 764:2-9; attached to the Gilson Decl. as Exhibit U.)

6-
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Mr. Lepore died in 2010 as a result of mesothelioma, which Rockwell knew was “a form of
cancer which is unique to asbestos exposure” since 1978. (See Gilson Decl. at 9 23; see also Letter

to Elona Hoffman, attached to the Gilson Decl. as Exhibit H)

B. The California Court Of Appeals Upheld An Award Of 4.5 Million Dollars In
Punitive Damages Against ArvinMeritor Based On This Same Evidence

This issue has been fully litigated. In Benkhead v. ArvinMeriror, 205 Cal. App.4th 68,
ArvinMeritor appealed a punitive damages award of 4.5 million dollars to the family of former
mechanic Gordon Bankhead, who died of mesothelioma from exposure to asbestos products,
including Rockwell brakes, on the grounds that such an award was excessive. (See Bankhead v.
ArvinMeritor, attached to the Gilson Decl. as Exhibit B.) The award by the jury was based on the
evidence presented above, which were all trial exhibits to the Bankhead case. (See Gilson Decl, at

§ 24; see also Exhibits C, E through O thereto) The Court of Appeals summarized the facts

relating to ArvinMeritor’s liability as follows:

“By the 1960's, ArvinMeritor knew that workers exposed to asbestos dust were at
risk of developing asbestos-related diseases. Indeed, in 1973 and again in 1975, it
wrote letters to Abex and other manufacturers complaining about the presence of
asbestos dust in the brake linings it was receiving from them. Nonetheless,
ArvinMeritor did not place any warnings on its products until the early 1980's,
and continued to market asbestos-containing brakes until its inventory of them
was exhausted sometime in the early 1990's. Not unti] the fall of 1987 did
ArvinMeritor include an express reference to cancer in the warnings on its
products.”

(See Bankhead v. ArvinMeritor,205 Cal.App.4th 68, attached to the Gilson Decl. as
Exhibit B.)

At trial ArvinMeritor was held jointly and severally liable-for 1.47 million dollars in
economic damages. severally liable for $375,000 of noneconomic damages, and responsible for
$4.5 million dollars in punitive damages. (Id.) The trial court denied both ArvinMeritor’s
motions for a-new trial and for judgment notwithstanding the verdict. (Id.) ArvinMeritor
appealed, arguing that the award of punitive damages was excessive both based on its financial

standing and as a violation of due process. Id)

7.
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The Court of Appeals upheld the award after cxamining the reprehensibility of
ArvinMeritor. (Id.) Citing Boeken v, Phillip Morris Inc. (2005) 127 Cal.App.4th 1640, 1690, the
Court stated "intentionally marketing a defective product knowing that it might cause injury and
death is highly reprehensible. " (Id.) It further held that ArvinMeritor’s conduct “evinced an
indifference to or reckless disregard of the health and safety of [plaintiff] and those similarly
situated.” (Id,) It determined that “limiting the award in this cage would undermine the purpose of
punitive damages by giving undue credit to ArvinMeritor’s belated efforts to warn users of it
products about the hazards of asbestos, which the jury implicitly found were ineffective and

inadequate.” (Id.)

1T, LEGAL ARGUMENT
A. This Is A Matter of Coilateral Estoppel

ArvinMeritor is estopped from further litigating this matter. The Bankhead iury held that
ArvinMeritor was liable for Mr. Bankhead's injuries, and additionally liable for punitive damages.
The trial court denied ArvinMeritor’s motions for a new tria] and for a decision notwithstanding
the verdict. The Court of Appeals reviewed the punitive damage award as an “important part of
the procedural due process to which a defendant subject to punitive damages is entitled under both

the state and federal constitutions.” Bankhead, 205 Cal. App. 4th at 77. It determined that:
“The jury was justified by the evidence in concluding that an award of that
magnitude was necessary and appropriate in order to punish ArvinMeritor for its
-contribution to causing the disease-that took [Plaintiff's] life, and to deter
ArvinMeritor and other manufacturers from failing to take every available
precaution to mitigate workers' exposure to life-threatening toxic substances,”

Id at 84,

The issue of whether ArvinMeritor has been guilty of oppression, fraud or malice in failing

| 1o warn consumers of the hazards of its asbestos products was “necessarily decided” in the course

of the Bankhead decision, supra. The mere fact that the Court of Appeals upheld the trial court’s
judgment awarding punitive damages means that this issue was necessarily decided by the jury.
Any attempt to re-liti gate this issue is a violation of the doctrine of collateral estoppel. The

| doctrine of collateral estoppel applies (1) if the issue decided in the previous action is identical

-8-
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with the one presented in this case; (2) if there was a final judgment on the merits; and (3) if
ArvinMeritor was a party to that action. First NBS Corporation v. Donlon Gabrielson (2009) 179
Cal. App. 3d 1189, 1194. '

Both the Bankhead case and this/ case involve the same pivotal issue: ArvinMeritor’s
knowledge of the hazards of asbestos in the 1960s, 1970s and 1980s, i;ts failure to warn customers
about the asbestos content of its products through the 1980s and its continued sales of asbestos
products through 2000. The underlying facts and findings are identical, and this is eritical to the

collateral estoppel analysis: “Collateral estoppel depends on whether the issue in both actions is

the same, not whether the issue arises in the same context.” Jd at 1196,

There is no way that the jury could have awarded punitive damages had it not found that
ArvinMeritor was guilty of fraud, malice or oppression. There is no way that the trial court could
have denied ArvinMeritor’s motions for directed verdict and for a new trial if it did not agree.
Indeed, the Bankhead trial court and appellate court both examined the very same evidence now
before this Court, and determined that ArvlinMeritor was not only deserving of punitive damages,

but that the reprehensibility of its behavior merited a significant damages award:

“In the present case, Bankhead contracted a painful cancer, and ultimately died,
due to ArvinMeritor's (and the other defendants') failure to ensure that people like
Bankhead who used or worked with asbestos-containing products were not
cxposed to lethal asbestos dust. ArvinMeritor's conduct continued over many
years, and evinced an indifference to or reckless disregard of the health and safety
of Bankhead and those similarly situated.

Bankhead, supra at 85-86, 1
In Bankhead, ArvinMeritor argued that its conduct was not sufficiently reprehensible to

justify a finding of punitive damages. The Appellate Court rejected this and found that all of the )

| factors enunciated in the State Farm Mutual Automobile Insurance Company v. Campbell (2003)

538 U.S. 408 militated in favor of a punitive damage finding. Citing Boeken v, Phillip Morris Inc.
(2005) 127 Cal.App.4th 1640, 1690, the Court stated “intentionally marketing a defective product
knowing that it might cause injury and death is 'highly reprehensible.” Bankhead, supra at 85.
The Court further cited Philip Morris USA v, Williams (2007) 540 U.S. 346, 355 for the

proposition that "evidence of actual harm to non-parties can help show that the conduct that

9.
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harmed the plaintiffs also posed a substantial risk of harm to the general public, and so was
particularly reprehensible." 1d. at 86,
In response to ArvinMeritor's argument that it did not even know of the existence of

Bankhead or any particular plaintiff, the Court stated that;

[W]hile there is no evidence that ArvinMeritor intended to injure Bankhead or
anyone else in particular, its prolonged failure to take adequate measures to protect
people who worked with its product against a known hazard to their health justifies
the jury's conclusion that its conduct towards workers exposed to the hazards in its
products was malicious, fraudulent or oppressive.

Id. at §63.

From this it is clear that malice need not be directed at a particular plaintiff and as such,

- ArvinMeritor cannot distinguish the facts in Bankhead from those here. It is enough that the

Defendant’s conduct was directed to consumers as a whole. Numerous California cases have
interpreted the term “malice” to include, not only a malicious intention to injure the specific
person harmed, but conduct evincing “a conscious disregard of the probability that the actor's
conduct will result in injury to others.” Grimshaw v. Ford Motor Company, 119 Cal.App.3d 757,
808-810 (1981). The conscious disregard concept of malice does not limit an inguiry into the
effect of the conduct on the plaintiff, the inquiry is directed at and is concerned with defendant's
conduct affecting the safety of others. Hilliard v. A. H. Robins Co., 148 Cal. App. 3d 374, 401
(Ct. App. 1983) Both Gordon Bankhcad and Decedent Gene Lepore were members of this
consumer class of workers whose safety was affected by ArvinMeritor’s conduct.

The issue in the Bankhead.action is identical to the issue here. ArvinMeritor cannot deny
the fact that it was a party to the Bankhead case and that the matter was fully and finally adjudged.
The collateral estoppel principal is based upon sound public policy of limiting litigation by
preventing a party who has had one fair trial on an issue from again drawing it into controversy.
ArvinMeritor has had a fair trial, one that withstood an appeal, and thus 1t should be precluded

from re-litigating the issue of its liability for punitive damages on the identical evidence.
B. A Triable Issue Of Fact Exists As To ArvinMeritor’s Liability For Punitive
Damages

-10-
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Should this Court choose not to rule on the basis of collateral estoppel, a triable issue still
necessarily exists as to ArvinMeritor’s liability for punitive damages. Where a trial court, a jury
and the Court of Appeals has found that Plaintiffs’ evidence, all of which were trial exhibits in the
Bankhead case, supports an award of punitive damages, this Court cannot find that a triable issue
of fact does not exist as to the identical issue.

Pursuant to Civil Code §3294(a), a plaintiff may recover punitive damages “where it is
proven by clear and convincing evidence that the defendant has been guilty of oppression, fraud or
malice.” Fraud is defined as “an intentional misrepresentation, deceit or concealment of a material
fact known to the defendant ... causing injury.” (See Cal. Civ. Code §3294(c)(3).) Malice is
“conduct which is intended by the defendant to cause injury to the Plaintiffs or despicable conduct
which is carried on by the defendant with a willful and conscious disregard of the rights or safety
of others.” (See Cal. Civ. Code §3294(c)(1).) The adjective “despicable™ describes conduct that is
“so vile, base, contemptible, miserable, wretched, or loathsome that it would be looked down upon
and despised by ordinary decent people.” Whether or not Defendant’s conduct is sufficiently
“despicable” and-“willful” to constitute malice is a factual question.

Marketing a product which is known to cause harm, for the purpose of maximizing profit,
has been found to constitute just the kind of conscious disregard which justifies a finding of
punitive damages (See Bankhead, supra ; See Hilliard, supra at 398, “defendant acted with
conscious disregard of the rights or safety of othersyit was aware of the probable dangerous
consequences of its conduct, and the defendant willfully and deliberately failed to avoid these
consequences”, see also Grimshaw, supra.)

The dccision not to warn consumers about the-hazards of its products must be considered
in the context of the 1973 Asbestos Study Committee meeting in which the friction industry
expressed concern that customers would purchase more linings from companies who did not warn,
thereby giving an unfair economic advantage to those manufacturers who remained silent. (See
FMST Meeting Minutes, p. 2, attached to the Gilson Decl. at Exhibit D.) ArvinMeritor’s financial

motivation to withhold information about asbestos hazards from the consuming public is evident.

-11-
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Here, ArvinMeritor knew that asbestos was hazardous to human health from the 1960s
onward. It knew that the inhalation of asbestos dust posed a serious risk to human health, and it
actively regulated its plants and facilities to prevent the exposure of employees, It required the use
of ventilators and protective clothing and it mandated the use of vacuums and prohibited the use of
compressed air by its own staff. It repeatedly scolded its asbestos paﬁs suppliers for the amount of
asbestos dust in the boxes of linings it received and it was acutely aware of OSIHA regulations,
legislative efforts an(i the emergence of asbestos-related litigation throughout the 1970s.

Nevertheless, with all this information, ArvinMeritor took what it knew to be a dangerous
product, made it part of an assembly, and sold this assembly without a word of warning knowing
full well that end users and mechanics such as Mr, Bankhead and Mr. Lepore would be exposed to
the dust. ArvinMeritor didn't tell its customers that they were buying an asbestos part. It didn’t
tell customers to avoid dust from its linings, and it didn’t tell customers that absent using vacuums,
a respirator and protective clothing;, they were at risk for developing cancer. For decades
ArvinMeritor failed to take any measures to protect the public from a known hazard.

Only in 1986 did ArvinMeritor ever purport to warn its customers of the danger of
developing cancer from its products, and even then it did not tell its customers to use the strict
dust-suppression methods that ArvinMeritor itself had required [or its employees for over a
decade, such as vacuums and respirators. It didn’t pass on the concerns about dusty boxes it had
expressed internally for almost 15 years. It sold its defective and hazardeus asbestos-containing
brake products until the year 2000, ArvinMeritor sold the public what it knew to be hazardous

products for-over 40 years.

/1]
11/
/17
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IV. CONCLUSION

ArvinMeritor’s prolonged failure to take adequate measures to protect people who worked
with its products against a known hazard to their health and safety justifies the award of punitive
damages. This has been agreed upon by a jury, a trial court and the California Court of Appeals.

This Court should likewise deny ArvinMeritor’s Motion for Summary Adjudication.

DATED: July3,2012 HA70/W\}’TZ & MAN, LLP
By: ),

E. GILSON

J Attorney for Plaintiffs
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tigerman@ltlawoffices.com

MIA MATTIS (State Bar No. 191027)
mattis@htlawoffices.com

SARAH E. GILSON (Bar No. 260263)
atlson@htlawoffices.com
HAROWITZ & TIGERMAN, LLP
450 Sansome Street, 3rd Floot

San Francisco, California 94111
Telephone  (415) 788-1588

Attorney for Plaintiffs

| GERALDINE BIERNER LEPORE, Individually

and as Successor-in-Interest to GENE LEPORE,
Decedent; KRISTIN MARIE REINHOLZ;
MICHAEL JAMES LEPORE; and DOES ONE
through TEN, inclusive,

Plaintiffs,

V8.

AC AND S, INC,, et al.,
Defendants.

I, SARAH E. GILSON, declare:

-1-

STEPHEN M. TIGERMAN (State Bar No, 112127)

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SAN FRANCISCO

Case No.: CGC-09-275411

DECLARATION OF SARAH E. GILSON IN
SUPPORT OF PLAINTIFES’ OPPOSITION
TO DEFENDANT ARVINMERITOR, INC.’S
MOTION FOR SUMMARY ADJUDICATION
OF ISSUES

Date: Tuly 17, 2012

Time: 9:30 a.m..

Dept.: 503

Judge: Hon. Teri L. Jackson

Trial Date: September 24, 2012

1. 1 am an attorney at law, duly licensed Lo practice before all Courts in the State of
California. [ am counsel of record for Plaintiffs herein. I make this Declaration of my own

personal knowledge, and if called upon as a witness, I could and would testify competently therete.
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2, Attached hereto as Exhibit A is a true and correct copy of the relevant portions of
Rockwell’s Responses to GO 129 Standard Friction Interrogatories.
3. Attached hereto as Exhibit B is a true and correct copy of Bankhead v.

ArvinMeritor, 205 Cal. App.4th 68.

4, Attached hereto as Exhibit C is a true and correct cop); of the January 1973
grievance and letters.

5. Attached herelo as Exhibit D is a true and correct copy of the FMSI Mceting
Minutes.

6. Attached hereto-as Exhibit E is a true and correct copy of the Rockwell Intemal
Letter “Lining Dust in Blocks as Received- Health Hazard.”

7. Attached hereto as Exhibit F is a trae and correct copy of the Clayton Industrial
Hygiene Survey.

8. Attached hereto as Extibit G is a true and correct copy of the Rockwell Intemal
Letier “Re: Clayton Report.”

9. Attached hereto as Exhibit H is a true and correct copy of the Letler to Elona
Hoffman.

10, Attached hereta as Exhibit 1is a true and cotrect copy of the Letter from Elona
Hoffman,

1. Attached hereto as Exhibit J is a true and correct copy of the Rockwell Internal
Letter “Asbestas.”

12.  Attached herelo as Exhibit K is a true and correet copy of the Notice of Procedure
and Rockwell Internal Tetier “Review: Asbestos Handling Procedure.”

13.  Attached hereto as Exhibit L is a true and cotrect copy of the Rockwell Internal
Letter “Johns-Manville-Response to Asbestos.”

14.  Attached hereto as Exhibit M is a true and correct copy of the Rockwell Internal

Letter “Response to Johns-Manville- Rockwell Asbestos Policy.”

-

DEC OF SG 1SO PLAINTIFES” OPP TO DEF ARVINMERITOR’S MSA



o N

10
11
12

13

14
5

17
18
19
20
21
22

24

25

26

28

15.  Attached hereto as Exhibit N is a true and correct copy of excerpts from the
Deposition of Bruce Ketcham, PMQ ArvinMeritor, Inc., taken September 3Q, 2012 in Bankhead v.
Allied Packing & Supply (the Bankhead case).

16,  Attached hereto as Exhibit O is a true and correct copy of the Rockwell Internal
Letter “New Asbestos Standard-Labeling.”

17.  Attached heteto as Exhibit P is a true and correct copy of excerpts from the
Plaintiffs' Video Direct of Gene Lepore, Vol. L.

18.  Attached hereto as Exhibit Q is a true and correct copy of excerpts from the
Deposition of Donald Bangs, Vol. V.

19, Attached hereto as Exhibit R is a true and correct copy of excerpts from the
Deposition of Antonio Villegas, Vol. V, taken March 8, 2012.

20.  Attached hercto as Exhibit S is a true and correct copy of excerpts from the
Deposition of Donald Bangs, Vol. I, taken January 10, 2012.

2], Attached hereto as Exhibit T is a true and correct copy of excerpts from the
Deposition of Robert Bajley, Vol. 1, taken April 28, 2010.

27.  Attached hereto as Exhibit U is a true and correct copy of excerpts from the
Deposition of Robert Bailey, Vol. IV, taken June 29, 2011.

23, Mr, Lepore died in 2010 as a result of mesothelioma

24.  The evidence presented above as Exhibits C, and E through O were all trial
cxhibits 1o the Bankhead case.

1 declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct, and that this Declaration was executed on July 3, 2012, af San

Francisco, Catifornia. )
. | /,
% v \\
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LISA L. OBERG (State Bar No. 120139) e
MICHELLE C. JACKSON (State Bar No. [70898) Oct 18 200
McKENNA LONG & ALDRIDGE LLP

101 California Street

41¢t Floor

San Francisco, CA 94111

Telephone: {415) 267-4000

Facsimile: (413) 267-4198

Attorneys for Delendant
ARVINMERITOR, INC.

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SAN FRANCISCO

IN RE: Case No. 828684
COMPLEX ASBESTOS LITIGATION DEFENDANT ARVINMERITOR, INC.'S
AMENDED RESPONSES TO STANDARD
INTERROGATORIES TO FRICTION
DEFENDANTS PURSUANT TO GENERAL
ORDER NO. 129

PROPOUNDING PARTY: PLAINTIFES
RESPONDING PARTY: DEFENDANT, ARVINMERITOR, INC.

SET NUMRER: ONE

COMES NOW defendant ArvinMeritor, Ine. (*ArvinMeritor™), successor-in-interest to
the former automotive segment of Rockwel] International Corporation ("Rockwell™), and gives

its amended responses 1o Standard Interrogatories to Friction Defendants Pursuant to G.0. 129

-1-
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B. The year it was printed;

C.  ‘The period of time in which it was used;

D. The purpose of such document;

E. Whether the documents or copies of said documents pﬁ:semiy exist;
¥ 11 said documents or copies still exist, where they arc located; and

G. The IDENTITY of the custodian of such documents.
RESPONSE TO INTERROGATORY NQ. 32:

Sce general objections. ArvinMeritor also objects (o this discovery request on the
erounds that it is overbroad and unduly burdensome, vague and ambiyguous, noft relevant and not
reasonably calculatedto lead to the-discovery of admissible evidence. Subject to the foregoing
pgeneral objections, and without waiving same, ArvinMetitor responds: the answer ip this
discovery request may be ascertained from copiss of the relevant brochures, pamphlets,
catalogucs, and adverlisements, which will be made avaitable for inspection and copying at the
ofTices of ArvinMeritor's National Coordinaling Counscl.

INTERROGCATORY NO. 33
When do YOU contend that THIS DEFENDANT f{irst became aware that there 16 an

association between asbestos cxposure and disease in hurman beings?

RESPONSE TQ INTERROGATORY NO. 33:

See peneral objections, ArvinMeritor also objects to this discovery retuest 1o the extent
it seeks disclosure of information protected by applicable privileges and immunities, and on the
grounds thal it is overbroad and unduly burdensome, vague and ambiguous, not relevant and not
reasonably caleutated to lead to the discovery of admissible evidence, and calts for a legal
conclusion. Subject to the foregoing general objections, and without wajving same,
ArvinMeritor responds: it is not known how ArvinMeritor first became aware of the association
between asbestos and certain diseases, other than by general reputation within the
manufacturing sector of industry, U.S. government bodies, and general, periodic review of
medical and scientific literatwre, ArvinMerilor was aware since at least some time in the 1960s
of an association between exposure of certain types of workers (o high levels of asbestos fiber,
over tong periods of time, and the disease of asbestosis.

ArvinMeritor has been aware that a causal time-dose relationship has been statistically
shown, for certain susceptible individuals, between the inhalation of asbestos and bronchogenic
cancer (chiefly among cigarette smokers) and, in the case of amphibole asbestos, mesothelioma.
ArvinMeritor first becamne aware of these associations in the 1960s from general medical,
sciemific, and public press reports discussing these associations.
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ArvinMerilor has been aware dhat certain authors have suggested that assocrations may
exist between exposure (o asbestos and certain other types ot cancer. but they understand that
the existence of these associations is the subject of dispute within the medical profession,

ArvinMerilor was not aware, howeser, until the fate 19705 that some authors have
associated the low levels of asbestos dust exposure involyed in typical brake installation and
repair work with asbestosis and cancer, and ArvinMeritor has continued fo doubt such
associations thioughout the relevant period. ArvinMeritor believes that the relevant scientific
evidence shosvs that oceupational exposure (o asbestos-containing brake tinings does not causc
asbestos-related disease of any kind, Asbestos-containing brake linings manufactured in the
U.S. are known to have contained chrysotile fiber, not amphibole fiber. The weight of the
scientific evidence establishes that milled or processed chrysotile fiber is not capable of causing
mesolbelioma. and can cause other asbestos-related diseases only at very high exposure Jevels.
Industrial hygienc studies have shown that garage mechanics who work with brakes, or around
others who work with brakes, arc generally exposed 10 very low levels of airborne asbestos
fibers. In addition, when Lhese exposure levels are viewed on an eight-hour time-weighted-
average basis, the exposure levels arc well below the levels regarded as safe by the federal
govermment and the scientific community.

in addition, the processes of grinding and braking breuk down maost asbestog fibers inlo
particles that are 100 short o qualify as fibers and that (especially because they are chrysotile)
readily clear the lung. Finally. the process of braking produces heat at temperatures thal convert
chrysotile into {orsierite, a substance that has not been shown to cause lung disease.,

Aller diligent investigation, ArvinMeritor does not know (he names of the individuals
who first gained such knowledge on ArvinMeritor’s part. ArvinMeritor is aware of an cxtensive
body of published scientific and medical studies that infotm and support its understanding,
Copies of such studics will be made available to plaintiffs at a time and place (o be agreed upon
between the parties.

ArvinMeritor further responds: contentions can only be formulated when discovery is
complcted. At the present time, ArvinMeritor has not conducted discavery or made a review of
discovery conducled by other parties. ArvinMerilor reserves the right to supplement this
response upan completion of this review and of further discovery.

INTERROGATORY NGO, 34:

How do YOU contend that THIS DEFENDANT first became aware that there 1s an

associalion between asbestos exposure and discase in human beings?

RESPONSE TO INTERROGATORY NQ. 34:

See general objections. ArvinMeritor also objects Lo this discovery request 1o the extent
it seeks disclosure of imformation protecied by applicable privileges and immunities, and on the
grounds that it is overbroad and unduly burdensome, vague and ambiguous, not relevant and not
reasonably catculated to lead to the discovery of admissible evidence, and calls for & Jegal
conclusion. Subject to the foregoing general objections, and without walving same,
ArvinMeritor refers plaintiffs w0 its response to [nterrogatory No, 33 and responds: contentions
can ondy be formulated when discovery is sompleted. At the present time, ArvinMeritor has not
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Bankhead v. ArvinMeritor, Inc., 205 Cal App.4th 68 (2012)

139 Cal.Rpir.ad 849, 12 Cal, Daily Op. Serv. 4297, 2012 Daily Journat D.AR. 5011

205 Cal.App.4th 68 ’
Court of Appeal, First District, Division 4, California.

Gordon BANKHEAD et al.,
Plaintiffs and Respondents,
.
ARVINMERTITOR, INC., Defendant and Appellant.

Nos. A131587, A132085. | April 19,
2012. | As Modified April 25, 2012.

Synopsis

Background: Automotive maintenance worker brought
personal injury action ageinst defendants including brake
shoe manufacturer. The Superior Court, Alameda County,
No. RG10502243, Robert B, Freedmau, J., entered judgment
on special jury verdict for worker, awarding ecouomic,
noneconomic, and punitive damages, and denied motions for
Judgment notwithstanding the verdict and for new trial. Brake
shoe manufacturer appealed.

Holdings: The Court of Appeal, Ruvolo, P'.J., beld that:

[1] net worth is not the only measure of wealth that may oe
used 1o determine excessiveness of punitive damages;

[2] $4.5 million punitive damages award was not excessive in
companson to menufacturer's wealtl, and

[3] $4.5 million punitive damages award was not excessive in
violation of federal due process clause.

Affirmed.
Astorneys and Law Firms

+#§51 McKenna, Long & Aldridge, Los Angeles, David
K. Schultz, Frank K. Berfield, Lisa L. Oberg, for Appellant,
ArvinMerivor, Inc,

*=857 Tatham & Watkins, Los Angeles, John I. Lyons,
Milton A, Mitler, David E. Jang, for Appeltant, Pneurno Abex
LLC.

Kazan, McClain, Lyons, Greenwood & Harley, Oeklund,
James L. Oberman, Glora C. Amell, Michael T, Stewart, for
Respondents

Opinion

RUVOLO, P.J.

et 2512 Thomsor 72

ers. Fio cigim to ongingt U.S. Sovernment Works,

#7121 this ashestos personal injury case, a jury found
ArvinMeritor, Inc. (ArvinMeritor) Lable to Gordon and

Beily Bankhead ' for compensatory and punitive damages.
On appeal, ArvinMeritor does not chalienge the jury's
verdicts as to Hability or the amount of compensatory
damages. It contends only that the tmhal court erred in
declining 1o reduce the amount of punitive damages awarded
by the jury.

ArvinMeritor disputes the punitive damages awerd on two
grounds: first, that the amount is excessive under California

jaw in light of ArvinMeritor's financial condition, and in

particutar, the evidence that ArvinMeritor has a negative net
worth: and second, that the ratio of punitive to compensatory
darages is 50 high as to violale the duc process clause of the
United States Constitution, under the guidelines adopted by
the United States Supreme Court.

As to the first contention, we hold that there is no legal
requirement that punitive damages must be measured against
a defendant's net worth. Here, there was expert testimony that
ArvinMeritor's net worth was nat & reliable indicator of its
ability to pay punitive damages, and that cther indicators in
its financial data merited the amount of-the award

As 0 ArvinMeritor's second contention, we conclude that
the 2.4~to—one ratio of punitive damages tc compensatory
damages awarded by the jury did not violate the federal
due process clanse of the Fourteenth Amendment, or the
guidelines for making such awards as articvlated by the
United States Suprerme Court.

Consequently, we affirm.

#13 FACTS AND PROCEDURAL BACKGROUND

As is required on review after a jury trial, in reciting the facts,
we “resolv [¢] ... all conflicts in the evidence and all legitimate
and reasonable inferences that may arise therefrom in favor
of the jury's findings and the verdict. [Citations.]” (Weeks
v. Baker & McKenzie (1998) 63 Cal.App4th 1128, 1137—
1138, 74 Cal.Rptr.2d 510 (Weeks ).) We give only a general
summary of the facts relating to hability and compensatory
damages, because the deteils are not germane to the issues
presented by this appeal.

ArvinMeritor is the successor n inferest to another company,

Rockwell, > which manutactured brake shoes for installation
on commercial trucks during the time frame involved
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in this cage. The brake shoes were fitted with asbesios-
containing linings that were manufactured by a sumber of
other companies, including Pneumo Abex LLC (Abex), the
respondent in a companion appeal to this one. 3
*%883 By the 1960's, ArvinMeritor knew that workers
exposed to asbestos dust were at risk of developing asbestos-
related diseases. lndeed in 1973 and again in 1975, it wrote
letters to Abex und other manufacturers complaining about
the prescnce of asbestos dust in the brake linings it was
—receiving from them. Nonetheless, ArvinMcritar did not
place any warnings on its products until the early 1980's,
and continued to market asbestos-containing brakes until
its inventory of them was exhausted sometime in the early
1990, Not until the falt of 1987 did ArvinMeritor incjude an
express reference lo cancer in the wamings on its products.

Rankhead was exposed to asbestos dust from brake linings
during the 30 years he worked at automotive maintenance
facilitivs, primarily as a “parts *74 man,” starting in 1965
and continuing throngh his retirement in 1999. As a resalt
of this exposure, Bankhead contracted mesothelioma, a form
of lung cancer, in 2009, Before his mesothelioma was
diagnosed in January 2010, Bankhead experienced diffculty
breathing, and underwent painful medical treatment to drain
fluid from one of his tangs, After the diagnosis, Bankhead

was told he only had 12 months to live,* and as his disease
progressed, the quality of his life decreased significantly. At

trial, Bankhead's medical experts testified that his condition

would become increasingly painful until his inevitable death.

Afier Bankhead's mesothelioma was diagnosed, he sued
numerous defendants, incuding ArvinMeritor and Abex. By
the time the case went to trial, Bankhead had settled with all
but four of the defendants. The jury found against all of the
defendants as to lability, allocating fault 30 percent to each
brake lining manufacturer (Abex and one other), 15 percent to
each brake shoe manufacturer (ArvinMeritor and one other),
and 10 percent to other defendants. The jury also found all
defendants liable for punitive damages.

The jury calculsted respondents' economic damages at
$1.47 million, including Bankhead's medical expenses, lost
earnings, and lost retirement benefits, and the value of the
household services he had been providing before he became
fll, It also awarded a total of $2.5 million in noneconomic
demages for Bankhead's paw, suffering, and emotional
distress, and his wife's loss of consortium. Based on its 15
percent share of fault, ArvinMeritor was held jointly and
severally liable for the $1,47 million in cconomic damages,

JRR g AV Tl
meMEd S 2012 Tromison

and severally Hable for §375,000 of the moneconomic
damages, for a fotal of $1.845 million.”

#¥854 A scperate trial was held to determine the amount
of punitive damages to be assessed agatnst each defendant.
By the time of that trial, all defendants except ArvinMeritor
and Abex had settied. Al the punitive damages trial,
respondents presented an expert witaess, Robert Johason, to
testify about ArvinMeritor's financial condition. ko evaluating
ArvinMeritor's economic status, Johnson reviewed publicly
available documents filed with the Securities and Exchange
Commission, including ArvinMeritor's 2008, 2009, and 2010
armnual 10-K reports; its adjusted 2009 10-K reports; a 2010
proxy statement sent to sharcholders; and data regarding its
market capitalization, These are “gencrally accepted financial
documents used and relied upon by economists or experts in
finance to evaluate a company.”

#75 Johnson testified that between 2006 and 20190,

ArvinMeritor attained over §3 bilhon in sales revenue
each year, and an average annual cash-flow profit of 3111
million. & ArvinMeritor's lowest performing yeer during that
pericd was 2009, but even in that year, it had $95 million
in cash available t it. In 2010, ArvinMeritor's annual sales
revenues reached $3.59 billion; its annual report indicated it
had camed $211 million in cash-flow profit; and it reported
to its shareholders that it had earned a $12 millicn net
profit—a conservative figure, as Johnson explained, because
companies seek to reduce their reported net income, wsing
Jegally available deductions such as depreciation, in order ta
[minimize their tax liability., At the-end of 2010, ArvinMeritor
tad on hand some $343 million in cash and cash equivalents,
and its outstanding stock had a total market value of atmost
$2 billion,

ArvinMeritor's chief executive officer, who also served as its
board chair and corporate president, carned over $7.6 million
in 2010, and slood to receive between $19.9 million and
$26.9 million upon leaving the company. Johnson explained
that a corapany's willingness and ability to pay sums of
this magoitude to its chief executive is an indicator of
financial strength. Given all of these facts, Johnscan opined
that ArvinMexitor is financially sound.

Johnsoo acknowiedged (hat ArvinMeritor reported that as
of 2010, it had a negative net worth of $1.023 billion. He
opined, however, that this number, taken on its own, did not
«reflect the full context of ArvinMeritor's financial condition
and ability to pay.” Johnson explained that net worth is enly
one of “a number of different tools that we use to assess

i
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a company's financial health, wealth and condition,” and
opined that “net worth is probably one of the least reliable
financial metrics or stattstics you can use,” because there are
*a number of financiel or accounting transactions” in which a
company can sngage to tower its tet worth, while remaming
profitable. Johnson testified that net worth “is not a measure
of a company's financial condition totally or their ability to
pay,” because “even within the guidelines of the gencrally
accepted accounting principles ... net worth is something that
can be pretty easily manipulated.” As an example, Johnson
noted **855 that a company can reduce its net worth simply
by repurchasing shares of its stock,

Johnson explained that becanse net worth can be unreliable,
banks look instead to a company’s cash flow and profits,
which are the most reliable indicators of its ability fo repay
debt, in determining whether to lend monsy to it. For this
rezson, companies with a negative net worth are still able to
*76 borrow money. Indeed, ArvinMeritor frself borrowed
a total of $245 million in 2010, and still had $539 miltion
available on its line of credit as of September 30 of that year.

Johnson also acknowledged that over the past couple of years,
AsvinMeritor had been “weathering ... the fGnancial travails
of the economy™; its sales had not gone up, and it had lost
some money. He believed, however, that ArvinMeritor was
“siill & financially sound company” that was “able to mect
all of its obligations,” was “pot enywhere near on the verge
of bankruptcy,” and had “generally turned the corner.” In all
but one ysar (2009) during the period Johnson considered
(2006-2010), the company's losses resulted primarily from
significant capital expenditures, as well as expenses for
research and development,

ArvinMeritor's trial counsel cross-examined Johnson, but
ArvinMeritor did not offer any expert witness or other
evidence to cast daubt on Johnson's wethodolegy or his
conclusions. In its opening brief on appeal, ArvindMeritor cites
various financial data taken from ArvinMeritor's 2010 annual
report. However, though the report was entered into evidence,
Johnson was not asked about those particular figures at trial,
and they were not ¢alled to the attention of the jury.

The jury returned a verdict awarding respondents $4.5 million
in punitive damages against ArvinMeritor. ArvinMeritor filed
motions for judgment notwithstanding the verdict and for new
trial. The nal court denied both motions, and this timely
appeal ensued.

DISCUSSION

A. Amount of Punitive Damages
Relative to Financial Condition

ArvinMeritor's first argument oo appeal is that the pumtive
damages award is excessive under California law, primarily
because of ArvinMeritor's negative net worth, ArvinMeritor
argues that becauss of its financial covdition, the award
should be stricken altogether, or reduced to $300,000 at most.

1. Standard of Review

{1 (2] “In California, a trial court reviews a motion

challenging the excessiveness of an award of punitive
damages ... as a ‘thirteenth juror’: *The trial comrt is
a far better position than an appellate court o determine
whether a damege award was influenced by “passion or
prejudice.” {Citation,] In reviewing that issne, moreover,
the trial court is vested with the power, denied to us, to
*77 weigh the evidence and resolve issues of credibility.
[Citation.]’ {Citation.]” (Boeken v. Philip Morris, Inc. (2005)
127 Cal.App 4th 1640, 1689, 26 Cal. Rptr.3d 638 (Bogken ).)
In contrast, we, as an “appellate court[,] cannot reweigh the
credibility of witnesses or resolve conflicts in the evidence.
[Citation.} {We] must view the conflicting evidence regarding
punitive damages in the light most favorable to the judgment
pursuant to the familiar substantial evidence rule. [Citation.]”
(Rufo v. Simpson (2001) 86 Cal. AppA4th 573, 622, 103
Cal.Rptr.2d 492 (Rufo ).)

(3] [4] Impartial review of a punitive damage award by an

appellate court is an **856 important part of the procedural
due-process to which a defendant subject to puritive damages
is entited under both the state and federal constitutions.
(Pacific Mutual Life Insurance Co. v Hoslip (1991) 499
US. 1, 15-16, 111 S.Ct. 1032, 113 L.Ed.2d 1; Las Palmas
Associates v. Las Palmas Cenler Associates (1991) 235
Cal.App.3d 1220, 1256-1258, | Cal.Rptr.2d 301 (Las Palmas
).) Appellate review for passion and prejudice provides
defondants with an additional safeguard to ensure that the
award does not exceed an amount necessaty to accomplish
the societal goals of punishment and deterrence (Las Palmas,
supra, atp, 1257, 1 Cal Rptr.2d 301.) Accordingly, we review
an award of punitive damages to determine whether the award
is excessive as a matter of law, or raises a presumption that it
1s the product of passion or prejudice.
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[5] Inso doing, we evaluate the award under three criteria:

the nature of the defendant's Wron/gdoing; the actual harm to

the plaintiff; and the defendant's wealth. 7 (Neal v. Farmers
Ins. Exchange (1978) 21 Cal3d 910, 928, 148 CalRptr.
389, 582 P.2d 980 (Neal ); see Adams v. Murakami (1991)
54 Cal.3d 105, 109-110, 284 CalRptr. 318, 813 P.2d 1343
(Adams ).) “An appellate coprt will not reverse the jury's
determination unless the award ag a matter of law is excessive
or appeats 50 grossly disproportionate to the relevant facters
that it raises @ presumphon jt was the result of passion ot
prejudice. [Citations.]” (Rufo, supra, 86 Cal.App.4th at p.
623, 103 Cal.Rpu.2d 492.)

2. Punitive Damages and Defendant's Wealth:
|

6 1 8 Under: California law, “{wlealth is
importaut consideration in determining the excessiveness of
a punitive damage award. Because the purposes of punitive
damages are to puish the wrongdoer and to make ap
example of him, the wealthier the wrongdoer, the larger the
award of punitive damages, |Citation.]* (Downey Servings
& Loan Assn. v. Ohio Cauaity Ins. *78 Co. (1987) 189
Cal App3d 1072, 1099-1100, 234 CalRpir. 835, citing
Bertero v. National General Corp. (1974) 13 Cal.3d 43,
56, 118 CalRply 184, 529 P.2d 608) “[Ojbviously, the
function of deterrence ... will not be served if the wealth
of the defendant allows him to absord the award with litde
ot no discorfort. [Citatio;fxs.}” (Neal, supra, 21 Cal3d atp.
928, 148 CalRptr. 389, 582 P2¢ 980.) Moreover, “(bloth
Catiforia and the federal authoritics agsee that profits earned
from tortious activity that supports an award of punitive
Gamages are.appropriatel y considered in the amount awarded.
{Citations.]” (Boeken. supra, 127 Cal.App.dth at p. 1697, 26

Cal.Kptr.3d 638.)

9y [
award is excessive relatjve to the defendant's wealth, “the
key question ... i§ .. whether the amount of damages
w*gsT ‘excesds the level necessary to propetly punish and
deter (Citations.]” (Adams, supra, 54 Cal3d at p. 110,
284 Cal Rptr. 318, 813 P.2d 1348.) Calculation of-punitive
damages “involves ... 'a fhuid process of adding or subtracting
depending on the pature of the acts and the effcct on the
parties and the worth of the defendants.” ” (Devlin v. Kearny
Mesa AMClJeep/Renault, Inc. (1984) 155 Cal.App.3d 381,
390, 202 CalRptr. 204 (Deviin ).) These factors are nol
cvalnated under @ rigid formula. “Whether punitive damages
should be awarded anc‘l (e amount of such an award are

[11} In assessing vwehether a punitive damages

issues for the jury and for the trial court on a new trial
motion. All presumptions favor the correctmess of the verdict
and judgment. [Citation.]” (. at pp. 387-388, 202 Cal Rptr.
204.)* ‘Juries ... have a wide discretion ip determiaing what
is proper. {Citation.J’ [Citation.}” (Id. at p. 190, 202 Cal Rptr.
204.)

(12 [33 Nonetheless, “[blecause the tmportant question

is whether the punitive damages will have the deterrent effect
without being excessive, an award that is reasonable in light
of the .. reprehensibility of the defendant's conduct and injury
to the victims, may nevertheless ‘be so disproportionate o
the defendant's ability to pay that the award is excessive’
for that reason atone. [Citation.] ‘Tlhe purpose of punitive
damages is not served by fAnancially destroying a defondant.
The purpose i to deter, not 1o destroy.’ {Citation.]” (Rufe,

o e, 86 Cal.App.4th at p. 620, 103 Cal.Rptr,2d 492.)

3. Net Worth as « Measure of Wenlth

[14] In the present case, ArvinMeritor's principal ground
for contending the award is excessive under California law
15 its contention thal punitive *79 damage awards are
limited to 10 percent of the defendant's net worth, which in
ArvinMeritor's case Was negative. Contrary to ArvinMeritor's
contention, however, net worth is not the only measurs of
a defendant's wealth for panitive damages purposes that is
recognized by the California courts.  Indeed, 1t is Likely
that blind adherence to any an¢ standard [of determining
wealth] could sometimes result in awards which neither deter
nor punish or which deter or punish too much.” (Lara v.
Cadag (1993) 13 Cal.App 4th 1061, 10641065 & £, 3,16
CalRptr.2d 811 (Lara ).)

“Although net worth is the most cOmMMON MEAsUrS of the
defendant's financial condition, it is not the only measure
for determining whetber punmitive dersages 2re excessive
in relation-to-that condition. [Citations.]” (Rufo, suprd, 86
Cal.App.4th at p. 624, 103 CalRptr.2d 492.) For example,
in Rufo, the court upheld a punitive damages award that
“technically exceed {ed]” the wealthy individual defendant's
net worth, becanse the cvidence showed that the defendant
would not be finencially “destroyed by the award.” (id atp.
625, 103 Cal Rpir 2d 492.)

Moreover, as one California court pas pointed out, ¢ ‘[njet
worth' is subject to easy manipulation and . . should not be
the only permissible standard.” (Lara, suprd, 13 Cal.App.4th
at p. 1065, fn. 3, 16 Cal.Rptr.2d 811.) Thus, for example,
in Michelson v Hamada (1994) 29 Cal.App.4th 1566, 36
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CalRptr.2d 343, the evidence of the defendant's financial
condition included net worth statements for two suCCessive
years. The first statement, which was prep ared for submission
to a bank as part of a toan application, showed a far higher
net worth figure than the second, which was prepared for
use in the litigation, The trial judge called the lower figure
“ ‘patently crooked,” ” and the Court of Appeal, altbough
holding the punitive award excessive, agreed that the higber
figurs was the appropriate one o use for *¥858 the putpose
of determining that question. (Id. at pp. 15951596, 36
CalRptr.2d 343.)

In Zaxic Wireless Communrications, In¢. v. Motor Sound
Corp. (2001) 89 Cal.App.4th 577, 107 CalRptr.2d 308
(Zaxis ), the court affirmed an award of punitive damages
in the amount of $300,000, cven though the defendant
had a negative net worth of $6.3 muillion, because the
evidence showed that the defendant had the ability to pay the
award, (/d. at pp. 580-581, 107 Cal Rper.2d 308.) The court
poted that “the [California] Supreme Court has expressly
declined to adopt net worth as the standard for determining 4
defendant's ability to pay in any given situation, [Citation.]”
(Id st p. 582, 107 CalRptr.2d 308, citing Adams, supra, 54
Cal3d atp. 116, fn. 7, 284 Cal.Rptr. 318,813 p2d 13483 It
agreed that “[njet worth is t00 easily subject to ruanipulation
to be the sole standard for measuring a defendant's ability
to pay...” (id. at pp. 582-583, 107 Cal.Rptr.2d 308, citing
Lara, supra, 13 Cal.App.dth at pp. 1064-1065 & fn. 3,16
CalRptr2d $11.) Noting the “suse with which net worth
is subject to adjustment for amortization and depreciation,”
the court pointed out that in the case before it, “the net
worth calculation meluded accumulated depreciation ... and
a 80 note o the sole shareholder,” which “represent{ed]
a loss for accounting purpeses,” but “did not impact” the
defendant's ability to pay in the same way that salary and wage
expenses would. (Zaxis, supra, 89 Cal.App.4th at p. 583,107
Cal.Rptr.2d 308.})

The Zeis cowrt also noted that the defendant's finuncial
statement showed it had “cask on hand and a checking
account balance of over $19 million,” as well as a credit line
of $50 ruiltion, of which $5.3 raillion remained available to
the defendant. The extension of the line of credit “indicatc{d]
the lender made a determination [the defendant] had the
ability to pay amounts well in excess of the ... punitive
demage award.” (Zaxis, supra, 89 Cal.App.4th at p. 583, 107
Cal.Rptr.2d 308.) Accordingly, the award was not “excessive
as 4 matter of law or so disproportionate to the ability to pay as
to indicate passion or prejudice on the part of the jury.” (Jbid.)
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Similarty, in Devlin, supra, 155 Cal.App.3d 381, 202

Cal.Rptr. 204, the court affirmed 2 punitive damages verdict’

against a corporation that represented 17.5 percent of its
annualized net worth, or almost four wonths net profit.
(See id at pp. 391-392, 202 Cal.Rptr, 204.) In rejecting
the defendant's argument that the award was excessive, the
Deviin court relied in part on an unexplained accounting
adjustment in the company's financial records that operated
to reduce its net worth. (See id. at pp. 385, 391,202 Cal Rper.
204.) The court also ok note of a resolution authorizing
the corporation (0 HOITOW IDODEY, opining that a resolution
t0 borrow “serves as an indicator of the contimying, health
and viability of a business.” (Jd. at p. 391, 202 CalRptr.
204.) The Devin court “compiled & list of cases in an
attempttodiscover a formula for determining whether a given
percentage of net worth i3 excessive ultimately concluded
there is no formula, and that each case nust be decided on
its own facts, considering ... various indicators of wealth....”
{Rufo, supra. 86 Cal.App.4th at p. 625, 103 Cal Rptr.2d 492,
citing Devlin, supra, 153 Cal.App-3d at pp. 388-389, 391
392, 202 CatRpir, 204.) Thus, the court held that in amving
at the amount of punitive damagss, the trial court propetty
took ififo account the defendant's “net worth phus a variety of
other figures relating to {the defendant's] wealth,” and noted
that “{o]ther courts have considered various asset and income
figures relevant to the issue of punitive damages.” (Devim,
supia, at p. 391, 202 Cal.Rptr. 204.)

**g59 ArvinMeriror's challenge to the puaitive damages
award relies primarily on a plethora of older California cases
to the effect that punitive damages amounting to more than
10 percent of the defendant's net worth are excessive. The
mast recent case ArvinMentor cites for this proposition is
Sierra Club Foundation v. Graham (1999) 72 Cal-App.Ath
1135, 1162-1163, 85 CalRptr.2d 726. In that case, the-court
affirmed a punitive demages award amounting to between
two and three percent of defendant's net worth. As part of
8] the rahonale for affirming tbe award, the court noted
that it was “ far less than the IO percent cap generally
recognized by our courts. [Citation.}”

ArvinMeritor also relies for this point on Weeks, supra,
63 Cal.App.4th al pages 1166-1167, 74 CalRptr.2d 510.
In that case, the court affirmed an award that the frial
judge had reduced to five percent of the defendant's net
worth. In so doing, the court noted that “li}t bas been
recognized that punitive damages awards generally are not
permitted o exceed 10 percent of the defendant's net worth,
[Citation.}" (Fu. ontted.)
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1n Michelson V. Hamada, supra, 29 Cal.App.4th at pages
1595-1596, 36 Cal.Rptr.2d 343, the court vacated an award
of punitive damages equal to 28 percent of the defendant's net
warth, and remanded for remittitur ot retrial. I thai context,
the court noted that punitive damages “awards generally
are not atlowed 10 exceed 10 percent of the net worth of
the defendant. [Citation.]" Similatly, in Storage Services
v. Qosterbaan (1989} 214 Cal.App.3d 498, 514-516, 262
Cal.Rptr. 689, i reversing an award amounting to 33 percent
of the defendant's net worth, the court indicated that “punitive
damage awards are generalfy not aljowed 1o exceed 10
peroent of the defendant's net worth.”

Tn Seeley v. Seymour (1987) 190 Cal.App.3d 844, 237
Cal Rptr. 282, which arose from the defendant's “unethical
business tactics,” the court vacared as exoessive an award
of $2.66 million in punitive demages, which was equal 1
13.3 times the cornpensatory damages, and remanded faor a
new trisl on both compensatory apd pupitive damages. While
expressly declining 10 compare the punitive damages 10 the
defondant's net wortls, the court remarked i dictum that
“gwards totalling more than 10 percent of a defendant's net
warth-have beendisfavored by-Our courts....” (Id. at pp. %68
$69, 237 Cal Rplt, 282.)

In Burnett v. National Enquirer, Inc. (1983) 144 Cal.App.3d
991, 193 Cal.Rptr. 206, a defamation case, the court held
that an award of $13 rmillion in punitive damages, which
the trizl court had veduced to $750,000, was-still excessive,
inasmuch as it amounted to 35 percent of the defendant’s $2.6
msikion net worth. The court ordered a new uial unless the
plaintiff accepied a reduction to $150,000. (Id. at pp- 997,
1012, 1018-1019,193 Cal Rptr. 206.) This figure was three
times the compensatory damages,-and fell petween five and
six percent of the defendant’s nel worth, but the court did nct
rely on sither of these facts. Indeed, the court did not articulate
any rationale for the choice of the $150,000 figure, and made
no reference to aay set limitation on punitive damages 3
percentage of net worth.

+g2 o Goshgavian v. Gearge-(1984) 161 Cal.App.3d 1214,
208 CalRptr. 321, the court noted that “punitive damage
awards exceeding 10 percent of a defendant's net worth have
genersily been disfavored by the appellate courts™ (id. at
p. 1228, 208 CalRptr. 324, itatics omitted), and on that
basis, concluded that 2 punitive damage award amounting
to approximately 10.7 percent of the gefendant's net worth
was no! upduly digproportionate to his wealth, #*860 ({d.
at pp. 1727-1229, 208 Cal.Rptr. 321 The court did hold the
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amnount of punitives awarded was too large, but only because
the defendant's conduct in draining his swAmming pool aoross
iis neighbors' property was not sufficiently reprehensible
to support such a large award. (Id. at yp. 12291230, 208
CalRptr, 321)

In Little v. Stuyvesant Life Ins. Co. (1977 67 Cal App.3d
451, 469-470, 136 Cal.Rptr. 653, the court heid that a
punitive damages award of $2.5 million, which was more
than 15 percent of the defendant's net worth, and 14 times
the compensatory damages, Was excessive af a matter of law.
It -ordered a new trial unless the plaintiff agreed to reduce
the award to the amount of punitive damages originally
demnanded in ber complaint, which was $250,000.

In Merlo v Sandard Life & Adece. Ins. Co. (1976) 59
Cal.App34 5, 18, 130 Cal Rptr. 416, the court reversed
the award of punitive damages on a number of grounds,
including that the amount of the award was almost one-third
of the defendant’s net worth, as shown by the unconiradicted
evidence. 1t semanded for a retrial ou liability for puniive
Jarpages, 48 wel) #s tho amount. In neither of these casss
did the court make any mention of any fixed limitation on
punitive damages as a percentage of the defendant's net worth.

ArviaMeritor argues these cases establish, as a matter of
law, that pupitive damages may Dot excesd 10 percent of
the defendant's aet worth, which tepresents a “cap” oR
allowable punitive damnage awerds. However, as shown by
our summaries i the preceding paragraphs, none of the
cited cases actually Jreld thal punitive damages exceeding 10
percent of the defendant’s net worth are per s¢ jmpermissible.
Woreover, these cases canmot be read as requiring punitive
damages. o be meagured  only against the defendants
net worth despite undisputed expert testimony that (he
defendant's net worth is not an aceuraie rmeasare of its wealth.

Here, the jury was entitled to credit Johnson's URCoRMIOY erted
testimony (hat ArvinMeritor was far wealthier than its stated
net worth would indicate, and tant net worth slone 18 an
untrustworthy standard, because it is so easily manipulated.
Johnson's caveat about the perils of relying solely on 2 net
worth valuation stapdard echoed the same concetns expressed
by the courts in the relatively more recent Zazis, Rufo, Lara,
and Deviin cases. (Zaxis, supra. 89 Cal.App4th at p. 582,
107 CalRptr.2d 308; Rujo, suprd, 36 Cal.App.4th 21 p. 621,
103 CaiRptr.2d 492; *§3 Lara. supra, 13 Cal. App.4th at
p. 1064-1065 & f. 3, 16 Cal.Rptr.2d 8115 Devlin, supra.
155 Cal App 3d atpp. 39 1297, 202 Cal. Rptr. 204.) Thus, we
reject the argament that 10 pereent of net worth constitutes 2

.-
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ceiling above which juries may 1ot g0 in setting the amount

of punitive daTnages-

(15] The jssue before us on review is pot whether the awar¢
exceeds some specified percentage of the company's net
worth, Rather, itis whether the trial court abused its discretion
in determining that the amount of punitive damages awarded
by the jury Was qof the result of passion of prejudice. Our task
simaply is to determine whether, “{c]onsidering all the factors,
the pupittve dampages awaid, 4n light of the defendant’s
wealth and the gravity of the particular act” .. exceed(s) “the
level necessary to properly punish avd_deter.’ [Citatiop.]”
(Rufo, supra. 86 Cal.AppAth 2tp. 625, 103 CalRptr2d 492.)

(16 The size of the jury's pupitive damage verdict, and the
trial judge's denial of ArvicMeritor's motions for judgment
potwithstanding the verdict and for new trial, smply that hoth
the jury and the wial judge accepted Jjohoson's agsessment
as to **861 ArvinMeritor's ability to pay the 4.5 miltion
punitive damages sward. This implied factuzl finding 18 fully
sapported by the evidence.

As already noted, in 2010, ArvinMentor earned a-cash flow
profit of $211 million, and reported a net profit of $12
miltion, The 20 10 compesisation of its CBO was §7 .6 million.
Moreover, while the company had 2 pegative net worth of
$1.023 billien, it was 4ble to booWw 245 million in 2010,
and had $343 million in cash or the equivalent at its disposat
as of the end of the year.

The jury's punitive damages award of $4.5 million amounted
to 37.5-percent of ArvinMeritor'snet profit for 201 0. While
this is hardly 2 stap on the wrist, $4.5 million i8 only
a small percemage——about 1.3 percent—of ArvinMenitor's
immediately available funds as of the end of 2010, Tt 3
significantly less than what ArvinMeritof paid its CEO that
year, and fess thao one-fourth of the amount ArvinMeritor
hed promised to Py its CEO if he were fired withoul cause
($24.5 million) of replaced if the cornpany were sold (526.9
million). Moreover, Jotmson's testimony fhat the company
was financiaily sound was Imeontyo verted, and ArvinMeritor
choge not to introduce evidence tending to show that 1t would
be financially destroyed by an award of B4.5 million in

punitive damages. ?

#84 Under these circumstances, We cannot say that the jury's
punitive damages award, though large, is so disproporlionate
to ArvinMeritor's ability to pay as 10 lead ineluctably to
the conclusion that the award resulted from passion Of
prejudice. Rather, the jury was justified by the evidence in

T N
“Serv. 4297, 2012 Dally Journal D AR, 5011

[ ...—_...,_.‘...-.,.-WA.,.A..-—-\-WV_,-——-‘.___._—- o

concluding that @ award of that magpitude was 0ecessary
and approprigte in order t0 punish ArvinMeritor for its
contribution to causing the disease that took Bankhead's life,
and to deter ArviaMeritor and other rnanufacturers from
failing to take every available precaution t0 mitigate workers'
exposure 0 \ife-threatening ©XIc substances.

B. Duc Process Constraints on Punitive Damages

{171 Asen additional grownd for strikiog of reducing the
punitive damages award, ArvinMeritor argues that the size of
the award exceeds fne federal constitutional timits applicable
1o staie court punitive 4amages awards. These limits were
aticulated in & line of United Stafes Supreme Court cases
culminating in Srate Farm Mut. Automobile Ins. Co. -
Campbell (2003) 538 U.S. 408, 416-418, 123 S.CL 1513,
155 L.Bd.24 585 (State Farm ) {Seo-also Cooper Indusiries,
Ine. v. Leatherman wug63 Tool Group, Inc. (2001) 532 u.s.
474, 433, 121 S.Ct. 1678, 149 L.Ed 24 674, BMW ofNorrh
America, Tnc. V. Gore (1996) 517 US. 559, 568, 116 S.CL.
1589, 134 LEd.2d 809 (BMW).)

1. Nature of Constrainis ind Standard of Review

(18] “The due process clause of the Fourtesnth Amendment
to the United States Constitution phaces constraints on state
court awards of punitive damages. [Cltations.l" (Roby v.
McKesson Corp. (2009) 47 Cal 4th 686,712, 101 CatRptr.3d
773,219 P.3d 749 (Roby ); 5e8 Siate Farm, supra, 538 U.S.
at pp. 416418, 123 .Ct. 15133 BMIF, supré: 517 U.S-atp.
568, 116 S.CL 1589.) “The imposition of “grossly excessive
or arbitrary’ awards 18 constitutionally prohibited, for due
process entitles a tortfeasor tO « wggir notice not only of the
conduct that will subject him to punishment, but also of the
severity of the poalty thata State may tmpose.” ' {Citation.]”
(Simonv-. San Paolo U-S. Holding Co., Inc. (2005) 35 Cal Ath
1159, 117 1,29 CalRpir3d 379,113 P.3d 63 (Sumon 3

(191 “In State Farm, the bigh court articutated ‘three
guidcposts‘ for courts reviewing punitive darmages: (1 the
degree of reprehensibility of the defendant's misconduct;
(2) the disparity between the actual of potential harm *$5
suffered by the plaintft and the punitive damages award;
and (3) the differenct botween the puaitive daymages awarded
by the jury and the civil penalties authorized 0T imposed D
comparable cases.’ [Citations.}” (Roby, suprd. 47 Cal.4th at
p. 712, 101 Cal.Rpir 34 773, 219 P.3d 749, quoting Stare
Farm, supra, 538 US. 2D 418, 123 S.Ct. 151310 Our
own Supreme Court has characterized the constitutional test
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as “a three-factor weighing analysis looking to the nature
and effects of the defepdant's tortious conduct and the state's
reatment of comparable conduct in othier contexts.” (Simon,
supra, 35 Cal 4th at pp. 1171-1 172,29 CalRpur.3d 379, {13
P3d63.)

o] Il adjudicating a due process challenge to 2 ponitive
damages award, we review the cxpress of implied factal
findings of the rier of fact under the deferential substantial
evidence test, However, we make our owi “mdependent
agsessment of the reprehensibility of the defendant's conduct,
the relationship between the award and the harm dope to the
plaintift, and the relationship between the award and civil
penalties authorized for comparable conduct. {Citations.}”
(Simon, supra, 35 Cal4thatp. 1172,29 Cel Rptr.3d 379, 113
P.3d 63.)

2, Reprehensibility of ArvinMeritor’s Condunet

“Of the three-guideposts that the high cowrt outlined in State
Farm, supra, 538 U.S. at page 418 {1238 Ct. 1513}, the most
important is the degres of reprebensibitity of the defendant's
condust. On this question, the high court instrucied courts
to consider whether ‘(1] the hamo caused was physical
ag opposed to econonic; [2] the tortioas conduct evinced
an indifference {0 *4863 or a reckless disregard of the
health or safety of otbers; (3] the target of the conduct had
financial vulnerability, (4] the conduct involved Tepeated
actions or was an isolated incident; and (3] the harm was
the result of ntentional malice, trickery, o deceil, or mere
accudent,” [Citation.]” (Roby, supra, 47 Cal4th atp. 713, 101
CalRptr.3d 773,219 P.3d 749)

In the present case, all of these factors weigh in favor
of a high degree of reprebensibility. As the court put
it in Boeken, supra, 127 Cal.App.4th at page 1690, 26
Cal Rptr.3d 638, “intentionally marketing a defective product
knowing that it might cause injury and death is ‘highly
roprehensible.’ [Citation.]” In the present case, Bankhead
contracted a painful cancer, and ultimately died, due fo
AsvinMeritor's (and the otber defendants’) failure to ensure
that people like *86 Bankhead who used or worked with
ashestos-containing products were not exposed to {ethal
asbestos dust. ArvinMeritor's conduct continged over many
years, and evinced ap indifference t OF reckless disregard
of the heatth and safety of Bankhead and those similarly
situated. (See Philip Morris USA v. Williams (2007) 349 U.S.
146, 355, 127 S.Ct, 1057, 166 L.Ed.2d 940 [“Evidence of
actal harm to nooparties can help to show that the conducl
that harmed the plaintiff also posed a substantial risk of hart
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to the general public, and s0was particularly reprehensible™];
sec also Bullock, supra, 108 Cal.App 4th atpp. 559-561, 131
Cal.Rptr.3d 382 {in determining reprehensibility, court relied
on fact that tobacco compaiy knew many Smokers would
suffer death or serious injury, but sought for many yeass 1o
convince public that healéh concerns regarding SMOKIDg Were
unfounded].)

ArvinMeritor argues that Bankhead was not fnancially
yulnerable. We disagree As industrial workers, Bankhead
and others who were expased 10 asbestos fibers o the job
were financially vulnerahle in that {hey could not avoid the
exposure without teaving their employmenl. (See generally
Roby, supra, 47 Cal.4th at p. 713, 101 CalRptr.3d 773,219
P3¢ 749 [characterizing “ trefativety tow-level amployce’
" g financially yulnerable to employer's discrimination
and haressment); Gober v. Ralphs Grocery Co. (2006) 137
Cal.App 4th 204, 220, 40 Cal Rptr.3d 92 fgroup of grooery
store employecs who celied on their jobs for their livelihood
were financially qulperable}, Boeken, supra, 127 Cal. App.dth
atp. 1691, 26 Cal Rpir.3d 638 [characteriZiog consumers of

{obaeco products as fmancially vulnerable] ). H

(21] Finally, we come to the issue of intentional, Tepeated
conduct versus a one-time accident. The jury found against
ArvinMetitot on those issues, concluding that AyvinMeritor
was 15 percent regponsible for the damages resulting from
Bankhead's asbestos exposure, and that it acted with malice,
fraud, o Oppression. Our obligation 0 conduct a due process
apalysis regarding punttive damages does not creste Bl
opportunity for ArvipMeritor to make &0 end run around
those factual findings. (Cf. Gober, suprd, 137 Cal.App.Ath
at p. 214, 40-Cal.Rptr.3d 92 (“in detiding the constitutional
maximum, & court does not decide whether the wverdict
is unreasonable pased on the facts”}.) While there is nO
evidence that ArvinMeritor intended to Injure Baakhead or
agyone #¥g64 else I particular, its prolonged failure 10
take adequate mEasUICs to protect people who worked with
its products against 2 kDOWD hazard to their healta and
safety justifies the jury's conclusion that its conduct fowards
workers exposed to the hazards in its products was-malicious,
fraudulent, oT oppressive-

|22y *87 ArvinMeritor astempts 0 minimize its degree
of reprehensibility by emphasizing thal the jury determined
it was only 15 percent at fault for Bankhead's exposure
to asbestos. Neither State Farm, supra, 538 US. 408,123
S.Ct. 1513, nor any of the cases on which ArviaMeritor
relies holds tbat 2 defendant's degree of reprehensibility for
punitive damages purposes i affected by whether the ¢onduct
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of others was concurrently responsible for the pleintiffs
injuries. Rather, for the purpose of the punitive damages
analysis, the proper role of the jury's finding assigning
ArvinMeritor a low percentags of liability is to reduce the
amount of compensatory damages with which the amount of
punitive damages is' compared, when considering the ratio
between the two. (See next section of discussion, post.) Thus,
ArvinMeritor's Jow percentage of liability for compensatory
damages may reduce ifs punitive damages exposure, but not
in the way ArvinMeritor argues.

ArvinMeritor also argues that its degree of reprehensibility
is reduced because starting in the 1980's, it wamned persons
who were exposed o its products that they should aveid
breathing asbestos dust, and, as early 2s the mid-1970',
it took measures to rednce the amount of dust associated
with its products. This may be so, but it does not mean, as
ArvinMeritor asserts, that the punitive damages in this case
canmot constitutionatly exceed the amount of compensatory
datnages.

Neither of the cases cited by ArvinMeritor for this proposition
so holds. Tn Hoch v. Allied-Signal, Inc. (1994) 24 Cal. App.4th
48, 29 CulRptr.2d 615, the trial court's order granting the
defendant a nonsuit on the plaintiff's punitive damages claim
was affirmed, because no reasonable jury could have found
malicious conduct by clear and convincing evidence. (/d, al
pp. 58-62, 29 Cal.Rptr.2d 615.} Similarly, in Shade Foads,
Inc, v. innovarive Products Sales & Marketing, Inc. (2000) 78
Cal.App:4th 847, 93 Cal.Rptr.2d 364, a first-party business
insurance bad faith case, the court held that due to the
complexity of the insurance voverage issues involved, the
award of punitive damages was not supported by clear and
convincing vidence of contemptible or despicable conduct.
(Jd. atpp. 890893, 93 Cal.Rptr.2d 364.) Here, ArvinMeritor
does not dispute that the evidence was sufficient to support
the jury's verdict finding it liable for punitive damages.
Accordingly, Hoch v. Allied-Signal, Inc. and Shade Foods,
Inc. v. Innovative Products Sales & Marketing, Inc. are not
germans to the issoes presented,

We find Weeks, supra, 63 Cal. App.4th 1128, 74 Cal.Rptr.2d
510, far more periinent on this point. In that case, the
defendant argned that the punitive damages award against
it should have been reduced because of measures it took to
avoid a recurrence of the sexual harassment on which the
award was based. The court was “notpersuaded that the award
should have been reduccd because of the evidence that [the
defendant] has ‘learned its lesson.’ and thus will be *88
deterred from like conduct in the future. Limiting an awaid

because of a defendant's confrition certainly ¢ncourages
contrition. It also, however, reduces the risk that serions
consequences will result from failing to prevent the wrongful
conduct in the first place, Lirniting an award because of
a defendent's contrition therefore undermines the purpose
*“*865 of punitive damages.” (Id. atp. 1167, 74 Cal.Rptr.2d
510.)

Similarly here, limiting the award in this case would
undermine the purpose of punitive damages by giving undue
credif to ArvinMeritor's belated efforts to wam wsers of
its products about the hazards of asbestos, which the jury
unplicitly found were ineffective and inadequate. Allowing
the award to stand, on (he other hand, will serve the purposes
of punishment and deterrence by encouraging ArvinMerilor
and other manufacturers, in the future, to take every available
step to eliminate life-threatening hazards from their products
and manufacturing processes altogether, rather taan relying
on workers and consumers to protect themsclves from
dangers they may not be in a position to fully understand or
entirely avoid,

3. Range of Constitutionally dcceptable Rafios

[23]) The second part of the federal due process analysis
focuses not on the absolute amount of punitive damages, but
rather on the appropriate ratio between the compensatory and
punitive damages, given the specific facts of the case. That is,
“punitive damages must bear a * “reasonable relationship” ’
to compensatory damages or to the actual or potential harmto
the plaintiff. [Citations.]” (Bullock, supra, 198 Cal.App.4that
p. 563, 131 Cal Rptr.3d 382, quoting BMW, supra, 517 US,
at pp. 575, 580, 116 S.CL. 1589 see also Stute Farm, supra,
538 U.S. at pp. 424426, 123 8.Ct. 1513))

California published opinions on this issue have adopted a
broad range of permissible ratios—fror as low as one to
one to as high as 16 10 one—depending on the specific facts
of each case, The low end of the range is exemplificd by
Roby, supra, 47 Cal 4th 686, 10] Cal.Rptr.38 773,219 P.3d
749. Roby was an employment discrimination and harassment
case involving primarily emotional harm to the plaintift, with
a minor physical component, and no evidence of repeated
discriminatory acts by the defendant. Noting that the jury's
award of substantial emotional distress damages already
included a punitive element, 2 majority of our Supreme Court
held that the maximum constitutionally permissible ratie of
punitive to compensatory damages was one to one. (Jd. at
pp. 718-719, 101 CalRptr.3d 773. 219 P.3d 749.) The two
Jjustices in the minority would have applied a two-to-one ratio.
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{Jd. at pp. 722724, 101 Cal Rptr.3d 773, 219 P.3d 749 (conc.
& «is. opinion of Werdegar, J.).)

A more Tecent case falling toward the low end of the range
is *89 dmerigraphics, Inc. v. Mercury Casualty Co. (2010}
182 Cal. App.dth 1538, 107 Cal.Rptr.3d 307 (Amerigraphics
). Amerigraphics was a first-party insurance bad faith case
in which the plaintiff was a small printing business whaose
premises and equipwent were damaged by 8 water leak.
The only factor weighing in favor of a lgh degree of
reprehensibility was the plaintiffs financial vulnerability,
particularly tn that the inswramce compamy's “egregious
conduct put [Amerigraphics] out of business.” (fbid ; see id.
at pp. 1562-1563, 107 Cal.Rpir.3d 307.) On the other hand,
there was no punitive element to the compensatory damages,
and the defendant was a wealthy insurance company. Relying
in part on the-defendant's concession that $500,080 in punitive
damages would be appropriate, the court held that sum to
be constitutionelly permissible. This resutted in a 3.8—o—-one
ratio of punitive to compensatory damages. (Sce id. atp. 1566,
107 Cal Rptr.3d 307.)

An example of a ratio a few steps up the scale is the six-to-
one 1atio permitted in **866 Gober, supra, 137 Cal. App.Ath
204, 40 Cal.Rptr.3d 92. Gober was a sexuel harassment case
based on the treatment of several emplayees by a single
manager, jn which the trial court remiticd each plaintiff's
punitive damages to 15 times her compensatories, apd both
parties appealed. On appeal, the court rejected the employer's
contention that the punitive darnages should not exceed three
times the compensatory damages, Instead, it held that a six-to-
one ratio between punitive and compensatory damages was
the- appropriate constitutional maximum. The court applied
this ratio even though the employer's conduct was only
moderately reprehensible, inthat the manager did not cause or
threaten any physical injury to the plaintiffs, and the employer
transferred the manager promptly after his misconduct was
reported. (See id. at pp. 219-223, 40 Cal.Rptr.3d 92.)

An even higher ratio was approved in Simon, supra, 35
Cat.4th 1159, 29 Cal.Rptr.3d 379, 113 P.3d 63, which arose
out of an aborted commercial rcal estate transaction In
Simon, the defendant's single act of fraud caused the plaintiff
only $5,000 in compensatory damages; did not involve any
physical harm or threat to health and safety; and did not target
a particularly vulnerable plamtiff. Nonetheless, becanse of the
defendant's substantial wealth, and the lack of any punitive
slement in the relatively small compensatory damages award,
the Supreme Court held that 2 10-to—one ratio could properly
be applied. (Id. at pp. 11881189, 29 Cal.Rptr 3d 379, 113
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P.3d 63.) In so doing, the court interpreted State Farm, supra,
538 V.S, atpage 425,123 S.Ct. 1513, as “establish{ing] a type
of presumplion! ratios between the punitive damages award
and the plaintiff's actual or potential compensatory damages
sigpificantly greater than 9 or 10 to 1 are suspect and, absent
special justification .., cannot survive appeliate scrutiny
under the due process clanse.” (Simon, supra, 35 Cal.4th at p.
1182,29 Cal.Rptr.3d 379, 113 P.3d 63, n. omitted.) The court
emphasized, however, that the presumption of suspectaess
applies only to ratios that exceed the limit * “to 2 significant
degree,” ” and even then, the *9¢ presumption may be
rebutted by “extreme reprehensibility or unusuvally small,
hard-to-detect or hard-to-measure compensatory damages.”
(id. atp. 1182 & fn, 7,29 CalRpr.3d 379, 113 P.3d 63.)

Finaly, in a recent product liability case involving a
manufacturer's intentional deceit of the public as to the safety
of its product—to wit, the cigarettes that nitimately killed the
plaintiffi—the court in Buflock, supra, 198 Cal.App 4th 543,
{31 Cal.Rpir.3d 382, approved a punitive damages award of
approximately 16 times conpensatory damages. Relying in
part on Simon, supra, 35 Cal.dth 1159, 29 Cal.Rptr.3d 379,
{13 P.3d 63, the court held that the “extreme reprehensibility”
of the defendant tobacco compamy's conduct, incinding
its “vast ‘scale snd profitability,” " when coupled with
the relatively small size and nompumitve nature of the
compensatory damages award, rebutted the presumptively
suspect nature of the 16-to—one ratio, and justified affirming
the jury's punitive damage award. (Bullock, supra. 198
Cal App.dth at pp. 560-563, 565-566, 569 & in. 16, 573,131

.Cal. Rptr.3d 382.)

4. Analysis

(24} As already noted, ArvinMeritor's conduct was
highly reprehensible. The jury's award of $2.5 million
noneconomic damages for Bankhead's pan and suffering
and Mis—wife's toss of conmsortivm is high enough that it
appears to include a punitive component. The inclusion of
a punitive element in emrotional distress damages-Teduces
the permissible ratio of punitive to compensatory damages.
(Sce, **867 e.g., Roby, supra, 47 Cal.4th at pp. 718-
720, 101 CalRptx.3d 773, 219 P.3d 749 faward of $1.3
million as compensatory damages for emotiona! distress
included punitive component; ofie-to-one ratio of punitive
to compensatory damages was constitutional maximum};
Walker v. Farmers Ins. Exchange (2007) 153 Cal.App.4th
965, 974, 63 Cat.Rptr.3d 507 [in insurance bad fatth case,
award of $750,000 cach to two plaintiffs for emational
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distress included punitive element; trial court comectly
reduced punitive damages to $1.5 willion]; Gober, supra, 137
Cal.App.4th at pp. 219, 222-223, 40 CalRptr.3d 92 [where
bulk of harm to plaintiffs from managet's sexual harassment
was emotional injury, compensatory damage awards ranging
from $50,000 to $75,000 contained a punitive element;
maximum ratio of punitive to compensatory damages was six
to onel.}

Here, the jury's award resulted in an amouvat of punitive
damages equal to approximately 2.4 times the $1.845 million
share of compensatory damages for which ArvinMeritor
was held liable, This single-digit ratio is well within the.
range for comparable cases, and is not extraordinasily high.

Footnotes

Accordingly, we are not persuaded that the award exceeded
the constitutionally permissible limits.
*91 DISPOSITION

The judgment is affirmed. Respondents are awarded their
costs on appeal.

We concur: RIVERA, 1. and SEPULVEDA. J. *

Paraliel Citations

205 Cal App.4th 68, 12 Cal. Daily Op. Serv. 4297, 2012 Daily
Journal D.AR. 5011

1 Gordon Bunkhead dicd-during the pendency of this appeal. On November 28, 2011, his widow, Emily Bankhead, was substitiuted 10
on behalf of his estate. We refer to Gordon Bankhoad individually as Bankhead, and use the term respondents to refer collectively

to Bankhead, his estate, and his widow.

2 ArvinMeritor does not dispute its liability for the acts and omissions of Rockwell, its predacessor iu interest. Accordingly, we draw
no distinction between the two companies, and refer o them collectively as ArvinMeritor.

3 Respondents onginally sued numerous compames alleged to
the defendants except ArvinWieritor snd Abex had settled by

have contribuled to Bankhead's asbcstos-related mesothelioma. All of
the time this case was bricfed on appeal. ArvinMeritor and Abex each

filed separalc appeals from the original judgment. ArvinMeritor's appeal was assigned case nursber A131587, and Abex's appeal
was asstgned case number A131378. Afier the trial court enigrod an amended judgment, ArvinMeritor and Abex cach appealed from
the amended judgment, and the resulting appeals were both assigned case number A132985 (the joint appeal). All three appeals
were consolidated, and only one record was filed. However, we cventually vacated the consolidation, bifurcated the joint appesl,

and consolidaled sach appellant's portion of the joint appeal with that appellaat's respective separate appeal. This opinion addresses

only the contentions raised by ArvinMeritor in its separate appeal and its portion of the joint appeal. A scpavate opimon will address

Abex's separale sppeal and Abex's portion of the joint appeal, which has been redesignated-as casc number A135224 (Ordey, Apr.

23, 2012, Ruvolo, P.J)

4 As already noted, although Bankhead did live longer than 12 months afier his diagnosis, he died during the pendency of this appeal.
5 Tn fact, ArvinMeritor's Hability for economic damages was reduced to zero after tria), because these damages were offset in their
entirety Ity the procecds from Bankhead's settlements with other defendants. ArvinMeritor does not contend that this reduction affects

the issues pregenied by this appeal.

6 Johnson cxplained that cash flow profit is derived by subtracting from reventte thase expense items that actually have to be paid,
such as cost of goods sold and saluries, but not subtracting any-deductions that do not achwally require an expenditure of cash, such

as depreciation.

7 ArvinMeritor's argument under California law focuses on its financial condition, aad we do likewise, The nature of ArvinMeritor's
wrongdoing and the actual hatm to Bankbead are discussed post in connectian with our federa! due process review of the punifjve
damages award. Suffice it to say that for the reasons expressed post, neither of these faclors weighs in favor of a reduction of the

awavd under California law.

8 The wealth of a defendant cannot justify & pumfive damages award that is otherwise unconstitutional under the feda-al due process

analysis discussed post Nonetbeless, the United States Supreme Court recognizes that deterrcnce is one of the primary purposes of
punitive damages, and nothing in the applicable due process cases preciudes Caldomia courts from relying tn part oo @ defendant's

wealth in assessing the appropriate amount of punitive damages {Boeken. supra. 127 CaLApp Ath at p. 1697, 26 Cal Rpir 3d 638.)
9 At oral argument, ArvinMeritor's counsel wamned that affirmiog the pumitive damages awasd in this case could lead to plant closures,
iayoffs, and other dire consequences, Nothing tn the rocord supports these spoculative contentions, ArvinMeritor also argues that i
should not be faulisd for its failure lo controvert Johnson's testiraony about its Fnancial condition, citing Adans, supre, 54 Cal.3d 105,
284 Cal Rptr. 318. 813 P.2d 1348, Tn that case. the Supreme Court apined that “{i]t is inberently prejudicial 1o require a defendant to
introduce evidence of persons| finances” (id atp 120, 284 CalRptr. 31§, 813 P.2d 1349), citing a treatise advising defense counsel
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10

11

in insurance bad faith cases o * “be careful about presenting “mitigating” evidence as to [ihe defendant's] fimancial condition,” ™ lest
the jury “ ‘regard it as a tacit admission that some award of punitive damages is appropriate.”” (fd alp. 121,284 CalRpir. 318,813
P.2d 1348.) Adams did not hold, however, thal a defendant facing a punitive damages clakn caunol or should not present evidence to
controvert the plaintilf's factual showog regarding the defendant's financial condition. It held only that plaintiffs who seek punitive
damages have the burden of presenting evidence, as well a3 the burden of proof, regarding the defendant’s finances. (See id. at pp.
119123, 284 CalRptr. 318, 813 P.2d 1348.)

As noted i Simon, supra, 35 Cal Ath at pages 1183-1184. 29 Cal.Rptr.3d 379, 113 P34 63, the factor of civil penalties for comparable
misconduct is not particularly useful in & case mvolving only common law tort duties. In two tobacto-related personal injury cases,
California courts have found the civil penalty comparability factor essentially irrelevant (See, e.g., Bullock v. Philip Morris USA,
e, (2011) 198 Cal. App.dth 543, 570, 131 Cal Rptr.3d 382 (Bullock ); Bocken, supra, 127 Cal.App.4th at p. 1700, 26 Cal.Rpir.3d
638.) We conclude, as did the trial judge, that the same is true of asbestos-rejated personal injury cases, and will confine our analysis
to the reprehensibility and relationship to actual or potential harm factors

ArvinMerttor also argues that respondents’ counsel concaded Pankhead was not financially vulucrable in closing avgument, when
counsel argued this case “isn't & finuncial trausacticn, so that's [financial. vulnerzbility} not really important.” To acknowledge that
respondents' financial vulnerability need not be a key factor in the jury's deliberations was pot & concession that it did not exist.
Retired Associats Justice of the Court of Appeal, First Appeliate Distrist, assigned by-the Chief Justice pursuant fo article VI, section
& of the California Constitution.

End of Document © 2012 Thomson Reutere. No claim to original U.S. Govemnmerd Works,
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Raybestos-Manhartan, Ine.
360 Southfield OEfice Plaza
17000 West 8 Mile Road
Southfield, Michigan 48076

Attention Mr., R. J. Harkin

Gentlemen: .

This letfer is being directed to all of owr lining
suppliexs along with & copy of a grievance from our
local labor representation, UAW lacal 274. This
grievance is selfwexplapatory and some of you have
been cautioned of this conditien previously and
advised this situation canpot be tolerated, To those
of you who have been supp lying lining trouble free
we appreciate your diligence, but to those who are’
negligent, we must advise that material found in the
condition described, is subject to rejection and
return at your expense.
Tt is requested thar prowpt artention be given this
matter to insure that only acceptable wmaterial
reaches our plant, ’

-Very truly yours,

ROCEWELL-STANBARD DIVISION
ricap Rockwell

v. E. Pilkington . B o 7
Purchasing Ageot - :

VE?fpm

. Enclosure
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e
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c&: Messrs. L. Vander Roest
K. Davidson

Jamuery 12, 1973 0%

Holdeé Materials Division
P.0. Box 417
Ridgway, Pennsylvania 15833

Attantion Mr, Ed Zachariaé

Centlemen:
This letter is being directed to all-of our lining
suppliers dlong with a copy of a grievance from our
local labor represent&tiod, UMW Local 274. This
grievance ‘is self-~explanatory and sowe of you have
been cautioned of this condition previcusly and
advised this situatios canpot be tolerated, To those
v you who have been supplying lining trouble free
we appreciate your diligeace, but to those who are
negligent, we must advise that paterial found in ‘the
condition -described, 1s subjest Lo rejection and
return 4t your expense. '

1t is requested that prompt attention be'given thds

matter to imsure that only acceptable material
reaches our plant. ;

very truly yours,

ROCKHELL-STANDARD DIVISION . o
North | ican Rockwell ) A

e

V. E. Pilkington - - : : '
Purchaging Agent L - - S -7

VEP/pu -
, Enclosure

RWI 002463
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. cct Messys. 1., vander RoeBT
K. Davidson

January 12, 1873

The Bendix Corporation - _
Friction Materials pivision’
470 Noxth Centel puilding
20700 Greenfiald road

ouk Pari, pichigan 48237

Attention Mr. J. L. Manion

~

Centlemen:

This letter 18 being directed to all of opur lining
suppliers along with @ copy of a grievance from our
jocal labor representation, UAW ‘Local 274 . This
grievance 19 seLi—explana;ory'and-some of you have
been cautioned of this condition previously and
advised this situation canmot be tolerated. To those
of you who have been supplying 1inipg txcuble free

negligept; We must advise that material found in the
copdition described, is subject &0 rejection and
return &L Your ‘expensé. . - :

1t is requested that proopt attention be given this
patter to ipsure that ooly geceptable paterial
. peaches Our plant.:

yery truly yours;

ROCKWELlrSTANDARD DPIVISTON
Horth American Rockwell

~ o oo ’ -/
y. E, pilkingtod :
purchasing -Agent

VEPR/puw
ETnclosure
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North Aimrican Rockwell

ec: MassrTs. L. vander Roest

K. Davidson

Jaauary.lz, 1873

. abex Corporation

Amexican Brakeblok Division'

1650 W. Big Beaver Rd., Suite 205
Troy, Michigan 43084 -
Attention Me. C. E. Hubbard

Gent lemen: :'\ l

This letter is being directed tp all of our Iining

" suppliers along with a copy of a grievanca fxom our

local labor representation, UAW Local 274, This
grievance 18 self-explanatory and some of you have
been' cautioned of this condition previsusly and
advised this eituarion-.cannot be tolerated. To.thase
of you who"have been supplying lining trouble free
we appreclate your diligence, but to rhose who are
negligent, we pust advise rhat- waterial found in the
condition described, is subject to rejection and
return at 'your expaase.

1t is requested that proupt atreation be given this .
watter to insure that only acceptable waterial
reaches our plant. o

Very_ truly youxrs,

ROCKWELL-STANDARD DIVISTOR

pd R . L
V. E. Pilkington N ’ :
purchasing apgeat

VER/pnm ' -
Eoclogure

RV 002465
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F ' internal Letter OYQ Rockwelf International ===
: Bate July 15, 1974 " No. : : .
% T0 . Messrs: . Epsman FROM %, ¥, Robisop Jr,

: AdOICSS E, Bollard Aderess
i A, ¥rightoour
: Proat . Ext, 268

swoeen . Llwing Dust in Blocks &8 Received - Health Bazard,

Due to possible health bazard cavaed by e'xcessiva aspostos dust.leftidn
1dpings by vendors tho foliowing procedures will be juplemented,
1, Rocelving Inspectors will pote Receiving Inspection Trauwsier with cude
82 (cleanliness defect) when excessive linlnp dust 12 found,

2, Hr, Ensmen will inttiaste SWO %o clean and adviss vendor of charge back.,

3, Mr, Ensmen will requisition a smell ngpop Vee' ta be used sop dust remevel
ig rework area, 7 .

(304 and B 31A and Midndghts) and lpsepectors will advise
d in balance of shipments dlscovered
stexr linings to rewori

4, Depariment Foremen
. ’ vendor, part number and guantities foup
! with excessive linfeg dust 1D depsrtments and txan

’ . *res,

) 5. MYr, Poempan ¥ill implement items 2 & 3 to sffect corréactions.

v e v
2. g Fipieecas
¥.J, Rohison Jr,
Lo

ce: Rec, Insps. )
/w.-‘ Moon
- B, Gierok
Y. Pilkingten
Forenen & Insps, 304 &£ B
a1h & Mdnights (34)
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. evalugtions of workers

TNDUSTRIAL ayeTENE" SURVEY

ROCKWEDLL INTERNATIONAL QOR?OR&TIOH

pyrake Plant
A§htabula, ohio

WIRODGCTION

Rockwell International Carporation retained Clayten
EnVironmental comsultants: LP conduct & limited iddus-
exial hyglens survey at TEs brake plant iB Ashrabula,
ohio. The purpose & the survey was EO decermine ths
epncentrations of airborne ssbestos fibexs emcounteTed
S WOILRELS in the plant apé to jnrerpret the tesults
cerms of 2 éotcnti:l'health”hazard. the study was
5. 1978, bY Messrs. pennis p. Zaebst

conducted oOn saredn 23,
vironmental Comsul-

and carald J.'Schlai of Clayton En
& the stuwdy are reyorted herein.

DESCRIPTION CF PLANT OPERATIONS

The‘Rockwall Intcfn&tional Coryoracion prake plant in
Ashtabula,'Ohio‘is 2 singlé-tevel strugtuTe COVETIRg
ap?toximately 236,000 square £get. The pasic funetion
of the plant is the manufactur® of brake shoe unit opera-
ridns wnigh includes welding, grinding, milling, ma-
chining, Tiveting, assembling, and packaging. Fullowing
are priel deacriptions of those operabtions for which .

! axposure ta airborne asbestos

were conducted.

Grinding flachines .
Four separate brake shoe 'grinding stdticns~wereglocated
in the plant, each consisting of 2 norizontal spindle,
double—ended,‘ﬁcdesunl grinder. quo grinders (Mo- 440G,
Ho. 4G0-G) tocated neart the rorth end wexe sxhausted fo
an imdooT dust collectoT (baghouse)'locatcd just north
of the NO. L60-C grindeT- The two ‘grinders 1ocated
scar the south end of the plant were-cxhausted to, one
of tuo dust colleckors located outside che main build-
ing at the couth cnd of rne plant.

WL 002444

’_'__,_.,_-J—-—‘_,_.'—-r

.
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Each of the grinders was firted with a compressed air
Tine conneceted to small diameter tubés whieh were lo-
cated at the entvance to each hood. The purpose of’
these jets was to blow oul dust trapped in the ‘counter-
bored rivet holes_of the brake shoes as the shoes were
ground, thus making it unnecessary -to c¢lean the dust
from the shoe once it was removed from the grinder Jig.
Noriceable Npuffing" of dqust .was observed on;several of
the grinders as a result of the stream of air from the
jets blowing in a direction counter Eto the airstream
induced by ‘the exhaunst hoods. _The Ko. 460-¢ grinder
also bad been £itted with a pasteboard enclosure and

a2 secoundaxry exhaunst duct (four-iwmch flexible hose) which’
was connected to the main grinvder exhaust duect, The pui-
pose ‘of this secondary enclosure and exhaust duct pre--
sumably was to capture dust blewn out of the hood by

the zir jets. Hone of the other grinders was Eitted
with am eguivalent secondary exbaust sysCem.

At the time of the survey, four man per shift were en-

", naged in grindieg operations, one each at the No. 449-¢

ano Ho. 460-¢ grinders, ome at the Ne. 132 grindex, and
rwe at the Wo. 0486 grimndet.

Riveting Machines

¥ine sepnrate'brake shoe -riveting statlions were located

in the plant, two of which were near the indoor Pangborn

dust collector at rhe north end of tha plant, and seven

of whieh were located jush south of the No, 048 and To.

132 grinders at the south end of the plaunt. The riveting
operation basically consists of placing the brake pad over
the shoe and riveting the pad in place. The riveted assem-
bly then is txansported to the grinding machines for 0D
grinding of the pad, Noue of 'the riveting machines were
supplied with local exhaust ventilaztian. '

Counterboring

Lt present, the counterboring speratice is being phased
put at the Rockwell plaat in Ashtabula and ouly five per-
cent of the brake pads used must be counterbaxed. AL .
the time of rhe survey, ‘only one counterboring machine

“yas eoperated. No exhaust ventilation was provided =t

the counterboring machine. : .

RWI 002442

Bankhead_Pltfs' Exhibit no. 0455 pg4




e

ALl

N et

-

_Clayton Environmental Consitltants, Inc.

- 3

Baghouse Maintenauce

Routine baghouse maintenance operations at each of the
three filter units consist of a mechanical shakeout at
the end of each shift, and a mechanical shakeout with
tianual assist and removal of dust from the hopper by
two maintemance warkers twicé a week during the lunch
hour. Menual assistapce guring the latter procedure’
is required because-the filter bags apparently plug up
with dust near the bottom, preventing the dust from
falling thzeugh the dump gate into the steel bin below.
The following is 2 brief descripkioen of the procedure
as observed during the survey. :

The two mechanics opened the doors af the baghouse en-
closure and manually shook the Tags meay the bottom
with their hands or » atiek while the pneusatie vibhra-
tor and eléctric shiker wexe operating. After the bags
were unplugged, the men opened the doors which erclosed
the tote bips undermeath, leveled the surface of the
dust in the tote bins with their hands or a stick, re-
soved fpe two tote bins from the enclosnre, pulled up
the plastic bag which was' in the tote him, wrapped the
plastic baz closed, and then tied iEt. Oue of the men
*hem cloSed the dump gate but did not Teplace ths tote
bins or plastic bazgs undex the dust collector. 1t was
noted that during the shakeout procedure the plastic
bags were not tied to the bottom of the hoppet bub wers
lert Ffolded back over the tote bins; &8 & result, con-
siderable puffing of dust occurred when the men opened
the doors enclocing the tote bims aftexr the shakeout
was completed, '

Similar proceddres are followed approximately twice a
week to umplug the outdoor dust collectors, No tote bie
enclosure was present on either of the outdoor units as
it.was on the indcor unit,. However, plastic bags fn the
tote bins were tied to the bottom of each hopper during
shekeout. The total time involved for the manual shake-
out procedurc was abour ten ko fifteen minutes for both
the indoor and putdoor baghouses. !

During shakeout of the outdoor units,one of the bag
vibrator pins broke allowing the bngs to sag. This
filter unit was shut dowa with ehe inmtention bo make
. repairs later im the afternoon. If the No. 048 or Mo. 132

srinders had been operated with one £ilter unikt shut
down, the other unit would have .been required to pro-
vide all of the exheust volume for both grinders, and
the total ewxhaust volume ag the grionders would have
been appreciably reduced. These grinders were subse-
quently sbnt down wntil the appropriate repairz had
becn aade. ' '
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POTENTIAL HEALTH HAZARD ASSOCTATED
WITRK EXPOSURE TO ASBESTOS

Asbestos £5 a generic term referrimg to various mineral
siliecates. The types used most widely in industrial
applications include chrysotile, or “yhite asbestos"

(a hydrated magnesium siljcate), amosite, or Yerey as-
bestos" (an irom magnesium silicate), crocidolite, or
#hiue asbestos® (a sodium irow silicate), tremolite

{a calcium magnesium silicate), 2znd anthophyllite
{another iron magnesium silicate), OF these, chryso-
tile accounts for over 90 percent of the tofal usage
of asbestos in this ceuntry, with amosite and croci-
dolite beimg the only other types unsed to any signifi-.
cant extent.

Achestos exists aaturally in bundles of extremely fine
£fibers which can be subdivided easily into many smallex
fibers. The potential health hazard assaciated with
exposure to asbestos is that of inhalation of airbormea
fiSers resulting in a type of pnreumoconiesis refexred
to 285 "asbestosis.® Small asbestos £fibers can pass
reacdidy through the upper respiratory tract and be de-
sosized in the terminal bronchieles of the lung. There,
they produca a local irritation which the body atrempts
to overcome by inditiating a tissue response resultimg
in the encepsuletion of the fibers and consequent fox-

metion of "asbestos badies." If sufficient guaatities
of fibers are inhaled over amn extended period of tine,
a gencralized diffuse peribronchiolar fibrosis can de-
velop, This pulmonpary fibrasis can impair the transfer
cf oxygen across the aveolar membranes and result in
respivatory insufficienciles, or even cardiac failure.
Tt has beeu determimned, through toxicological and epi-
demiological studies, that long fibers, 20 to 50 miexons
in length, are most active in the production of the
fibrosis. Fibers shorter than about two micromns in
length, are practically without an irritakting effect.
There is some evidence that other minerals having fi-
brous characteriscics, wich the exceptilon af fibrous
gYass, can produce siwmilar reactions. .

WYany trecent studies have indfcated an® asseciation be-
tween exposure to asbestes in both industrial and urban
atwospheres and an increage in 3 relatively rare type
of Tung cancer known as mesothelioma. Altbough 1t has
not becn possible to estzblish a copnection with asbas-
Los in all cascs of this disease, there i$ a Strong
corvelafion betveey exposure to crocidolite and occur-
cenee of mesotheliomas. Other types of asbestos have
besn implicated to a much lessexr extent. Howvever, this
Mpew hazard™ has received mueh public attentien because

RW! 002444
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fibers per ct of air and, with the exception of the ¥o,
662 Tiveter oparakor; were well withim the standard of
two fFibers/ce to become effective July I, 1976+ Ic
should be noted that the estimated eight-houxr, time-
weighted average exposures of the Mo, 048 grinder. oper-
ator and the Ho. 116 Tiveter opevator exceeded the pro-
posed 0SHA standard of 0.5 fibers/cec.

As indicated in Table I, the two nmechanics emngaged in
maunual shzkeout of both the indoar and outdoor filter
units were expased to.peak levels of 16 fibers/ce and

11 fibers/cc during tleven and ninesminuke exposure
periods at rhe indoor and onrdoor filter units, respec. -
tively, . These concentratioms exceeded both presemt:

and proposed OSHA stgndards for ceiling exposures.

. CONGLUSTONS
The follewing conclusions are pfesenta@ on the basis

of ‘observations and measurements made during- this sur.
vev,’ . '

#ith the exceprion of the ¥o. 662 riveter
operator, eight-hous, time-weighted expo-
sures of those grinder/opetators, riveters,
and epunterbotre machine operators whose ex-
posures were evaluated,vere withia the OSHA
1imit of two Eibers/ec of air due to become . -
effective July 1, 1976. The No. 562 riveter
operator's estimated eight-hour, time-waighted
average exposuxe to asbestos fibers was esseun-
rizlly equal to the two fibers/cc limit. This
result indicates that due <o the normal vari-
ability of exposures from day to day, this
operator's exposure could very well exceed

the appliceble limit (two fibers/cc on a
time-weighted average basis) on any given
shife.

« 1.

2. The estimated, eight-hour, time<weighted aver-

age
and
the

exposures of the No. 048 ‘grinder operstor’
the Wo. 116 riveter operator on the day of
survey exceeded the pruposed OSHA exposure

limit of 0.5. asbestos Eibers/cc averaged over
an eight-hour workday. Should this proposed
standard become effective, improved engineecx:
ing control of duxt at grinding and/or riveting
stations may become necessaty.

3. The data ohtained during the survey.at the
Reckyell plant apply only Eo the conditious

<
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in the plant on the day of the survey. -Condi-
tiouns, such as substaptially increased produc-
tior levels, or handling of brake shoes which

are substantially larger or which contain a
higher percentage of asbestos fiiber, conceiv-
ably might result ix exposure levels higher

then those documented during this survey. The-
type and size of brake shoes-hiandled by each
aperator are listed in Table I, As indicared,
diameters of brake shoes handled rxanged from
about.- 12 to 16.5 inches, and widths ranged frowm
about 2,25 imches to 7 inches. Diameters and
widths of shoes handled at amy time at the plant
range from 9 inthes by 2 inches to 22 inches

by 10 inches, respectively. The sizes of shoes
handled in the plant during the survey wexre about
midway between these UWo extremes and were Tepre-
sentative of a normal run at the plant, compriging
zbout 63 ts 75 pexcent of shoes produced,

Bxposures of maintenance .operators donring manual
shakeour and removal 9f dust from the indoor and
outdoor dust collectors (baghouses) exceeded in
poth instences Federal standards ¥or peak axpo-
sures Lo &szbestos fibers. The xelatively high
exposures vere due in large part to the nmeces-
sity of opening the doors of the exclosure and
manually shaking the filter bags to remove ex-
cess buildup of dust plugging tha Bottoms of the
bags. 1In the case of the dimdoar f£ilter uait,
failure to tie the plastic bag lining of the
tote bin to the exit port of the f£ilter unit

"“durimg the dumping of the dust -uadoudtedly was

2 contributing factor in the dust exposure.

RE COMMENDATIONS

The source of the No, 662 riveter operator's
relatively high cxposure should be investigated
further. - 1t was observed that, the operator

was wearing a dispesable, singls use respira-
tor; ha should continue to wear a respirator
approved fox protectiom against asbestos- .

containing dust until his exposure is reduced

substantially by engineering control, admicistra-
tive control (c.g5., totatiom of perscnnel berween
jobs), or by a change in work procedure. It
chould be moked that use of personal respiratory
protective devices is acceptable under present
and proposed 0SHA staandards only as an interim .

RWI 002448
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measure until engineering or work practice
‘comtrols have substauntially reduced expasuares
to the extent possible, . ;

2, Shakeout and removal of dust from the hopper
should be pgrformed more frequently to helyp
{ - prevent plugging of the filter bags, Manu2]

shaking of the bags by hand should not be re-.
quired duridg emptylng of the hopper. If more
frequent shakeout and dust rTempval dees not
eliminate the need for hand shaking of the fil-
.ter bags, further engineeriug evaluation should
be conducted to determine the reason fox the
malfunction. ‘Until the situation can be cor-
rected, maintenance wen should continue to

wear respiratars spproved Ior protection against
ashestos dust whenever manuzl shakeout is ze-
quized.

. . 3. “The plastic bags lining the tcre bins shonld
be ticd securely to the exit poxt of the hopperx
to provent dispersal of the dust while it is
beinz treasferved imtc the bag (i.e., while
the dump gate is open),

4, Althouzh exposures of grinder operators vere
- ) "aTl within current acceptable Federal exposuve
limits, improved control of dust at these machines
may become necessary should the proposed asbes-
tos standard (Federal Register 47852, Qctodbex
9, 1075) become permanent, Ib is therefore rec-
owmended fhat the use of the compressed air noz.
zlas in place at the face of the grindex hoods
pe evaluated furthex te prevenk the puffing of
dust noted during the survey. Altheugh =2 £full
engineering evalustion was hevond the scope of
! the survey, the following ocbservatiens uere
i made; Two bruke shoes at a time are placed on
o each rotating grinding fixture, with open space
between each shos. The space varies with the
size of the linings but can be as great 2s one
third of each revolution af the fixture. Host
of the dugt was blowm out of the hood through
the—ogpen gap betveen the brake shoes. Shutting
off rhe airflow when a brake lining is nor in
the compressed air path might help Lo prevent
the dispersion of dust from the hood. Cams on
the bottom of the fixture could opecrate a limlt
switch or limit valve to shut off and ruwrn off-

Rwi 002449
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che air at the appropriate time. Whede feasi-
‘ble, the addition of Fillexr plates e the ro-
tating fixture (to £ill the areas between the

brake linings) might also reduce the dispexrsion i
of dust from the hood.

Th is report prepared Yy g;@nA1549€EE§:&éslf

. penuls D, Zaebst
Industrial Hygienlst

bl et

Robert D. Soule, P.E.

Vice-rresident .
pirecctor, Tadustrial Kygiene

Services

This réport approved by:
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e - e

4 Sampl : ‘ : Soapling Somple
see | anpla " Teriod
1876 {7 Munmber Desexiptlion 'weighn

’ . . T Ystart Stoyp

460 CRINDER

East side prinder; opevator”

3{23 An=13 brcathing zousa | 99:15) 11:38
Opevator breathing zone; )
3723 Ah=GL opcyator waxking at both . 12:573 15:%21

cast and west griaders - R

R ' Yrake shee: 2740-683-351.p
: biaw: 16", Width: 2.25"

662 RIVLTIER
1/23 AR 0B Oporator byeathippg zone 09:22{ 11:35
' i Opccalor bxedthing ZoucC,
3723 Aa-27 stopped voxk at about’ 14;00 12.58 | L4:02
. 133 RIVETER .. )
3113 ah-16 Gperster breathing zope 09:52 8 11:44
3723 AR-0O9 QPperator breathing zone’ . 13:06 ] 15129
brake shoe: 2240-C-2577
: biam: 16,357, Hidths M
e
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TABLE I-D

CLAYTON ENVIRONMUMT XL CONSVLCANTE, IHA,
IWDUSTRIAL HYCIENE SAUPLING SUITHARY .

Asbesktos

Piamt ROCKMELL ITHIERNATIONAL CORP, . Muterinl(s)
Ashriboula; Obla .
. Sawpling Sample Sample Concentration
bate Sample ' Parlod Welgh . ted
. ght Voluwe |Fiberzs TYIA [Estime
1976 | Humber Pescription : >5 ym | cone: |BrTRA) -
. Srart Stop {Liters} T v ibershe Expcsurg:
SKAKEQUT OF QUTDOOR BAGIHOUSES T
- Maintevance oporator No. L;
3/23 Ah- 18 during shaleout and emptying 1217231 12:32 14 1.2 [ - -
of Laghouses (ovtdoor uvnidrs) I
' . .
Malntenenge opexaior No. 2;
3723 AA-07 diring shokeout and emptying | 32:23) 12:32 i3 11 - -
X of baghouses (vutdooxr ynits)
: 7
MIBCELLANIOUS SANPLES
U foxsaan's desk opposlte
/23 AA-24 ) Pangborn apit 10:12 | 11145 _191 0.030 - -
A [ On foreman's Jde&k OppuUSLLE )
3/22 AdA-12 | Pangborm unie i 12:54 } 15::20 318" ‘0.027 - -
ireathing Zon® Gf JapaxrCmeéat
3/23 AA-20 | Mo, 36.fork-1ift truck operater{ 03:30 ] 11:35 130 1,2 - -
BrenEbhlaig- Lont 6 dapaTeEmont T ;
3723 AA~30 3 Wo. 36 fork-1if¢ txuck operstor | 13;21 1 15;27 174 015
Yoremay '& Jeekj ZJ0 Leef nore
3/123 AA-29 of Wo. 460 grinder and 200 ' 315:15 ] 15:52 76 <0.038 - -
Eee€ ¢3St oF NG. &f#d grindec . N
Torcmaw's dedk, 90 Fedt west i
3/23 AA-10 of Panplhorn dugt collector Sl 15:21 ] 15:58 L C.045 - '
Ot Clacinnatl Acvrmaotic cebi- ’ "
3/23 AR-02 uet, $0) oot amvrheians af Sr ae
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Adgress

' lntern%l Letter OAL Rockwe!! Lhtematmnal- a
ous . May 28, 1576 / 0. " :
T , R.lMarfello Y " .. rRom .Elona Haffman. RoB.
’ . Al}ldtnss ) _
Fhona N

Subjeet - C}aignn.gegort :

In reference to the C1ayton report on asbestos, we shou]d
tmmediakely check into some serious problems.

1.

2.
3.

FORAM 134.4 A/EV, 2-73

- If maintenance men must reach in to shake bags, we must

Elona M. Hoffman, R.J.
/di

Mafntenance men working with asbestos dust collectors
not wearing adeguate respirators. Proper opes must be
used which can be obtained fram the DMispansary. .

Shakedown should be performed more frequemtly.’

provide protective clath1ng and shcwers,

When the doors are opened, ashestos dust falls out and
blows -around the area 1nc1ud1ng through the open door
into- the shop

Sarbage dnsposa! cantainers shau1d he labeled to indwcate
that asbestns dust bags are 1n51de.

RWI 002439
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T0: MARGARET MALEDOK. . (
DEPT. 845, , "39 _
%m%, Mﬂ and 7&@/
toomags cnd Goamisdors
Fito 1205, Bond Coant
AI00 Gast Nowth F oot .
i L Sonaanage [HEEE.S95T) {W Gheo #8774 @W“_i Pe:
Rodrt & Fnongy (/%) 696.0076" R VR A
oo & Hckon ’ s FL1Y Gl Roved
?zj ,%{gs,&/ , - Yallyy Vhwa, it 20127
faenitiys A, T , I 208) 5540067
Lo B Hllovs "~ ”
Aalion D, Sokooton )
Mark Hndsring . . '~ March 3, 1978

Ms, Elone Hoffman )

Supervisor, Safely and Health |

Rockwell International, ,

Highway Brake Divigion

3500 North Ridge, west - )
Ashtabula, Ohjo 44004

Dear Ms. Boiiman:

."As you recall, T represent your former employee, Russell L. Clutter;

who is now hospitalized at University Hospital in Cleveland, Ohio,
because of his condition of pleural mesothelioma, 2 form of cancer
which is unique to ashestos exposure, _

I upderstand that Thomas W. White of my staff has recently spoken

with you by telephone, and has explained that i is our intention to

pursue a third-party action on behalf of Mr. Clutter against the
manufacturers of asbestos-containing brake liners utilized by Rock-

well International, and to which products Mr, Clutter was exposed

during his period of employment from March 8, 1962 until April 25, 1964,

Io speaking with Mr., White, I understand that you would direct my
inguiry to 2 member of the Highway Brake Division of Rockwell, who.
would—contact me or Mr. White to Supply us with the identity of those
national mamfacturers who supplied Rockwell with the asbestos brake
linings during the above-stated period. :

Your cooperat{On and kindness in thxs matter is certainly appreciated,

Bankhead_Plifs' Exhibit no. 0457 pgt
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Ms. Elona Hoffman . o
March 3, 1978 ° . . ‘ , o
Page-2 . . .

and I look forward to hea:iz_xg'fr;sm a representative of Rockwell at -
an early date for further discussion regarding the identity of thoge
mamfacturers who supplied Rockwell,

RES/sb-

RWI 002409
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Highway Braka Diviston " . L
3500 North Ritge West
Ashtabuiz, OH 44004- Rockwell K
(216) 995-3100 -International

Aprd1 21, 197

Sweanhey, Mahon and Yiad |
Attorneys.and Cotnselors
Suite 1206, .bond Court * =~
1366 East Sth Street
Clevelend, Ohio 44114

. Attention: M. Rober't E. Sweenay

: Dear' Mr., ‘Sweeney:

Per your vequest, following-are the addresses of the concerns
who supplied brake 1inings Tor ‘the Rockwell Intemationa1 Brake
Plant:

Abax Cm*p -~ Suite 710, 3001 4. Big Beaver kd., Troy, M1ch
Molded Materdal, Div. of Carlisle Corp. - Ridgeway, Pa.
Raybestos Manbattan - Southfield, Wi chigan = -
Bendix Friction ~ Troy, N=w York .
Thermoid {¥. K. Porter) - Huntington, Indiana VDN
Johns-Manyille - ¥en-Caryl Ranch, Denver, Co. 80217
Horid Bestes -~.112 S. 26th St., New Castle, lnd 47362
5..K. Wellman - Bedford, Dhio )

. Gatke ~ Box 329, Winona Ave., Wersaw, Ind. 46580
Mareriount - 700 W. Careline, Paulding, Ohioc 45879
P. T. Brake Lining - 18 Shepard St., Lawrence; Mass. 01842
Auto Friction - 652 Andover St.,. Lawrence, Mess, 01842 -
grizzley {now Maremont )

Ver{y ti‘u]y yours',

" HIGHWAY BRAKE DIVISION

Rockwe] 1 International Corp.

E] ona M. Hoffman, R. N.
) Supewisor. Safety and Health

44

‘ct'::  Thomas 4\-1-. White-

—
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Internal Letter .
Daw: . April 17, 1978 : T N

d Rockwell international

C TO: Huns, Deganiration, Interan) ASGryee) EROM:  tHema, Onarieaiion, toterasf Adtesa, ¢nons}
: . Mr., Mike Budd , Mr. W, Long
. Ashtabnla Brake . Troy AUl
) 8/525-1067 _
Subiect: . ' ASBESTOS™ N L f

cc ~ ‘HETEPEOMER ) o o T |
Geprge Bable ) Ashtabula Brake . : . :
Elona Hoffman } -

T visited your facility on April 5, 1879 at youl request to '
review yowr shipping procedurss and to déetermine whether a

sonflict exists with our present procedures and curyent

legislations .

Por those assemblies that you ship on a pallet with a plywood !
top, panded and streteh-wrepped, it is my opinion that potection ‘
and labelling is not neeessary. MNovement and vibration during

‘shipment will be minjmal and the generation of fiberd will

not be a problem. .

E"" However, you do ship some laose _assemblies and you do’ return
: damaged linings loose in tuwbs. It is my opinion that these
shonid be.totally enclosed and labelled bepause the possibility
of génerating asbestos fibers during shipment- is very real,
1f pallets are used, the spaces between ‘the boards should be
closed either with plywood br cardboard. The top of the
containers will likely be plywood and the whole sheuld ba -
_ otivered in stretch wrap. At this time I would not cohsider
. rounding off the sharp borners of the plywood tops or ‘bottoms.

: Bill Long - ‘ ' . _

WL/gap

ROCK 00469
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10.

NOTICE- -~ - -

PROCEDURE FOR DUMPING LINING DUST

FROM PANGRORN DUST COLLECTOR

-

Protactive paper coveralls, hood and respirvator must be put on prior to

start of dumping operation. Coveralls and hHoods are available from Crib, -

respirator from Dispensary. These items are not to be removed until the -
entire procedure is completed.” Do not remove respirator until coveralls
and hood have been discarded }nuo dust cart. .

Chain off aisle. There ¥s to be no unprotected truck or pedsstrian
traffic while dumping procedure is in process,

Check to.be sure plast1c bag is securely tied te hopper. 0Open hopper
gate and attach air }ine te vibrator if so equupped Start shaker,
shake for 5 minutes then turn off,

When hopper is empty, check to see if plastic bags are full, I not,
leave ia position, c]use hupper gate, and close doors of cart area.

If any dust has sp111ed, pick up immediately with dust collector suction
hose.

IT bag is full, tie off before rémoving cart. Remove cart to back yard
immediately. Da not leave for Jater removal, Close doors of cart area
whenever you leave the area. :

If full cart is removed, replacé with empty cart and tie new bags on to
hopper, close hopper gate, and close door on cart area. .

Remove aisle cha1n5.

$1sca;? protective clothing and remove resp)rator as per instructions
tem

If you have any questions regarding dumping procedure, ask before you act.

ﬁ//w/ﬁ

Carl Holt
Maintenance Foreman

RWI 002455
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Internal Letter ' @A Rockwell International, '
!:la'. . : -

Date: ' .
June 14, 1979 .
TJO: [ame. Qrgamizahan, iniesoat A9YILss) FROM: tMama. Otpantzolion. Smerant Addresc, Phong)

. All Supervision . £loma Hoffman, R.N.

Swdiest . Raview- Asbestos Handling Procedure

Work area around lining prinding and riveting operatione must be
vacuuned clean by the'operator at the end of each shift. The work
area must neot be bhlown clean using compressed zir or brooms.

Operators must vacuum empty lining boxes before the boxes are throwm

‘into the yellow dumpsters.'

Each layer of lining coming from vendors musC be checked for excess
dust. ‘Again, small amounts of dust must bé vacuumed from the doxes,

Large concentrations of dust in the boxes-is cause for return to the -
~endor, with follow-up through purchaking. . -

We must work to contain any asbestos dust as best we can in order to
remain under the maximum Federal requirement of 2 fibers per wcubic’
centimeter. ’

, .
AL

I3

Elonsa

/he

Form 13)-R Rev, 3-7¢

RW! 002458
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Cndceend b

mhe . August 16, 1982
Yo © Mr. R. D. Randalph : Ronald L. HISS]nk
Q b!‘ Troy - D-2%2 - Oshkosh
turis . JOHNS=HANYILLE - RESPONSE T0 ASBESTQS @ ' : : o

.

0

1 have enclosed a letter requesting our»stétus of position to asbestos.
‘wse.  As-a Corporation, | have not seen a position stated.

At plant, we, of course,.do not control the parts, being special to use, ¢
We have taken a position to maintenance-type ftems, such as roof and
furnace repair. MWe stipulate the use of f\berglass on roofs and demand
ashestos out of products used in furnace restoration.

1% may be our Corporation §s addressing this a5 an overa11 issue. I
do not' feel 1 caw as a plant, unle5= - you ‘feel differently,

f-ufj y A /,,
W1ss1n

enclosure

H

WL 004883
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Johns-Manville Corporation”

Ken-Caty! Rarich
Foal Office Box 5108
Detnwver, Colorate 80317

John A ReXinney .
Chairman of the Board and * T - - .
Chief Execulive Ofticer . . - Vv

>

Mr, Ronzld L, Wissink -

Roclwell Internstional Inc. . .
PO Box 2848 . ’ o -
Oehkosh, HI 54903 : :

" Dear Mr.'Wissink: -

General Motors Ly a large vser of asbestos fibre and asbestog-containing
products. In addition to milllons of sets of brake lininge gad clutch
Eacings, asbestos ip used im gaskets, sound deademwetrs, adhes{ves and
electrical components in GM vehicles, Alse, they use many comstructian
producta such ag agbestos-cemént pipe and sheets, rolled roofing and

" fleor tile Eor their plants, . ) '

Geperal Motors hes a long-standing commitment to protect the health and
well-being of its employces, the gereral public and the enviroament.
We applaud that commibtment, -4nd the counscientious mammer with which fr_
is applied. ) o
. General Hotors' policy toward msbestos was presented.in a paper by
T. 0. Mathues, Vice President Menufacturing Staff, to the AIA Govern-
ment Industry Comfevence. It ig nttached Eor your revies,

We believe it is in ‘the best interest of society that industry Eake
responsible poaitions eimf{lar to that of General Motoars on igsues cuch
ars this, where emotiondlism has tended to skew tational direction, 1f
your company-has faken 8 posirion similar ro General Motors regarding
asbestos, or plans to, we would appreciate hearing from you,

Very truly yours,

o

A Suhsciiary ol Manving Corgxoratn

RWI 004984
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o
ey september 10, 1982 No. .
TO: PR dmiernmt Aaa»‘r‘;;; sile Fﬂw/ N ﬂg’é/ﬁqznnm-bn,,lnlunn Agaenrs, Pngner
R. 0. Randslph ’/f? ,fl/’ ~ R. M. Hays
J A-135

. : / 4”/ oo 5-1467 .
4 e
_uoect: . Response to Johns-Manvyille - Rockwell Asbestos Po}igx

v ) ’ ‘@-'- - . o .
_ /(@r éli Rockwell international

RECEVEy,

cc: 6. J. Flannery '

D.  Helfwich : SEp -
H,  lLomg ' ) Pl 1982
- L Wissing

Neither Rockwell automotive or Pittsburgh Corporate have develaped
formal policy positions regarding the nse of ashestog products
gither in our facilities or in our products (brake liming)., We
would suggest no response to the J-M letter or 4 responce indicating
Rockwell does not have a formal policy position.

As backoround information on this subject, Government Relatioms is
monitoring regulatory efforts to change the Federal QSHA Stendards
cancerning asbestos from a maximum expasure level of 2 fiber per cc

to 4 .5 fiber level. In Canada and in Germany the regulatory axposure
Jevel maximum has recently been changed from 2 fiber to 1 -fibar,

Although a reduction to .5 fiber level would not necessarily {inhibit
Rockwell’s use of asbestos brake Vinfeyg 1n our manufacturing process
it could very well eliminate the production of asbestos linings by
the primary manufacturers. As a result, our brake engineering along
with gur lining suppliers -are investigating alternate materials.

In addition, recently introduced Federa! legiclation, H.R.5735, would
attempt to federzlize the compensation of irdividuals who are disabled

2s a resylt of ocrupational exposure to asbestes. The legislation is
very tiberal fn fts interpretation of cause ‘of lung disorders and certatn
farms of tung cancer would be irrebuttably presimed to have resulted from
exposure to asbestos. ’

The use of asbestos products In our facilities either in maintenance or
manufacturing equipment is, as Ron Rissink indicates, a plant decision
in conjunction with 8111 Leng or Dan Helfrich, .

7

,;6 o | ROCEIVED
R. M. Hays. . SEP 1(31982
/nra
Att,
RWI 004985

—
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IN THE SUPERIOR CQURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF ALAMEDA

~—-—000—-~

GORDON BANKHEAD and EMILY
BANKHEAD,

Plaintiffs,
Vs, No. RGL0O5022473
ALLIED PACKING & SUPPLY, INC.

Defendants.

VIDEOTAPED DEPOSITION OF BRUCE KETCHAM
(PMQ - ARVINMERITOR, INC.)

Taken before RENEE C. WILLIS
CSR No. 4597
September 30, 2010

Aiken Welch Court Reporters  Bruce Ketcham  9/30/2010
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A. Rockwell International.

Q. And were you first employed with Rockwell
in 19787

A. That's correct.

Q. Since 1997 when it switched over from
Rockwell to Meritor, have you had any involvement
in product analysis ‘with regard to existing product
-~ asbestos product?

MR. CANONI: Objection to form.

THE WITNESS: Could you clarify the
question?

MR. SATTERLEY: Sure.
BY MR. SATTERLEY:

Q. Well, let me ask you this question: Since
you began working for Meritor, was Merilor making
an asbestos-containing product?

A. Yes, they did still manufacture some at
that point in time.

Q. What type?

A. Asbestos-containing brakes for a few off-
highway vehicles,

Q. What type of off-highway vehicles?

A, I'm not quite sure which cnes they were
still used on at that point in time.

Q. When is the last time Meritor made an

Aiken Welch Court Reporters  Bruce Ketcham  9/30/2010
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asbestos-containing product?

A. It was either '99 or 2000.

Q. And in your work as manager of product
analysis in '99 or 2000, did you actually evaluate
the brake products for trying to figure out how
much asbestos may be released?

A. No.

Q. Back when vou worked at Rockwell -- we're
going to go back through your career a little bit.
You started in '78, correct?

A. That's correct.

Q. And were you at the Florence, Kentucky
location?

A. That's correct.

Q. And did you start out as sales manager?

A. Sales order manager.

Q. And what type of job did you do as a sales
order manager?

A. 1 supervised the sales order staff at the
facility.

Q. And the Florence, Kentucky facility, was
that a manufacturing facility?

A, No, it was not.

Q. What ¢id they do there?

A, It was an aftermarket distribution center.

Aiken Welch Court Reporters  Bruce Ketcham  9/30/2010
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16
And in this set of interrogatories on page
22, there's some discussion there on warnings on
the product. Do you see that?
A. Yes, sir.
——e

Q. And what is the first -- according to the
Answers to Interrogdtories that you signed off on,
when is the first time Rockwell warned on the
product itself?

A. The early 1980s.

Q. And did they use the word "warning"?

A. No, they did not.

Q. What word did they use to alert someone
about this issue?

A, The full statement ig, Caution: Contains
asbestos fibers, avoid creating dust. Breathing
asbestos dust may cause serious bodily harm.

Q. 1Is there an cxplanation mark after the
word "caution"?

A. No, there is not.

Q. Does the statement that you just read,
does it mention cancer?

A. It does not mention the word "cancer," no.

Q. Does it say what type of bodily harm could
occur?

A. It says it could be serious.

Aiken Welch Court Reporters  Bruce Ketcham  9/30/2010
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Q. Does it describe any precautionary
measures that should be taken?

A, Yes.

Q What precautionary measures does it --

A. It states to avoid creating dust.

Q Does it describe any tools or equipment
that should be utiliz=d to assist in that fashion?

A. No, it does not.

Q. Do you have an understanding based upon
your involvement in this litigation and being a
corporate representative for many vears what the
primary purpose was for this label?

MR. CANONI: Objection; vague, ambiguous,
lacks foundation, calls for speculation.

THE WITNESS: It would be there to provide
notice to the end user.
BY MR. SATTERLEY:

Q. Notice of what?

A. Of what the statement says.

Q. And have you seen any documents or
internal memorandums from the corporation on why
Rockwell in the early 1980s put this label with the
word "caution" on it, why they did that?

A. I don't recall seeing any documents

cegaxding that, no. There may be some in the

Aiken Welch Court Reporters  Bruce Ketcham  9/30/2010
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internal Letter Rockwell International

Rale: ’ - ’
September 5, 1986 ; 8IB230.TXT
TQ:7" sy Qupamaanom, smretnp Acdvezst . Lo FROMI  2ume, Orgamizateon, idiaral Aidregs, Arora)
Distributien - . Barbara Boroughf
. : . Troy
. Comnet 526-1688
Supjeet: .

NEW ASBESTOS STANDARD ~ LABEng
REDAGTED -

The new asbestos standard requires warning Tabels to “be affixed to
a1l . . . products containing asbestos , . . or:to thetr containers.

Therefore, please ensure that 211 parts shipped with asbestos Vinings
and service packaging boxes have a label stating:

DANGER N
CONTAINS ASBESTOS F1BERS
AYOID CREATING DUST ,
CANCER AND LUNG DLSEASE
HAZARD '

In-addition to the sbove, Tabel specifications are to comply with 05HA's
Hazard Communication Stapdard by identifylng your plant and plant
addrags. ' -

1t is oy understanding that parts are shipped. either an racks, banded on
scids, shrinkwrapped on skids or in service packaging boxes, You shouid
ensure each rack, skid and-box g labeled.

FEDACTED - :
1f you are net di rect]y respoasi bﬁe ‘for Jabeling, please coprdinate this
requiremant with the sppropriate persen &t your plant,
Should you have any que'stiohs regarding this request, please contact me.
'\).}-Cu\di'u» S %MM\JL

x

" Barbara J. Boroughf
Regiomal- Safety Manager

83B:4h
Bistributien: J. Cicero ~ New Castle G, Ringe ~ Oshkosh
E. Hoffimsn = Ashtabula- C. Robinsen - York
S..deffries - T/C *J. Rush - Xenton
J~ Kilskowske - Florence 1. ¥ance - Newark
- Yinchester

- M. McConnell - TiTbury R. Meinzier}

e e it e e e e e e e e 4 - B . S

ROCK 00478
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