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Polychremse Corporatios, Clark, NJ., is contesting a seri-
ous citation and a 3340 penalty for 1910.2Xc)1) for failure
to guard an open sided platform, and 1910.313(a)3)i) for
failure to guard points of operatioo of a trash compactor
(No. 84-0034).

Redes Carperation, Red Lisn, Py, is contesting a serious
citation and a $2,310 pesalty for 1910.31%a)1) lor failure to
correct 3 slippery fioor, 1910.13%a) for fallore to protect
workers {rom fying spark hazards, 1918.215(5)9) for {allere
to guard moving parts of aa abrasive wheel machine, and
1910.217(cX1X1) for failure to guard points of operation of a
power press (No. 84-0128).

Sescoest Cousstructies, Lascaster, N.Y,, Is cootesting 2
repeated citation and a $1.960 penalty for 1926.632(d) for
failure to shore the sides of a trench, and 1926.632(h) for
failure to provide an adequate means of exit for employees
working 10 a treach (No. 84-0139).

Seyder Siga Service, Inc., Cheektowapa, N.Y,, is coatest-
ing a serious citation and a $750 penalty for 1928.104(d) for

fallere to provide a secure anchor for lifelines, and
19236.430(a)10) for failure to secure poctable ladders while
in use (No. $4-5089).

Stone Ridge, Inc, Alkany, N.Y. is contesting a serious
citation and a $338 penaity for 192€.400(a) for failure o
optovldolm a ground for a fuorescent light frxture (No. #4-

VaR Rabber Works, [nc, Birmiagham, Als, is contesting
a serious cit=lon and a $1,030 penaity for 1910.213h)1) for
failure to guard points of operatios of a radial saw,
1910.213(h)4) for failure to maintain a radial saw in an
approved coodition, and 1910.215(a)X4) foe failure to equip
grinding with work rests in proper adjustrment
(No. $4-8147).

Velk Construction, Isc., Great Falls, Meat, s contesting a
serious citation and a $4990 penalty for 1928.400(h)1) for
failare to equip a wocksite with approved wiring, and
1926.401(c) for failure to provide a grounded path from
power equipment {No. 84-0183).

B

Full Text

DECISION OF FIFTH CIRCUIT IN ASBESTOS INFORMATION ASSOCIATION v. OSHA
(TEXT)

IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

Nas. B3-4687, £3-4688, £3-4809
No. §3-4711

ASBESTOS INFORMA TION ASSOCIATION/
NORTH AMERICA. et al,

Petitiooers.
verses

OCCUPATIONAL SAFFTY AND HEALTH

ADMINISTRATION, et al,
Respondents.

EAST TEXAS SFRVICE CORPORATION. et al.
versum

OCCUPATIONAL SAFETY AND HEALTH

ADMINISTRATION, et al..
Respandents.

Fetitions for Review of an Order of the
Occupational Safety and Health Adminotratioo

(MARCH 7 1984)

Before CLARK. Chief Judge. RUBIN and JOLLY. Circwt
Judges.

315 84

E. GRADY JOLLY, Circuit Judge:
The Ashestos Information Association (AlA), an organiza-
tion of American and Canadias maosiacturers of asbestos
asks this court (o detsrmine whether the Occupe-

exposare
(PEL) to ambient ashestos fbers from 2.0 Sbers per cubic
ceatimeter (f,cc) to 05 { ce. We hold that OSHA did not
nvoke its ETS powers properly.

L

Coogress passed the Occupational Safety and Health Act
(the Act) in 1970, codified at 29 US.C. $3451-479, 10 asyare
safe aod bealthful working conditions for the ratioa’s work
force and to the natica's Heman resources 19
USC. §651 {1978). Toward that goal lhe Act allows the
Secretary of Labor (the Secretary), after pablic notice and
opportumty for cornment by interested peroas, to promai-
gate rules and standards for occupational safety and health.
Id. at §655(d). The Act also allows the Secretary to by-pass
these normal procedures in favor of promulgating an ETS to
take eflect immediately upoa pablication in the Federal
Regster if be determines that “employees are exposed 10
grave danger {rom exposare to substances or agents deter-
mined to be tomic or physically harmisl or from new har-

Coorrgrt © 1384 oy The Bureay of Netone Atery e

o 1X37 64 98- 8

LLA 001430




CURRENT REPORT

1139

ards." and also determines “that such emergency standard
is necessary to protect employees from such denger.” 39
U"S.C. §658(c)1)- The FTS siatute further provides that the
ETS as published shall serve as a proposed rule, and thal the
Becretary shall act oa Jse rule o (ater taan six montks after
publication '

Any standard. including an ETS, properly lmposed under
the Act has the force of law because the Act imposes spon
every employer’ the duty to “comply with occupational
safty and bealth standards promulgated under this chap-
ter” or face civil and criminal peaalties. 3% USC §854;
Florida Peach Growers Association v. Department of
Labor, 483% F 24 120, 123 (3th Qir. 1974).

Oua November 4, 1933, acting pursuant to its ETS enabling
statate, OSHA publiahed in the Federal Register an ETS
lowering the tirne-weighted average PEL for ambient asbes-
tos fibers from 20 f/cc that are § microns or more in
length ' t0 0.5 f/cc 48 Fed Reg. 51,086-51.140 (1380 See
also 29 C.F R §1910.1001 (1983) {text of current rule). In the
Novemnber ¢ publication. the Secretary also included a state-
ment of reasons o his action a3 be is required by
law to do. 29 US.C. $35(c). See also Dry Color Manufac-
turers’ Associatn i+ Department of Labor, 486 F.2d 98
(3d Cir. 1973) (applying §6S5(c) to ETS promulgations).

The ETS allows “any practical combination of engineer-
ing controls, work practices and personal protective equip-
ment to meet the lower PEL. The ETS alvo requires training
10 begin within thirty days {or all employees whose exposure
is “reasonaliy expecied” to be at or above the PEL. Train-
ing must cover respirator tling and wse, asbesios handling.
medical information. and the relationship between smoking.
lung cancer and asbestos-related diseases. 48 Fod Reg
51.139-51.140 (1903) (text of ETS). Finally, the Agency an-
pounced it would increase eaforcement efforts in work-
places where asbestos is handled. Id. at 51.087.

The AlA immediately petitioned OSHA to stay the effec-
tive date of the ETS pending judicial review of whether
OSHA's action is & proper application of its ETS statute. The

exposed to grave danger from exposare o sabslances OF agents
determuned to be tome or phyncally harmiul or from pew
bsazards. amd (B that such emergescy standard s secemary to

Secretary shall promaigate a standard mader Uus paragraph no

later than %1 monaths after auon of the emergeor)

standard as provided o parsgraph 2} of this subsecuon
U SC 835t

The Act dehine. an emploser as ~ a person engaged 1y 2 busines
aflecting commerce who has emplovees bot does not inciode e
United States or amy Sate or 1xcal subdiviaon of 3 Sate 29
USC §6s2%

As moch as 987 of amdaeot asbestes Sbers may be bess than 5
microns long and piven the sophistication of measunng devices
o0 small to regulate 48 Fed Reg at 51 086 51 092 1198,

358

OSHA's action, arguing that its members would suffer irre-
parsble harm if the stay were not granted, and arguing Its
lkely ultimate success on the merits. After reviewing the
arguments of both the AIA and OSHA, analyzing (hem
sccording to well-estadlished legal criteria ' for determining
when a court should grant eguitadle interim relief, and
balancing the equities lavolved,’ this court grasted the stay
but expedited full hearing on the merits. We

rulemaking E
I
OSHA has regulated asbestos since 1971 Its frst asbestos
PEL was 12.0 {/cc In 1972 OSHA reduced this standard to §
f/cc’ and in 197¢ OSHA again reduced the rtandard to the
currenily effective 2 f/cc. In 1975 OSHA proposed to reduce

ecovoemically feasible. The Ageacy did aot act quickly and,
in 1980, the Supreme Court rejected ihe propositico that
8 general policy may serve as the basis for any rule,

place is wnsafe before it promulgates » standard. In-
dustria! Union department v. American Petrolexm In-
stitute, 448 US. 601, 100 S.C1. 3844, ¢35 L.Ed 2d 1010 (1960).

|
;
g,
3
|
g
;

{

] al Powrer Commisnon. 1M USApp DC
24 921. 928 (1958) In Taplnr Dang & Salrage Co v
Department of Labor 537 F 2 119 621 a B (34 Cir 1976) ths
cowrt appbed Virginia Petroleum Jobbers' fowr criterua o appb-
cauce for stay pescang revvew of an CSHA ETS

' Sebeeqyent mierpretations of the fowr legal crtera deemnpha -
supr the likehbood-of sercess critens and emphasire balancng the
equrses of e mtuavos U'mited States r Baplor Umvernty
Medical Center, 711 F 14 38 (S0 Cr 1983)

ageocy 0 establoh standards " as sooo as
Ho%3) Oo Necemnber 7. 1971 OSHA low the 120 { oc standard
S0 1 cc by wang for the first urne. its ETS powers The action
was oot challenged and i June of 1972 it became a permanen!
rnandard thrvagh aormal roLice- and-commen! procedures 48 Fed
Reg al 51,067

Ceruisatora’ Satery 4 Heaft™ Reporter
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OSHA's swareness of the asbesios aituation and precipitated
e ETS

OSHA calculated the likelihood of developing lung cancer,
mesothelioms,’ and gastrointestinal cancer due to conlacl
with ambient asbestos Bbers at different exposure levels By
applying its calculations to an estimated working population
exposed to asbestos, OSHA claims that 210 lives eventually
can be saved from cancer by lowering the PEL to 08 {/cc
for six months 48 Fed Reg at 51,086 These figures Include
deaths that will occur at OSHA's estimated current aclual
exposure levels and include employees working In environ.
ments where the density of ambient asbeatos particles is 20
f,cc. ten times the current PEL Even if. bowever. OSHA
removes from the computation those employees whe do not
enjoy the benefit of the current 2.0 f cc PEL because it s
a0t eniorced in their work place. and counts oniy those
employees who are exposed to ambien! asbestos between the
levels of 2.0 f/cc and 0.5 f/cc, OSHA estimates it can save 80
lives by lowering the PEL for aix months*

OSHA caiculated the number of lives saved by frst deriv-
ing » mortahity rate. which is the number of excess desths *
because of exposure to ambient asbestos parucies at differ-
ent Jevels ~ It then muitiplied the number of workers cur-
reatly exposed at those levels by the mortality rate. Funally.
to oblain a projected number of lives saved. it subtracted
the number of deaths that it estimates will continue to occur
even at the new PEL from the number of deaths likely to
occur at the lugher levels of exposure. which resulted 1o 210
deaths for ux months exposure 48 Fed Reg at $1.095
51.697 and Chart ¢

The wnderlying data base from which OSHA derived s
mortality ratzs consists of eleven epidemiological studies
which OSHA lelt contained sulbcient dawa to allow computa-
tion of quastitative nsk assessments for g cancer. Four

1 an mewrable cancer infecting the mesothelrum.
the membranes euclomng ke beart.

hreg
shdommal cavity. asd thoracic cavity and heags
ber of

of these studies OSHA decided also provide suficient data to
compute risk assesaments for mesothelloma These eleven
studies obdserve 8 total of spprogimately 63,000 workers (n
weralmnmummaﬂQnmofWUom The
studie Include imulation workers, progw-uon workers
maintenance employees, textile workers, mipers, and mill.
ers. They observe a variety of ezposure levels, and include
workers exposed to the three commonly occurring asbestos
fiber types " 48 Fed Reg at 51,101-51.105.

JRB Associates, a private research firm, actuslly per-
formed the mathernalical computaticns to estimate the
b’tneﬁls of reducing the asbestos PEL from 2.0 I/cc to 0.5
f/cc Additionally, JRB Assariates estimated the number of
workers currently exposed to asbestos. relying on 1980
worker populstion estimates made by Research Triangle
Institute (RT1). JRB apdated the RTT estimates to incorpo-
rate more recenl employment statistics. Final Report
Benefits Assessment of Emergency Temporary anci
Proposed Asbestos Standards. JRB Associates (1983)
{Record Exhibit 34-393) OSHA evidently also estimaled the
pnmber of workers currently exposed to asbestos, by updat-
:';“lb.;el::; lmgum ::!reﬂect data it had accumulated

years enforci ]
Reg ey ing the 2_.0 f/cc PEL 43 Fed.
nally. OSHA bad its conclusions reviewed several
experts Most of these reviews are favorable, ::ykast re-
girding OSHA's matbematical methodology and overall
conclusions.
m

We oote at the outset of our analysis that ’
after its November publication, (BH.A, cunnmdmnﬁ:;ﬂ\r
ootice-and-comment rulemaling to decide whether to tm-
pose a sew permanest PEL for asbestos. The statute re
Guires that the Servetary promulgate a permasent st dard
n?ht«mnmmthsaherwamndmm 9
USC §635(cx3) At oral argement OSHA's comntel stated
that OSHA could complete fall potice-and-comment rule

*OSHA's own data. bowever. mdicates that the actual
ashestos related cascer deaths prevenied by 3 85 (o sandard
would be appromumately ¢4 for Rz momths A tely 119 of
the bemefils of OSHA'S ETS sccree i the ail coastrection
méwiry where demolition and ether acuvities geseraie large
amousis of ambnent sbestos parucies OSHA specificaily estrmates
# could save 57 hves m that mdustry by Jowenag the PEL for ux

e currently

y with the 2
f v tandard 48 Fed Reg at 31.097 (Tabie & estimate of
employee expusare. however, mdhcates that of all 51 §21 emplorees
estmated o be worlusg 1 that mewstry. 39,668 or apprommatels
v v 021 cc Jd at 51994 (Table I.
Comsequratly. these workers id sot deseft by lowering the
stapdard to 83 . cc Reducing OSHA s calcalatioss Wy 757 s
cates that apprommately 14 drywall comsirecton workers wil’
beneh? from 1he ETS Slaled cifferentls. lpg:nmatrh 43 of the 57
workers already are expased 1o levels below thaal which the ETS
would permut
* Ezcess deaths are those that woeld wot ocrer m a control group
oot exposed 10 asbestos 48 Fed Reg at 51.10! For mesothehoma
\be ermber of excews deaths projected due to asbestos exporure alse
o e total wamber of deaths because mesotbeloma almost never
orcurs m someone pot exposed (o aabestor Id at 51,069
" Becauwse of the latency period for most asbestos related cancers
OSHA bad 0o obsersations for asbestos-related deaths ander the
cerrent 1 f cc PEL OSHA calculated a moriahity rate for the 21
PEL by estimating e cumulative number of particles to which 2
workes will be exposed over varying lengths of ime 2t 20 1 o and
then applsing the mortahity rate to bigher examsures over 2 shorter
of ume For example 3 worber exposed to 02 { oc lor ten
years woold be as bkely to develop cancer 2% 2 worker eapesed 10
94 f cr for Ave years The validity of ths calralatiwn depends or
the assamption accepted by most but pot all researchere that the
Lkelibood of develoning asbesios-related cancrr varies directhy Xk
the number of Bbers haled anu & ok independently afferted by
mtensiny or dwratmn of esposure

~

3 t5-84

m
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The three Gber (ypes are crocwdoite. amomte chrysotue
Mkwmtmwk‘Mhl;mm
:".m ll::' - Sber move harmiul am-n. .

L some are
Fed Reg at 3111551121 Riay e *

mnwcmnmmwmmuym

IFYEN pret reviews on winck it claumed to rely o support us ETS
meuﬁﬁatmmwmmmm
petitoners objectios The petrucsers mformed the coumrt that other
wnfavorable peer reviews exsted At oral argwmest (he cowrt
requested that OSHA either prodece the safavorabie reports oc
explan therr abseoce from the record OSHA sabaequently compird
with tbe reqeest I\ abso ackmowledged that 1 comadered al} peer
reviews both favoradle and enfavorable Becanse of e m:m.-
83ry posisre of e cown reviewing an ETS. made more extraort:
mr.'} by the SLatetory requrement that we reves it mnder a snbstan-
(2l evdenre stamdard 29 USC §655 (1 we abo somsadered the
sriaverable reviews as well ac the favorable oves o ad ws 1 owr
mw o ths technologrcally compiex case To 60 otherwise
®ouid convert the reviewing process wnio an aruboal game
:;'.“-:‘n‘“(:l Co v FPA 501 F2d 722 799 010 ¢iDCCr 1974,
' 1 Lo df . a3 latd - ASSLST
e F""drm-»r‘k an:;:ed afte- rule promalgaton to

We recognise (hat e general rule 1 thal COUM CanoO! CoMsier
evidence not rehed on by L 2gency In reviewing agenc mln:
Motor & Eguipmment Mfrs A<en Ino 1+ FI .4 627 F 241095 1105
1VC Cie 1979 [y (Cntar Afre 3conr Dept of Labor 486 F 1d
93 1040 2:3d (ir 2973 Thic case doe< po! create an excepiion (o
(hat rale noT present the question whether 2 court masv romsider
svidence not relaed oo by the agency but mertely submitied by one
rf1be partie< after ETS promulgation

3 [ W
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making within one year, presumably evea without the impe-
tus of the ETS requiremnent that it do so within six manths
Consequently. the practical effects of our decision oo the
regulatioas enforced In the workplace will endure only a
short time We are, however, concerned a0t only with pract-
cal implications, bul also with the lega! issue of the extent of
the Secretary’s power to determine when an emergency
situation exists and bis power to act in such a sitwation.
The standard under which we review OSHA's pew PEL is
whether the Agency's action ls “sapporied dy swbslantial
evidence in the record comsidered as a whole™ 19 USC.

provided oaly with a record of a voleme and technical
complexity Uhat would tax the competency of any court,
forces us to concede the Agency's cootention to 8 degree
The record Sils nine large boxes, and contains years' worth
of arcumulated asbestos reports and studies from all over
the world It also includes mathematical and statistica
computations, and letters and memoranda from and
between government agencies.

The type of administrative proceediag giving rne (o the
regulation. and the form of the record it produces, inevitably
infuences jadicial review. A record like the ome defore ws
cannot be reviewed as a record in which adversary proceed-

-
]
LR

estimations of the population at risk, which in tern relies on
the 1908 RTI report. makes the evidence :spporting OSHA's
action elusive indeed

While the ultimate question is whether the record comtains
“sach relevant evidence as a reasocnabie mind mught accept
as adequate to support 2 conclusion.” Consolidated Edison
Co t NLRB. 305 US. 197 129, 59 S.Cv. 206 217. 83 LEd
126. (1938). the nature of the evidence in thus case requres
that we inquire into whether OSHA “carri>d ot [its] essen-

Al oral argwment OSHA oumated thal even with the ETS
requiretnem that 1t promulgate a pertnanent standard withm six
months the complents of the data 1 thas case might make imposs:
bie ruch rapsd action We note, however, that the statute says Ube
agency " shall prorauigate a standard oo later than nix months after
publication " 29 1'SC §455c13: The statste does dot coolemplate
the agency s allowing the oew rule to lapse

“Ser S USC 1706 See also Vermont Yanker Nuciear Pourr
Corp 1 NEDC 435 US 519 549 93 S O 1197 1214, SS LEd2d
160 (1978, Cinzenc to Presene Overton Park Inc v Volpe 48
1S 402 9) ST 804 30 LEA2d 136 (19711 Teras Independent
tyinners Assnt Marshall 638 F 2d 389 469 (51h c1r 1989

315 &4

tiallv legislative task in a manner reasocable woder the
state of the record before [it] " Aqua Slide 'n' Dive Corp
v. Consumer Product Safety Commission, 339 F.3d 131,
834 {5tk Cir. 1978) (quoting Florida Peach Growers, 3%
FId at 129! In making this inquiry. we must, of course,
defer to OSHA's fact-fnding . Aqua Slide 'n’ Dive
Corp.. 88 F.3d at $38. See also Industrial Union Depari-
ment, 43 US. at 652, 100 50U at 3870, ¢5 LEd2d at
—— The extent to which the evideoce bas
survived public and scientific scrutiny, bowever, will affect
the weight given !0 it by an invxpert judiciary . Aqua Shde
'n’ Dive, 389 P14 at 132
The Agency's essentially legialative task moreover, pec-
requires that it make two types of determinations
1s Industrial Union Department, AFL-CIO v. Hodgson,
499 F1d 467 (D.C. Cir. 1974), the United States Court of

making procedures. In discussing application of a ssbstan
tial-evidence standard of review to an Informal, essentially
legisiative proceeding. the court recognized that oaly some
of the Agency’s decisions are capable of being reviewed
weder the wsual sebstantial-evidence standard The Agency
makes these reviewuyble decisions primarily by “evaluating
the data and drawing conclusions from it.” and the cowrt
“can review that data in the record and determine whetber
it reflects substantial support for the Secretary’s fmdings.”
Id. at 474. To speak of subdstantial evidence review with
respect 10 other determinations, however, i3 assmaloms,

the Agency ihat is furthering goals that Congress thought to
be salutory. Thas, with “a duwe respect for the bowsdaries
between the legisistive and the judicial fwuction,” we “ap-
proach ou~ reviewing lask with a flexibility informed and
shaped by sensitivity to the diverse origins of the determiss-
ticns that eater inlo 3 Jegislative judgment™ made by a»
agency. Id.

Is reviewing the ETS, we aiso must remain aware thet the
plain wording of the statute limits us to asseszing the harm
likely to accree. or the grave damger that the ETS may
alleviate, during the six-month period that is the lide of the
standard. OSHA wges us to assess the harm dkely to accTee
over al least a year. even thoagh the ETS expires six montks
from its promaigation. At oral argement OSHA said that
even o the ETS lapsed before OSHA promalgated a perma-
nent regulation, the benefits of the EST tikely would commn-
we because employers will have expeaded the resowrces
comply with the new lower standard and would have oo
inceative to revert to old practices. These post hoc rational-
m@muons cannot be accepled as basis for oer review. frst,
becagse the ETS statwte does oot comtemplate the Secre
tary's allowng an ETS to lapse before be promelgates 2
permanent standard. and secood. because to assume that the
employers wml! not revent to less exacung standards s pure

When pew dala or a5 1n tus case dew malbernateal extrapola
bows. provade the basis for the tew rile. mdepewdent peer reviews
m3y be extraordisanly belpful to the coumt S.r supra sote 11
Precosely becasse the data hxs 20t been scrulinred. bowever, (he
court has particelar mterest ;n baving acress to both favorabie and
wmiavorable peer revvews

CLeuoatona Sawm; & HeaT Reporte
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speculation The opposite is equally plausihle, especially
given that OSHA allows compliance with the ETS throagh
mrethods as simple as wetting {loors or wearing reapiralors
Ser 48 Fed. Reg al 51,086,

In its November { publication OSHA partially justified its
decinion to ssue an ETS oo the fact that botice-and-com-
ment rulemaXing often takes several years lo complete,
excluding possible subsequent postponements of the effec-
tive date caused by court-ordered stays pending juedicial
review 50 Fed Reg at 51.089. OSHA appareatly would have
us aszess benefits in this light. We cannot do 30. As ooted
earbier, OSHA corcedes that it can complete rulemsking
within ope year Additiosally, as its Jegislative bistory
makes clear. the ETS statute is not to be used merely as an
interum relet! measure, byt treated as an extraordinary
power to be used only n “limited situstions” in which »
grave danger exists, and then, to be “delicalely exercised.”
Public Citizen Health Research Group v Auchter, 702
F 2d at 1150 (DC Cir. 1983) See also Taplor Drung &
Salrage r Depurtment of Labor. 537 F.2d 019, 820-21
(5th Cit 19761 Flonda Peach Growers, 489 F 24 at 129,
Dy Tolor Monufaciurers’ Ass'n 486 F.2d at 104 0. 92 (3
Cir 1973) The Agency canoot ase i s ETS powers as 2 stop-
gap measure This would allow o to displace its clear
obhigations to promulgate rules after public police and
opportunity for comment (n afy case. pot jusi in those in
which ETS s aecessary lo avert grave danger. See 29
U'SC §65%0b)

1Y

A

The AIA urges ws to hold that OSHA must have oew
wiormation before it promulgates an ETS " An “emergen-
cv’ cannot exsst. it argues, when the Agency kas known jor
vears that asbestos constilytes a serious health risk and, 1n
fact. bas had all the data it uses to support its November 4

*The AIA argwes that OSHA's ssecepdul mvoeation of its ETS
powen are distuagwshiable from its wasaccessful wes oo the bases of
the existence of mew miorn.atica We do aot wholly agree Ceran-
v OSHA bas wved ts ETS powery seccesially 1o sddvess 3 piya-
won that recenth came to hght 1. 1974 OSHA aewed an ETS for
vimvl chlonde within weeks after jearming that workers' deatim
weve attnibutable s exposure to lhat suist No e ¢ d
the Agencys acuos Ser X9 Fed Reg 1232 {197T4) See also
Socirty of Plustics Industmes Inc v OSHA. 209 F 24 1991 124
Cit 1975 rwpholding hnal tule: Sumelarly. 1 1977 OSHA aseed an
ETS for 1 2 Dxdrnene- 3-Ohloropropane (DBCP: after Suvmg become
aware o jost 2 lew months 1bat eyposare to eves 1mal) amownts of
the chemucal camed stenlity See 42 Fed Reg 47 53 /1977, In
1971 bowerer OSHA wsed its ETS powers (0 lower the asbeston
PEL from 12 f oc 10 5 [ @ waving cvacleded oniv that asbesics
preeented 2 grave danger  The 1971 action was wot rhallenged

Oeher mancabioms of the ETS power bave (aded N ¢ bowever
has lailed solely becamse the Agency dod Bot act parscant to mewly
acquired wformation Srv Amenican Petrodewm [nstituic 1
GaH Y 38 F 2d 483 3035tk Cir 1978, aff d swh mom Inducina,
U [wept 1 Amiencan Petrolewm Institute 48 US 407 (00
SCr 1844 65 LEQ 3 10101980 rbenrene ETS faided fne Lack of
substantial evidence  Topios Mreang and Saliope Co Ine o
Iwpt f Ltes 537 F 21 MY 821 05th Gir 1976, itemporary swe
granted bevause pehiboners showed Lixslihood of sucress on the
menits and wreparable barm. Fionlu Feark Grouers Ason
fn. 1 Dyt of Letsr 489 F2d 120 129 worganopbosphrrus
pe=ticide FTS faiked for lack of sudbslantia! evidence, Dry Lol -
Mfeo Ve in s Dept oof Lodes 406 F 24 99 (38 Cir 1972
Ingrieen carcinogeas FTS (ailed for faliure 10 adequate's suate
reasene

RN DonsteC oy THE BUREAL DF ~aTiDMaA,

sction st hand, but pevertheless failed 1o act oo it. Although
sew Information may be a sound basis for an ETS we
decline to bold that OSHA cannot issue an ETS n its
absence As OSHA admits, the Agency's fallure lo act may
be evidence that a mtuation is oot # true emergency, but we
agree with OSHA that failure to act does not conclusively
establish that a situation is not an eme

The ETS solute iteelf, nllewingtheSeaﬂarywptunul
uhwmhww"mndﬂgﬁ new
hazards,” precludes cur imposing a “vew ln!ormalwu re-
quirernent on OSHA. Additionally, to impose such a reqoire-
ment would imprudently circumacribe the Secretary’s abili-
iy to act in response Lo serious situaticus. If exposure to 2.0
{/cc of asbestos fibers creates a grave danger to bold that
because OSHA did not act previously it cannot do so now
only comipounds the < rsequences of the Agency's faiture to
act

OSHA sheuld. ~° coarse. ofer some explanation of its
tirng in promu'gy - ; an ETS, especially whben, 1s bere. for
years il Bas keon a 1§ the serious health risk the regulated
subgiance poses, i has possessed, albeit in uarefined form,
the substantive data forming the basis for the ETS ' In thus
case OSHA says it acte 17 tesponse 10 new awaseness of the
danger of ssbestos aa4 1 - respoase to exirapolaied data that
did oot becomu ava:'+hw urtd July of 1943, four menths
before il promulgatec ihe ETS. We are n~t prepared tc ay
that such heightened anareness cannot justily the Secre-’
lary's action.

Aditionally. even if adequately explained. an ETS must,
on balaace, produce a bonefit the costs of which are not
wreyswcnable The protection afforded to workers should
outwesgh the economic consequerices to the regulsted iodus-
try. American Poirolewm Instiute v OSMHA. 581 F 2d
493 301-63 (5th Cir 1970) aff 'd sub nom Industnial (‘nion

rtment ¢ Amencaen Petroleum Institute, 442 US
07, 100 SCu 2344, 85 LEd.2d 1810 (1940) Flonda Peach
Growers, 488 F24 at 138 ' OSHA cocdwcied a desefits
anatysas pnov (o proomwigaling the ETS, aod concleded that
the cost of compliance with the lower FEL is reasonable
tompared 10 tota) indusiry sales volume Fuwrther, OSHA
concluded that the costs are {airly destribwted. because (he
mdustries i which asbhestos-related risks currestly are
greatest are the mdusines that must spend the raost o
somply with the lower siandard. * In o indwstry does the
sompliance cost exceed 72 cents per dollar of sales. and
most isdustries. the cost of 1s less than oow cent
per dollar 48 Fed Reg at 51.136-51. 137 and Tabies 17 and

OSHA completed 2 ruk sssessment 10 1801 (.3t ceac luded 1hat
betweea § and 200 deaths per vear wowid orerr 2t the 24§ oc PEL
At oral argament. comtwe! lor OSHA 32.4 tFe \jeory dhd oot ot
then because it comsadered the data to e s retced

"Albough @ s case the agency comdt << 3 formai cost
beoedt analyss. we do 8ot UTDlY 183t the v L auona!l Safety and

Heahth Act ragemres the agency tc & & b°f . I' promuolgates an
ETS Indeed m rer emerpeny  sitLancv: 18a* tae agency uould
ave ame W rradoct ed an arahse s L Lk The Impermnn

Petroiewm [nstitute and Fiomuda Peacn
og'v (hat @ reviewiag whether the ager . < .
ander the CIrCWMSAr & we anaivze U a7
ETS i Lght of its prodable comsequence~

‘For U 3 muonths e ETS remars m effe-t the avetage ome
ser worker of compliance « $708 The consirucon industry ooxi
per worke: © 973 the Wghest of amv ndustty segment Thw
inmotive aftermarket desiry 22c the lowes® o<’ per worker 3
$251 8 Fed Reg at 81137 Tabie 17 The evmaied ampiov~e
exposure tn Lhe actomotive aftermarket cusrent.. v hess thae C1
f or lor e saet majonts of emploves |3 3t 5i 093 Table )

TeuOTY CXSeS reguTe
3 was reasonable
Ly 3'ad benefy of (- e
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18 We cannot say that the cost of compliance is unreason-
able if the ETS in fact alleviaies a grave danger.

The AlA does bot complain of the cost of compliance with
the oew PEL, however, as much as of the anticipated ripple
effects that OEHA's action will have on the ssbestos pro-
ducts market The AlA argwes that ssbestos weers will
satstituie olber products for ashestos dbacanse of the alarm
the ETS causes throughowt the ingustry
Situation as sn emergency lndeed, such coasideratioes
ot insignificant As this court has noted, “It is
empioyees be protected against exposare Lo highly toxic
materials, byt this should be done withogt eliminating the
{asbestos jodustry) sad the amociated jobs " Florida Peach
Growers, 489 F2d at 130.” The

vk

undo whatever harm has been dane, especially in light of the
fact that the ETS sow is a propased permanest standard.
The AlA. moreover, fails to convince us thal the ETS
seriously jeopardizes the astexis 2 1ry, or even that the
harm doe (o lost sales will ' _.gnific ¢

Thbe ETS statute requires that the Secretary isswe an ETS
only after be finds substantis} evidence indicating both that
a “grave danger” exists and thal an emergency siandard is
“‘necessary” to protect workers {rom such danger. Thus, the
gravity and pecessity requirements lie al the ceater of
proper invocation of the ETS powers. No ome doobis that
azbestos is a gravely dangerous product. The gravity we are
concerned with, bowever is 8ot of the product itself. but of
six moolks exposure to it at 8.5 {. cc, a5 compared with Eix
mooths exposure at 2.0 {/cc. Our inguiry, then, is 3 sarmw
one, and regures us to evaluate both the satwre of the

of exposwre, and also the number of workers

According Lo the Secretary, the conseguences of exposure
to significant amoustx of asbestos are likely to be fatal
Viclimns of teng cancer. mesothelioma, and gastrointestinal

of asbesion:s range from shortaess of breath in mild cases to
respratory faihare sod death in serowms cases. Counse! for
the petitioners at oral argumest agreed that asbestos. at
some jevel of exposare. will cause cancer and ashbestoms.
aad. ndeed. the sumber of asbestios-related personsl imjury
cases on (be federal docket almast makes the fact owe
appropriate for pedicial motce. Thas, we do oot have 2
sitaation © wiuch the symptoms of exposure are “easily
corable and feetmg ~ See generally Flonda Peach Grow-
rm 439 F 2d at 132 Nor do we have a situation 1p whia be
danger of developing a seriows disease 13 speculative. See
grmevally Dry Color Manufacturers Assocatior 489
¥ 2da 106

OSHA claums that by permanently lowering the present
101 e PEL to 051 cc. 1t wi') save mxty-foar bives per one

" USHA 1vlf soted that e natmre of the acton telf. and the
erromparneg ealorcement program will esdowbtedly boost the
wreet e L ocomply wnth all protective provisions of the asbesios
sasda 40 Fed Arg a1 51098 Exactly what OSHA mtesded by
o P\ B enciear from tee couiext of the pubbeation Certaw
Rt USAA 10 oe 115 ETS powers expressly (o alarm the wdustry
:“u-fumu 8od would comnt agaumst tle Agency 1 a pedicual

thomsand workers over a working lifetime of forty-five
years. See 48 Fed Reg at 51,100. Over six months, this
works out to eighty lives out of an estimated worker popula-
Uoa of 375,399 48 Fed Reg at 51,094-51.095 As the
Sepreme Court bas noted, the determination of what coasti-
txtes 8 risk woridy of Agency actios is a policy cousider-
sticn that delongs, In the frat instance to the Agency
Indusirial Workers Union 448 US at 638, a 82, 100 S.Ct.
ot 23971, €5 LEJ2d at ___ “Some risks are plainly
acceplabiv and olbers are plainly unacceptable ™ Id. at €85,
100 SCt at 2076, 45 LEd2d at _____ . The Secretary
determined that eighty lives at risk is » grave danger We
are not prepared to say it bs not.

The Agency aeed nol sgpport its conclesion “with any-
thing approsching scienlific certainty.” Id at §56, 108 S.Ct
at 2971, 65 LEd 2 at . Additionally, 30 long as the
Agercy supports its cooclusion with “a body of repatable
scientific thought.” it may “wee comservative assumptioms”

quality, asd a court will consider 3 finding censistent with
ope awithority or another to be supported by substantia)
evidesce. American Petroleum Institute, 581 F.2d at 507

The Secretary mest, bowever presest a statenent of the
reasons for his action. 29 US.C. j655(e). It is axiomatic that
the ressons the Agency gives at the time it acts form the
actua) basis for the Agency's action. See. e.g. Industrial
t/nion. AFL-CIO v. American Petroleurn Institute, 100
S.CL 2844. 2558 n31 (1999) (plurality)

cy’s stated reasons for roakimg that determination. See
SEC v. Chenery Corp.. 318 US 80, 95 SCL 4, 402, 7

3 4
5
s
|

397, 94 S.CL 1315, 2326, 41 L Ed 2d 141: FTC «. Sperry
& Putchinson Co., 405 US. 233, 249. 52 S.C1 898, 397 31
LEd 24 170
See also Citizens tn Preserrve Overton Park v Volpe, $1
SCL 814, 082S (1971).
OSHA has made the number of deaths avoided — at least 88
~ the basis for its rulemaking. Yet it bs apparset from an
ezamination of the record that the actsal wambder of lives
saved is yacertun. and i3 likely to be smbsiastiaily lesy than
80.= Both the gravity of the risk as defined by OSHA and the
secessity of an ETS to protect agaimst it are therefore
questioaable.

Additonally. »ithough rsk assessment analyss s an ex-
tremely wseful 1ool. especially when wsed to project hietime
consequences of exposare. the resalts of its apglcavion to a
small shice of ume are specelative becawse the wnderhing
database projects only jong-term nsks Epdermologists gen
erally study caly the comsequences of loag-t2Tt exposyre to
Indeed. OSHA concedes some woreliabih'y and
wocertainty o be mberent 1n sk assessment generally
Applying the nsk assessment process (0 2 perrod of s
months. ooe-mnetieth of GSHA s esumated wor ung Lifetime.
only magmbes those wnherent unceTiainties

- ln the Novemnber ¢ publication. OSHA stated that 210 hives wi'i
be saved over nus mootks The Agency. bowever coocedes WAt thus
Sgwre s milated becawse st mchedes those Lives Lhat OSHA cowrd
save by esdorcng s corent 10 f oc ftandard Ser supru sote t
and sccompanylsg (o3t

L See supra wote {
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By hoiding a5 we do in this case, however, we do not
ntimate at all that risk-amessment asalysis is inappropri-
ate evidence on which to base any standard, temporary or
permaseat We ssy 80 more than that evidence based on
rish-assesurnent analysis is precisely the type of data that
may be more wncritically accepted after pablic scrutiny,
throagh sotice-and-comment rulemaking, especially when
the comclusions It maggests are controversial or subject to
difterent interpretations

c

Even assaming that OSHA's projected benefits would
sccree from the ETS, bowever, we hold that OSHA's action
mast iail for another reason. The has pot proved
that the ETS, OSHA's most dramatic weapoo [n its enforce-
ment arsenal is “pecemary”™ to achieve the projected
benefits.

As OSHA concedes, the probable practical effect of the
ETS, which allows compliasce through “any feasible combi-
aation of engineering controls, work practices, and personal
protective equipmest and devices,” would be that employers
would require employees (o wear respiral.rs. Current regu-
lations already require employers to owtfit workers with

tors that can provide up to coe handred-fold protec-
ton. 39 CFR. §§1910.100(c)2Xili). (d)2Xii), and (dX2)idi)."
Yet OSHA did not inciude in its calculations the effect of
enforcing the curreat standard by requiring employers in
the drywall coastruction and demolition industry to farnish
these respirators. Counsel for OSHA informed the cowrt at
ora) argement that the Secretary comsiders the regulatios

ing construction and demolition workers 10 wear res-
pirstors (o be wneaforcesble ahsest actual monitofing to
show that ambient asbestos particles are so far above the
permisxible limit that respirators are secessary to briag Lhe
employees’ exposure within the PEL of 2.0 f/cc. Fear of 2
successful judicial challeage to esforcement of OSHA's per-
resort {0 the most dramatic weapon in OSHA's enforcement
arsesal ™ Thes, lacking 2 satisfactory explanation wiy ihe

29 CFR §§1910 1001(d)n; and |} provide [emphasis added)

() Powered arr penfying resperators A full [acepiece
powered air purilying respirstar. st 3 pewered aw pusifying
resparsiet, of @ respevetor descrided e poregraph (d)(2) (m
of thas secton, shall be wsrd to reduce the coscestratuoes of
swrborne sghestes Shers » the repirater below the expesure
st prescribed w poragraph (b) of thas secten, whes the ceribag
or the 0-bomx Gmme weighted average concentratons of msbestos
Shers are reasomebly expectied to exceed 16 LUenwes. dut ot 190
teoes. Useoe ety

(iiss Type “C suppired-atr respiratory continwous flow o7
pressure-demand class A type "€ costismows Sow or pres-
wre-é d seppbed-ur resyarator shail be msed (0 reduce the
cemcewtrations of arvoree ashesios Sbery w the respurator helow
the expasure ity prescribed m paragraph (b of Wi section
when the cabmg or the 5-bowr tome werghted average ar boree
comcentrations of asbastos hbers are reasomably expected to
excred 100 tmes bose Lmits

- adeed. Ocewpatioe . Safety asd Reahh Reves Comnmnrssion
decraows €0 oot SEPPOTt Lhe SErTetary's mterpreiition See Ana-
conda Alxminum Co OSH Dec (CCH. 725 308 11981 1£1319 100}
appbes to all workers. sot merely those expased to ‘vocentrauons
of asbestos hbers greater thao the alloxable Lnnt. The reguiations
themseives appear 10 awihonze Type C respirators at 10 umes the
corrent PEL Ser supro oe 13

31584
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OSHA 2lso sttemply to justify the ETS by emapbasizing
that the ETS does more to protect worker's bealth than
the asbestos Gber PEL. An ETS, however,

training and edwcotion Id. at §1926.21. Similarly, OSHA
sapports its action by arguing that it plans to increase
enforcement efforts, with the aim of greater

We determuine the Emergency Temporary Standard to be
invalud becasse the record. considered as 2 whole, does ot
indicate that the risk the ETS seeks to eliminate s “grave
as OSHA 1self has defined 1t. or that the ETS s “necessary
as those terTns are wsed 1n the ETS statute

ENFORCEMENT OF EMERGENCY TEMPORARY
STANDARD STAYED
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