' ~IN THE GIRCUIT COURT OF FAYETTE COUNTY, WEST VIRGINIA

CECIL L. JONES

v TRESPASS ON THE CASE

RINEHART & DENNIS COMPANY, friled in myy office tisia e

INC., A CORPORATION, ET AL 2zl day of Zzn i9ya
Teste,
ON ATTACHMENT AND SUGGESTION i Z % o

THE ANSWER OF NEW-KANAWHA POWER COMPANY TO AN ORDER OF

ATTACHMENT AND SUGGESTION,

The New-Kanawh& Power Company, a corporation organized
and existing under the laws of the State of West Virginia, for
answer to an order of attachment and suggestion served upon the
Auditor of the State of West Virginies on 1ts behalf says:
That the sald New-Kenawha& Power Compapny; sgarnishee, at the time
of the service of the said order of attachment and suggestion
upon the Auditor of the State of West Virginia for this garnishee,
did not have in its hands or possession any goods, effects or
credits of the said defendant, Rinehert & Dennis Company, Incor=-
porated, nor any property belonging to the said defendent, Rine-
hart & Dennis Company, Incorporated, in its possession or under
its control; that since the said order of attachment and sugges-
tion waes served upon this garnishee no goods, effects or credits
belonging to the defendant, Rinehert & Dennis Compeny, Incorpora-
ted, have come into the hands, possession, or under the control
of this garnishee; that this gurnlshee is not llable or indebted
to the said Rinehart & Dennis Company, Incorporated, either now
or at the time said order of sattachment and suggestion was served,
or at any time bhetween ssid times.

This garnishee respectfully showeth as followa:

Under date of the 13th day of March, 1930 this gprnishee



CULGLEWL ALW QU agluecient LU WIATing W1t tne said rRinehartv &
Dennis Company, Incorporated, with respect to certain comstruetion
work at or near Hawks Nest, West Virginia, and Gauley Junction,
West Virginia. The said agreement provided for the peyment,
under certaln c¢ircumatances and conditions, by this garnishee of
certain percentages of the value of the work under said sgreement
from time to time estimated to have been performed, upon the
certification of estimetes thereof by the Engineer of this gar-
nishee and approval of such estimates by this garnishee, All
sums of money that have become due to the said Rinehart & Dennis
Company, Incorporated, with respect to such estimates so certified
by the said Engineer and so approved by this garnishee hsve been
peid by this garnishee to the said Rinehart & Dennis Company,
Incorporated, and were so paid prior to the time &t which the
said order of attachment and suggestion was served upon the
Auditor of the State of Wesat Virginia, and no moneys are now due
and payable from this garnishee to the said Rinehart & Dennis
Company, Incorporated, by reason of any such estimates.
Articls XXII of the said agreementi provides as follows:
"ARTICLE XXIT
TMONEYS MAY BE RETAINED
"The Company may keep any moneys which would otherwise
be payable at any time hereunder, and apply the same, or so
mich &8s may be necessary therefor, to the payment of eny
expenses, losses or dsmages incurred by the Compeny and
determined as herein provided, and may retein, until all
claims and liens are settled, so much of such moneys as
the Company shall be of opinion will be required to set-
tle all claims and liens against the Company and its of-
ficers and agents, specified in Article XIX hereof, and
all claims and liens of mechanics, builders, leborers and
material men for labor performed or furnished and for
materials used or employed in The Work, or the Company
may meke such settlements and apply thereto any moneye
reteined under this Agreement.
"If the moneys retained under this Agreement are in-
gufficient to pay the sums found by the Company to be due
under the cleims end liens for labor and materials as

aforesaid, the Company may, at its discretion, pay the
same, and the Contractor shall repay to the Company all



consent in writing of the Contractor, use any moneys

retained, due or to become due under this Agreement

for the purpose of paying for both labor end wmaterials
for The Work, for which claims or liens have not been
filed.

"The Contractor shall furnish the Compeny with
satisfactory evidence, when called for, that all
claims for damages of any kind and for all sums due
for labor performed or materials used or employed in
The Work have been fully paid.”

This garnishee has elected to retain under the said sgree-
ment all moneys now due or owing or hereafter to become due or
owing under the said agreement by this garnishee to the saild
Rinehart & Dennis Company, Incorporated, until all claims and
liens arising under the said agresument in connection with The
Work, as defined in the said agreement; sre settled and satis-
factory evidence of such settlement furnished to this garnishes,
except a3 to such moneys so retained, due or to become due, as
this garnishee may use, as provided for in the sald sgreement,
for the purpose of paying for labor and/or materials for the
said The Work,

For further answer this garnishee says that there have
been instituted in the circuilt court of Fayette county forty-six
actions at law egainst the said Rinehsrt & Dennis Company,
Incorporated, s#nd others in which this gsrnishee is joined &8s a
party defendant in esach of seid actions, and in each of which
actions the plaintiff is undertaking to recover judgment for
damages sgalnst this garnishee on account of alleged injury or
death by reason of elleged negligence of the said Rinehart &.
Denni s Company, Incorporated, in the alleged doing of "The Work"
mentioned in the written agreement herein referred to; that
the dameges claimed in said actions auount to & total sum of one
million, two hundred sixty thousand dollars ({l1,260,000,00).

This garnishee further says that the sald written agree-

ment between this garnishee and Rinehart & Dennis Compeny,



Incorporated, dated the 13th day of Msrch, 1930, contains the
following provision, (this garnishee being referred to therein
as the Company, and the Rinehart & Dennis Company, Incorporated,

8s the Contractor):

"The Contractor shall assume the defense of, and
indemnify and save harmless, the Company and its of-
ficers and agents, from all claims relating: to labor
and materials furnished for The Work; to infringement
or alleged infringement of inventions, patents, and
patent rights,of others (except as hereinbefore in
Article XVII hereof otherwise provided) used in or in
connection with The Work or however originating from
any of the work under this Agreement or from condi-
tions created thereby; to injuries to any person or
corporation or to damages to any property of any person
or corporation caused by the acts or negligence of the
Contragtor or any of its agents or employess, or of
any subpcontractor or any agents or employees of any
sub~contractor, in doing The Work, or in conssequence
of any improper materials, implements or labor used
therein; and shall fully reimburse and repay to the
Company all outlay and expense which the Company may
incur by reason of its failure so to do.,"

This garnishee is informed that the said alleged couses

of action, if any the plaintiffs or either or any of them have,
existed prior to the time the suggestion was served on this
garnishee, and this garnishee is advised that by reason of said
last mentioned provision in sald written egreement, in addition
to the matters and things hereinbefore set out, it is entitled

to retain all moneys which might otherwise be or become due
and owing to the said Rinehart & Dennis Company, Incorporated,
until said sctions at law are tried and determined and this

garnishee is indemnified and saved harmless on account thereof.

Now heaving fully answered this garnishee prays to

be hence dismissed with its reasonable costs in this behalf

incurred, and a&s in duty bound it will ever pray, etc.

IN WITNESS WHEREOF, the said NEW-KANAWHA POWER COMPANY,

garnishee, has hereunto caused its corporate name to be signed

y



and its corporate seal affixed by L. Hs Davis, one of its Vice~

Presidents, thereunto duly authorized,

NEW-KANAWE

Vice~President




STATE OF NEW YORK,

COUNTY OF NEW YORK, TO-WIT:

L. II. DAVIS, one of the Vice~Presidents of NEW-KANAWHA
POWIR COMPANY, a corporation, the garnishee in the foregoing
answer being duly sworn says that the facts and allegations
contained in said enswer are true except so far as they are
therein steated to be on information and that so far as they
are therein stated to be on information he believes them to

be true,.

Taken, sworn to and subscribed hefore me this AS day

of Dscember, 1932, Given under my hand end notarial seal,

i i

IIota/ry Publid for

NOTARY PUBLIC, Queens County
Clerk's No 110, Register's No 4988
Certificates filed in New York County
{lerl’s No 243, Register’s No 38145
o mnm&mnn efplrcs March v, 1935

My commission expires on the

19 .










