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On January 9, 1985, the Environmental Protection Acency (EPA)
published a notice of provosed revisions to the 1978 national
emission standard for the hazardoug air pollutant vinyl chlorice.
Included in the notice was the withdrawal of amendments to

strengthen the standard, proposed in 1977 pursuant to the

settlement agreement in Environmental Defense Fund v. Train.l

The Natural Resources Defense Council (NRDC) and the Environmental
Defense Fund (EDF) strenuously object to the withdrawal and hereby
petition for reccnsideration of it.2

The notice also announces proposed revisions principally
concerning requirements for relief valve discharges, as well as
certain other matters. NRDC and EDF submit that these revisions
substantially weaken the current standard, and we hereby file
comments in cpposition to them.

I. The Withdrawal of the Proovosed 1977 S*rencthening Amendrents:
Petition for Reconsideration

A. Background

In 1976, EPA promulgated a standard fcr vinyl chloride (VC)

which was significantly compromised by considaration of factiors

that EPA is not authorized to consider under Section 112 of thas
Clean Air Act. EPA rajected certain reguirements wnich would have

further curbed VC emissions either on the »

-

sis that the acenc
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No. 76-2043 (D.C. Cir., filed MNov. 19, 1376).

2 awal arpears 2o e a final agency acticn,
NRD icn for raview in ithe Court oI Apo=als for
the a Circuicz NRDC v. ZPa, Ne. 25-1130 (T.cC.
Cir 5).
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deemed them not to be adecuately demonstrated or deemed their cost

to be too high. Certain control reguirsments wera rajected evean
though they were already i use on some sources, oOr even theouch
they were nothing more than reasonably forecasted improvements
that the sources were fully capable oﬁ making. These
technoleogical and economic tests are inconsistent with the "ample
margin of safety" regquirement of Section 112(b) (1) (B).

Because EPA had not complied with the recguirements of
Section 112, EDF filed a petition for review in the U.S. Court of

Appeals for the D.C. Circuit.3 After significant discussions
between the parties, the case was settled with an agreement under
which EPA obligated itself to propose amendments to strengthen
standard in specified ways. At the heart of the agreement was
EPA's recogniticn of a "zero emission goal" to be aporoached as

closely as possible, and EPA's agreement to proposz an immediate

strengthening revision and to undertaxe a review of the standard
in three years leading to a further strengthening revision. As
part of the coﬁpromise settlement, EDF agreed to dismissal of thi
specifiic case. EDF, hcowever, conceded none of its lesgal

objections to the construction of Section 112 adwanced by EPA in

the 1976 standard.

B. The 1977 Provnosed Amandments
The improvements to the sitzndard contamplated v the
settlement agreement ware publisned on June 2, 1977.4 EPA
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specifically recognized a
conclusion (with which we
carcinogen, has no known threshold of e

health at any level of exposure.
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"zero emissions goal." EPA restated its

agree, O0f course) that VC, as a

fect and

Fh

endangers public

The agency then stated:

In order to assure that the standard
continues to approach the only level of
emissions which is known to be absolutealy
protective of health, namely zero emissions,
EPA 1is proposing amsndments wnhich reguire more
efficient use of existing control technology
at existing plants, and which encourage
technology to reach this goal without banning
vinyl chloride.3

EPA proposed the following specific reguirements:

(1)

(2)

(3)

(4)

To lower the emission limit for emissions from equiprent
used in VC and polyvinyl chloride (PVC) production from
the level of 10 ppm promulgated in 1976 to 5 ppm. The
proposed 5 ppm limit would take effect immediately for
new sources and within three years for existing

sources. '

To eliminate the special 0.2 g kg limit £for
oxychlorination reactors as it applies to new reactors
and require new reactors to meet the 5 ppm limit. This

could be accomplished, EPA found, by using oxygen,
rather than air, as the fesed.

To strengthen PYC stripping requiremenits £for new PVC
resins by limiting residual VC after stripping to one
fourtin the levels allowed by the 1976 standard.

To require a VC emissions offset when a new source ¢ VC
emissions is located within 5 miles of an existing VC
source.

To review and strengthen the standard within threse wvears
of promulcation of these amendmantis.
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As we discuss belcw, EPA's cwn studies and other eswvidence

guirsments are achievablea.®

-

clearly demonstrate that these T

v

C. The Withdrawal

EPA, however, has now rejected the proposed amendments fo

combination of reasons that are not legally cognizable and tha

ignore the evidence in the record. The January notice states

the June 1977 proposal is being withdrawn because the proposed
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amendments are not ncw considered "appropriate.” The notice then

reviews each of the requirements proposed in 1977 and rejects

on the basis of a combination of two types of arguments: (1)

the technology to accomplish these requirements allegedly has

rt

been demonstratad, and (2) that the requirements are allegedly not

justified on a cost-benefit basis.7 We first address the lacal

problems with this notice, and then the evidentiary problems.

1. Legal Violations

(a) Failure to Propose tha With
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announced as a final action, without being preceded Dy a proposal.

withdraw its benzene prnposals for thres source catsgories las

year, the agency issued a prcposal and offsrad the public an

—

& In the years following the proposal, EDF rapeatadly urge
to promulgate the amendments. Sea letta2r from Robert Rauch,

caff Attornsy, O Douglas Cos+«le, EPA Administrator, T2b. 2,
1978: ler+ter freom Rauch to David Hawkins, ZP3A Assistant
administrator, Aug. 153, 1973; letters ZIrom Larry Corcoran, ZIC
Staff Aztornay, 2 Costle, Apr. 12 & June 13, 1230.
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opportunity to comment. NRDC and EDF object to the agency's
refusal to do so in this case.

(o) The Role of Cost Consicderations. EPA opens its

discussion by stating its current view of the basis for the
current standard, as well as the basis which guides EPA's current’
actions. EPA states:

The current VC standard was established

based on judgments concerning the costs and

benefits of the standard to society. The

standard is not design2d to eliminate VC

exposure risk entirely. Rather, it strikes a

balance between public nhealth protection and

the cost of that protection.§

This balancing of costs and benefits, however, is contrary to

the requirements cf Saction 112 of the Clean Air Act. There are
at least three decisicns of the D.C. Circuit wnichreject

assertions that cost considerations are relevant or permissible
under a "margin of safety” statute such as Section 112. The D.C.

Circuit has twice held that undsr Secticn 109 (b) (1) ofthe Ack

un

{(which reguires EPA to set NAAQSs at the level which protesct

public health with "an adeguats margin of safety"), standards may
not be compromisad by cost considerations.® In addition,
interpreting the "ample margin of safety"” reguirsment in Section
307 (a) of the Clean Water Act, the D.C. Circuit rejectad the claix

g Ié&. at 1l1l83.

9 Lead Industriss Ass'n v, P, 647 F.2d& 1130, 1148-31, 1133
(D.C. Cir. 1980), cert. caniad 449 U.S. 1042 (1220); 2msrican
Petrcleum Ins=. v. Ccs=.=a, co5 F.2¢ 1175, 11853-36 (D.C. Cir
1981), cerw. csnied 102 S.Ct. 1737 (1982).
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that EPA may consider costs when establishing an ample margin of
safety standard for a'toxic water pollutaﬁt.lo

Likewise, the Supreme Court has at least three times reiectad
efforts to imply the relevance of cost-ben:fit considerations
under statutes which direct agencies to base decisions on public
health or eavironmental protection factors.ll

Acknowledging the legal limitations expressed in the terms of
the law and their legislative history, EPA has from time to time
nonetheless tried to defend the use of cost-effactiveness or ccst-
benefit analysis under Section 112 with the argument that Congrass
did not mean what it plainly said. According to this argument,

the Congressional policy choice was, in EPA's view, so unwise tha

r

it should be ignored. In its place, EPA substitutes th

[t

agency's
own policy choice.
This sort of administrative attempt to rewrite a law with

which the agency does not agree has been uniformly rejected Dy th=a
courts. In all six of the cases cited above, the Court of Apreals
and the Supreme Court have emphasized that neither an agsncy ner a
cocurt may second-guess Congressional limitations on the rols cf

cost considerations under health and safety statutes. TPA cannot

violate this restriction.

10 Hercules, Inc. v. EPA, 598 7.2d 111-12 (b.C. Cir. 1978).

1l gnion Electric Co. v. EPi, 427 U.S. 2486 (1976) (no
reguirement will e .plied or EPA roconsidar ccsts when
re&iewing a state implementation plan reguirement adcptad fo mea2:
a primary standard); TVA v, Hill, 437 U.s. 1533 (1372) (rno
"resascnzbpleness %fast 0 De i1mpii=2d 1ntdo the Zndancerad Scacias
Act): Americzan Taxtile MiIrs ITnst. v. Donovarn, 432 ¥.S. 220 (1531)
(no ccst-ben=2it taest under the OCcupaticonal Safeity and Hezlzh
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(¢) Technologv Demonstration Reduirements. In rejecting the

proposed lowering of the 10 ppm emission limit to 5 ppm, EPA

D

states simply that based on experience to date, "10 pomv
represents the lowest level 0f control which has been

consistently achieved."1l2 Before addressing this statement

empirically, we must take issue with its legal premises.

EPA apparently presumes that Section 112 of the Act
establishes a reguirament for demonstrating that a level of
control has bszen "consistently achiesvead" in the past. While a
demonstration reguirement under Secticn 111,  there is no such
requirement under Section 112. None of the key. words of Section
111 which establish such a test for new source performance
standardsl3 are present in Section 112.

The Supreme Court made clear in Union Electric that the

omissicn from sections of the 1970 Clean Air Act of words relating

to technological and economic showings reflects a deliberate

-

(D

Congressional choice to which EPA and the courts must give
effect.l4 Sections of the law where such requirsments are

’

technology~fecraing. In the Court's words, allcwing

considarations of technological infeasibility claims:

12 50 Fed. Reg. at 1184 (emphasis added).

13 An NS23 shall reflect "thes dagre2 ¢ 2mission raduciion
achievable throuch the application of the bast svystem of
continuous emission reduction which (taking into consideration
thececst 0f achieving such emission reduction and any nonair
qualizty nealith and snvircmmental imgacts and energy reqguirements)
the Administrator determines has Zesn adsguately demcnsirataszd Ior
that category of sourcss.” Seaczion 11ll(al)(l)(C).

14 427 U.S. at . [3 ZRC at 2146-47.]
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would frustrate congressional intent. Ix
would permit a proposed plan to be struck down
as infeasible before it is given a chance to
work, even though Congress clearly
contemplated that some plans would be
infeasible when prcposed. . . . Technology-
forcing is a concept somewhnat new to our
national experience and it necessarily entails
some risks. But Congress considered those
risks in passing the 1970 amendments and

decided the dangers posed by uncontrolled air
pollution made them worth taking.l5

The Court's reasoning applies equally to a hazardous air pollutant
standard issued under Section 112.

EPA's apparent test - that a control requirement must have
been achieved in the past before it may be required for the future
-- 1is also inconsistent with tyhe agency's clear teschnology-
forcing responsibility under sections such as Section 202.

Section 202{(a)(l), for example, instructs EPA to set a ctandard
for a future application date which accomplishes such improver=nts

in controls as are reasonably forecasted by then. EPA has the

authority, indeed the resronsibility, to project such progress and
base the future standa-d on 1it. As the D.C. Circuit stated in
NRDC v. EP3, the diesels case: "The Clean Air Act reguires the
EPA to look to the future in setting standards . . . ."16 Andc as
stated as far back as the 12970 Senate Report:
[EPA] is expected to press for the develcopment
and application of improved technology, rather
than ke limited by that which exists. In
other words, standards should be a function oI
15 148, at 288-82. {3 =ZRC az 21511
16 NRDC v. =27, 653 ¥.248 318, 228 (2.C. Cir. 1931}, ce8r=. canliad
sub nom Ganeral Meorors v. Gorsuch, 156 ZRC lslse (1981).
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the degree of control regquired, nct the degrese
of technology available today.l7

The 1977 proposal, which contemplated setiing a 5 ppm emission
limit with a three year leadtime for compliance by existing
sources, is preg}sely this sort of standard.

If technology-£forcing authority clearly exists under secticns
of the Act which are not driven by health considerations and wnich
explicitly provide for considering costs, then certainly such
authority exists under Section 112, which is driven solely by the
mandate to protect rublic health with an ample margin of safety.
EPA recognized this in 1977, but is denving it now. The
withdrawal is based on an incorrect statutory construction and is

therefore invalid.

(2) Conflict with the Evidence

When examined in accordance with Section 1ll1l2's requireman:

o
{r
[0}

"
n

the evidence in EPA's own support documents will not support EP

rejection of the 1977 proposed amendrents.

(a) The 5 ppm Standard. The bases given for withdrawing the

-

proposed 5 pom emission limit are:

-

(1) that the 5 ppom limit 2
technology diffesrent from that an

(2) that it was copposed by industrial commenters on the
grounds thet it would reguire maintaining an averace
level lower than 5 poﬂ and that it would result in whazat

oca A) view as "little" overall

they {and a:
¢mission re

(3) that the commenters objected to tha

goal."18
17 S. Rep. No. 1196, 9ist Corg., 2& Sa2ss. 24 (1970).
183 350 Fad. Ra2g. 2= 1134,
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EPA then statea that the 5 ppm limit was withdrawn because it had
not been "consistently achieved” on existing facilities. As
stated above, this is not the legally correct tast. And when the
record is examined, it fully supports the achievability of the 5
ppm limit by new sources upon commencement of operations, and by
exXisting sources within three years of promulgation.

In contrast to the agency's current position, the 1977
proposal stated that the 5 ppm limit would not reguirs the
installation of new equipmont. Rather, its purpcse was "to forcs
owners and opsarators to maximize the effectiveness of existing
control systems."l9 The evidence amassed by EPA since then shows
that the 5 ppm level i§ in fact achievabls both by better use of
existing egquipment and by new and upgraded equipmeﬁt. The
document "Vinyl Chloride - A Review of National Tmission
Standards"20 states: "Primary centrol devices [e.g.,
incineration, solvent absorption, refrigeration] are reducing

emissions, in most cases, well balow the 10 ppm level for exnaus

gases. "2l Specifically:

o) A series of thermal ircineration t=2sts at one plant in
Kentucky demonstrated VC levels consistently at 0.25 ppm
VC or below, lass than three percent cf the 10 ppm
limit, and less than six percent of the proposed > zpm

limit.22

$a
0

42 Fed, Ref. at 28153,

N
O

EPA-450/3-82-0C:Z.

21 14, at 4-1 {
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o] Flares ares now rated at at least 90 percent
effectiveness in destroying VC, which allows a 5 ppm
limit to be mat for any streams under 50 pom VC.23

o Two PVC plants have demonstrated that a double bed
carbon adsorptionsvstem can achieve compliance with 2 53
- ppm limit. While the Review states that they are
effective in meeting the 10 ppm limit, it also states:

"When a probe at the outlet of the bed indicates an
approaching 5 ppm level (as an indicator of
breakthrough), the waste stream is diver+taed to the other
bed while the first bed is being regenerated."24 This
indicates the achievability of the 5 pom level.

o Solvent absorption is available for both PVC and EDC/VZ
plants. The Review describes a B.F. Goodrich system,
improved since the original 1976 support document was
written. A 99.99 percent recovery efficiency is
reported for this system. This should be sufficient to
meet a 5 ppm limit on most, if not all, streams. The
solvent 1is described as “proprietary, commercially
available, inexpensive, and reputed to be low in
toxicity."25 :

o] Tenneco has developed a process of reacting VC with
ozone in the presence of activated carbon which reduces
VC to less than approximately 1 ppm from sireams
containing 10-10,000 pom VC.26

The availability of these measures belies any claim that the 5 pgm

limit cannot be achieved by new sources, ©or by existing on

D
V]
{9}
'l
3
3

a three year lead time.27
As for industry's argument that ths 5 ppm limit would resuli:

in "lit+tle" overall raduction in VC, these measur=es could reduce

-

26 . a2t 4-16 -= 4-17.

27 It pears emphasizing that th2 1977 croposal czntemplacad a
nrocedurs thrcush whigh an axisting source could show =P thaz =2
S pom limit was still notw achievadble a2nd obuain apn 2x==znsicn or =
hicgher limit.
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the estimated 680 kxg/vr from a 68 Gg/yr PVC plant by half.28

Given the carcincgenic nature of VC and the reguirament of Saction
112 for protection of public health with an ample margin of
safety, this reduction cannot legally be forsgone. As for the
industry commenters objcctions to the "zero emission goal" toward

which the 1977 proposed amendments would go, the ample margin of

safety provision reguires no less.

(b) Oxvechlorination Vent Standard. The proposed 1977

amendmants would have required the oxychlorination vent to meet
the 5 ppm level on new sources. The 1277 provosal states that

this can be accomplished by the use of oxvgen as a feed instead cf
air. The 1977 proposal also cites studies showing tha% this has
been found to be économical.29 The 1985 withdrawal notice cites
no discussion of the use 0of oxydgen as a feed. We can find no such

PA ha
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discussion in the VC Review eithar,
th

withdrawal of is proposal.

-

(c) sStripoinc. The 1977 preoposal would have cut the
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om, and the limit for cther new resins frcm 400 pzm to 100
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he proposal stated that IPA belisved mOst new rasins could
h

these levels, but if one could not, a manufacturer had the cpition
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of choosing no% to begin making it. EPA now states
of difficulty administering the propesad distinction between new

and existing resins, the acency chose L0 examine whether all
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28 VC Review az 4-95, T

w
'-J
Ul
~i

2% 42 Faé. Ra2g. 23153, 2
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resins could be stripped to these lower limits. (The Janua

t

1" L H

s no effort to change or fine-tune the "new rasi

ad

t

notice reflec

(o
tn

definition so that it would work.) The notice states:
The review study found that resin stripping
has improved since the current standard was
promulgated, and that some processors can
achieve lower resin residual VC levels than
those required in the original standard. 1In
certain cases, some resins can meet the more
stringent levels specified in the previously
prooosed amendments.
But because it has not been shcown that all resins can at this
moment be stripped satisfactorily to the lower levels, no lesvels
lower than those specified by the current standard have been

"demonstratead, " and no lower level will be required for any
resins, new or 01d.30

This is, first of all, an applicaticon of the wrong legal
test. There is no such demonstration reguirement. The Review
study in fact shows that an impressive percentage of PVC
production can already meet the lower liJits, and that much of the
remaining production is close.3l If EPA set this tarcet cut for
new facilities, or for existing ones with a three year lzad timaﬂ
it clearly could be achieved simply by copving tha eguipment and
procedures used by the leading facilities now.

D. Conclusion

For the reascns givan above, NRDC and EDF sgudbmit that the

withdrawal is not supported by the law. Nor is it supzortad by
the evidence, when it is evaluated according to the reguiresmen:is
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and limitations of the law. We therefore reguest that EZPA

reconsider the withdrawal and publish the provosed amendmens.
al

This should be done, we submit, no later than at the time fir

»

action is taken on the new amendments proposad in January, 0O

which we now turn.

II. The 1985 Proposed Amendments: Ccmments

The principal fesature of the proposed "administrative

revisions" to the standard is the change in the relief wvalwve

Hh

discharge reguirements. Because the effect of this ciiange is to
substantially weaken the current standard, NRDC and EDF submit

comments in oprosition below. We also comment on two other

changes: the amendments proposed for the reporting regquirements,
and the ledc . detection and elimination requirements.

A. Rélief Valve Discharaes

1. The Proposal to Grant an Allowdbles Discharge Rate

The current standard b

W

rs all relief valve discharces except

determine 1f they were praventable through the use of availadle
eguipment or procedures. If they ars found o be praventable,
they a2re nct considered emargencies and constitute violatiens of

the standard.
In recent vears, enforcement of the reliesf valve dischargs

standard by ZPA and the Depariment Cf Justice has pickad uo.
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While it is not all it could be, it 1is a substantial effort. It

has been a very successful effort so far

W)
0
£
{0
'—‘
|,_J

The proposal states, however, that primarily Tecause of 2
"significant" wuse of agency resources in analyzing tte
preventability of discharges, EPA has chcsen to revise the

-
=

standard to permit an allowable number of relief valve discharces
per facility per year. DPVC reactor discharges would be allcowed
0.35 discharges per 100 polymerization batches (with an upger
limit of four allcwed discharges per year for the suspension resin
process). Ndnreactor sources would be allowed 0.25 discharges/100
batches, with an upper limit of three per year. Continuous
process units would be allowed 1 discharge per year. EDC/VC

plants would be allowed four discharges.per year.

3

NRDC and EDF strongly oppose granting the industry a

i

>

allowed, "free'" rate or number of discharges. As a matter of

rincipal, all preventavle discharges must be avoided. They ars
E £ g Y

the single larcest remaining type of VC emissions, accounting for
thousands of pounds per event, and tens of ithousands of pounds o=

}.J.

year at some sources. A single discharge can relzase tens of

th

thousands of pounds of VC. See, e.g., the abysmal record o

[

releases at the Formosa plant in Delaware.
EPA enforcement policy states that releases are prasumed

3
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preventable u a source demonstrztes otherwiss. 7TO sO
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demonstrate, th ource has to shecw that neither preper enpleres
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of contrel eguipment, nor installation of all
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prévent the discharge. f'a discharge has occurred before, that
fact is to be taken into account in deciding if subsaquent
discharges could hava been anticipated and preveneted. Prover
instrumentation and controls are requirad before a rzlsase can De
deemed unpreventable. Likewisec, the injecticn of short-stop
chemicals must have been tried where possible. 1In addition,
enforcement policy treats a release as preventable if a firm could
have used a gasholder system to contain releases until they could
be treated.3?

As a matter of empirical fact, the proposed discharge
allowances constitute a significant weakening cf the standard.
EPA preventability analyses, conducted pursuant to this leng
standing EPA enforcement policy, have routinely resulted in the
conclusion that the vast majority of releases ars preventable.

The very support document on which EPA relies for the
proposed changes to the reliesf valve reguirements itself indicatss

that the new allowable release rates will exceed wha* waould occur

rt

-
n
ia

D

under the existing standard and enforcement policy. For

purposes of developing these rates, EPA’

contractor, Radian,

O

wn

applied the following criteria:

Based on information gather2d¢ Zrom plant
visits, contacts with regional ciffices, l0-Cay
compliance reports, and vendors, 1t was Jjudlged
that certain types of discharges can be

32 See, e.g., Memorzndum from Director, Divisicn of Stationary
Source EZnforcemanit, +o Lawrance CGoldman, Chief, Enforcement
Branch, Region I (apr. 24, 1979), re: “Vinyl Chioride Rellef
Valve Discharges Irom 2VC Reactors-3orden Chemical. ™ See 21350
Memorandum from Dirsctor, Division of Stationarwv Socurce
Fnforcement, .£t0 Stuart Roth, Atitorhey, Znlforcement Divisicn,
Region I (Feb. 28, 1278). (These memorznda are attached as

Apcendix A)
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prevented Dby reasonable measures. For
exaﬂple, discharces caused by operator error,
due to operator neglicgence or failureto follow
standard operating procedurs (SOP), were
considered clesarly '"preventanle." 1In
addition, operateor errors resulting,from
insufficient training or lack of established
SOP were judged clearly “preventable". . . .
Another example ©Of 'preventable" discharges is -
discharges due to premature releases frcm
relief devices. . . . Finally, discharges
recurring for the same reascns as pravious
discharge incidents were considered

"preventable." . . .

Althouah other causes for specifi
discharce occurrences may be praventable, this
assessment wvould need to be done on a case—-bv-~
case basis and would reguire, in many cases,
more information than is available in the 10-
day compliance reoorts. Thus a moOre refined
preventzpility assessment can not be made wilith
the available data. For the purposes ¢f this
analysis, only the general discharge
categories descrloea above are identified as
clearly "preventable., "33

Ip other words, were the current enforcement policy to ceontinue to
be follcocwed under the current regulation, more discharges would bs
found to be preventable. Additional control measures besides
those menticned above weould be.applied.

Further indication that the preoposed allcowable discha

~
V8]
19

rates are inappropriate comes from the statements, in the Reliarf
Valve repor%, that these rates would be complied with at present
by the bulk of the industry.34 In other words, these lavels

-
Al

33 Memorandum frem Reess Hewle and Karen Fidler, Radian Cors.,
to File, re: "Vinvl Chioride Standard - Numarical Limits for
Reliaf Valwve Discharces" (azr. 16, 1934) a:z A-5, attached =zs
Appendix A tO "yLnyl_Chlori&e Relief Valve S:tudy, " EPA-3530/2-23-
002 (smphasis addad). -
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would legitimize the current discharge rates of the indust:rvy,

s

regardless of the ability to lower them further,

-

The VC Review Study, in fac*, describes a varisty of
additional control measures beyond those mentioned in the Relief
Valve report. There have been significant advances in th>» use of

instrumentation and computer controls, and in the development ot

short-stop chemicals and in the development and use of systems

s
O

insert them into reactors which are overpressurizing. Gasholdars,

about which more will be said telow, are in use in at least thre

&)

of the five plants surveyed for the Relief Valve feport, and are
capable of containing many, if not all, dischargas until they can
be treatad by primary control devicas.35 Several ccmpanies'
effective preventative systems are described in tha VC Review
Study.36 Conoco,'for example, has developed a killing agent
capable of praventing discharges under worst-case conditions.37
The only reason offsred thus far for the chahge is the fact
that the present reguirements entail use of allegedly
"significant™ aéency resources in casa-ty-case preventabilit:

analyses.38 To our kncwledge, however, EPA has presented o

35 See VC Study, 4-18 -- 4-40; Relief Valve Report, <-2, Tab

1a
4-10 N

36 vC Review Study, 4-40 -- 4-48.

37 1d. at 4-43 -- 4-486.

38 EPA also states that the current siandard l2ads to
"uncertaintv" for the industry, as 1t does not kncw exactly wnat
discharges =ZPA will consider praventable. This appsars Lo us o
be a hichlv salutsry uncsrtaliniy: The gocal of tha current standard
is to ccme as clcse zs zossible 0 eliminating ralief wvalve
Gischarges and the uncercainiv about risk of teing 1In viclazicn coi
the stancdard tznds to siimulate gr2ater eiigrts o pravent
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analysis to support this resocurce concern. Horeover, even
granting that the case-bv-case analyses consume soma rasources, we
roblem

submit that EPA cannot legitimat lve its resource

(]

ly r

[

0O

s P
by weakening the standard. Rather, if EPA lacks the resources to
carry out its duties, its obligation is to tell Congress what it

needs to do the job right.

2. The Failure +to Require Gasholders

NRDC and EDF submit that EPA should be strengthening the
standard to specify use of all available eguipment and procedurces
that can prevent discharges or, should they occur, praevent or
minimize the escape of VG to the aimosphere. Foremost among the
control measures not ncw requirsd by the standard is a gasholder
system. As mentioned above, EPA's support documents show that
such a system is feasible and is fact in use on a number ({(at leash
three) of facilities. Just this month, the State of Delaware
entered a ccnsent agreaxment with Formosa Plastics under which thaxz
company ﬁas become obligated to install such a system at its
plant.39

EPA might advance two reasons f£or not reguiring the use cf

u

gasholdsr system on each plant. First, EPA might deem the cost

ot
O

be too high. As demonstrated abtove, nowavar, cost consideraticns

may not be considerad under Section 112. Moreover, it is

‘g

t such a contention from 23

[¢]

difficult for NRDC.and EDT to acce

regulation~-writing side in 1

icht of the fact that the acercv's
cdischarges.
Q - . - -
3¢ Delawara V. Formcsa Plastics Corn.,, C.A. 84C~-DE-72, Zara.
I(3) {(De. Sup. C%, consenc order filsd Mar. 13, 1933).
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(and the states')
sucn requirements in consent orders.

The second reason ZPA migﬁt advance is a conitantion that s
facilities mav be able to prevent discharges almost entirely
without such systems. To this we respond that no facilities wi
be able to eliminate such discharges entirely; there will conti
to be "emergencies" that are not judged "preventable." There i
no reason to allcw these emissions to reach the atmosphere, eve
if the discharge valve raleases themselv:s ars unpreventable.
these releases there remains a vital purpose served by gasnholde
systems.

NRDC and EDF therefores request that EPA reevaluate 1its
position on gasholder systems and related equipment, and
promulgate regulations requiring their installation and use.

B. Lea¥ Datection and Elimination

NRDC and EDF do not support the proposed adcption of the

generic leak destection and repair program promulgated in J 1

o
"

n
in place of the current leak detecticn and elimination programs
for VC, as it appears that the effect of this change will be to
weakxen the'standards. EPA states that the regulated firms will
have the choice whether to stick with their current programs or
to adopt the gensric one; that cption will predictably be

exercised only by companies which find their current program

&

n

ct
8]

weaker than the ¢zneric one. Tirms with strongar reguis

o
!
i

will likely switch to the generic progran.
One tlace wnare the weakness of the generic program wersus
the current ones czn o2 seem is the definition oI a "leak." Th

nforcement side has proved capable of achieving
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generic program, and the proposed revisions to the VC standard,
would define a "leak" as a portable monitor reading of 10,000 ppm
or more. Buit curr2nt leak detection and elimination programs
developed by the companies and approved by EPA incorporate much

lower "leak" definitions. The VC Review Study reports that the
"leak" definition under the current programs ranges from 300 ppm
to 5 ppm.40 These levels are from three to 0.05 percent of the
proposed "“lsak" definition. There 1is no justification for such a
change.

We request that EPA prepare and air for comment a point-by-
point analysis of the current leak detection and elimination
programs as they compare to generic program proposed for
adoption.

C. Reporting Reguirements

NRDC and EDF object to the propcsed changes in reporting
requirements. In particular, we object to the proposed repeal of

the 10-day reguiresment £for reporting relief valve discharges, and

3

the proposed substitution of a guarterly reporting reguiremant.

»

Frankly, we are surprised EPA would consider such a reduction in

v

the reporting oblication at this time, in the wake of the 2hopal

-

catastrophe.
The l10-day reporting raquirement serves to give EPA, state
officials, and the public contemporaneous Xncwledge of raleases ¢

’

this carcinogenic ccmpound. Such notice could air in the.

orevantion of repeat incicdents. It also sarves the public's

-
r
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to know what it is forced to breathe. Finally, allowing a longer
interval for reporting these releases would tend to promote a
perception that a reported release 1s merely "past history."

We submit that taking thgse scmetimes enormous raleases with
the seriousness they warrant requires immediate notice. AIn fact,
we urge EPA to tighten the 10-day requirement by requiring notice
to EPA within 24 hours. Such a requirement would be more
consconant with the reguirements and spirit of the CEZRCLA reporting
requirements, about which more 1s said belcow.

NRDC and EDF also object to the proposed repeal of the
requirement to rerort all test results, not just thos2 that are in
excess of standards. An affirmative requirement to report all

results promotaes accuracy and completeness. It also would permit
EPA to build a data base from which to evaluate possible revisions

+
[ oY

e

rcr
-

of the substantive reguirements of the standards during
periodic reviews mandated by Section 112. !

D. CERCLA Reporting Reguirsments

applicebility of CIRCLA and its reporting reguirsmants, wnich ara

from relief valve discharges are clearly reportable under CIRCLA,
except to the extent that they are the result of ggnuine
emergencias. Any ncn-em2rgency, preventable release 13 not
permitted by the current standard (and should not be under anv

revised standard). Such a release is not a "federally permit=ed

41 50 red. Reg. a2t 1193.
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release" and therefore is not exa2mpt from the CERCLA reporting
requirements.

D. Ceonclusicn

For the reasons explained above, NRDC and EDF object to the
proposed changes in the relief valve discharge standards, the
failure to prnpose and promulgate gasholder systems and other
effective controls, the proposed changes in the leak detection and
elimination requirments (such as the definition of a "leak"),
and the reporting regquirements.

III. Conclusicn

NRDC and EDF request that EPA re-examine the withdrawal of
the proposed standard for tl.e reasons given in our petition for
reconsideration contained in Part I of this submission. We also
request that EPA reconsider and modify its proposed chances in the

VC standard in conformity with our comments set forth in Part II.
Y



