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National Place, Suite 911

1331 Pennsylvania Avenue, NW.
Washington, D.C. 20004
2027376330

RECD MAR 1 0 1905

Organization Resources Memorandum
Counselors, Inc.

March 4, 1988

To: ORC Asbestos Task Force
ORC Respirator Task Force
From: Darrell K. Mattheis
Subject: Court Decision in Suits Against OSHA’s

Asbestos Standard: EPA Recommendations for
Asbestos Removal in Commercial and Public
Buildings

On February 2, 1988, the U.S. Court of Appeals for the District
of Columbia issued a ruling on the suits that had been filed
against OSHA‘s Asbestos Standard. There are a number of sig-
nificant issues in the Court’s ruling, but I would like to point
your attention particularly toward the issues that I have marked
below with a double asterisk. A copy of the Decision is included
for your interest.

I have also included a copy of an article from the March 1, 1988
Wall Street Journal wherein the EPA recommends that commercial
and public buildings not necessarily remove all asbestos contain-
ing materials.

SUMMARY OF DECISION

T The Court supported OSHA’s assumption of a 45 year
worklife in its risk assessment (p. 10).

*#*% The Court supported OSHA’s decision to include
smokers in its risk assessment (p. 12).

* The Court supported OSHA’s use of exposure at the PEL
in its risk assessment rather than an average level
of exposure that might exist in a workplace. The
Court did, however, suggest that the Secretary study

- the relation "between legal ceilings and implied real
exposures" (p. 13).

* The Court supported OSHA’s use of higher potency

estimates wherever there was a dispute, when doing
their risk estimates (p. 14).
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The Court supported'the technological feasibility of
OSHA'’s monitoring method, and its PEL (pp. 15-16).

The Court supported OSHA on its policy of dealing
with "random uncontrollable fluctuation® in airborne
levels of asbestos. If the employer, using state-of-
the-art controls and work practices, shows OSHA that
the measurement exceeding the PEL is unrepresentative
of normal conditions, OSHA can choose to perform more
sampling and may decide not to issue a citation.

OSHA rejected the use of "objective criteria” alone

(p. 18).

The Court supported OSHA’s contention that it need
not consider whether or not the same level of safety
attributable to a 0.2 f/cc PEL could be achieved by a
0.5 £/cc PEL. This follows from the Secretary’s
finding that there is significant risk even at con-
centrations below 0.1 f/cc (p. 21).

Reversed OSHA’s ban on spraying of asbestos
containing products (pp. 21-22).

Told OSHA it must reconsider additional smoking
control measures (pp. 25-26).

Required OSHA to consider setting lower PELs for
some industry groupings (pp. 27-28).

Told OSHA it must complete reconsideration of a
STEL for asbestos within 60 days (p. 29).

Told OSHA it must reconsider requiring the use of
supplied air respirators to achieve levels lower
than the PEL (p. 32).

It must be noted that OSHA interprets the Court’s
remand in this instance as requiring the recon-
sideration of their whole respirator policy, but not
specifically the use of supplied air equipment in
place of negative pressure respirators

The Court supports OSHA’s acceptance of "objective
data" to reduce initial monitoring requirements

The Court supported OSHA’s decision to not require

periodic environmental monitoring at the boundaries
of regulated areas (p. 33).
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The Court supported OSHA’s decision to allow
employers to dispense with periodic monitoring
within a regulated area if all employees working
within that area are equipped with supplied-air
respirators (p. 34).

The Court ordered OSHA to clarify its Asbestos
Standard as to when an employer must resume
periodic monitoring, once it has been terminated
because fiber concentrations were below the Action
Level (p. 34).

The Court supported OSHA’s medical surveillance
threshold requirements, (30 days exposure/year or a
requirement to wear a negative pressure

respirator) and ruled against expanding medical
surveillance requirements of the Asbestos Standard
to all construction workers who may be exposed to
any airborne asbestos regardless of levels or
duration of exposure (p. 35).

The Court supported OSHA’s position, that annual
chest x-rays may not always be necessary, and that
the decision on the need for an x-ray may be left up
to the examining physician (p. 35).

The Court refused to expand OSHA’s required
medical questionnaire (p. 36).

The Court supported OSHA‘s decision to allow
employers to see the results of physical examina-
tions, strengthening OSHA’s authority to balance
health against privacy (p. 36).

The Court thought more could be done to meet the
needs of non-english speaking employees in the
workplace, and ordered OSHA to reconsider its
requirements for multilingual warnings and labels
(pp. 37-38).

The Court ordered OSHA to consider requirements
that all construction industry employers file
reports with it prior to engaging in any asbestos
projects (p. 38-39).

The Court ordered OSHA to explicitly consider
requiring all employers contracting or subcontracting
asbestos related work to establish, maintain and
transfer to building owners written records of the
presence and locations of any asbestos or asbestos
products in any actual or prospective workplace

(pp. 39-40).

A
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"k The Court ruled that The Secretary must either expand
the applicability of the competent person requirement
or give a better explanation of why it is not
necessary (pp. 40-41).

* The Court supported OSHA’s not requiring that the
"competent person" have authority to suspend work and
remove affected employees when hazardous conditions
exist (p. 42).

** The Court ordered OSHA to consider adding the
following clarification of the "small-scale" exemp-
tion from the preamble of the standard to the rule
itself: The exemption was meant to apply only to
"those work operations where it is impractical to
construct a negative pressure enclosure because of
the configuration of the work environment" (pp. 42-
43).

In a footnote on page 41 of the decision, the Court commented:
"We observe that neither the record nor common sense provides
clear support for the "small-scale short term operations"
exception from the competent person requirement for removal,
demolition and renovation operations...".

‘'Later, the court commented that: "Indeed, the exception as now
worded seems to erase the rule" (p. 42). And finally: "In so
far as the exemption applies to the competent person requirement,
we can discern no logic whatever in OSHA’s choice of language,
with or without the preamble’s gloss" (p. 43).

T3
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somic growth this year of more than 3%,
up from his earlier estimate of 28%. The
government has predicted growth this year
of 28%. Since 1984, Canads has bad the
strongest employment and output growth

Canada’s strong growth has been
spurred by various developments including
an upturn in prices of many of the com-
modities Canada produces.

Merrtll Lynch Canada Inc., predicted Ca-
nadian growth this year of 3%% to 3%%,
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fourth quarter. Statistics Canada said that
a3 a result of the higher imports Canada's
deficit on the current account of its bal-
ance of payments widened to a record 3.5
bilion Canadian dollars ($2.78 billion) in
the fourth quarter from 2.57 billion dollars
in the third quarter. The current account
includes trade ip goods and services and
investment income flows.

Statistics Canada said the rise in im-
ports was led by automotive products and
rising demand for a “‘broad range" of ma-
chinery and equipment.

EPA Doesn’t Recon}mend Asbestos Rules
For Commercial and Public Buildings

By BaArBaRA Rosgwicz
Staff Reporter of THE Wald. STARET JOURNAL

WASHINGTON - The Environmental
Protection Agency estimated that one in
five commercial and public buildings may
have asbestos problems, but said it won't
recommmend federal rules to inspect or re-
move the cancer-causing material.

The result is a far less aggressive ap-
proach to asbestos in the nation’s office,
government and apartment buildings than
in its schools. The EPA's latest action
quickly drew fire from Capitol Hill.

By federal law, public and private
schools must inspect their buildings by
Oct. 12 for any materials containing es-
bestos, which can cause lung cancer and
other diseases, and draw up maintenance
or cleanup programs. Congress left the is-
sue of asbestos in other publicly used
buildings to the EPA.

In its report to Congress, the EPA yes-
terday said §t would cost $51 billion—-17
times the school program-if a nationwide
inspection and cleanup program were re-
quired for some 3.6 million commercial
and public buildings. Before taking that
plunge, the EPA recommended instead a
three-year program of further study and
beefed-up training for ashestos inspectors
and removal crews.

“We've got finite resources,” John

| Moore, begd of the EPA’s toxic substances

division, toid reporters. For now, the EPA
peeds to keep the

greater risk from the long-term effects of
inhaling asbestos fibers and because
schools have worse asbestos problems than
other buildings.

T While roughly one-third of U.S. schools
have asbestos problems, the EPA esti-
mated that 20% of commercial and public
buildings contain asbestos materials in a
potentially hazardous form that can crum-
ble on touch, sending up airborne fibers.
The agency estimated that asbestos in
some 14% of the buildings is damaged—
meaning it is more likely that fibers have
been released—and in 9% is significantly
damaged.

The most commonly found problem was
with thermal insulation, fire-retardant as-
bestos that was wrapped around pipes and
heat ducts from roughly the 1920s through
the 1960s. Since most thermal insulation is
found in boiler and machinery rooms,
building and service workers are more at
risk than the public, Mr. Moore said.

Mr. Moore stressed that the mere pres-
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ants can have an objective way 10 measure
whether removal is required or a buliding
s afe. .

Farm Prices Shppe
Bv 0.8% in February

Yo temmsrr e o g

Wiifred Gobert, director of research for
Peters & Co., estimated Asamera's asset
vajue at about 16 dollars a common share.
“‘We think there's room for a higher price
by Gulf or a competitor, and the market
thinks that's going to happen,” be said.

With investors apparently expecting a

-higher bid, Asamera common sghares
soared above the offer price to close at
$9.375, up 8. in American Stock Exchange
composite Urading yesterday. More than
2.6 million shares changed hands. Gulf
Canada ghares closed at $13.75, up 37.5
cents, on the American Stock Exchange.

Gulf said its offer for common is condi-
tioned ypon tender of more than 50% of
the shares. its offer for preferred and war-
rants is conditioned upon more than 509 of
the preferred being tendered and on the
success of the offer for the common. if
Gulf acquires most of the shares under the

, offer, it said it may consider ways of ac-
quiring the balance. The offer expires
March 30 at 12:01 a.m., local time, at any
of the offices where shares may be depos-
ited.

Asamera declined to comment on the
offer and urged hoiders to await its official
response. A spokesman said the offer
would be discussed Wednesday at a pre-
viously scheduled board meeting.

For the first nine months of 1367, Asa-
mera reported profit from continuing op-
erations of $22.8 million, or 55 cents a
share, compared with $4.1 million, or two
cents a share, a year earlier. Revenue rose
to $101.1 million from $73.5 million.

The Asamera spokesman said the com-
pany currently produces about 23,000 bar-
rels of oil a day in Indonesia and about
1,000 barrels a day in Canada. A 90%-
owned subsidiary holds 51% of the Cannon
gold mine in Wenatchee, Wash, Last year,
the mine produced 137,800 ounces of gold

88,400 ounces of siiver.
previously reported, Gulf Canada

was spun off last year to hold the oil and
mlsez&oupredmor company, Gulf
rp.

¥
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Notice: This epinion (s subject to formal revisiea befere publicstion
In the Federal Reporter or U.B.App.D.C. Reporta. Users are requested
to notify the Clerk of any formal errors in order that ol.% may be

mads before the bound volumes go to press.

Hnited Btates Gourt uf Appeals

FOR THER DISTRICT OF COLUMBIA CIRCUIT

No. 86-1359

BUILDING AND CONBTRUCTION TRADES DEPARTMENT,
AFL-CIO, PETITIONER

V.

WILLIAM E. BROCK, SECRETARY OF LABOR, RESPONDENT

ASRESTOS INSTITUTE,
MINNESOTA MINING AND MANUPACTURING, INTERVENORS

No. 86-1360

AMERICAN FEDERATION OF LABOR AND CONGRESS
OF INDUSTRIAL ORGANIZATIONS, PETITIONER

‘.
UNITED STATES DEPARTMENT OF LADOR, et al,,
RESPONDENTS
ASRESTOS INSTITUTE,

MINNESOTA MINING AND :»2-1»3-_-20. INTERVENORS

-

Bills of conta must he filed within 14 days after entry of judgment. The
court looke with disfuver upon motions to file bills of coste out of time,

ALCOA0000008010



*297yeut 81} WO
UOISPOp #)§ JOpIFUcOAl 0} VHEO 3inbas pinoa | ‘Ansnp

-uj [es0ual uj 900y} WIGSJ JUNRY;P O PINOYE CANNIOM

QOPPNINSUCD JOJ PITPUES JURAIA oY) v} ®saline
prooaz oy uj Suppou eourg ‘sawdk Jo popred pepun)
-X0 u® J0A0 mpuenb elae) 0} eunsodrxd wosy JeBuep
gons o] sua) ‘Ywey 0) snoxaBuwp 0u 61 2wk oBue v
uj 999{ 20 skep (g 20} v0jsaque 0 Aunsodx J§ UIAD JuY)
JOP 7} SOYvW piacoad oy ], ‘Ansnpup [v13uad uj Isoy) Jo)
poambod JueXd swes oY) 03 A11ENpU) UOIPNIIBUD oY) uf
99a40jdwa Joj 3ouB||IIAING [EIIPIM JOJ {[8D 0} 6|1¥] Yojym
uojujdo 3y Jo uojyiod Jey) woay KGuo Juenp Ajnyadeas
1 :ued up Supuaesip ‘afpnp jorng someg “TANIMN

I

ALCOA0000008011



2
" No. 86-1410

ABBESTOS INFORMATION ABSOCIATION/NORTH AMERICA,
ETC,, et al., PETITIONERS

v.

OOCUPATIONAL SAFETY AND HEALTH ADMINISTRATION,
ot al., RESPFONDENTS

AssraTos INSTITUTR,
BUILDING AND CONSTRUCTION TRADES DEPARTMENT,
MINNESOTA MINING AND MANUPACTURING, INTERVENORS

No. 86-1411

As813708 INFORMATION ASSOCIATION/NORTH AMERICA
ETC,, ot al., PETITIONERS -

v.

OOCUPATIONAL SAFETY AND HEALTH ADMINISTRATION,
et al., RESPONDENTS

AspESTO8 -z_:.._.:_...u.
BUILDING AND CONSTRUCTION TRADES DEPARTMENT,
MINNESOTA MINING AND MANUPACTURING, INTERVENORS

Petitions for Review of Orders of the
Occupational SBafety and Health Administration

Argued April 24, 1987
Decided February 2, 1988

George H. Cohen, with whom Jeremish A. Colline,
Cynthia L. Estiund and Laurence Gold were on the brief
for American Federation of Labor and Congress of In-
dustrial Organizations, petitioners in Nos. 86-1859 and
86-1360. -

Elihu 1. Leifer for Building and Construction Trades
Department, AFL-CIO, petitioner in No. 86-1369 and in-
tervenor in Nos. 86-1360, 86-1410 and 88-1411.

Edward W. Warren, with whom Arthur PF. Sampeon,
Il and Timothy S. Hardy were on the brief for Asbestos
Information Association/North America, petitioner in
Nos. 86-1410 and 86-1411, and intervenor in Nos. 86-
1369 and 86-1360 and Asbestos Institute, intervenor in
Nos. 86-1410 and 86-1411. Robert E. Holden and James
A. Brown also entered appearances.

Andrea C. Cassom, Assistant Counsel for Appellate
Litigation, Department of Labor, with whom Cynthia L.
Altwood, Associate Solicitor for Occupational Safety and
Health, Department of Labor, and Jossph M. Woodward,
Counsel for Appellate Litigation, Department of Labor,
were on the brief for respondent.

Peter G. Nash entered an appearance for intervemor
Minnesota Mining and Manufacturing Company.

Before: BucxiLEY and WnLiaMS, Circuit Judges,
STANLEY A. WEIGEL®, Semior District Judge, United
States District Court for the Northern District of Call-
fornia.

Opinion for the Court filed by Cirenit Judge WiLLIAMS.

Opinion dissenting in part filed by Semior District
Judge WEl0EL,

WILLIAMS, Circuit Judge. In July 1986 the Occupa-
tional Health and Safety Administration of the Depart-

* Sitting by designation pursuant to 28 US.C. § 294(d).
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ment of Labor (“OSHA” or the “Secretary”) issued re-
vised standards governing workers’ exposure to asbestos,
tremolite, anthophyllite and actinolite (together referred
to simply as “ssbestos™) pursuant to its authority under
$§ 6(f) of the Occupational Safety and Health Act of
1970 (the “Act”), 290 US.C. §656(f) (1982). 561 Fed.
Reg. 22,612 ot s0g. (1986), codified at 28 C.F.R.
§ 1910.1001 (1987) (general industry standards) and 29
CF.R. §1926.68 (1987) (construction industry stand-
ards).

In these consolidated appeals, the Asbestos Information
Association/North America and other petitioners repre-
senting industry (collectively referred to as the “AIA”)
attack the Secretary’s findings that asbestos under the
prior permissible exposure level (“PEL") caused signifi-

cant risk, question the technological feasibility of the new .

PEL, challenge the rule againat the spraying of ssbestos-
containing products, and assert that the record does not
support OSHA’s decision not to require smoking-related
programs and controls. Two unions, the American Fed-
eration of Labor and Congress of Industrial Organiza-
tions (“AFL-CI0"”) and the Building and Construction
Trades Department, AFL-CIO (“BCTD”), maintain that
a lower PEL is technologically feasible for most industry
subgroups, and argue that a short term exposure limit
(“STEL") is feasible and would further reduce health
risks. BCTD further claims that the Secretary acted un-

lawfully in refusing to adopt their recommendations re-

lating to many subsidiary aspects of the rule, including
“action levels,” compliance methods, monitoring, report-
ing, warnings, medical surveillance, questionnaires, rec-
ords, hygiene, and respirator use.

We uphold the Secretary’s findings concerning signifi-
cant risk and the feasibility of the new PEL, and find
many of BCTD's challenges to details within the various
provisions to he without merit. We cannot, however, find
substantial evildence supporting several of the agency's

conclusions: its categorical ban on the spraying of as-
bestoe-containing products and its decisions not to adopt
a lower PEL for certain major industrial subgroups, a
STEL, smoking-related regulations, and some of BCTD's
suggested safety measures. We therefore remand the case
to the agency for reconsideration of thess issues.

I. BACKGROUND

Asbestos is a generic term applied to a number of
naturally occurring hydrated, fibrous, silicate minerals.
Final Regulatory Impact and Regulatory Flexibility
Analysis of the Revised Asbestos Standard (OSHA Office
of Regulatory Analysis, June 11, 1986) (“Impact Analy-
#is”), Joint Appendix (“J.A.”) at 1641, 1542, It is
characterized by flexibility, high-tensile strength, and re-
sistance to heat and other destructive conditions. Id. As-
bestos is classified into different grades by fiber length
and resilience. Id. at 1643. The longest and strongest
fibers are generally used to make textiles, electrical in-
sulation, and pharmaceutical and beverage filters. Id.
Medium length fibers are used in the production of as-
bestos cement (A/C) pipe, A/C sheet, clutch facings,
brake linings, asbestos paper, packings, gaskets and pipe
coverings. Id. The shorter fibers are used primarily as
reinforcers in plastics, floor tiles, coatinga and com-
pounds, special papers and roofing felts. Id.

Unfortunately, asbastos creates very serious health
hazards. During the production of asbestos products, and
in their iater handling and use, tiny asbestos fibers are
released into the air. Impact Amalysis, J.A. at 1552,
They are also released when old asbestos-based insulation
is removed or disturbed in the demolition or repair of
buildings and ships. Id. at 1662, 1665, 1667. When in-
haled, the fibers gettle in the lungs and often travel to
other organs.

Inhalation of the fibers causes, or is at least causally
related to, a number of serious and often fatal diseases.
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practice controls. 29 C.F.R. §11910.1001(f), 1926.68
(g). Whare it is not “feasible” for an employer_to meet
the PEL through thess measures, it must resort to sup-
plementary respirator use. 29 C.F.R. §§ 1910.1001(f)
(1) (1i1), 1926.68(g) (1) (ii). The standards also include
various ancillary requirements, such as exposure monitor-
ing, medical examinations, labelling, protective clothing,
designated regulated areas, clean change rooms, decon-
tamination aress, separate lunchrooms or lunch areas,
and employee training. 29 C.F.R. {1 1910.1001(d), (o),
(h)-(n) ; 1926.68(d), (e), (f), (i)-(m). The regulations
establish an “action level” of 0.1 f/cc. If exposures exceed
this level, employers must initiate menitoring, medical
surveillance, and employee information and training pro-
grama. 61 Fed. Reg. at 22,679/8. The more rigorous
programa, such as establishment of regulated areas, and

- provision of respirators, protective clothing, and hygiene

GT08000000VODIV

facilities, are triggered by exposures at or above the
PEL. 29 CF.R. 1§1910.1001(e), (D), () & (i),
1926.58(e1, (g) & ().

Section 6(b) (6) of the Act provides that when the
Secretary chooses to regulate lozic materials he must

set the standard which most adequately assures, to
the extent feasible, on the basis of the beat available
evidence, that no employee will suffer material im-
pairment of health or. functional capacity even if
such employes has regular exposure to the hazard
dealt with by such standard for the period of his
working life.

29 U.B.C. §656(b)(5). In Cotton Dust the Court held
that the “feasibility” standard of §6(b) (6) does not
require the Secretary to balance cost and benefit in de-
fining a standard, and clearly manifested the Court’s
belief that the Act did not permit the Secretary to do
so. 462 U.S. at 506-22. .

The Act provides for review under the substantial
evidence standard. 29 U.S.C. § 65500, This has a some-

what special meaning as applied to easentially legislative
judgments made in informal rulemaking, such as the
agency’s decisions here on “significant risk” and “feasi-
bility.” Recognizing both OSHA's superior technologi-
cal capacity and its broad legislative mandats, the courts
have not required the agency to “support its findings . . .
with anything approaching scientific certainty.” Bensens,

~ 448 US. at 666. They have instead tailored their review

to the nature of the judgment, requiring OSHA to “iden-
tify relevant factual evidence, to explain the logic and
the policies underlying any legislative choice, to state
candidly any assumptions on which it relies, and to pre-
sent its reasons for rejecting significant contrary evi-
dence and argument.” Usited Steelworkers of America
v. Marshall, 647 F.2d 1189, 1207 (D.C. Cir. 1980)
(“Steslworkers™), cert. demied, 45638 U.8. 918 (1981).

We tackle industry challenges first, then the unions’.
The only real overlap is the general issue of evaluating
agency explanutions for rejecting proposed measures for
further reducing risk. See especially part ILE infra.

I1. _zccu.:? CHALLENGES
A. Significant Risk

OSHA selected the epidemiological studies it regarded -
as the most relevant and reliable, and then, using the
assumption that the dose-response relationship was linear,
generated a table describing the relationship between ex-
posure to varying levels of airborne asbestos and contrae-
Lion of various asbestos-related diseases. 51 Fed. Reg. at
22,644. As noted above, it found that the existing stand-
ards of 2 f/cc carried an excess cancer mortality risk of
64 deaths per 1000 asbestos workers, assuming a 46-year
working lifetime., Id. at 22,644, Table 6. It found this
exceas risk significant. 51 Fed. Reg. at 22,647/3. Even
under the assumption of a 20-year working life, it found
the risk at the existing PEL to be 44 extra cancer deaths
per 1000 (which it also found significant). Id. 1t be-
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If there were 4000 workers, 1000 in each of these four
colls, the total lung cancer deaths will be 83X, compared
to 22X for 4000 workers of whom none was €xposed to
asbestos but of whom bhalf were amokers. Excess deaths
from asbestos would be 11X/4000. It is clear that the
deaths from smoking workers expoged to asbestos swamp
" the number that would result if no one smoked. (Excess
?-E-nasg_ngegl:er&iss be 8X minus
4X, or 4X.) Yet, assuming OSHA is within the law in
ita decision not to banish smokers from 8..-.%..-:2..
there is no methodological error.

As in the case of exposure duration, acceptance of the
AIA’s smoking argument would not undermine the find-
ing of significant risk. Smoking has not been linked to
mesothelioma, and the Secretary found a risk of 1.64
exceas mesothelioma deaths per 1000 even at the new

" 0.2 t/cc PEL. Id. at 22,650/2. This he expressly found

significant, id., and we could not probably overturn that

" judgment as a matter of law.

8. Disregard of gap detween compliance levels and ths
PEL. When estimating excess mortality at a particular
PEL, OSHA assumes a constant particulate concentra-
tion level oqual to that PEL. AIA argues that in order
for a firm to ensure that its peak lovels are within a
PEL, ita average particulate levels must be well below
that lmit. For example, one of ita experts concluded
that to achieve compliance with any given PEL, “em-
ployers generally aim to schieve average airborne as-
bestos levels between one-half and one-quarter of the
PEL....” J.A. st 1047. They assert, therefore, that an
accurate risk assessment ought to measure the danger
posed not by a proposed ceiling concentration, but rather
by the average concentration that such a ceiling would
bring about in the real world.

We can imagine eircumstances where the claim would
be successful. If compliance with a given standard en-

13

tailed average exposure levels that were only a fraction
of that level, calculation of significant risk at the nominal
rather than the real average would strike one as arbi-
trary and capricious. But that seems not to be this case.
First, the sgency asserts that AIA has greatly exag-
gerated the proportion of uncontrollable exposure level
fluctuation. See OSHA Brief at 63-66. Bul see AIA
Reply Brief at 18 n.6. If OSHA is correct, then AlA's
suggestion as to the likely ratio between a PEL and the
resulting average exposure level will be similarly exsg-
gerated. Second, even if we accept the view that average
exposures will be one-half the ceiling, the new PEL of 0.2
would entail an average exposure of 0.1, with an eeti-
mated excess risk of three deaths per 1000 workers,
which could well be found “significant.”

We note that this claim, unlike the first two, does not
founder on any legal obstacle. While the Act plainly al-
lows (and possibly mandates) use of unrealistic exposure
durations and inclusion of smokers, there is no legal basis
for totally disregarding a gap between real-world aver-
age exposure and nominal legal ceilings. AIA loses here
on the facta. The Secretary will doubtless want to make
sure that this potential risk of arbitrariness does not be-
come actual in the future; a step toward that goal would
be for him to make hia own calculations of the relation
between legal ceilings and implied real exposures.

4. Loading the dice. Finally, AIA disputes many of
the Secretary’s technical assumptions, and charges that
“OSHA's potency assesament repeatedly resolved hotly
disputed scientific lssues in favor of higher potency es-
timatea” AIA Brief at 60. For example, it challenges
OSHA’s adoption of a linear dose-response model for ex-
trapolating risk at low exposure levels, OSHA's conclu-
sions on the applicability of various lung cancer risk
studies, and OSHA's decision to pool amphibole and
chrysotile studies in developing a mesothelioma risk
model. See id. at 25-26.
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bility of the 0.2 f/ce PEL. First, although side-by-side
comparisons may be appropriate when OSHA changes
protocols, we note that here OSHA has merely adopted
a universal protocol where none had previously prevailed.
Second, so far as appears, the new protocol is not mark-
edly different fruin one formulated by NIOSH in 1974,
61 Fed. Reg. at 22,686/1, nor from the protocol formerly
used in OSHA laboratories, nor indeed from a protocol
propounded by AIA itself, ses OSHA Brief at 72-76.
Third, in order to guard against random sampling error,
the agency has determined to add the full value of the
standard sampling error under the protocol to its meas-
urements in determining compliance. 51 Fed. Reg. at
22,664/2. Thus, although the PEL is 0.2 f/cc, OSHA will
assert a violation only if it measures a level in excess of
0.26 £/cc. This practice should offset any unfairness that
may exist because of OSHA’s standardization of pre-
viously variable measurement practices. Finally and
vitally, while OSHA maintains that the use of the new
method will not result in significantly increased fiber
counts, see OSHA Brief at 73 & n.35, AIA has pointed
to nothing that suggests otherwise. It is hard to believe
that the claim has substance when neither common sense
nor the claim's propounder offers anything to support
such a belief. .

The AIA makes two attacks independent of the meas-
urement problem. It concedes that “asbestos exposures in
manufacturing operations utilizing the most effective en-
gineering and work practice controls will sometimes be
below 0.1 £/cc” and “will be below 0.2 {/cc ‘moat of the
time.’”. AIA Reply Brief at 12. But it argues that (1)
compliance in some sectors will require reliance on res-

pirators, and that (2) given uncontrolled random fluc- ©

tuations and an enforcement policy that punishes em-
ployers for isolated cvunts above the PEL, s standard
that 1+ unly atteinable “aust of the time” is not truly
feanlie

17
1. Need for respirators in soms sectors. OSHA bhas
determined that the 0.2 PEL is feasible without regular
use of respirators for manufacturing processes involving
more than 80% of the relevant manufacturing workforee.
61 Fed. Reg. at 22,664, Table 11. As noted, AIA concedes

that concentrations can be below 0.2 f/cc Vanoat of the
time,

We believe this to comply with Eongg of feasi-

bility laid down In Steslworkers. There we observed that
OSHA

must prove a reasonable possibility that the typical
firm will be able to develop and install engineering
and work practice controls that can meet the PEL
in most of ita operations. . . . Insufficient proof of
technological feasibility for a few isolated operations
within an industry, or even OSHA’s concession that
respirators will be necessary in a few such opera-
tions, will not undermine this general presumption
in favor of feasibility.”

647 F.2d at 1272,

As to operations that cannot be brought into full com-
pliance with the PEL through engineering and work
practices, OSHA has provided that the employer must
use them to attain the lowest achievable levels and sup-
plement them with respirator use. 29 C.F.R. §§ 1910.
1001(f) (1) (ii), 1926.68(g) (1) (ii). This scems to com-
ply with our conclusion in Steslworkers that in these

refractory operations firms must use engineering and

work practice methods “to the extent feasible.” 647 F.2d4
at 1272, Here, in fact, OSHA has identified certain
processes as ones in which it is not presumptively posai-
ble to attain 0.2 £/cc through engineering controls. For
these the agency has set a 0.6 £/cc PEL until such time
as it believes the lower 0.2 f/cc level can be attained.
29 C.F.R. §1910.1001(f) (1) (iif). This scoms to go be-
yond what Steelworkers required.

2. Random wuncontrollable fluctuations. AIA’'s com-
plaint here is that firms for which compliance is gener-
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ceoded the expected value® of the fines and other loases
that citation might bring.) But OSHA has not demon-
strated »7 intention (o enforce its regulatfons in this
manner; if that should prove to be its policy, firms may
challenge it at the enforcement stage. Ses Steslworkers,
647 F.2d at 1270.

C. Cost-E flectivensss and “Reasonably Neosssary”
Standards

OSHA standards for toxic substances are governed not
only by § 6(b) (5) but also by § 8(8) of the Act, defining
occupational safety and health standards as ones which
require “adoption or use of one or more practices, means,
methods, operationa, or processes, reasonably necessary or
appropriate to provide safe or healthful employment and

_ places of employment.” 29 U.S.C. §652(8) (emphasis

added). The “reasonably necessary” language was the
basis in Benzene for the Court’s requirement of a finding
of a “significant risk” as s precondition to OSHA’s im-
position of more drastic standards. 448 U.S. at 642. In
Cotton Dust, however, the Court made clear that, in light
of the feasibility language in § 6(b) (5), “reasonably
necessary” in § 8(8) did not require cost-benefit analy-
sis. 462 U.S. at 618

The AIA now invokes this language in support of a
requirement of cost-effectiveness, i.e., a requirement that
OSHA must, when confronted with two alternative routes
to a given level of safety, choose the less expensive one.
More specifically, AIA asserts that a 0.2 {/cc PEL is not
“yeasonably necessary” because a 0.6 f/cc PEL, com-
bined with various supplemental methods, would produce
better results at a Jower cost. AIA Reply Brief at 24.

Cost-effectiveness certainly appears to have a powerful
claim. As between saving lives expensively and thriftily,
it would seem curmudgeonly and wasteful in the extreme

’ ?..; vilue multiplied by likelihvod of occurrence.

EN

a1

(i.e., not “reasonably necessary”) to insist on the for-
mer. We need not, however, resolve the issue. The Beo-
retary’s rule will not reduce the dangers below the level
of risk that he reasonably deems “significant” (he finds
such risk even at concentrations of 0.1 f£/cc), and the
AlA has not shown that their alternative package would
do so. Therefore, except insofar as there might be incon-
sistencios between elementa of the Secretary’s and AlA’s
packages, it is his duty to keep adding measures so long
as they afford benefit and are feasible, up to the point
where he no longer finds significant risk. Accordingly,
we will turn shortly to AIA’s proposed measures—orig-
inally advanced as partial substitutes but seemingly com-
patible as supplements—and the Secretary’s duty to con-
sider the reasonableness of adopting them.

D. OSHA’s Ban on the Spraying of Asbestos Products

In the revised regulations, OSHA bans the spraying of
products conlaining asbestos. 29 C.F.R. § 1910.1001(f)
(1) (vi), 1926.68(g) (2) (iii). Its reason for adopting
the ban is not protection of workers actually spraying
the materials—it concedes that they may he adequately
protected by respirators and protective clothing—but
rather its perception of potential danger to bystanders.
61 Fed. Reg. 22,716/2. It supports this perception with
the obeervation that both the EPA and the State of Cali-

fornia have banned the spraying of asbestos-containing
products. Id.

We sidestep the AIA’s argument that the ban did mot
emerge as a “logical outgrowth” of the originally noticed
proposal, cf. South Terminal Corp. v. EPA, 604 F.2d 646,
669 (1st Cir. 1974), and thereby violated the procedural
requirements of notice-and-comment rulemaking, 5 U.S.C.
§663 (1982). The support for the ban plainly fails to
meet the “substantial evidence” standard imposed by
§6(f) of the Act, 29 US.C. §666(f). OSHA rests its
case on (1) its failure to find anything in the 65,000
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ence, no matter how minor, between the rules he adopts
and the proposals of every party to the rulemaking, his
discretion would be illusory and the administrative and
judicial review processes interminable. The Act simply
does not require the agency to respond in detail to entire
shopping lists of minuts criticisms.

Moreover, proposals must be considered in their prac-
tical context. In some abstract sense a regulation can
always be tightened. It will be rare that any given extra
twist will push the cost up to the levels necessary for
economie infeasibllity; even a series of 20 or 50 proposals
may not do 0 in the aggregate. And many imaginable
tightenings will, standing alone, be technically feasible.
But it does not follow from this that the statute man-
dates every proposed tightening not shown to be infeas-
ible in either of these senses, just because it is theoreti-

cally capable of conferring a health benefit. OSHA’s en-

forcement and employers’ compliunce duties both depend
un ordinary human brings. Multiplication of require-
ments an Uwir abilities. ¢ The present rules run sume
57 pages in the Federal Register, 61 Fed. Reg. 22,733-90,
not including the preamble.) At sume point the confusion
resulting from an extra burden is likely 0 outweigh any
practical benefit.

Accordingly, we hold that a party challenging an
OSHA standard must bear the burden of demonstrating
that the variations it advocates will be feasible to imple-
ment and will provide more than a de minimis benefit
for worker health. Cf. Steslworkers, 647 F.2d at 1207
(the Act requires that when making legislative-type pol-
ey decisions, the Secretary “present [his] reasons for
rejecting significant contrary evidence and argument”)
(emphasis added); Alabama Power Co. v. Costle, 636
F.2d 828, 360-61 (1979). Naturally the force of the evi-
dence and argument that OSHA must offer to defend its
choice will vary with the force of the proponent’s evi-
dence and argument. Cf. Ntevenson v. Linens of the

N

26

Week, 688 F.2d 98, 89 (D.C. Cir. 1982) (“[Tlhe quan-
tum and type of evidence required . . . corresponds to
the specificity of the claimant’s evidence and allega-
tions.”) (internal quotation omitted).

OSHA here- recognizes that asbestos exposure poses
heightened risks to smokers. It makes no attempt to ar-
gue that the smoking-related provisions in its regulations
will eliminate smoking-related asbestos hazards, or reduce
them to insignificant levels. The AIA points to specific
evidence in the record showing that smoking cessation
programs would be both beneficial in terms of worker
health and feasible. John M. Pinney, of the John F.
Kennedy School of Government’s program on smoking
behavior and policy, testified that such programs could
achieve “long term success rates in excess of 30 percent.”
J.A. 1078. He also listed the types of programs that he
would recommend (e.g., smoking cessation activities on at
least a quarterly basis; incentives to participate; making
sclf-help materials available; and providing employees
wilh periodic medical advice and health examinations to
heighten individual motivation). Id. at 1078-79. Feas-
ibility seems highly probable; Pinney estimated the av-
erage cost of a comprehensive program at about $200
per worker, Id. at 1079.

This evidence seems to us enough to trigger OSHA’s
duty under Public Citizen to justify non-adoption of
restrictions of the sort proposed. It clearly must defend
any decision not to institute such regulations with more
than unarticulated “policy considerations.” OSHA has
not revealed what these might be, but weé note two
pointa. First, OSHA regulations have not infrequently
mandated special treatment of workers with higher risk
propensities. For instance, it has required the removal
of workers unable to wear respiralors. See, s.g9., 29
C.F.R. §1910.1001(g) (3) (iv) (asbestos standard); 2
C.F.R. §1910.1043 (cotton dust standard). Second,
OSHA has even regulated matters of personal appear-
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where acknowledged OSHA's discretion in the matter.
Ses Hodgson, 499 F.2d at 481. But where the n.:-.nus.
gory consists of 98 percent of affected workersy number-
ing over 600,000, this justification seems to completely
disappear. Accordingly, we muat remand the case for the
Secretary to address the issue of disaggregating the gen-
eral industry standard to afford workers the benefits of
more siringent standards in areas where they are feasi-
'r.

Omnw.- Tables 22 and 28 also indicate many smaller -

subcategories with average currest concentrations well
below 0.2 f/cc, several of them well below even 0.1 f/cc.
51 Fed. Reg. at 22,666. Moreover, the agency acknowl-
edges that in many operations the 0.1 f/ce level “is
already met on average by the best plants.” OSHA Brief
at 79. It then invokes the problem of variability—heav-
ily stressed by industry, as we have seen—as justifying
the choice of 0.2 f/ce.

We think that in addressing this problem OSHA must
provide a little more enlightenment. If its sole basis for
selecting & uniform PEL of 0.2 f/cc is the administrative
difeulty of selectively lower PELas, it should spell out the
analysis. (We can imagine that the analysis would ad-
dress such factors as the size of such sectors and the
dificulties of drawing clear borders between them and
ones where only 0.2 is attpinable. Of course the exper-

tise is OSHA's, and it may well have other concerns.) .

To the extent that the administrative problems of ex-
cessive disaggregation are not the full anawer, i.c., to the
extent that it relies on such factors as excessive random
fluctuations in exposure levels, it should make specific
findings. As to such other factors, we note that: (1)

OSHA's own average figures presumably comprise the

¢ As the Secretary set the action level at one half the PEL,
on remand we instruct the Secretary to consider an appro-
priate modification of the action levely where, in response
to this opinion, he changes the PELa. )

29

less advanced firms as well as the more advanced. Thus
the figures in Tables 22 and 28 seem to suggest the at-
tainability of the average levels reflected there. (2) If
OSHA's references to “the best plants” reflect a notion
that their experience should be discounted, that ‘is in-
plain contravention of the prevailing legal standard of
feasibility. Steslworkers, 647 F.2d at 1264 (“OSHA ean
impose a standard which only the most technologically
advanced plants in an industry have been able to achleve
|.a<.m=.no=_u_=8!oe~g§:§§le
time.”)*

B. Regquirement of a STEL

ANl petitioners challenge the Secretary’s omission of a
STEL, and OSHA has decided to reconsider its decision
on this issue in light of this court’s decision in Publie
Citizen. OSHA reported to the court its belief that it
could complete its reconsideration of this issue, on the
existing record, by November 1987. The .court hereby
orders that this reconsideration be completed within 60
days of the iasuance of the mandate in this case.

C. Miscellaneons BCTD Challonges

BCTD raises a host of objections to specific provisions
of the construction standard. We review by the standard

8 AILA appears to argue that Steslworkers's concept of feas!-
bility—that EPA may infer feasibility from the “reasonable
poasibility” that a typical Airm will be able to comply—Is
applicable only where the agency is enigaged in “technology-
forcing,” i.e., where the technology of compliance is not cur-
rently available. AIA Brief at 18-14. This seema manifestly
backwards. The inference is surely more supportable whare
the technology of compliance is available.

No party here argues that there is a difference between the
standard of feasibility for what the Secretary must prescribe
(at issue here) as opposed to the standard for what he may
prescribe (at issue in Steelworkers). Accordingly, we do not
addresa the issue. We note that as a practical matter the
deference we owe the agency is likely to create a practical
gap between the minimum and maximum levels of stringency.
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all feasible methods to eliminate significant risk. Where
the PEL is conceded to leave a significant health risk, as
is the case here, we wonder why OSHA has concluded that
protection at the PEL level should be regarded as enough,
Our bhunch is that OSHA’s policy is based on an implicit
dotermination that universal inforcement of & 0.2 {/cc
safety level Is, for administrative efficiency reasons, the
optimal enforcement strategy. But, as we moted above
in part IILA, OSHA must explicitly define and justify
such policies. As It bas not done s0, we include the res-

pirator policy among the issues to be reconsidered on
remand, ¢

BCTD also points to evidence that the regulations
eredit various respirators with more effectiveness than
the record supports. BCTD Brief at 49-50. OSHA does
not dispute BCTD’s argument on the merits. It points
out, however, that it is currently undertaking a compre-
hensive review of its general respirator standard, see b1
Fed. Reg. 38,693 (Oct. 27, 1986), and notes that upon
the completion of this review it will make conforming
changes in the asbestos standird where appropriate.
OSHA DBrief aL 85. As the agency is already reevaluat-
ing the standard st issue, we can do no more than order
that the agency complete such reconsideration and inte-

grate its results with these regulations without undue
delay. :

8. “Initial moniloring” exemptions. The regulations

provide two exceptions to their general requirement that
all covered employers conduct initial asbestos exposure
level monitoring. First, an employer can avoid initial
monitoring if it can show “by means of objective
data . . . that the product or material containing
asbestos, . . . cannot release airborne flbers in concen-
trations exceeding the action level” 29 C.F.R. § 1926.68
(1) (2) (ii). BCTD objects that OSHA has not spelled

out clearly enough what qualifies as “objective data.”

BCTD Driel at 56-58. We (hink such drafting choices

33

are plainly within OSHA's discretion in the absence of |
2 showing that a different approach would achieve more
than de minimis health benefita,

Second, the regulations allow an employer to use prior
monitoring data to meet the regulation’s initial monitor-
ing requirements where the monitoring occurred under
conditions “closely resembling” those currently prevail-
ing. 29 C.F.R. §1923.68(f) (2) (iii). BCTD again ar
gues that the rule should be drafted with greater speci-
ficity. BCTD Brief at 66-66. Again, on this record the

choice is up to OSHA. —~

6. Periodic monitoring. (a) The regulations define a
“regulated area” as “an area established by the employer
to demarcate areas where airborne [asbestos concentra-
tions] exceed or can reasonably be expected to exceed the
(PEL],” 29 C.F.R. § 1926.58(b), and require employers
to conduct daily “breathing zone” monitoring “that is
represenlative of the exposure of each employee who is
ussigned to work within a regulated area.” Id. § 1926.
68(f) (3). BCTD argues that while theae breathing zone
samples accurately determine employee exposure within
the regulated areas, periodic environmental monitoring
at the boundaries of regulated areas is necessary to de-
fine the areas’ boundaries and thus to protect employees
working outside of them. BCTD Brief at 59-60.

OSHA explained in the preamble its belief that the
concerns expressed by BCTD are adequately addressed by
the regulations’ general monitoring provisions, §§ 1826,
68(f) (1) (i) & (ii), which require breathing zone sam-
ples that are representative of the exposure of each em-
ployee. As employees outside of the regulated areas are
covered by these general monitoring requirements, OSHA
asserts that environmental monitoring is unnecessary.
61 Fed. Reg. at 22,714/2. BCTD points to nothing in the
record undermining that judgment.
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> 22729/8. BCTD’s opportunity to critique the question-
naire has passed. .

(d) Finally, BCTD argues that although am examin-
ing physician ought to be directed to advise the employer
about limitations in an employee’s job duties or use of
respirators, the regulations should not permit the physi-
cian to divulge specific medical findings or diagnoses.
BCTD Brief at 63-64. Wo made clear in Hodgeon that
the interest in gulding employers in their task of fitting
specific work with specific workers justified medical sur-
veillance methods that revealed “the results” of physical
examinations to employers. 499 F.2d at 485. We believe
this provision well within Hodgeon's view of OSHA's au-
thority to weigh the concerns of privacy against those of
health. Although OSHA must be sensitive to the concern
for confidentiality, as Hodgeon indicated, we believe that
OS8HA's choice here lay well within that decision’s view
of the agency’s authority to balance health against pri-
vaey. -

8. Warning and labeling requirements. (a) The regu-
lation exempts from otherwise applicable labeling require-
ments those products in which asbestos is bonded or

modified in such a way that no “reasonably foreseeable”

use or handling will Jead to release of airborne concen-
trations above the action level. 29 C.F.R. § 1926.68(k)
(2)(vi) (A). BCTD claims the exemption is not sup-
ported by substantial evidence, but adduces neither evi-

dence nor argument in support of a more stringent rule. °

(b) The standard also exempts products containing
less than 0.1% asbestos from the labeling requirements.
29 C.F.R. §1926.68(k) (2) (vi) (B). BCTD arguea that
this exception is unjustified. BCTD Brief at 66. OSHA
found no record evidence that narrowing the exemption
would generate health benefits, 61 Fed. Reg. at 22,726/1,
and BCTD points to none.

rer OSHA' latelling rule ruires only warnings in
Boghot. 41 Fenl Reg at 22520 4 BOTH cvntends that

GZOBOOOOOOVOD'IV
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this is insufficiently protective of non-English-speaking
employees and urges that the necessary signs and labels
should be “bilingual in the languages that predominate
in the workforce area.” BCTD Brief at 64. OSHA jtaelf
plainly regards. warnings and labels as 8 necessary sup-
plement to its other controls. It seems obvious that a
warning sign or label in English will only rarely warn
or educate non-English-speaking workers. The number

" of such workers in the construction industry is signifi-

cant. (E.g., there were 64,000 Hispanic workers in the
construction industry in the second quarter of 1984, ao-
cording to the Bureau of Labor Statistics. J.A. at 1422.)
As we noted earlier, § 6(b) (5) directs the agency to pro-
vide for all workers.

OSHA offers two rationales for refusing to require
bilingual warnings or universal symbols. First, it main-
tains that such a requirement would impose “an unduly
stringent requirement on those construction employers
whose work force is comprised solely of English-speaking
persons.” 51 Fed. Reg. 22,724/8. OSHA's refusal to im-
pose a pointless burden on such employers is entirely
legitimate. But the agency is surely capable of designing
a rule covering only employers with a significant number
of non-English speakers. Second, the agency points out
that “information overload” will reduce a warning’s ef-
fectiveness. OSHA Brief at 94, citing 48 Fed. Reg.
63,301 (1983). This is clearly true. C/f. part ILE. But
neither common sense nor anything in the record sug-
gests that a bilingual warning would confuse English
speakers; the gain for others seems obvious,

We recognize that BCTD’s claim, suggesting use of the
“languages that predominate in the workplace,” has a
potential breadth that could readily lead to requirements
that would be infeasible as a practical matter or would
yield only de minimis benefits at the margin. But OSHA
is free Lo prevent such excesses by limiting any require-
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lips Petroleum Co. v. FERC, 792 F.2d 1166, 1170, 1172
(D.C. Cir. 1986) (where agency erroneously believed
Bupreme Court decision required particular interpreta-
tion of ambiguous statute, court remands to agency for
it to reach its own judgment on the issue). Accordingly,
we remand to OSHA for that purpose.

10. Scops of “competlent person” veguirement. “Com-
petent person” is a term of art, defined as “one who is
capable of identifying existing asbestos, . . . hazards in
the workplace, and who has the authority to take prompt
corrective measures to eliminate them . .. .” 29 C.F.R.
§ 1926.68(b). The regulations require employers to
designate a competent person to supervise removal, dem-
olition and renovation operations for which the employer
is required to establish a negative-pressure enclosure. Id.
at §1926.68(e) (6) (ii). Along with their other duties,
competent persons are directed to: (1) set up the negative-
pressure enclosure and ensure its integrity, (2) super-
vise all employee expumure munitoring required by the
standard, (31 ensure that empluyees are trained in the
use of engineering controls, work practices, and personal
prolective equipment, and (4) ensure that engineering
controls are functioning properly. Id. at §§ 1926.58(e)
(6)(A), (B), (D), (F) and (H).

(a) BCTD argues that “employers engaged in any
kind of asbestos-related construction work” should be re-

quired to designate competent persons to oversee asbhestos- -

related safety measures. BCTD Brief at 64 (emphasis
in original). Thus, it would expand the requirement be-
yond areas where the regulations require a negative-
pressure enclosure.

BCTD points to testimony in the record supporting an

expansion of the competent person requirement. For :

instance, Dr. Morton Corn, & professor in the Depart-
ment of Enivronmental Health Science at Johns Hopkins

University’s School of Hygiene and Public Health, tes-

K-
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tified that OSHA should require the presence of an in-
dustrial hygienist with knowledge of the operation and
authority to shut down the work site. J.A. at 1707-08.
John A. Pritchard testified that the regulations should
require the presence of an expert in respiratory protec-
tion on site to ensure effective respirator fit and use.
J.A. at 1718-19. While we recognize that the testimony
relied on by the petitioners is somewhat conclusory,
their recommendations accord with common sense. OSHA
has pointed to nothing in the record that contradicts this
testimony, but merely pointa out its belief that “[t}he
operationa covered by the ‘competent person’ requirement
. . . comprise the activities where exposure levels are the
highest . . . ,” and argues that “[i)mplementing this
requirement for the most dangerous operations is neither
arbitrary nor irrational.” OSHA Brief at 87. While we
may take this as asserting the sound point that OSHA
must draw the line somewhere, it hardly helps explain
why it drew the line where it did. We recognize that it
will rarely be possible to offer a compelling reason for the
exact placement of a line of this sort, and we do not ask
for such a reason. But we think something less con-
clusory is due. We note that the proposal aims directly
at enhancing the human capacity for compliance, for the
difference between a ‘“competent person” and others is
essentially one of training. 29 C.F.R. § 1926.68(e) (8)
(iii). Thus, the proposal is not as vulnerable as many
others are to the observation in ILE that at some point,
given the frality of human beings, the multiplication of
compliance duties becomes counterproductive. The Secre-
tary must therefore either expand the applicability of
the competenl persep requirement or provide s more
persuasive explanation of his refusal to do so.*

¢ We observe that neither the record nor common sense
provides clear support for the “small-acale short term opera-
tions" exception from the competent person requirement for
removal, demolition and renovation operations, 29 C.F.R.
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