Movember 282, 183S5.

Mre. S. 8. Yates, President,
Chiecle Developuent Co.,
300 Fifth ivenue,
Hew York City.

Tear r, Yatea!

Rs: "X"_Matter,

The preliminary hearing with t e United States
Jepartment of Asgricul ure, on ¥ovember 20th, was very valu-
able, Yecause it develeped two important faets of fundasmental
significance.

The first fact 1z that the government has found the
detained chiocle to contain up to 22 parts per milliom {[or, as
I understand, 1.50 grains per pound) of "X%, whioh amount vwhen
calouluted upon the basis of the propsrticnate maximuz amount
(20 to 30%) of chiecle is gum, largely exceeds the officisl
tolerance. How this is mani festly a sericus faet, I may
be truwe, as Dr. Xehos suggests, that the govermnment's nmethod
of analysis has exaggerated the amount of X" intihis echiole.
But the questlion remaing whether thia exaggeration existz and,
1f so, whether, when thies exaggeration 1s corrected, the resul t=-
ing emount of "X" in gum transcends Whe tolerance, On the other
nznd it ey be true, as the povernnment contends and Dr. Aorwits
infomad me, that eny error In the goverment's $inding of "x®
in ohicle resulting from the use of 1tz presont method of
analyeis favors the importer. But botween these two views the
fact remaing that the government is satisfied that {ts method
is reasonably adequate fox law enforeement here and that 1ts
aforesaid meximum 22 parts per million finding stands as its
basis for law enforcement, until some modifying development
oocurs which is not yet in sight.. Now the faet of this maxi-
mum finding is serious becsuse it means that the goverment
will eventually exclude the importation of cshlcle containing
“X* in an smount which, when calculeted upon the bhasis of the
foregoing maximunm ohicle content of gum, exceeds the tolerance.
Tor suoh exalusion will become a matter of pudblio record. 1T
state this meaning upon the basis thet it iz not practicabdle
to reocondition such chicle to take out all or the exeess amount
of *X". Bu}, of course, this last statement opens up another

e e i v e s



KE 636643

¥r. S, 3. Yates - Zo Hov. 28, 1935,.

remedisl avenue here, It is the avenue of so reeonditioning
any exceptional (I presume it is execeptional) chicle, contain-
inz an exeessive smount of "XV, %o pet% 1t impoerted uwithout law
enforcement exelusion, in order to aveoid s publie reecord of
such exclusion and notwithstanding suoh chiole may be unfit

for subsequent gum uses But whether this remedy is practicabdble
is a gquestion I am unabdle now to answer, and it involves the
further diffieulty of taking care of chicle importations by
others which are excluded from importation because of excessive
"X" content. Assuming, however, that for one resson or another
the plan of securing condemned chicle entry 1s not pmoticable,
upon a reconditioning hesis, elther as to our three inmporters
or generally, them the only remsining remedy herve is %o develop
a control at the point of forelgn produetion or shipment which
vill meke certain, by repressntmtive analyses, that no chicle
is offsred for importation which does contzain sn excessive
amount of "I, we are unquestiionallly required, ss a matter
both of company policy end Tood law enforcement, to develop a
csontrol over chicle produotion shich is effective to prevent
"X" external contamination. 4nd if "X" i3 & natursl ingred-
ient and a publio reaonrd of chiocle import edolusion for ex~
cessive natural *X* is to he prevented, then the additional
analyticeal control before importation shipment must¢ be in-
stituted. For this record of exelusion will soon get around
the country and the Consuuers! Research snd other agoncies

will thereby be positioned to raise the publiec issue of "X*
in chewing cum, as & damaging coumentarye It is true, of
sourse, that the very faet of this chiole exelusion for ex-
cessive "X" is affective to safeguard gum composition as to
~*I*, presumptively spesking. But the point T am msking is

that onee there is any basis for raising this "X" publie ory
by those who are interested to do so, the damage is done in

a practical sense. 4And the problem is t6 remove the basis for
that damage. ' ‘

The second fact is that the government will only
collsborate with our ohiele importers; upon the basis of an
ad journed hearing to complete our scientific investigstion
and of a suspension of additional chicle detentions in the
meanwhile, if the gum manufacturers institute s due practical
vX® control plan whish will be effective to salfeguard pudlie
health, during this intervening period, from the standpoint.
of the food lsw, Neturally the govemment cannot temporarily
suspend that law or temporarily desist from its enforsement
as to ohiscle containing "X" in an amount, which when propor-

. tionately reduced to the fligure represented by the maximum

chisle ocontent of gum, exceeds the tolerance, unless & ocom-
pensating effective commerelal control is i:mediately ine
stituted, %e 444 not know that the detainsd chicle does
aontaln such nn ercessive amount nf * until this "relimtns»vw
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It follows, thersfore, that T must be prepared to
submit a plan of such effective commeroiml control, at the
wgshington hearing, and to state that this plan is now in
execution, Iioreover it is essential fron the standpoint »f

. each gum manufacturer that, as a matter of polioy and neces-

: sary self-protection, he put this plan into effeet. For he
must make reasonably sure that he markets no gum ocontaining
wY* in an amount transoending the taolersnce. and while the
planned gum anaslyses by Dr. Xehoe are good material for the
final hearing, they have but a lim{ ted value. 7For the fact
is that "X" in ochicle is & variable condition., It may bhe
in some cohicle and not in other chicle: its amount in chiocle
ranges from s minimum t0 & maximun; and the maeximum (when
tranalgted as aforesa d) may exceed the tolerance, with re-
spect of zun. %o that while the sum snalyzed by Nr. Xehoe
a2y contain no "X" or "X" within ths tolerance, other gum
nay ceontain X" exceeding the tolerance; the extent to whish
i1t ioes nobody knows; snd the government has the responsidility
of preventing the interstate marketing of sueh guwme That T an
endeavoring to say is this. The government's finding of this
excessive amount of "X in this chicle has squarely presented
the question that there must be some effective control to
srevent the marketing of gum onntaining X" in violation of
the tolerance. nd if we ask the goverment to walve its
control, temporarily, we must substitute an equivalent effeq-
tive commercial control. ind even if we do not ask any teme
parary ®alver of government control and as a matter of plainly
required company poliey this ocommereims)l eontrol must be ine
stituted in any event and as s permanent thing. In shorst,
we have the double prodblam of getting by this law enforecement
difficulty upon some hasgls satisfaetory %to both snides, and
wi thout dsmaeging publicity, and slso of instituting an effec-
tive commereial control pollioy for permanent duration. ind
in dealing with this problem we must consider how the other
gum mepufacturers will be brought under this control. For the
government muzt also have them in mind.

Now it iz clear that this commercial ocontrol first
includes {a) astion to prevent external ~I* contamination in
prouction and subsequent hendlingi and (b} aotion to prevent
the shipment for isportation of chicle which contains natural
«X" in an amount whioh, when translated, exceeds the tolerance.
In ny letter yesterdsy I asked you to =ubmit & practical plan
of the {(a} oontrol. In this letter T have premented the ques=~

tion of the {(b) control.
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It is also clear that this commerecial control nexs
includes {0} action for the representative analysis of imported
chicle, to Jllscover any that ocontainz an excessive amount of
"X* for due correction or disposition secoordingly; {(d4) aotion
for the representative analysis of the manufactured mixture oom-
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of °X* for dus correction or :iisposition scoordinglys and
(£) action for the biologle examination of gum containing
the Xnown maximum amount of "X" negatively to establiah
its non=injurious character in a health senge.

If a dus plen for the foregoing control is developed
and instituted, then it is a fair basis for the requmsted
zovermusant collaboration. 4nd, ia any event, such oontrol
is oractically required, to sefeguard the gum business in
its health and financisl aapeets. I realize that this control
olan pregsents a now problem snd meny difficulties. But ob-
visusly 1t must be immediately effectuated, in sheer selfe
protection and to get out of this law difficulty upon a bhasis
satisfactory to both sides,

My policy ia %o do evervthing to avold publieity
of this law situation and to avoid any resulting lawsuit.
Jur sun manufacturers osnnot afford sven to have a 3uccensge
Tul lawsuii, bdeeause of its dameging pudlieity. BHut if I
ad to bring them safely through thie unevoidable law en-
sreement situation, then they must cooperate by developing
this required commercial oontrol plan and puv me in the posie
tion of announcing it at the final hearing i{n YWaeshington.

Thorefore please act and advise me at onee accord-

gincerely yours,

Chories Tesley ‘mnmn
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