
November 28, 1935

Mr. S. 3, Tates, Presiden t, 
Chicle Development Co«, 

500 Fifth  ¿venue,
Sew York City.

Dear Hr, Yates:

Bet "X* Matter. .

The preliminary hearing with t e United States 
Department o f Agriculture, on Movember 20th, warn very valu­
able, because i t  developed two Important fac t s of fundamental 
sign ifican ce. /

The f i r s t  fact  i s  that the government has found the 
detained ch icle to contain  isp to 22 par ts per m illion  (or, as 
I understand, 1.50 grain s per pound) of **XW, which amount when 
calcu lated upon the basis o f the proportionate maximum amount 
(20 to 50$) of ch icle i s  gum, largely  exceeds the off ic ia l  
tolerance. Now th is is m an ifest ly a ser ious fa e t . It  may 
be true, as Dr. ICehoe suggests, that the govermsent1 s method 
of an alysis has exaggerated the amount of "XT iut&his ch icle.
But the question remains whether th is exaggeration exist s and, 
i f  so, whether, 7*hen th is exaggeration i s  corrected, the resu lt ­
ing amount of *3T in  gum transcends the toleran ce, on the other 
fend i t  may be true, as the government, contends and Dr. Horwltt 
in fom sd rae, that any error  in  the goverm©nt1s fin d in g of "XT 
in  ch icle resu lt in g from, tha uso of I t s present method of 
an alysis favors the importer. But between these two views the 
faet  remains that the governiaBnt is sa t isfie d  that i t s  method 
i s  reasonably adequate for  law enforcement her© and that i t s  
aforesaid maximum 22 par ts per m illion  finding stands as i t s  
basis for  law enforcement, u n t il some modifying development 
occurs which is not yet in  sigh t . Mow the fact  of th is maxi­
mum fin ding is ser ious because i t  means that the government 
w ill even tually exclude the importation of ch icle containing 
"XT in  an amount which, when calcu lated upon the basis of the 
foregoing maximum oh iole content of gus, exceeds the tolerance.
7or suoh exclusion  w ill become a matter of public record. I 
state  th is meaning upon the b asis that i t  is  not p ract icab le 
to recondition  suoh ch icle to take out a l l  or the excess amount 
of *X". But, o f course, th is la st  statement opens up another
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remedial avenue here. I t  i s  the avenu© of so reeondition ing 
any exceptional (I  premime i t  is exeep t ional ) ch icle, conta in - 
lag an excessive amount of "X", to get  i t  imported without law 
enforcement exclusion , in  order to avoid a publie record of 
such exclusion  and notwithstanding such ch icle may be un fit  
for  subsequent gum use. But whether th is remedy is praet icable 
is a question I am unable now to answer* i t  involves th e
furth er d ifficu lt y  o f taking care of ch icle importations by 
others which are excluded from importation because of excessive 
"F  content. Assuming, however, th at  fo r  one reason or another 
the plan of securing condemned ch icle entry i s  not pract icab le, 
upon a recondition ing b asis, eith er  as to our th ree importers 
or gen erally, then the only remaining remedy her© is to develop 
a con trol at  the poin t of foreign  production or shipment which 
w ill make cer tain , by represen tat ive an alyses, that no ch icle 
is offered for  importation which fees contain an excessive 
amount o f *7.*, we are unquesti onafcly required, as a matter 
both o f company policy and food law enforcement, to develop a 
control over ch icle production which is e ffect ive  to prevent 
”Xtt external contamination* jjad i f  "X* is « n atural ingred­
ient and a public record o f ch icle import exclusion  for ex­
cessive natural "X* i s  to be prevented, then the addit ion al 
an aly t ical con trol before importation shipment must be in ­
st it u ted . For th is record of exclusion  w ill soon got around 
the country end the Consmaers* Besearch and other agencies 
w ill thereby be posit ioned to r a ise  the public issue of MXM 
in  chewing gum, as a damaging commentary# I t  i s  true, of 
course, that the very fact  of th is ch icle exclusion for ex­
cessive Br * Is e ffect ive to safeguard gum composition as to 
"X*, presumptively speaking* But the poin t X am making is 
th at once there is any basis for r a isin g th is public cry 
by those who are in terested to do so, the damage is done in 
a p ract ical sen se. And the problem i& to remove the b asis for  
that damage.

The second fact  i s  that the government w ill only 
collaborate with our ch icle importers, upon the b asis of an 
adjourned hearing to complete our sc ie n t ific  in vestigat ion  
and of a suspension of add it ion al ch icle deten tions in  the 
meanwhile, i f  the gum manufacturers in st it u te  a due pract ical 
"X* con trol plan which w ill be e ffect ive  to safeguard public 
health , during th is in tervening per iod, from the standpoin t 
of the food law. Naturally the government cannot temporarily 
suspend that law or temporarily d esist  from i t s  enforcement 
as to ch icle contain ing "X" in  an amount, which when propor­
t ion ately reduced to the figu re represented by the maximum 
ch icle content o f gum, exceeds the toleran ce, un less a com­
pensating e ffect ive  commercial con trol is immediately in ­
st itu ted . We did not know that the detained ch icle does 
contain such an excessive amount of nX* u n t il th is preliminary 
hearing*
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I t  follow s, th erefore, that X must be prepared to 
submit a plan of such effect ive commercial con trol, at  the 
Washington hearing, and to state  that th is plan is now in 
execution. Moreover i t  is essen t ia l from the standpoin t o f 
each gum manufacturer th at, as a matter o f polioy and neces­
sary self-p rotect ion , he put th is plan in to e ffe c t . For he 
must make reasonably sure that he markets no gum contain ing 
*X" in an amount transcending the tolerance. And while the 
planned gam analyses by Dr* ICehoe are good m ater ial for the 
fin al hearing, they have but a lim ited value* For the fac t  
is that in ch icle is a var iab le condit ion . I t  may be 
in some ch icle and not in  other ch icle; i t s  amount in ch icle 
ranges from a minimum to a maximum; and the maximum (when 
tran slated as aforesoi d) may exceed the tolerance, with re­
spect o f gua. So th at while the gum analyzed by Dr* Xehoe 
may contain no or •’X” within the tolerance, other gum 
may contain "X*  exceeding the tolerance; the extent to which 
i t  does nobody knows; and the government has the respon sib ilit y  
of preventing the in te rstate  marketing of such gum. -.'hat T am 
endeavoring to say i s  th is* The government's finding of th is 
excessive amount of "X* la  th is ch icle has squarely presented 
the question that there must be some effect ive  control to 
prevent the marketing of gum contain ing "X* in v iolat ion  o f 
the toleran ce. And i f  we ask the government to waive i t s 
con trol, temporarily, we must su bst itu te an equivalent effec­
t ive commercial con trol* And even i f  we do not ask any tem­
porary waiver of government control and as a matter o f p lain ly 
required company policy thi© commercial con trol must be in ­
st itu ted  in. any event and as a permanent th ing. In sh ort , 
we have the double problem of get t in g by th is law enforcement 
d ifficu lt y  upon some b asis sat isfactory  to both sid es, and 
wi thout damaging publicity , and also of in st itu t ing an effee-  
t lve commercial con trol polioy for  permanent duration* And 
in dealing with th is problem we must consider how the other 
gum manufacturers w ill be brought under th is con trol. For the 
government must also have the» in  mind*

How i t  is clear  that thi© commercial ooatrol f i r s t  
includes (a) act ion  to prevent external WXW contamination in  
production and subsequent handling; and (b) act ion  to prevent 
the .shipment for  importation of ch icle which contains n atural 
*XW in  an amount which, when t ran slated, exceeds the tolerance.
In ray le t t e r  yesterday I asked you to submit a p ract ical plan 
of the (a) con trol, In th is le t t e r  I have presented the ques- . 
tlon of the (b) con trol*

I t  is also clear  th at th is commercial con trol next 
includes (o) act ion  for the represen tat ive an alysis of imported 
ch icle, to discover any that contains an excessive amount o f 
"X* for  due correct ion  or d isposit ion  accordingly; (d) act ion  
for the represen tat ive an alysis o f the manufactured mixture com­
posing the gust, to discover any tha t  contains an excessive amount
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of for  due correction  or d isposit ion  accordingly; and 
(f} act ion  for the b iologic examination of gum contain ing 
the Known maximum amount of "X* n egat ively to estab lish  
i t s  non-inJuri ous character in  a health  sense*

I f  a due plan for  the foregoing con trol i s  developed 
and in st itu ted , then i t  is a fa ir  basis for the requested 
government collaborat ion * And, in  «my event, such con trol 
is p ract ically  required, to safeguard the gum business in 
I t s health and fin an cial aspects* I  r e a l ise  that this con trol 
plan presen ts a nee problem and many d i ff ic u l t ie s* But ob­
viously i t  must b© Immediately effectuated, in  sheer n e lf-  
pro toot ion and to get out o f th is law d iffl  eu lty upon a basis 
sat isfacto r y  to both aides.

My policy i s  to do everyth ing to avoid publicity 
o f th is lav situat ion  and to avoid any resu lt in g lawsuit .
Our gum manufacturers cannot afford  even to have a success­
fu l lawsuit, because of i t s  damaging pu b licity . But i f  I  
a# to bring them safe ly  through tfcie unavoidable law en­
forcement situ at ion , then they must cooperate by developing 
th is required commercial con trol plan and put me in the posi­
t ion  of announcing i t  a t  the fin al hearing in Washington.

Therefore pleas© act  and advise rae at  once accord­
ingly.

Sin cerely yours,

Ch ar les W esley Dunn
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