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BE IT REMEMBERED AND CERTIFIED, that heretofore, on
to-wit: April 18, 1985, the wmatter as hereinbefore set forth
came on for hearing before the Honorable Richard P. Goldenmhersh
Circuit Judge in end for the Twentisth Judicial Circuit, and
the following was had of record, to-wit:

(The following proceedings were had in the Judge's
chasbers outside the hearing of the jury:)

THE COURT: Okay.

MR, NASSIF: Do you want me to repeat?

THE COURT: Yes, please.

MR. MASSIF: Okay. I infoxmed . the Judge and Mr. Carx
and Mr., Seigfreid today that because of some documents I found
in Mr. Levinskae'ec file last night that I have learned that
other toxicologists were involved in the review of the presence
of dioxin im tetrathal and that I could not be sure that Mr,
Carr had received all of the decuments pertaining to the Rashmi
R-A=-S-H~}-1, Nair, N-A-1~-R, memo and the Section 8(e) meeting
held in January of 1985. I informed the Court and Mr. Carr
that I have somecne this morning going through files of other
toxicologists and 1§dividuals vho have been fdontified in
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documents I received last night and will be providing that
informetion to Mr, Carr hopefully today, 1f pessible, Lif not
poasible, by tomorrow.

THE COURT: You named soms individuals. Could you
put thosze names on the record? |

MR, NASSIF: Yes. The names of the individuals were
Timothy Long, & Mr. Fuehrman, anﬁ a Mr. Farley. Judge, there
may be othars, but to my recollection I'm not sure if that's
all or not. In terms of the Department of Medicine and Environs
mental Health the only two that X am aware of are Mr. Long and
Mr. Fuehrman.

THE COURT: And Farley is the same Farley vho was
mentioned in testimony yesterdey?

MR. NASSIF: Right. nd I don’t kuow, Your Honor,
if Mr. Fuehrman ig a toxicologist or not, but he was copled

in on a memo from a toxicologisat.

MR. CARR: I think the record should also coneede..
unless Mr. NHassif weant it to be an off-the-record comment,
that he acknowledges that these late documents, the way they
have been ¢coming in a document at a time, have very greatly
hampered my cross examination of the witness that's currently

on the stand. I think the words Mr. Nassif used, that I had
been blindsighted with some of these documents, and while he

regreted it personally, neverthelaess it's oceurred, and I
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still don't have-~ Apparently Mr. Naesif is going through the
Levinskes filee., He has had them now for some time, and 1

‘could have used those Levinskas files. You told me yesterday

you were going to give it to me by Thursday, and I'm hoping
that this witness will be off the stand this morning. And if
there's anything that I could use with this witness I sure as
heck den't want to be put in the position of having to call
this witness back to the stand and continuing to prolong this
trial. If I had had the documents that I used yesterday after~
noon with this witness when I first called him to the stand,

I could have incorporated all that snd wmost of what we did
yesterday wouldn't have had to take place. And all this is

is a prolonging the trigl day after day after day because each

day I get another little document.

MR. NASSIF: Your Bonor, I don't disagree with the

fact on this witness Mr. Carr has in fact been blindsided.

I made that statement and I'll stand by that statement. In
terms of th%‘Levinskas information, 1 got the Levinskas infor~
mation, the }irst poftion of it yesterday and brought with me
this morning the last porticn of it. So I have not had that
information for any period of time., I reviewed it last night
after getting it yesterday and disclosed the information that
I thought, and I understand it is wy opinion, but that I had

thought any application t¢ this witness or was called for in a,
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you know, under the prior request, and I would say to this
Court that the information I received today I have been informed
by the person who reviewed it is that it is not pertinent to
this witness, but I cannot certify that myself, Your Honor,
because as-I said, 1 received 4it into my automobile at 8:00
this morning prior tb_coming over to'Beil;ville. But I will
look at it at noontime. I have begn told--

THE COURT: Where is all this fnformation physically?
Do you have it now?

MR, NASSIF: 1 just brought it and dropped it off at
the Bellaville office this morning. I mesan, the last part.
The first part was juﬁt. was not very wuch, and I:WRI able to
get through that last night. The last part is published
materials and some books and there's a few tﬁin filés in thers.
And I'll review it ovex the lunch hour and bring the files up,
1f there ig anything in there pertinent to this witness, if
you wvant me to, Your Homnor.

MR. CARR: Your Honor, thetp was something else that :
daveloped night before last when we were at Coburn, Croft

offices going through these original files that, of Roush's
that had been ordered te be produced and that we had gone

through the original filas of Roush's a week or two ago. There
was another file brought in of Roush's, his TSCA Section 8(e)

file, which had in it documents for the greater part that I ha#
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already seen and not particularly important. But right on the
top of that file were two documents. One was a single-page
letter to Dr. Ellefeson in January 1984 at the very time that |
they were taking the evidence deposition of Dr. Ellefeson.

The second was a letter of January 1984 sent to Dr. Ellefeson
two days before we concluded his crosz examination in which ke
had been sent, in which they digcussed the fact that he had

been gent porphyrin analyses of Monsanto employeée. These

- porphyrin analyses, there ware 26 sbnormsls in the porphyrin

analyses that had been gent to Dr. Ellefeson. Now, I knew
that Roush hadvbean..becauae Newbold or somebody had inadver-~

tently mentioned that Dx. Roush had been visiting Dr. Ellefeson

and I inquired of hin at that tima The naterial that was

stuck in this TSCA file, Dr. Raush's-Ellefbnon porphyrin
material, had absolutely nothing to do with the TSCA file.

It wasn't even remotely asimilar to it. Mr. Nassif aseured me
that he delivered the file to me in the same fashion that he
got it, that those two documents were on the top. I have no
reason to doubt bim and I believe him, certainly, but it
indicates to me very strongly that Dr. Roush or somebody at
Monsanto has entered into a-- Well, all this dribs and drabblefn
of discovery that we're getting now that wa should have had
months ago shows that they have entered and I have asked time

end again for sanctions. It shows that they have been delibera

Eely
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atteapting to thwart the just end of this case. Thie Ellefeson
material is literally dynamite, Your Bonor, and if I had mot
just by accident ingisted agein upon seeing the original files
of Dr, Roush's relating te the TSCA, because of the dribbles
that we've been getting in on this TSCA file, very pertineant,
What 18 a marker of dioxin exposure. Very importsnt as far as
porphyrins. And the jury kmows it and the Court knows it,
everybody knows how important porphyrins is, and Momsanto has
to kmow {t. And to have 26 sbnormal results stashed away in &
different file and not given to me, well, I want it on the - -
record. I den't know who is rasponsible for it. I'm sure,
certeinly believe Mr. Nassif that he's not, but somebody is,
and it's just by pure accident that we got that file,

v THE COURT: Do you have the results?

MR, CARR: Yes, I have the results and I'm going to
uge them now in eimining Dr. Roush, but I could have had them
and used them in examining Dr. Ellefeson if I had known that
they had been -deli.f“vared to Dr. Ellefeson. And there was alao
a8 letter going along with these studies in which Dr, Ellefescn
is told by biostacistic analyses, five percent may be abnormal

here and five parcent may be abnormal therxe, of which I
didn't know about and whichI mow they knew about, because I
remembar Mr, Heineman eross examining Dr. Carnow months ago

about this five percent possibility that one out of, five out
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of e¢very 100 are going to have an abnormal result or something
of that sort, and I remember that. And they knew about it, |
they had to know about it. It just, I just dom't know what
else might be, quote, accidentally, end of quote, stuck in

the wrong file that they haven't produced, and that's again

A strong reason I think for tequir.ing--' Wall, the Court's

already vuled on that, and the preaident s going to be

required to sign it.

THE COURT: I have.

MR. CARR: But I just feel sometimes like I'm trying
this lawsuit with one hand tied behind my back.

MR, NASSIF: Your Honor, and I do mot suggest that
Mr, Carr's misrepresented anything in his, what he's just put
on the record, but. by way of explanation info-:mtion that Mr.
Carx does net know, but may be aware of, the document, the two
documents pei:t.aining to Fllefeson on .thelr face do not maﬁcion
chlorophenols, the word dioxin or the toxicity of dioxin.
They are almost like an analytical table in nature. 'It‘jtixst
has nuubers with an attachment., Even the porphyrin biostat,
stat, wbai:ever. porphyrin statistiecs that Mr. Carr raeferenced,
they don't identify dioxins or chlorophemols, and I have to -
admit that I went through his £ilae and I indicated to Mr. Carr
that I went through it one time., These were the three 8(e)

files I wantioned that Roush had stuck in his desk and Mr. Carr
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ag he 1s quite aware of, did not have an opportunity to review
them. I went through those files and I told Mr. Carr that I .
did not see these two Ellefeson documents and that I wmust havae
went right over them. However, I was wrong. Those documents
were not in those thres desk files when I looked at them,
because Mr. Heineman had goune through those th:ae'desk files .
and he told me they were mot in there eithexr. So what happenéd
according to Dr. Roush whenm I chacked this with him, is that
he had stacked these three whem he returnmed them to his desk,

the temporary secretary had these Ellefeson documents, appar-

~ ently Rex, somebody had requested copies of them or something,

she had stacked them on top. When I asked them to bring those
original files back so I could give them to you, he grabbed
what he thought was the document and shoved it into the file
and closed it and brought the three original files with htg.
Now, I went through those files and I hadn't aseem it the firat
time. I believe that that's probably what took place, because
I think I would have recognized it. I apologixod‘.il told Rex,
I apologize.
MR. CARR: Why weren't they in the f£irst group of

documents brought to me, the original £{les brought from Roush,

because they were not TU TSCA files, and Heineman reviewed

‘them and pursuant éo my request on them just recently they

weren't there.
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HR; NASSIF: They weren't there.

MR, CARR: But I had asked for Roush's original
files on dioxin and the madical effects of dioxin prior to the
time X asked for thege TSCA files, and they were not produced
then. So that means that scmebody took those flles deliberateﬂy

" and did not give them to me and stashed them somewhere, and
then later on they surfaced and were put in the TSCA files. |
There's no other explanation. Somebody deliberately took those
files out and put them avay and you did not bring those files
to the office here two ox three weeks ago wvhen I reviewed all

the Roush, the original documents. They weren't there.
MR, NASSIF: Rex, I don't know where they were
originélly filed. My only explanation, Judge, is they were not
in the file identified.
MR, CARR: Well, why don't you do this, because
' there may be othere, go to Dr. Roush's office and find out
where those documents were kept, because they apparently were
itaken from a file, some file that you have not produced, some

file that you have not seen, go to his office yourself, go

through his files.
MR, NASSIF: T1I'll suggest to the Court that I had

Dr. Roush do that.

MR. CARR: You had Dr. Roush do that., I'm saying

you do {t.

10
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MR. BASSIF: Okay. And I will be glad to do that,
Your Konor.

ME. CARR: You guys are the ones that signed the
affidavit. You guys are the ones. Roush is not cooperating.
Park is not cooperating. There has not been a single witness
on that stand tﬁat bas attempted to hohestly answexr my
quastiﬁng and to give decent honeat answexrs. And 1if the
conduct on the stand 1f any indication to the way they reply
to youx-~ Phoclon Park, the documents you had esked him for,
the documents I got from him, you had asked him for these
things before. He didn't give them to you. He didn't give

them to you at all when you asked for them. How, when you ask
for the original filea I see zll kindas of things that is
pextinent material that I Eould use, s0 I cennot depend upon ,
these people with cooperating om the law. They are not lawyers
You are tﬁe guys that have to do it, |

MR, NASSIF: Your Honor, I can only assure you that
we are making an effort to go beyond, %hen I say beyond, to
insure personally th&tla lawyer 1nvclv;d in this litigation
commands a discovery of all Monsantc information. We are doinl
that posthaste., We are going to once and for all be able to
certify consistent with your order regarding Mr. Mahoney and
YMr. Heineman and we are doing that right now., And I will

personally be involved in that. I've been involved in meetings

11
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both yesterday and today, lengthy meetings. I will be involvedr
in that through this weekend. The Monday that we're off I'll
be iavelved in that so that we can once and for all certify
full compliance with your order. I will personally go back with
Lr. Roush #nd recreate, 1f I can, where these documents were
before they got out of the file end placeﬁ on hig desk, and 1
will--

THE COURT: Well, let me make a2 suggestion: This is
ridiculous and this is disgraceful and I have never seen any-
thing like it. I thought I had seen some situations where things
weren't produced in discovery, but it's nothing compared to
this. You are in a position obvicusly where this witness is
going to be éone sometime today, and I understand what you're
talking about gbout not wantiné to bring back. My iﬁggeation
would be, and 1f you don't want to do it, then weé won't, but
you're in a position, a person who is really put in a bad
position as far as examining this person as 1f today you get
ell of that gtuff from Roush and everything personally, you get :
levinskas’'s, you get everything from these two new people,

Fuehrman and--

MR. NARSIF: Long.
THE COURT: Long. And whatever Farley has. Bring it
over to this office and we go through everything today and we

can finish up Park tomorrow after you know what ghould have

12
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| down on this point at this point, because I'm very close to

been delivered to you, months ago is being charitable, probably
a year-and-a-half age under discevery orders.

MR. CARR: Well, Judge, I'm‘more concerned that I havé
material that I need on Roush than with this witness. The _
document-- And if there's anything new we cean call him back, -

but I would, I would not like to lose any more court time.

This is work that I can do at night if they deliver the documents.

Ve've been doing it at night and I don't want to leose any

court time, and i1f something does come up that 1 think is gignif-

icant to use with this witness, well, then I would ask the

leave of Court to call hiwm baek, but I wouldn'ckunt to shut

being through with him and I want to move om to Dx. Roush. But

I do wante~

THE COURT: Is Roush next?

MBR. CARR: He's next. Well, we'll have a vary ghort
vitnese in between, but he's nmext, end I do need this informa-
tion before we conclude with Roush, and probably-- Well,
depending~-~- 1 don't know what Roush has in his files, so there
may be a lot of things that I need. I would say this, Judge,
in all caendor, is that we don't start with Rousk, we finigh up

Park snd this other young lady and we don't start with Roush
until I've got all that discovery, becauge I think that Roush

material, him going through Roush's files in view of the

13
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importance of this Ellefeson business that I got and it's
extremely important, I may be very crippled in examining Roush
without knowing that I've got everything that he's got. So
since we're going to be off, we are golng to be off Monday?

THE COURT: We'll be off Monday.

MR. CARR: And it jJust occurred to me that that might
be the appropriate thing to do is to finish up with these |
witnesses that we have now, shut down until we get all the

Roush material.

THE COURY: Fine. And I am aveilable. I don't know
1f there's anything in there that you would possibly want in
camera. You knoy uy home number, you know where I am. I don't
want to find out Tuesday morning that I've got to look at
something in camera from all this Qtuff and then delay it even
more, Find me. Drop it off. 1I'll get back to you.

MR, NASSIF: Fiﬁa. If we have any in-camera~-

MR. CARR: If we finish up as I think we will, early
thies afternocon, I would like Joa to go directly to Roush's
office from the courthoys; and do not give Roush an opportunity,
do not call him in zdvance and tell him that you'xe coming and
direct everybody not to call Roush in advance. Joe goes
directly to his office and goes Chrough'all the files in Roush'+

cffice to discover wvhat's in there. Not with Roush's coopera-

tion, but without Roush's knowledge what you're going to do 4in

14
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‘we thought ke might be called today, and what I will do is I

|| Carx that he has in fact seen everything, and if he hasn't seen

advance, I trust you, Mr. Naseif, but I dom't trust Dr. Roush.

MR, RASSIF: Your Homoxr, Dr. Roush is here, because

vill inform him while he's here that I'm going to his office
after court is over and I will go through hie documents by
myself and I'll go through wherever I ean find any files that

have his control or any other thing that I will certify to Mr.

everything I will pull it and make sure he sees it immediately,

sees it posthasta.
~ MR. CARR: All right. But I don't want Roush getting

to his office or calling the office before you get there. 1
don't want him to know thet you're going to go through his filej_
I don't want him to be informed of th;t fact. I want you to be
over there before he knows or before he can tell anybody.

THE COURT: I think that's a good idea, and I would
extend thatnto‘these other people that are listed.

MR, NASSIF: Rex, I would only inform him to the
extent that I would want tc make sure I can get access.

MR, CARR: Yes, but you can't be sure that he won't
call somebody and say, go to file drawer such-and-such and pull'

it and put it someplace. I don't want that to take place.
MR, NASSIF: I'll make sure that he is not informed,

He won't be informed by me and he won't be {nformed before I get
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there and I1'1ll stay there and get it done.

THE COURT: That's fine, and I want that procedure
followed with the other people on thig list, too.

MR. NASSIF: Their flles without any notice to them
are being pulled right now by an attormey from Coburn, Croft
and Putzel.

t

THE COURT: Good. Let's keep it that way.

MR. RASSIF: That's why I started at 7:00 this morning,

g0 they walked in and saw a lawyer in their srea pulling their
materials.
THE COURT: Good. Because this is ridiculous. Okay.

Let's see if we've got a juror.

* * % & %

(The following proceedings were had in the ccurtroom

within the hearing of the jury and the recross examination of

Mr. Phoeion Perk by My, Carr continued as follows:)

THE COURT: GCood morning. Ladies and gentlemen, I
apologize for us starting late. As I've told you many times
thaere are certain matters that have to be done outside the

presence of the jury, and we had to teke care of certain of

16
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of Janusary 1985, does it nét, sir?

those matters this mbrniug. I believe they are resolved for
now, so we will resume with testimony in the case.
Gentlenen.

HR; CARR: Yes, Your Honor.

- (At this time Plaintiffs' Exhibit No. 1312 was marked

for identification by the court reporter.)

Q (Mr. Carr) Mr. Park, I'll hand you what's been marked
Plaintiffs' Exhibit 1312 end ask you to review that, please.
Mr.  Park, this document was delivered to me- at 8:30 this morn-

ing at our office here in Belleville. Have you seen it before,

eir?
A I sdﬁ it this morning, Mr. Carr.
Q Is that the first time?
A . Yes.” |

Q Was your TSCA-- And it relates to the Dr. Nair memo

A Yes, it doees.
Q- And that mwemo is the one that stated that 250 parts
per billion of totel dioxin in your tetrathal should be reporte?

to the EPA. Do you recall that, sir?

A She didn't state it quite that way, Mr. Carr.

Q Mr. Park, did she not state that it should be raeported

17
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‘mation should be submitted to EPA under Section 8(e) of TSCA."

contamiration of 250 ppb."

to the EPA?

A The conclusion of her memorsndum was that informatiom|

should be reported to the EPA.

Q Then the answer to wy question is yes, 1s it not, sirj

A Not as you phrasedﬁit, Mr. Carr.

Q Did she say, "I feel this information should be
submitted to EPA umder Section 8(e) of TSCAT™

A I don't have that memorandum before me. If that is
a quote from it, then I assume that that is in the memorandum.

MR. CARR: Would you glve the witness Plaintiffs'

Exhibit 1296, please?

Q (Mr. Carr) The last ciause on the last page of her

report right above her sgignature by Dr, Nair, "X feel this inforx

It says that, doesn't it, sir?

A That is correct.

Q And she is talking about & product that is contamin~
ated with 250 parts per billion of polychlorinated dibenzo-

dioxin, i1g she not, sir?

A Part of the information she considered 1s, would be
tetrathal with that, she assumes an average-- She saye, "I'm

assuming on average amount of polychlorinated dibenzo-dioxin

Q Now, Doctor, she did not say-- Mr. Park, she gaid

- ¥
]
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_the top of the page? Does she not say, "The average amount of

that she's using that because that is the average, 1is it not,
gir?

A Well, she assumed it to be an average, as I read it,
Mr. Carr.

Q Did you or anybody else ever calculate that and show
that that was in fact an erroneous assumption?

A I did not. I do not know if anybody else did.

Q And she stated, did she not, that the average amount
of that contemination was 250 parts per billion?

A She stated that she assumed that, Mr. Carr.

Q Doctor, would you look-- Mr., Park, would you look at

polychlorinated dibenzo-dioxin-PCDD contamination is 250 parts

per billion? ,
A It does say that. That's one of the indented portionr

after aﬁe says, "I've calculated that based upon using the

following assumption." Near the bottom of the first page.

" Q . And that assumption, zo far as you know, is based
upon fa;;s end she finds that the ranges go from 5.1 to 530
parts per billion?

A I don't really know how she came to that assumption.
Q Neither you nor anyone elege has ever coatradicted

that statement, have you, sir?

A I don't know whether anyone else has.
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Q To your knowledge, Mr. Park, neilther you nor anyone

else has ever contradicted that statement, isn't that correct,

elr?
A I just cannot recall, Mr. Carr.
Q And I'm asking you to your knowledge.
A Bot to my recbllection.
Q That means that which you can recall, Mr. Park.
A Yes. |

Q Is there any document that you know of from your
TSCA file that contradicte the stateﬁent that the -average
contamination for tetrathal is 250 parts per billiom for poly-
chlorinated dibenzo-p-dioxin?

A No, there is not. )

Q Now, Mr. Park, the memo that 1've just handed you
dated January 23xrd-~ I haven't offered-- Have I offered that
in evidence yet, do you know?

MR. SEIGFREID: Ko.

MR. CARR: Offer this document into evidence, if it
please the Court. Number 1312,

MR, MUSGRAVE: Same objection, Your Honor.-as to -
these prior documents dealing with this January meeting on

tetrathal.
THE COURT: Fine. 1I'll incorporate them and I will

admit it over objectiocn.
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this document with any question of this witnese asking for him

MR, CARR: And ask leave to pass copies of 1312 to
the jury.

THE COURT: Leave is granted;

MR. CARR: Misg Clerk, would you also give the witnesg
Plaintiffs' Exhibit 1297 and 1259?

Q (Mr. Carr) DNow, Mr. Park, the reason Dr. Nair gava.
us for belieQing that this information should be submitted to
the EPA is the fact that accoxrding to her calculations this
hay be carcinogenic, ien't that correct, sir? That is, can

cauge ceancer?

MR. MUSGRAVE: Your Honor, may my objection be

continuing now that he 1s back on this document to, regarding

to comment, to speculate, to pass conjecture on the reasons
and the beliefs of Dr. Nair in her memorandum. The objection
being beﬁond that that the document can only speak for itself
since this man was not the author of the document.

THE COURT: 1t will be a continuing objection.
ME. MUSGRAVE: Thank you, Your Honor.
A Not being a toxicologlst, Mr. Carr, I really don't
know, :
Q Mr., Perk, aré you again telling this jury that you
served as an attorney for Monsanto for twenty years, -@rved as

legal adviser to this committee since 1977 or '78 and that you
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doesn't she, to 2,3,7,8 dioxin, doesn't she, sir?

do not know that this memc that Dr. Nair gave ycu and gave to
your coumittee or gave to Papageorge, Farley, Johannsen and
Levinskas, if not to your committee certainly your committee
got a copy of it, that it shows that she is concerned that this
substance may cause cancer? Are you telling us that, Mr. Park?

A Mr. Carr,--

Q Are you telling ue that, Mr, Park?

A As you phrased the question, no,

Q She was céncerned that this polychlorinated dibenzo-
dioxin contaminated the level of 250 parts per billion might
cauge cancer? That is and w;; her concern, isn't it, sir? .

A 1t's impossible for me to determine that based upon--
She makes one little hypothetical reference on lack of data
on carcinogenicity. I have no way of looking into her mind and
determining what she had in her mind when she wrote that.

Q Did ghe use the words "carciﬁogenicity data"? Ie
there any othgr health risk that's even mentioned in this docu-~

ment other than cancer?

A None that I've seen with a quick perusal here.

Q Now, Mr. Park, she's mgde thege calculations because
she 1s concerned as to compare the toxicity of these dioxins
to the toxicity of 2,3,7.8;TCDD, the most toxic dioxin, isn't

that correct, sir? She compares this toxicity to dioxin,
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A She doas appear to be comparing aiffer.ent dioxing,
right.

Q' And you gave us the other day, rather we discovered
it in your files-- No, I'm sorry. After wa brought up the
Nair memo pointing out that 250 parts per billicn should be
réported, you. came forward with another document by Dr.

Levinskas, Plaintiffs' Exhibit 1299, d4id you not, sir?
MR. MUSGRAVE: 1 believe you showed it to him, Mr.

Carr, in your examinatiocn of him.

MR. CARR: He. You handed it to me, Counsel. It
was delivered to my office after I motified you all that I was
going to refer to the Nair memo. I pointed out to the witness
two or three times that I'm going to refaer to the J::;uaty 24th
TSCA meeting. Then and only then did I get this document.

MR. MUSGRAVE: You delivered, ycu shawed thiag to the
witness in your first initial direct examination of the witness
is my point, Mr. Carr. )

MR. CARR: But it was delivered to i_ne after I let you

know that I was going to use the Nair mems.

Q (Mr. Carxr) MNow, Mx. Park, your attorney has delivered

to me in a secparate set of papers the January 1l6th memo by
Dr. Levinskas, which, zeccording to you, takes eway from the
Kair memo, isn't that correct, sir? You eaid, I think your

words was, that she was overruled by her boss, Dr. Levinskas.
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Isn't that correct, sir?
It does appear that way, yes.
And that's what you said, didn't you, sir?

>» o »

If you say so, Mr, Carr.

Q Now, this qn:ning I'm delivered another dbcument
relating to the same subject written by another toxicologist, |
isn't that correct, sir?

A I don't know Mr. Long myself, Mr. Carr.

Q Do you know that he 18 a toxicolegist? Bavg you be07
told tﬁat by your attormeys or by God or by the devil or by
anybody‘thaé he 4 a toxicologist?

A No, I have not, Mr. Carr.

Q And you don't know that, sir? You haven't been told
that by anybody? |

A That's corxect.

Q Do these calculations appear to be, to your mind, six,

appear to be the calculsations of a toxicologist? And I've
been told by your attorney this morning thet Loné {8 a toxi-
cologist, and assuming that your attorney is representing
correctly to me, would you also assume that Long 1s a toxicol- |

ogist?
A All right.

Q Now, 1f I understand you correctly, this information

was never given to your TSCA committee. You've never seen it
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before today, isn't that correct, sir?
A That's correct,
Q And this memo does deal with tetrathal, doesn't it,
sir?
" A Yes, it does.
| Q And 1t does deal with polychlorinated dibenzo-p-
dioxin in your tetrathals, doesn't it, sir?
A Yes.
Q And it deels with the Nair memo to Levingkas, doesn't

ic, sir?
A Yeg, 1t does.

Q And 1t deals with cancer, doesn't 1it, gir? 8Sir?
A Yea, it does.

Q And all of these things are of importance to your

committee in determining whether or not you should report the

fact that dioxin 1is in one of Momsanto's preducte to the EPA,
isn't that correct, six?
<A They would be considered by our medical experts.

Q Could you angwer that question, please, Mr. Park,

the way I posed it, the way I framed it, the way I intended

for you to answér ic?
A As 2 non-toxicologist I would assume that these,
this information would be considered.

Q And as the legal advisor to this committee you know
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the 4mportance of dealing with a full deck, giving all the
faets to those people, giving all the facts to either the

Judge or the jury or the committee that's going to make a

decision? You know that's important as an attorney, don't you

six?

A All_relevant:A information is to be considered at
these meetings. ’

Q  And this information is indeed relevant, is it mot,
eir, the information contained in Plaintiffs' Exhibit 13127

A I'm looking &t the memo, Mr. Carr.

Q My question is, sir, it is relevant, isn't it, sir?

A I do not know, Mr. Carr. Not being a toxicologist.

I see it is addressed to the director of ocur medical departmen

It is signed by an individuel whom you say is a toxicologist.

Another texicologist would be in a better pos;ttion than I to
determine how relevant this information is.

Q Well, Dr. Roush is on this committee. Ms is a
memo directed to him dated one day before youi meet and deter-
mine whether or not this 1is a subatantial rigk, isn't that
correct, six? |

A That's correct. And it would be--

Q It deals with the subject that your committee was

going to discuss. It talks about cancer. It talks about the

- Nailr memo. It talks about the Levinskas memo. You had the
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Nair memo. You had the Levingkas memo that took away from the

Nair memo. You did not have this memo. And isn't this memo
relevant, Mrx. Park?

A We did have Dr. Roush himself at the meeting.

Q My question 1{s, you did not have this memo, did you,
sir? | |

A I do not recall having this memorandum.

-Q Is it in the file that you delivered to me yesterday
and I delivered to you in the courtroom?

A I do not vecall it being in there.

Q Do you have that file? Would you lock at your file
and see if it'g in there?

A Yes.

This is the wrong file. Llet's sece. We need the--

MR. HASSIF: Rex.

MR. CARR: Would you mark this as an exhibit.

(At this time Plaintiffs' Exhibit No. 1313 was

marked for identification by the court reporter.)

Q (Mr. Carr) 1 hand you now vhat's been marked
Plaintiffs' Exhibir 1313 and ask you, firet of all, if that
is your file?

A Yes, it is.
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Timothy J. Long is contained therein?

Q And would you look at it and see if this nmemo of

A No, it is not in the file.
Q And T take it so far as you know, and this was a
meeting that just took place a few months ago, as far as you

know tﬁil memo was not read to the committee and Dr. Roush?

You have no-- You tock notes at that meeting, didn't you, lirf

A Yes.

Q@ - Did you make any reference to these findings of Dr.
Long or Mr. Long in your noates, sir?

A Let me look and see, Mr. Carr.

No, I see no reference to this memo.

Q Now,'chis nemo, first of all what Mrxr. Long does is
correct a mathematical errcr in the memo, makes it eighteeﬁ
femtograms rather than 1.8 femtograms in making the calcula-
tions.‘but the ultimsate end result calculation is not affected
by that error, isn't that correct, sir? You don't have the

attachments. Let me-- May I heve that again, Mr. Nassif?
The one that has the attachments to it,

1'll hand you the memo a8 it was given to me, and in
order to shortcut céma time you see it's referring to an error
that was noted on page two, and he says, "I have corrected
on the attached copy"?

A Yes.
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Q And this is tﬁe attached ecopy of her memo, and there
is on page two the number eighteeg put in place, eighteen
picograms rather than 1.8 plcograms?

A Yes.

Q But it's just a misprint in the calculations and
the end result remains the s‘ame, that is, 12,800 femtograms

per kilogram per day, {szut that correct, sir?
A He didn't make any changes on that.

Q So the error that was corrected was simply a typo-
gréphical error and not a mathematical error, which did not

effect the end result, ien't that correct? |

A That would be the way I would regd ic.

Q All right. And the end result, the end calculation
of Dr. Nair's memo of January 14 :ema:h.;.ed the gsame, and
thereafter Mr. Long made various calculations, did he not, sir?

A Yes. |

Q Based upon water criteris, CDC rigk assessment and
the fish criterias for 2,3,7,8-TCDD? Now, isn't t:hat correct,

eir?
A That's what it sppears to be here.

Q And the fg thexe, that stands for femtogram, does
it not, sir?
A I believe so.

Q And a femtopram is 50 small that ite size cannot evenﬁ
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be 1mag1néd. ien't that correct, sir?

A I don’t know.

Q You don't know that? !

A No, I don't know that. I suspect it can be imagined.

Q weil. it goes from microgram, which is parts per
million, te nanograms, which is parts per Sillion, to picogram, .
which is parts per trillion, to femtogram, which is parts éﬂt |
quadrillion. HNow, I don't know about you, but I can't imagine
something so small as to be one quadrillionth of a gram, and
thaet's what it is, one quadrillionth of a gram, isn't that |
correct, six?

A I leave that up to our tozicologists end analytical
chemisgts, Mr. Carr. If you say 8o, I will accept it.

Q Again, Mr. Park, you have been reading these documents

for twanty years, or strxike that. At least gince 1977. These

people, toxicologists refer to femtograms per gram or femtogrlmA"

per kilogram. You know what they mean, sir, and I don't intend

to get inte feneing with you to demonstrate that you do know.
MR, MUSGRAVE: Well, Y object to that then if it's

not a question. It's a statement by counsel and it's argunen-

tative, and I request that it be stricken and the Jury 1nstructkd

to disregaxd 1t.
THE COURT: Overruled.

Q (Mr. Carr) NRNow, Mr. Park, using the criteria, Mr.
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Long comes up with a conclusion that the virtually safe doges -

are similar using the EPA and the CDC eriteria, does he no:..eiﬁ?

A Mr., Carr, 1'm really not qualified to intexpret thiu.
document.

Q Can you interpret the words, "As ¢an be seen™?
Sacond pége, Mr; Park. Do you know what those words meen, sir?

A Yes, Mr. Carr, I do. |

Q And do you know what the words in the category he's
using, virtually safe doses?

A I have no idea what he means by that.

Q You have no idea what the words virtually safe doses
mean? Do you know what the word virtually means, sir?

A I know what the individual words mean, Mr. Carr. I
have no idea wvhat a toxicologist means when he puts those
words in quotes like that.

Q | The toxicologist is putting these words in quotes

because that'e the same words used by Dr. Nair. Same woxds

that'she%used in her memo of January i&th, 1985. That's the

reason they're in quotes and you know that.

MR, MUSGRAVE: Well, I object to that, Your Honor, as

a statement of counsel. It's not even a question, and I request

that the jury be instructed to disregard and it be stricken,
MR. CARR: Your Homor, the witne¢es has for days been

meking this courtroom procedure & mockery by his refusal to
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admit that he understands the meaning of the English language,
and I must confess that I'm getting impatient with it and I'm
perhaps getting short with the witness when I sho;ldn't be.
But it astounds me that & man that's gone through law school

that can hold this responsible position that he holds doesn't

know what virtually safe dose means when used by & toxicologist)

after his years of experience.

WITNESS: That's unfair, Mr. Carr.

MR. MUSGRAVE: Just a moment. Just e momené. Just a

moment. I again object. That 18 a speech by counsel. It's
totally uncalled for. I request that the Court strike it from
the record and instruct the jury to disregard it.

THE COURT: Overruled. I think it was a proper

response to your objection. Your objecfion is overruled. 1
think it is proper cross examination within the context of this
exsmination,
You may proceed, Mr. Carr,
A Mr. Carr,-- .
Q Mr. Park, 1f you refer to Plaintiffs' Exh;bit 12—~
MR. MUSGRAVE: Are you going to let the witness
reapond to your speech, Mr, Carr?
THE COURT: You gentlemen were arguing an objection
and the witness does not have the standing to respond to am

argument over an objection,
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Mr. Carr, you may proceed with your interrogationm.

Q  (Mr. Caxrr) To help you, Mr. Park, please refer to
Plaintiffs' Exhibit 1296, Dr. Nair's memo of January l4th,
1985. |

A I bave it, Mr, Carr.

Q And refer to the lagt paragraph on the second page,
Mr. Park. She says, the virtually safe dose for one in a
million cancer risks, dqesn't she, sir?

A Yes, she does.

Q So now do you wumderstand what the words virtually
safe dose means, sir, as used by the toxicologlst? It means
that dose which they believe will only cause one case.of cancer
in a millfon. That's their definition of a virtually safe dose,
jJust one out of a million going to die from cancer?

A Okay. I see that use in this sentence, Mr. Carr. -

Q And as the emount is increased so will the number of
persons that die from cancer increase. You know that, too,
don't you, sir?

MR. MUSGRAVE: Object, Your Honor. Calls for con-

clusion, speculation. The witness 1s not qualified as an expert

in that area to so testify on this topic.
THE COURT: Overruled.
MR, MUSGRAVE: May my objection be a continuing

objection based upon his qualifications to state the concluaionb
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of & toxicological or epidemiological nature or medical nature
with regard to this document.

THE CCURT: The objection 1s overruled. It will be
noted as a continuing objection to this line of questioning,

MR. MUSGRAVE: Thank you. |

Q (*r. Carr) If you put out something that's 2,000

times more powerful than the virtually safe dose, you know
that according to Dx. Nair that's going to be 2,000 cases of
ecancer ocut of a million. If you put out something that's
20,000 times more potent, you know that's golng to be 20.000:
caseg of caucer out of a million according te Dr. Nair's mewo.
You know that, don't you, sir?

A I don't know that, Mr. Carr.

Q Can you calculate that, Mr, Park, with your educationﬁl

bagkground?
A I don't know that that would be an appropriate

calculation, Mr. Carr.

Q You den't know that?

A No.

Q If a virtually safe dose is only going to cause one
case of cancer out of g million, ien't a simple calculatior
to just multiply that by whatever factor you've increased the
“"virtually safe dose" by, Mr. Park? |

A 1 say that may or may not be an appropriate way of
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relationghip, sir?

going at it, Mr. Carr. There may not be a straight line

relationship,

Q Oh. Do you know that there is not a straight line

A No. ©Nor that there is.

Q And you simply have to rely upon the expertise of

this toxicologist who tells you that the, the dioxin that you'qe

sending out with this tetrathal exceeds the virtually safe dosq
by a factor of a thousand. You do understand what that says,
don't y&u, six?-

A I rely on all of our téxicologists. Mr. Carr.

Q Dou't yﬁp undexstaﬁ& that she is commumicating to you
that this product going out may cause 1,600 times more cancer
than the virtually safe dose?

A No.

MR. MUSGRAVE: Object. That's a mischaracterization
of the document and an attempt to do so0. That's not what the

-

document says.

THE COURT: Overruled.'

Q (Mr. Carr) Now, back to Plaintiffs' Exhibit 1312,
if you would, sir, where we got hung up on the use of the words
virtually safe dose on the second page. Mr. Long says, does he
not, that, "The virtually safe doses are similar using beth

the EPA and the CDC criteria?”
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A That's what he says,

Q But that was related to the FDA criteria for eating
fish that it's drastically different?

A Yes. _

Q So that would suggest that either the EPA and the
CDC is wrong, are wrong, or the FDA fish criteria is wrong,
isn't that correct, sir?

A Mr. Carr, i'm not qualified to say either onme is
wrong.

Q I'm not asking you to say that, sir. I'm asking you
the plain meaning of this statement.

A I'm not qualified to interpret a statement by a
toxlicologist. He says that the results are drastically diffex-

ent.

Q Mr. Park, again, you are required and every time you
serve on that committee and cast a vote, youre required to~
use your judgment and to interpret these documents. These
documents are directed to you. DNot this particular one, but
others are. Isn't that correct, sir? And do you have to be a
toxicologist to=--

A You said this document was directed to me, Mr. Carr.

Q Not this one, Mr. Park, but others like it., And you
review these documents. You reviewed the Nair memo at your

meeting, you reviewed the Levingkas memo at your meeting, but
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you did not review this one at your meeting. Now, Mr. Park,
clearly you do nmot have to be a toxicologist to understand,
you don't even have to be, have any expertise in toxicology.'
All you have to be able to do is to read anﬁ underatand the

English language. You're not required to be a toxicologist to

understand the meaning of that sentence, isn't that correct, sir

A I think ﬁe meant exactly what he said here.

Q And what he's saying is that these three criteria
are different?

A Drastically different.

Q Two put the safe dose much lower and one puts the FDA
safe dose much higher, isn't that what he is saying?

A That appears to be his calculation.

Q Now, you can't have all three criteria being right
if they're in conflict, can you, sir? Now, your logic tells you
that, doesn't it, sir? If you've got two that says ome thing

eand one that says the opposite, either two have to be wrong or

the one has to be wrong, isn't that correct, sir? Doesn't your!

logic tell you that, sir?

Mx. Carx, these are calculations by a toxicologist.
Mr. Park,--

No, not necegsarily so, Mr. Carr.

I'm saying--

> L0 P> O >

I'm trying to answer your question here. Not
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necessarily so at all. It depends upon the context In whick the

calculations are made and in which the, the limits, 1if that's
what they are, proposed are established by these three diffe;en1
agencies were developed.

Q Yog don't understand this toxicologist to be saying
that the EPA and CDC are in agreement as to what is a virtually
safa dose? Do you understand this document as saying that, sir

A No, I do not, Mr. Carr.

Q@ - You can't see that, "As can be seen thé virtually

safe doses are similar using the EPA and CDC criteria?"”

A I see "Are gimilar."
Q Doesn't that commmicate to you that they're in
agreement, Mr, Park?
A No, 1t doesn't, Mr, Carr.
Q What does the word similar mean to you, Mr. Park?
81m11#r meang the same or very nearly the same, doesn't 1t?
MR. MUSGRAVE: Just a moment, Mr. Carr. You asked
him wﬁht it means to him, now will you let him answer the
question before you pose another one or before you make a speec]
May 1 request--
MR. CARR: I'm afraid I might get from him an answer

that he doesn't know that several is--

MR, MUSGRAVE: Well, I don't care what youre afraid

of, Mr. Cerx. When yoﬁ pose a quegtion the witness is entitled

LRj

e J
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‘please?

" that similar means nearly the same, alike, close to identical? |

to answer 1it.
THE COURT: All right. Gentlemen. Gentlemen, the
question’'s been posed. Mr. Park, please answer the question.

A Your Honor, I'm sorry. Would you repeat the question|

Q | (Mr. Carr) Do you know whaﬁ the word similar means?
A Yes. I started to answer and you interrupted me,.
I understand the word in a Webster dictionary centext.

Q And it means the same or nearly the same, doesn't 1it?

A No, it doesn't mean the same.

Q It means the same or nearly the same, doesn't it, sir}

A No, Hr: Carr_.

Q It doesn't mean that, sir? What does it mean then
in your Jﬁdgment? -

A Something that is similar to something else in a
different context.  In a Webster dictionary context, in my
opinion, would be something that had some similar characteris-
tics to something else. :

Q Now, Mr. Park, you kﬂ;w from long study you can't use
the word you are defining in defining the word. You just got
through using the word similar in defining the word similar. |

You can't do that. Now, please define the word similar for ma

without using the word similar. Will you accept the definition
i
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A I will accept that. I have a little difficulty, Mt..
Carr, because again--

Q My, Park, let's not go to the next problem. I can l
only solve one problem at a time with you. If you bring in
enother one before we solve the last one, we'll never get thién

Now, you do understand the word similar to be as I'vé ;

stated it, don't you, sir? Don't you, sir?

A I guess I do not understand the word similar to be,
necesgsarily to mean very nearly the same.

Q  Well, then tell me how you would differ with that
definition. |

A Obviously something that's similar, something differs

from something else because they are not the same.

Q  Well, you're gtill using the word similar in defining

it. Please tell me what your understanding of the word similar
is. Two twins are similar, aren't they, sir? They're not the

same, but they ere similar. They are close to the same.

A They could be identical. A brother and sister could

be sinmilar.

Q Indeed they could, but they won't be the game.

A That's right.

Q So we do understand what it means. It means they are
clogse to the same, but not the same, and you do understand what

that sentence means? -
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"bench for a minute} Please?

held in contempt in Missouri. I'm admitted there, too, and I

A I would accept that definition, Mr. Carr.

Q So the CDC and the EPA criteria are close to the samd,

aren't they, sir?

A I'm not going to accept that.

Q Now, Mr. Park, you just got through saying thet yod
would accept that definition of similar. Now, you can't back
off from that, M&. Park. You Just got through saying that thi#
means that the EPA and the CDC are very neaily the same. Mr.
Park, you can't do this.

- Your Honor, again, I hesitate to agk the Court to hold hid
in contempt, but I think he is clearly contemptuous of the
process we are going through hera.

TEE COURT: Gentlemen, could I see you up at the

(The following proceedings were had at the bench out~-
side the hearing of the jury:)

THE COURT: I've never held a lawyer in contempt
before and he'shabou€_ha1f-an-inch avay from it. We're going
to take a five~minute recess. Go tealk to your client and tell
him how closze he is. Now, just wait a second and listen to me.
I've listened to this evasion, this refusal to answer and
refusal to follow my direct oxders for as long as I'm going to.

This man ig admitted in two states. I know that he would be

4
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know that. Take this man into one of the conféréﬁce rooms and
explain some of the facts of life to testifying in a courtroom
and following the judge's orders. You have shown yourself to
be a competent, responsible attorney in this ﬁrial and I would
trust you to advise him, I think.you better advise him.-

MR. MUSGRAVE: Well, may I speak, Your Honor? .I'm a
1ittle confused as to what this man has said in this courtroom
in response to Mr. Carr's questions with regard to what similar
means to him or in & particular context of this document that
resulted in Ehie Court feeling that he was very close to being .

held in contempt. So with all due respect to the Court, I woulg

like the Court to explain to me what with regard to this series

of questions--

THE COURT: The record is clear when he says one thin%

and turns around snd denies it that it is one of a very long
gseries of saying one thing, then switching to amother, which
shows a clear pattern of refusal to answer, evasion and delay.,

-

"MR. MUSGRAVE: Okay. ]

THE COURT: That is the answer since you want it on
the record. That is as clear and graphic as it can be, and the
record is even clearer. We'll take a ghort recess. Talk to
your--

MR. MUSGRAVE: That is the extent of the explanation

that the Court will give me at this time?

—
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THE COURT: I think that summarizes everything.

(The following proceedings were had within the hear-
ing of the jury:)

THE COURT: Ladies and gentlemen, we are golng to :ak§

a very short recess and then resume with testimony. I would
remind you now, and this will go for any other breaks that we
take in these proceedings, that you are not to discuss this
matter among yourselves, with anyone outside the jury pamnel, or
as of yet form any opinions or cenclusions about the matters on

trial.

Court's in recess.

(Whereupon a brief recess was had.)

L B

THE COURT: Okay. Mr. Carr.
MR, CARR: Yes, Your Homnor.
Q {Mr. Carr) Now, Mr. Park, the toxicologist long aftexn

saying that the EPA and the CDC eriteria are similar but
drasticelly different from the FDA's criteria, he says one
additional thing about that, quote, "If one compares the calcu-
lated daily exposure to PCDD's in tetrathal, 12,800 femtograms
per kilogram per day, with these numbere the calculated PCDD

calculation exceeds all of these wvalues.” Do you see that, sir#
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A Yes, I do. .
Q And all of these values that Long ie ieferring to 18
the EPA, the CDC and the FDA values, isn't that correct, sir?

A That's correct.

Q Now, what this means then {a that the exposure to the

worker to the tetrathal 1s going to have greater exposure to

dioxin than 1f they drank the water posed by the EPA or had the

CDC risk assessment for 2,3,7,8 exposure or ate fish that con-
tained 25 parts per trillion, isn't that correct, sir?

A That was based upon her calculations, yes.

Q And those calculations compare this way: The water
criteria &s .37 femtograms. That is not even one femtogram,

but e little over a third of a femtogram per kilogram per day

versus 12,800 femtograms, isn’'t that correct, sir? The exposur%

to the dioxin in the tetrathal would be 25,000 times, 30,000

times greater than what the EPA says is safe, isn't that correct,

sir? Better than 30,000 times greater? .

A It would divide those numbers'outiabout that way.

Q Now, this toxicologlst is telling you that éhis
tetrathal is going to expose somebody to the risk 30,000 times -
greater than what thé EPA says is safe f&r water. 30,000 times.
Now, that means, if this criteria 1s equivalent, there's going

to be 30,000 cases of cancer if this is equivalent?
MR. MUSGRAVE: V¥hich question are you asgking him, Mr.

A
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Carr?
Q Isn't that correct, sir?

MR. MUSGRAVE: Well, I object to it. It's a multiple
question. He first says this'toxicologist is telling you some-
thing, then he goes on an@ mgkes another statement. It's a
multiple questicn, Your Honor. |

MR. CARR: Well, maybe I can rephrase it.

THE COURT: Okay.

MR. CARR: Isn't this toxicologist saying that this
dose is 30,000 times what the EPA has said is a safe level of
femtogram per kilogram per day? -

A Mr. Long does not say that, Mr. Carr.
Q Isn't that what these calculations mean, Mr. Park?
A They can be divided out. He simply says the calcu- '
lated PCDD exposure exceeds &ll these numbers.
Q Mr.‘Park, I'm directing your attention now to the

nuxbers to determine just what the numbers mean in real life
figures. The 12,800 femtograms per kilogram per day is over

30,000 times higher than what the EPA sets as a safe standard..r

virtually safe dose, isn't that correct, sir?

A As expressed by Mr. Long.
Q As expressed by Mr. Long in this document?
A Yes.
Q

And if Mr. Loug 1s correct in this document and if
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Dr. Nair is correct in her document, this means that the cancer&

éhat will result from 1t will be 30,000 times greater thaﬁ if .
the document, if the people were not exposed to itf

A I don't know that.

Q I know you don't know that, Mr. Park, and I'm not
asking you to know that for a certainty, but that's what these
calculations and these assessments add up to if true, isn't

that correct, sir?

A The exposures would be much higher., Now, what that
would mean in terms of increased cancer risgk, I simply do not

now.

Q Well, they deseribe virtually seme dose as one casge

in a million. A virtuvally safe dose is that dose that will only

caugse, only, and if you're that one person in a million then
it's not at all safe, but it will only cause one case of cancer
in a millfon., That's their definition of virtually safe dose,
and we went through that, Mr, Park.

MR. MUSGPAVE: Just a moment. I objeet to that.

That'e their? Are you talking about all of these, Mr. Carr, or

-Just one of these? Which calculation are you talking about,

sir, because I don't see that in these other calculationsa ag

being referenced to a virtually safe dose. In fact, one of
them talks--

Q (Mr. Carr) Mr. Park, you understand, however, the--
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THE COURT: Objection is overruled.

Q -~that a virtuélly safe dose is talking about one
cagse of cancer in a million? You do wnderstand that, don't
you, Mr. Park, that that's what they're talking about?

A Apparently Dr. Nair 1g using what is apparently a
Canadian criteria here,.which 1g-- |

Q And that is one case o cancer in z million?

A In a millfon, which calculated, I guese, theoretically
out to be this number.

Q I understand that, Mr, Park, but now I'm trying to
apply Mx. Long's calculations and using the same words virtually
safe doses. We're talking about 30,000 times greater risk of
cancer, a:en't ve, sir, if these documents are true, 1f Mr,
long's calculations are correct? F

A Mr. Carr, in my opinion that's an entirely different

thing. The numbers are considerably different. I agree with

that. The exposure would be much different., I will not agree-

Q I'm not quarreling with that., All I{m directing your
attention to 18 that Mr. Long is pointing out é; you that this
risk, if the exposure is equivalent, and, of course, that's a
given, if the exposure is equivalent, 1f they're going to take
in that, 1f they're g&ing to work in this dust, if they're
going to be exposed to this product, talking about that exposur%

and this calculation by Mr. Long shows that it's 30,000 times

1 &7



L 248

PENGAD CO., BAYONNE, N.i, 07002 FORM

10

12

13

14

15

16

17

18

19

20

21

22

23

24

greater than a virtually safe dose, isn't that corxrect, sir?
Those other things being equal, sir?

A  Mr. Carr, the exposures can't be equivalent, because:
we're talking about different subgtances. |

Q I said if the exposures are equivalent, agsume that

the toxicologists are assuring in this document and the exposﬁfna

are equivalent. That's the reaeon they put it dowm. They're '
comparing these exposures and they're saying that the €DC end'

the EPA virtually safe calculation is the same. Now, Mr. Park,
let's not fence sbout this. You know the context im which I'm
asking these questions. And isn't {t that this toxicologist |
1s saylng that it's a 30,000 time greater risk of cancer?

A No, Mr., Carr. In my opinion he is not.

Q Well, let's back up a bit. 1s the-- Does the toxi-
cologist say that the virtually safe dose describing in the
virtually safe dose for the EPA calculation?

MR. MUSGRAVE: 1Ig that a question?
MR. CARR: Yes.

A As I read what he has here, he says that the EPA
limit for TCDD in water, okay, I guess consumed per day bf a
man would be (.37 femtograms per kilogram per day.

Q And then on the next page that dose is described as,
"The virtually safe dose,' isn't it, sir?

A That's the term he uses, yes.
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Q Yes, And virtually safe dose, he's reférring to,
he got that, we showed that from the Nair memo, and he tefefﬁvl
to it in the first paragraph, 'calculated by R. S. Nair was
the virtually safe doses determined by the EPA, CDC and FDA.";
He's using the same words just the same way that Dr. Nair used
those words, isn't he, sir?

ME, MUSGRAVE: May my objection to this question now‘
go that he is asﬁing the witness-to go into the minds of both
Dr, Nair and Mr. Long to speculate and conjecture as to how
either one of them used these words,

MR. CARR: No. Your Honor, what I'm ésktng is that
the witness tske the evidence in front of him and use that
intelligence that he has and the education that he has and
tell us that 1t's not true that a reasoneble reading of these
documents would show that Mr. Long, Dr., Nair are talking about
the same thing.

MR. MUSGRAVE: Well, wmy objection stands, Your Honor.

THE COURT: Objection is overruled.

MR. MUSGRAVE: Thank you.

A From my reading, Mr. Carr, I do not know. I see that
they do use the same words, virtueslly safe dose, but I do not
know that they are using that term in the same way. ‘

Q Well, doesn't Long tell you that he is, in the very

first paragraph, the following is a comparison of the potential
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exposure of workers to PCDL In tetrathal as calculated by R. S.

Nair with the, "virtuaiiy safe doses determined by CDC, FDA
and the EPA for 2,3,7,5~TCDD?" 1Isn't Long connecting the two?
As an intelligent person reading these documents, wouldn't you
conc}ude that, Mr. Park? |
L First he does say--
Q Wbuldn't’you conclude that, ¥r. Park? That Mr. Long
is talking about the same virtually safe dose that he sald Dr,

Nair was talking about?

A -Their calculations differ.
Q Excuse me. Would you answer that question?

.\ I do not know, Mr. Cerr.

Q TI'm not asking you whether or not you know. Wouldn't

you conclude as a reasonably intelligent person reading these
documents that the people are talking about the same subject,
that is, virtuslly safe dose?

A They use the same terms.

Q And by using the %ame terme and directing the atten-
tion to ?CDD's in tetrathalFand their referring by date to
the memo, wouldn't it be a safe assumption by & person perhaps
in the third grade that they're telking about the same thing?
Can't you deduce that, Mr. Park?

A By using the terms--

Q And by referring to the same memos and referring to

30
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the calculations and showing how I corrected the mathematical
error in one memo, can't you deduce loglcally, Mr, Park, that
they are, thay just might very well be talking about the same
thing?

MR, MUSGRAVE: May the witness now answer the ques-
tion, Mr. Carr? |
They might be.

They might be?

-~ B

Yes.

Q And you can't conclude that they are talking about
the same thing, Mr. Park?

A S8ince they are--

Q Mr, Park, you camn't conclude that, sir?

A That's correct.

Q ind you are under ocath in this courtroom and you are |

saying that as a person, the lawyer for that comnittee to make

these important decisions, that if you got these memos on your |

desk in front of you, you would not conclude that they're
talking about the same thing? Are you telling uvs that, Mr.
Park?

A That's correct, Mr. Carr. As you phrased the
question.
Q And they have-- Then I take it that Long is talking

about some other safe dose other than what's calculated by
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Dr. ﬁair, is that correét. ai&?

A I didn't say that, Mr. Carxr.

Q Well, then tell me what you are saying, sir?

A I don't know.

Q No. I'm asking you-- I know you don't know.in youf;
definition for certainty. You don't know anything for cer-
tainty, but I'm telling you to use your legal training, Mx.

Park. Use your years of experiemnce, Mr. Park, and tell ume

" that you're swearing under ocath that you can't conclude that

this memo is talking about the same virtuaily gafe dose, Mr.
Park. And I'll remind you, you are under oath.lﬁr. Park.

MR, MUSGRAVE: Your Homor, this question has_been
asked and answered. -

THE CCURT: Overruled,

A I1'1l repeat, Mr. Carr. Looking at the two memoranda

by two different persoms dealing with different ﬁalculaaions
on different bases, I cannot conclude that they are speaking

of the same thing.

Q Well, doesn't Long tell you they're talking about
the same thing?

A Where, Mr, Carr?

Q In the very first sentence on the first page isn't
he saying, "The following 18 a comparison,” and then, "The

t

comparison,'" and then, ''The comparison with virtually safe
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doses as determined"?

Yes, he does say that.

And he's comnecting it to Rair, isn't he, sir?
Mr, Carr,~-

He's connecting it with Wair, isn't he, sir?

> 0 B Lo P>

?as.

Q He's telling you he's talking about the Fane thing
in the very first sentence, isn't he, Mr, Park?

A He may be.

Q Mr. Park, not maybe. He's telling you that, isn't

he, sir?
A He says he's comparing.

Q He's telling you that he's comparing these same
things, isn't he; sir, in the very first sentence? '
A He's comparing the potential exposﬁre of workers

to PCDD's in tetrathal.

MR. CARR: Your Honor, would you direct the witness

to angwer that question? f
THE COURT: Mr. Pa;k.
A  He's comparing them, yes.
THE COURT: Okay.
Q (Mr, Carr) And in this comparison that he'e making
he's telling you by the ealeculations that the .37 ig¢ 30,000

times--I'm soxry, the 12,800 femtograms per kilogram per day

| 33
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1s 30,000 times higher than what the EPA calculates is safe
for dioxin in wataer, isn’'t he, sir?

A His calculation appears to indicate that.

Q And I'm not satisfied with the words, "Appears to
indicate that," Nr. Park., I want en affirmative response from
you, sir. ' | |

A He does not state what you juat said, Mr. Carr.

Q Can one conclude that from thase calculations
reasonably? ‘

A  The .37 femtogrems per kilogrem per day that he
calculates 1ie the EPA water criteria for 2,3,7,8-TCDD would be
sbout one, around one thirty thousandth of ghe uugber calculate
by Dr. Nair for exposure to other dioxin isomers based on her
sssumptions. A

Q And if virtually safe dose is defined as that dose

which will cause one case of cancer cut of a million, theﬁ you !

can also deduce that this may cause 30,000 cases of cancer
out of a million? :
MR, MUSGRAVE: Object. It's been asked and enswered.
The witness doas not know, Your Hemor..
THE COURT: Overruled,
MR, MUSGRAVE: He bhas testified to that four times,
‘THE COURT: . Overruled.

A I would not conclude that at all, Mr. Carr.
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Q I didn't ask you whether you would conclude it, but
wouldn't one might conclude that? Couldn't one just possgibly
conclude, Mr. Park?

A I don't know,

MR. MUSGRAVE: Speculation end conjecturé, Your Homor| -

THE COURT: Overruled.
a No.
Q (Mr. Carr) If this dose.is 30,000 times greater than
that dose which causes one case of cancer in a million, does
it not follow logically, other things being equal. sir, that a
dose that's 30,000 times larger would cause 30,000 times the

number of cases of cancer?

MR. MUSGRAVE: Object to the vagueness of the ques-
tion, other things being equal.
THE .COURYT: Overruled.
A I don't think so, Mr. Carr. There could be many
éther factors inveolved.
Q Well, tell us tha other factors, sir, because I gave

you that other things were equal.
A 1 don't know what that means.

Q ° Are you accepting the assumption that I've given you
that everything else 1ig equal?
A I don't know what that means, Mr. Cafr.

Q You don't know what that means? That means you're
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not to give consideration to anothex facter. Assume the

exposure by drinking the water. Assume the exposure by working

in the product. Assume the exposure. Assume that human beings
that have weight are being exposed to these chemicals that's
being put into the commmity by Monsanto and that if that
cﬁamical goes out as it's posed that way, that it cen cause
30,000 cases of cancer out of a million, if people aere exposed
to {t. Now, they may never be exposed to it, Mr, Park, I'm
not telling you that they are. I'm giving fou, if they're
exposed to it in the way these toxicologists have calculated,
can you not conclude that it will cause, 1if their calculations
are.correcc and if there is exposure, given the calculetions
the&'ve made, can you not conclude that it will cause according
to iheir calculations 30,000 cases of cancer out of a million?
A I would not--

MR. MUSGRAVE: Object. It assumes facts not in
evidence.

THE COURT: Overruled.

MR. CARR: Csn it not ba concluded by others from
that information? Eerhaps not by you, but by others, sir?

MR. MUSGRAVE: Object. 8peculation and conjecture.

THE COURT: Overruled, ‘

A As you phrased the questien, perhaps it might.

Q Yes.

" 56
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. the toxicologist says?

Now, Mr. Park, the next caleulation, the CDC risk calcula-

- tion that this toxicologist gave you in which yéur committee

never considered was, came up with a 28 femtogram per kilogram
per day, didn't it, sir?

A Th#t's correct, |

Q | And that 28 is about 400 times greater thereabout
than the 12.&00, correct, sir?

A That's right. This i8 the ocne that Long said was
similar to the EPA criteria.

Q Yes.- There's sopething else you want to say about
that, Mr. Park? |

A No. I'm just pointing that out. They seem to &iffer
by-~- -

Q 1 undersiénd that. The toxicologist believes that

they ara‘similar using the criteria, doesn't he, and, of course

' you accept what a toxicologist says, you don't go behind it.

You've testified to that under oath before that you accept what

-

A Unless I knew it to be wrong, of course.
Q Well, do you know that it is wrong?
A The two figures, one of the numbers that he says is

similar to another one 1s about, looks like about 75 times as

- much as the other one.

Q And you've made that calculation as a toxicologist,
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Mr. Park?.
A Ag & witness, Mr. Carr.

Q | Do you know the criteria that the CDC set up? Do

you know all those other considerations that your toxicologlist

knows but didn't necessaxily set down on the plece of paper?
Do you know those thingé. Mr. Park? ‘

A (Indicated no)

Q Then you will indeed accept the conclusions of the

toxicologist from these figures, won't you, sirf And be that

as it may, Mr. Park, that calculation will cauge 400 times

what's called one case in a million, won't it; sir?

A It would seem roughly about that, yes.

Q Well, about 500 actually. I'm a little off. A 11tt1r

low. About 500 cases, correct, sir?

A Well let me just divide it, Mr. Carr. 457.

Q And the othex, 1f it all got in the figh and people
ate the figh, the 2320 femtograms is about five, the 12,800
18 about five times greater than that, {sn't it, sir?

A Yeas.

Q And--

A Four to fiva;

Q The toxicologist makes that clear in that second
gentence on the second page. If one compares the calculated

daily exposure to PCDD's with these numbers, the calculated
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PCDD exposure exceeds sll these values, doesn't it, six?

A Yes.

Q Now, your cowmittee had & memo from Dr. Levinskas
in which he said the risk was greatly exaggerated by Dr. Neir.
Do you remember that memo, Plaintiffs' Exhibit 12997

A Yes.

Q And here is, Long comes along end says, in fact, that

- 1t's not greatly exaggerated, says that there is indeed, that
. this calculated exposure exceeds gll of the values. Now, this

is en important plece of evidence for your committee to have. |

Now, whethex this calculation--

MR. MUSGRAVE: Mr. Carr, are you going to ask him
that question? 1Is that a question or 2 statement that you juat
made before?

MR. CARR: I'm asking him a questien.

MR. MUSGRAVE: . Well, I would then object, Your Honor,
to the statement, the speach by Mr. Carr that immediately
preceded what he 1s now asking him because he did not allow
the witness to amswer it, so obviously it wasn't a question,

8o obviously it was a speech and it was Coungel's testimony,
and I submit that it {s inaccurate and a misrepresentation of
what the document says; and I request that the Court strike the
sﬁeech and instruet the jury to disragard it.

THE COURT: Overruled on both. You may continue, Mr.

‘59



Carr.
Q (Mr. Carr) This is an impertant plece of evidence,
whether it is right or whether it is wrong, that your committee

should have before it makes a deelision, 1sn't that correct, sir?
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the facts?

| £felt were relevant to our discussions, Mr. Carr.

rather the Nair memo--

(didn’t have & chance to shortcircuit it, did he, sir?

|| beding impropexr, Your Honer. Request that the jury be instructed

to disregard it.

A You're talking about the Loug memorsndum?
Q Yes, I am,
A I would leave that up to Dr.LRoush.

Q For him to decide whether or not you should have all
A . Well, -

Q Is that correct, sir?

A No. 1'm sure he provided us with ell the facts he

Q He provided you with the Nair memo, which, or, no,

A I think that came to me from Dr. Levinskas.
Q Yes. It didn't go to Dx. Roush, did it? Dr. Roush

A The Nair--

MR, MUSGRAVE: I object to that comment by Counsel as

THE COURT: Overruled.

A The Nailr memorandum, as I recall, went to Dr. LevinakaL.
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Q And Dr. Levinskas distributed it to you? .

A Yes.

Q If you look at the Nair memo it went to Papageorge,
Farley and Johannsen, as well as Levinskas, all of whom are
members of your, not allmof whom, but Farley and Papageorge
were members of your comnittee, weren't fhay._sir?

A That's correct.

Q But the Long memo went to Levinskas, who is not a
member of your committee., It weat to'Fueh;man. who is not a
nember of your committee, and {t went to Roush, who 1z a member
of your comaittee, but did not bring it fofward. accoxrding to
your files, isn't that correct, sir?

A I do not remember digcussing it at the committee
meeting. | -

Q The Levinskas mewo is in your file and you do
remember discussing that and we've gone at some length on that,
have we not?

A Yeeg. Levinskas did send his memorandum, .

shouldn't 1it, sizr?

A I asgpume it was considered by Dr. Roush, Mr. Carr.
Q But he ig not ybuf coﬁmittee. is he, sir?
A Dr. FRoush?
Q

Yes.

Q And this piece of evidence should have been conaider&d.
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Yes, he is.

He is your committee?

He is on the committea.

Well, then why'did the rest of you even meet?
I'm sorxy, I misunderstecod. |

Why didn't you just submit everything to him? |

I thought you were asking is he on the committee,

Fo N " T > TR « B

No. He is not the committee, is he, sir? le's ome

of the committea, isn't he, sir?

g“
fH
2]

That's correct, That's correct.
And he has one vote, doesn't ha.'sir?
He repréaents toxicology.

He has one vote, doesn't he, sir?

> 0 > O >

That's correct.

Q Doesn't have twe or five and he cannot dictate the
results of that committee meeting, can he, sir?

A That's correct.

Q And 1if three vote one way and Roush votes another
way, the three will prevail, Qon't they, 8ix?

A I can't 1magin§ that we would disagree.

Q That's not my question, eix. Could you anewer my
quastioﬁ; sir?

A It's inconceivable that we would vote ggainst--

Q Assune that three vote one way and Dr. Roush votes
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another way. Three vote to report and Roush votes not to
report. Will the report take place?
| A Yes, it would,

Q All right. Now, if he withholds evidence that could
conceivably persuade the three that Dr. Naiyx was right, then
the comnittee doesn't really vote intelligently, does 1it, sir?

A I assume with his experience, background and train-

ing~-
O That's not what I'm asking you, sir., I'm agking you

whether or not the committee votes intelligently 4if it doesn't

have all the evidence. If one member of the committee arrogates

unto himself that this should not be known by the committee
md doesn't even give it to the lawyeis'who is charged with
the responsibility of intexpreting the law and determining
whether o¥ not a report should be made, the coumittee cannot
make an intellfgent dacision, can it, sir?

A As long as we have the counsel of Dr., Roush we can
make an intelligent decigion.

Q You are not voting on all the evidence, are you, sir|

A All the evidence considered relevant and worthy of
consideration.

Q And what you're doing is placing the fate of your
reputation as an attormey, the fate of people who might be

exposed to this material in the hands of one person who may

I &3
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- as continuing.

be prejudiced sgainst human health effects. Now, Dr.-- Isn't
that correct, sirt? He may be prejudiced?

A Dr. Roush is a man of high integrity.

Q Is it possible, is it not, that Dr. Roush may believe
in all sincerity and all honesty that the only bad result that
comes from exposure to dioxin, no matter how much you are
exposed to it, the only bad result is going to be chloraqné?

It's possible that he beiieves that, isn't it, sir?

MR, MUSGRAVE: Your Honor, may my objection to now
Counsel asking this witness to speculate as to what somebody
else may belleve and go into the mind of someone else continue
to run to this course of questioning about now speculating and
conjecturing as to conclusions or beliefs cf another person,

specifically Dxr. Roush?
THE COURT: The objection is overruled. It is a

continuing objection., Excuse me. And sb‘noted in the record

A I don‘t know, Mr. Carr,

Q Well, Mr. Park, you've met wit; Dr. Roush on a number
of occasions. He served on the same committee with you. You'wve
had a necesaity to discuss the health effects of exposure to
these chemicals with Dr. Roush. You must have dome that, d¢id
you not, eir? If you're going to serve on this committee

intelligently you must have dlscussed it with Dr. Roush.
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A I have discussed things with Dr. Roush over years.

Q The heslth effects you've discussed, haven't you, gix

A Mr. Carr, I cannot recall Br. Roush's view of the
toxicology of 2,3,7,8 or any other specific isomer.

Q You can't recall then. Would you accépt from me,
aud Dr. Roush will be here in & few days, that he has sworn
under oath that the only bad effecte that you're golng to get
from exposure to dioxin 1s chloracne? And he swore that rather
well, not recently any more, but before this case started.
Before that. He may have changed hié mind now, but neverthe-
less at the time you were wmeeting at t@ese various committee
meetings that was his view., Did you know that that was hie
view, Mr. Park?
1 will accept his view, Mr. Carr.

Now, you would accept his view?

> O >

Yes.,

Q Row, 4f that view is correct, then Monssnto then
need never notify the EPA of the dioxin content, because that's

not one of these bad health cffects from a product that EPA,

the law says that you've got to notify us about, is it, sir?
And chloracne has been, your workers were told by Monsanto that|

chloracne is similar to an adolescent case of teenage acne.

Now, that's not-- There's children in this courtroom that hive

got teenage acue, and that's pot, I submit, and I had teenage
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- not cosmetically the best thing, but it reslly isn't 2 bad

. Section §(e).

acne, it's not a bad health effect., It's unpleasant and it's

health effect, is it, sir?

A . I would not consider it bad.

Q And, therefore, 1f Dr. Roush's view prevalled at
phat conmittee, then yuu indeed were not requirad}to report
whatever the levels of TCDD, then your review that you could
have a tank car full of 2,3,7,8-TCPD go out from the plant and
you wouldn't have to repert it to the EPA, then you would be "
correct, wouldn't you, sir?

MR. MUSGRAVE: Object. Speculation aﬁ&vconjecture.
Assumes facts not in evidence,
THE COURT: Overruled. |

Q‘ (Mr. Carr) You wonldlbe correct, wouldn't you, aiﬁ?

A I think you asked me two questions, Mr, Carr. I'm
trying to-- |

Q Well, answer whichever one you feel like answering,
Mr. Park, ' i

A I guess we're back to the'reporting requirements of

Q Yeah, health effects. Serious health effects.

Cancer, death, incapacitating illnésses. death. Things of that| .

gort.

A In as much as whatever they actually are or speculated
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to be I think the EPA 1s fully aware of all those. I think
that a reading of Section 8(e) and the policy statement would
not require, I think, that it would not be a legal requirement
that that tank car be reported under Section 3(e).

Q Well, certainly if all 4t is going'to cause is

chlorécne. and I'1l agree with you, you're absoluﬁely right,

but that brings up the point that, 1f other toxiQOIOgists have

a different view, let's just suppose hypothetically that some
toxicologists believe that dioxin exposure can cause cancer and

that the EPA believes that and the CDC believes that &nd- the

‘FDA believes that, at differemt levels to be sure, but they

believe, theee agencles believe that it causes cancer. A
toxicclogist employed, two toxicelogiets employed by Mbnﬁanto
believe that to be the case. If Dr. Rough, however, that
doean't believe it to ba the case, 1f the memos go to him and -
never gets to the committee, then the committee d;esn't have
the benefit of dealing with a full deck of cards, doee it, sirft

MR. MUSGRAVE: Is that a question, Mr. Carx?
MR. CARR:  Yes, it 1is.

MR, MUSGRAVE: Is it a hypothetical? Then I object
to 1t. It agsumes facts not in evidence and assumes facts

that are also contrary to the documentation Mr. Carx himself

wag produced.

THE COURT: Overruled.
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A Mr. Carr, I think we would consider Dr. Roush to be
our most eminent authority on medical effect.

Q And I certainly accept that, sir.

A Qnd I think with his presence at any meeting we have
a full deck of cards. | . |

Q Well, not if Dr. or M&. Long's rebort to you, which
supports the Nair memo and takes away from the Levinsgkas -
memo, 1f you don't have that you don’t have a full deck of
cards, do you, sir? You're relying upon one man. You become
a one-maﬁ cormittee and there's no need for you all to meet,
And if that is alfact. you‘re not really fulfilling the obliga+

tions of the law to consider these things, are you, sir?

68

A I don't see Long'e memo as taking away frow Levinskag's.

Q And perhaps you&don't.see that, Mr. Park, and maybe
that's the reason they didn't give it to you. But for what-
aver reason you didn't have it and ﬁou didn't have the ability
to conclude that; and you might have concluded that, I'm sure
you would have concluded that, the point 4is the EPA law and

the regulations that Monsanto set up itself requires that these
facts be considered by a committea, doesn't it, sir?

A The quegtion ss to whether there 1s an 8(e) report
requirement--

Q Yes.

A -~be congidered by the committee.
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{ because it's difficult for me to remember all of them.

Q And that means that that committee wust comsider al;
relevant facts, mustn't it, sir?

A That's right.

Q And the opiniong of toxicologists are relevant
facts, aren't they, sir? |

A Vhatever Dr., Roush--

Q Excuse me, -Mr. Park. That‘ian;t what I'm asking you.
I'm saying the opinions of Dr. Nair, Dr. lLevinskas, Dr. Long
are relevant opinions, aren't they, sir?

A 1 don't know. It might not be. If our toxicologist~

Q ° You're speculating again, aren't you? |

A Yes.

Q These are thinge that is in the functipn of your
committee to decide. You have not acqapted a dictatorshiﬁjen
that commiﬁtee. have you, sir?

A Mr. Carr, that's not true.

Q Ch, then you have accepted a dictatoxrship?

A I was answering your first question, Mr. Carr.

You'll have to allow me to answer each-quesﬁion 86 you go along|

Q Well, Mr, Park, let's go one at a time. Is it the

full committee that's supposed to have the obligation of making

these decisions?

A The full committee considers the information.

L J
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Q And does the law require that the full committee get
ell relevant 6p1niona from toxicologists?

A The law requires that we consider relevant inferma-
tien,

Q And are opinlons from toxicologiste relevant informa-
tion? |

A Toxicological information is reievant and we obtain

that from Dr. Rpash.

Q Are opinions from toxicologists relevant information?

A Some might or might not be, as Dr. Roush would
determine. I'm not going to sit here, Mr. Carr, aﬁd say that

Dr. Roush might not evaluete different thoughts that come to

him from different people, and some he will perhaps agree with,

some he may not agree with., But it's his respousibility. He

is the bead of the medical departmant. He is the representative

on the committee to provide us with informationr, relevant
information on health effects.

Q Did he put any toxicol§§1c51 opinion in writing that
we could compare it with other't&xicologia:s?

A I don't recall,
Is he a toxicologist?
He certainly appears to be well-qualified.

Is he a toxicologist?

> o »r» L

I'm not certain as to his qualifications, Mr. Carr.
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I would coneider him well-qualified in toxicology.

Q Well, how can you consider that if you don't know
that he's a tdxicOIOgist? Does he belong to any toxicologicai
organizations?

A If you presé me, I would consider him to be a toxi~
cologist, |

Q And you know what a toxieologist is from your yéars
of work. I thought he was a man that was ao M.D. and had no

speciality in toxicology. Now, you can be a M.D. and a toxi-

cologist. .I'm not suggesting you cen't wear two hats. But my !

question 1s, is Dr. Reoush a toxicologlst?
A If you press me, I believe I would comsider him as

such.

Q I'm not asking you if you would consider him as such.
I agked you whether or not he was one, sir.

A Okay. To the best of my knowledge, I would say he
is a toxicblogist.

Q And he's told you that?

A I believe I have heard hiﬁ use the term clinlcal
toxicologist. Now, I am not femiliar myself, deeply familiar |
with that texm.

Q He didn't give you a memo taking away from or contra-
dicting any of these pecple that you know are toxicologiscts,
did he, sir?
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A I do not have a memorandum,

Q And your committee voted mot to notify the EPA with-
out having the opinions of Mr. Long, did you not?

A That would appear to be the case.

Q And Mr. Long concluded, did he not, that to assume
that the carcinogenic potential of all PCDD's 1is equivalent to
2,3,7,8-TCDD without test data may not be appropriate, didn't
he, Bir?

A Just a moment, Mr. Carr.

Q Second page of his report of January 23rd, 1985 to
Dr. Roush.

A And you were.reaéing-- Ah, The next to last-- I'm
sorry, where were you reading?

Q The next to last, third from last sentence, '"To
assume that the carcinogenic potential of all PCDD's 1is equiva-
lent to 2,3,7,8-TCDD without test data may not be appropriate.”
He says that, doesn't he?

A That's correct.

Q But he just says that it may not be appropriate,

doesn't he, sir?

A That's correct.

Q He doesn't tell you that it is inappropriate, BHe's
giving this information to you, isn't he, sir?

A That'e what he says.
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_ says that, doesn't he, 8ix?

J

Q And it could be appropriate, couldn't it, sir?

A lle says it may not be.

Q And what he tells you finally, probably the most
important thing in the whole document, is the last sentence,

"The actual risk is currently impossible to calculate.” He

- A He says it's lmpossible to calculate.
Q That means that the risk may be greater, it may be

less than the calculations that both he and Dr. Kair have made
and that Dr. Levinskas have made, isn't it, sir? 1Isn't that

what that means?

O | woﬁld not read that sentence that way.
Q Sir, you would not read it that way?
A No, I would-- He's not saying it cannot be evaluated

or considered or an assignment made.
Q I didn't say that. 1 said it can't be calculated.
A  That's right.
Q It may be a greater risk than what these gentlemen
have calculated or may be a lee;er risk than what has been .

calculated, .isn't that correct, sir?

A I don't read his statement as implying that, Mr. Carﬁ.

Q Isn't it exactly what he says, it's impossible to
calculate?

A That's correct.
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Q If it is impossible to calculate, that meané it caﬁ't
be known by calculation? |
A But it can Be estimated, I would assume.
Q@ You would agsume that. Well, of course, you are notx
a toxicologist,
A Tha;'s‘correet.

Q So how can you assume that, Mr. Park? You've told us

a dozen times that you're not a toxicologist, so how can you

' agsume that?

A Right. .I can assume 1f it camnot be calculated it

could be-~
Q You can assume that?
A Yes.

Q Then you are exercising jﬁdgments relating to toxi-
cology, arent you, sir? All this time you've been telling us
that you're not a-- |

A I'm just trying to answer your questions, Mr, Carr.

Q No, Mr. Park. What you do is y&u show that you ha%e
knowledge of toxicology whem you believe it in th; interest 6f
Monsento to demonstrate it, but when you-don't believe that
it's in the interest of Monsanto to demonstrate it, you feign
absence of knowledge, you feign ignorance, you suggest to us
that you haven't learned anything in these six years. That's

what you do, Mr. Park,
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MR. MUSGRAVE: Object to Counsel's speech., Request
that it be stricken from the record and the jury instructed to
disregard it. |

THE COURT: Overruled.

Q (Mr. Carr) Mr. Park, the end result is is that
Monsanto lets go without notifying thg EPA a substance upoﬁ
the American public, ths'risk of which cannot, it's impoasible
to calculate the risk, isn't that correct; sir?

A I don't know that that's--

Q  And that dioxin, Mrx. Park, 250 parts per billion, and
we've already gone through perhips a hundred times, no, a
thousand, & hundred times less than the 20,000. Any number of
times less. Here's one with 48,000 parts per billion of dioxin.
You've corrected me, you said it was 50,000. Now, that's, in
February of '79 that's dioxin that went out to be put in eithex
oll well additives for oil well workers or on the lawn., Not
250 parte per billion that they can't calculate the risk of,
but 50,000 parts per billion. Mr. Park, do you conceive that
your committee has done its duty under the law?

MR, MUSGRAVE: Object, Your Homor. Thet's an improper
representation of the evidence.

THE COURT: Owverruled.

Q (Mr. Carr) Do you conceive that Monsanto has played
faix with the people of Sturgeon, its workers and the public?
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MR, MUSGRAVE: Object to the question. Improper
question.
A Certainly, Mr., Carr.
THE COURT: Overruled.
MR. CARR: Your Honor,vl'm ready to go to the next
éoi.nt.
THE COURT: Okay. Then we'll break for lunch at thq
time,
Ladies and gentlemen, we'll break for lunch at this time.
The admonishments that I give you during the other breaks will
apply during this one also. We'll resums again at 1:30.

Court's in recess for lunch.
(Vhereupon noon recess was had.)

* % % k&

THE COURT: Mr. Carr,

(At this time Plaintiffs’ Exhibit No. 1314 was marked

for identification by the court ropoxter.,)

Q (Mr. Carr) Mr. Hicks, or Mr. Park, 1'il hand you
what's been marked Plaintiffs’' Exhibit 1314, which puxports to

be a memo from a G, D. Stevens, dated November the 2nd, 1981
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to R. C., Richardson, and I'll ask you to look at that, please.
Do you recognize that es digcussing the question of, at least
aﬁong other things, the question of dioxin in the product
2,4~dichlorophenol that Monsanto was engaged in selling to
Diamond-Shemrock?

A  Mr., Cerr, this iz the first time lI've scen iz, Could

1 take just‘one or two minutes to read it, please?
Q Sure you cam.
MR. CARR: And while he's doing that, Your Honmox,
since it 15 a Monsanto-Exhibit, I would like to offer it into
‘avidaqca and pess it to the jury so we camnot waste any more

time with 1it,
THE COURT: Any objections?

MR, MUSGRAVE: Your Honor, we would object again.
It is 2,4~dichlorophenol. It is a document that's not authored
by this witness, nor was he copied in on it. We would object

to the document on the basis that it is not the product in

question, the subject matter of the lewsuit and lack of founda-

tion for interrogation of this witness.

THE COURT: Mr, Carrx, do you have anything you wish
to add?

MR. CARR: Your Honor, it is relative to the chlorin-
ated phenol. It is clearly one of thelr documents and Dr.

Wileon i3 the raecipient of the memo.
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THE COURT: Okay. It will be admitted over objectlﬂ

(At this time Plaint{ffs' Exhibit No. 1314 was
admitted into evidence by the Court over objection.)

MR, MUBGRAVE: He was copied.
THE COURT: You way pass it to the jury.
MR, CARR: Thank you, Your Honor. Did I give ths

Court a copy?
‘THE. COURT: No. Thank you,

Okay; Mr., Carr. I've finigshed reading the doemant.‘ '

A
Q I'm weiting for the jury to finish reading it,

A Sure.

Q Hr. Park, the document refers to a telephone call
that Mr. Stevens had with a Mr. Frank Hicks, who was the works
maneger for Diamond-Shamrock et Tuscaloosa, Alabama?

MR, MUCSGRAVE: Your Honor, may nmy-~

Q Ig that correct, sir?

MR, MUSGRAVE: May I object to the questioning of
this witness about what, interpreting this document, agein a
docunient he did not author, and that the document spesks for
itself, and this gentleman did not author it, did not receive
& copy of it. There is no foundation thet he participated in
any of the subject matter or the discussions that might be the
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content of it, and also objact to the hsarsay that is contained
in the document and add the hearsay objection, but I'd like
the other objection, 1f overruled, be s continuing objection
to the examination of this witness on that basis. . -
-+ THE COURT: Fine. Thosé objections are overruled. .
They will be continuing objecticns to the entire course of

questioning.
A Mr. Carr, 1 see where it says subject. It gays,

"Call report.” 1Is that what you're referring to? I don't |
know. I don't know whether this was & telephone cgll or what.
It's not clear to mwe, unless I miased aometlﬂng in my reading,

my first:— raading.
Q Well, whether it's a telephone call or vhat 1t is,

it refers to.n contact with a Mr, Frank Eicks, who {s the

Tuscaloosa works manager for the Diamond-Shamrock Cempany

located at Tuscaloosa, Alabama. You wnderstand that, sir,
don't you, from reading this?

A It appears to be what it said in the memo.

Q And ylou. of course, know that Dismond-Shamrock is |
& major customer of Monsanto, purchases 2,4-dichlorophenol and
uses it to make 2,4-D? You know that, too, don't you, sir? |

A I can see that in the memorandum.

Q You know that without seeing it in the memo, don't

you, air?
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A I think I've heard references to it, Mr. Carr, I-
don't deal with that part of the company.

Q Wbli. Mr., Park, you had &n important meating on
January the 7th, January the 6th, 1981 in vhich you discussed
ag & TSCA meeting the fact that Dismond-Shamrock was a major
purchaser of Z.A-diehlozéphenol. Sureiy you remember that..uir
That was the subject of that meeting. Refer to flaintiffs'
Exhibit 1241, if you will, sir.

A Would you bring that?

Q- That's your signature on that exhibit, {sn't it, sir?

A That's correct.

Q _.And you discuss there, do you not, you state, do you
not, “"That the major purchaser of dichlorophencl is Diamond-
Shamrock and uses 1t in the manufacture of 2,4-D1"

A That's correct.

Q Now, does that refresh your recollection, sir, as tov
vhat you know about Biampnd~$hamxockt

A Yes, it does. i

Q All right., Now, Mr. Carr, this memo discusses the
fact that Diamond-Shamrock 1g, has used your DCP, your dichlore
phenol in the past, doesn'’t it, sir?

A Let me find that, Mr, Carr. It aeppears to me to be

“ contexplating future supply of 2,4-dichlorophencl.

Q Could you look at the second paragraph, sir, where it

T
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I 4t*s got too mueh dioxin 4n 4{t? That they have to use it for

I

tells you that it can't use your product in making 2,4-D because

neking something called amine or amine or whatever it is.
Which--

Paragraph number two.

Yes, Which ientence. Mr. Caxr?

The last ¢ne-fourth of paragraph number two.

> o > O b

All right.
Q In 1981 Diamond was able to use Monsanto 2,4-DCP only

in the production of amine products.

MR. MUSGBAVE: Object to Counsel's mischaracteriza-
tion, because he added because it had dioxin in it. It dqean‘t
gay that in the sentence,

MR. CARR: Hbli. 1£f you read a little bit farther
you will see it,

Q (Mr, Carr) It goes on to say, does it not, ™In 1982
Diamond will be able to use Monsanto product to wmake amine,

ester and dry 2,4-D formulations. This is contingent on our -

sbility to conmsistently provide 95 percent low dioxin waterial.f

Doesn't it say that, gir?
A Yes, it does.
THE COURT: Objection ig overruled.
Q (Mr. Carr) Now, the paragraph numbered tﬁree talks

about the fact that, brought up at your examination by Mr.
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Musgrave the other day, that 2,4-D has got to meet certain
requirements in Canads and that Diamond says their 2,4-D has
been approved for sale in Canada. You see thaf:. alr?

A fes‘, sir, I see that.

Q  And they've upgraded their label to read dioxin-free.
Do you sa;a that also?

A I see that.

Q And it discusses how they made changes in theix plant
in order to avoid the possibility of dioxin production?

A I see that.

Q. And you know from earlier exhibits that Dr. iﬁleon

Y discussed that change that they were going to use a toluene

method of making 2,4-D that would prevent the formulation of
dioxin, or do you know that? |

A I don't recall that, Mr. Carr, _

qQ You don't recall that. Well, {t's not important at
this point that you do recall. But in eny event, they tell
you Dow's material has been, and that's the material that we

discussed in this memo 1302A, that Dow's material has been
certified to be within acceptable dioxin minimums, You see
that, too, don't you, sir?

A I don't think they‘re talking about the same thing,
Mr. Carr. Thelr placard here, 1 think, deals with the labora-

tory semples.
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Q Well, that's what you're suggesting, but this talks

about 2,4~dichlorophenocl, doesn't it, sir, and they're talking

about a purity of a special lab distilled lot by the manufaeturTr.

They're talking about six one-gallon paile?

A Yes, apparently.

Q@  They're talking sbout the presence of 2,4-dichlore-
phenol, and I won't eﬁen insist that you agree to that, sir,
They're talking about that Dow's material has been certified
to be within scceptable dioxin minimums, aren't they, sir?

A . Yes,

Q And the rext sentence says that they analyzed one of
your 2,4~DCP tank cars and found that it was high in dioxin,
Do you see that, sir? |

A Rigﬁt. He gays that that's what Mr, Harwell of the
Diamond-Shamrock plant reported.

Q And a8 far as yoﬁ know that's true, isn't it, sir?

A. I‘have no idea whether it's true or not, Mr. Cexr.

Q Well, you know ﬁhat the past 2,4-dichlorophenol
produced by Monsanto is shown by this Exhibit 1301A is indeed
high in dioxin, You know it from this evidence, don't you, sirj

You know that it had 48,000, 50,000 parts per billion of dioxin

in {t? You saw the document, your own company's report that
sald it, didn'tc you, six?

A You showed me & document. I see the number on there,
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Mr. Carr.

Q It was your company's analysis. It wasn't mine. It
wasn't Diamond-Shamrock. It was your company's anaiysis. wudn't
it, sir?

A  8ir, I don't know more than what you have put on the
exﬁibit here. | .

Q Well, you do know more than that, because you saw
the document. I gave the exhibit to you.

A You did give me the exhibit,

Q And it was Monaanto's analysis that I gave you, wasn't
it, sir? Each of those exhibits :hgt I gave you were analyses
performed by Monsanto's employees, Monsanto's analytic‘chemieta
weren't they, sir?

A Mr. Carr, I can't recall, but 1{f you ;taté they were.
I will accept that,

Q No. No, Mr. Park. Do you need to see the -memo that
was produced?

A If you tell me that that was~-

Q Mr. Park, I'm not willing to have you take it on my

word,
A 1 don't recall.
Q You don't recall seeing an exhibit?
A I do recall seeing exhibits.
Q Prepared by Monsanto for each and aevery one of these
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except the exhibit prepared by the University of Nebraska that

found a higher content than any of your exhibits found. You

don't recall me showing you an exhibit for each of those, Mr.

Park? ‘

A Mr. Carr, I sald I do recall seeing some exhibits.
I don't recall vho performed the analytical-- - |

qQ Do you recognize the numbexrs here MB54l as being
Monsento's numbers, sir?

A  No, I don't, Mr. Carr,

qQ Do you need to see these documents egain?

A  No. If you are counsel to state that those numbers
are correct--

Q No, Mr. Park. I'm not willing to go on that basis.
I wvant you to remember that you saw the documents. I want you
to testify to the truth, because you know you saw thoses docu~
ments.

A Mr. Carr, I'm simply stating--

MR, MUSGRAVE: I object, Your Honor, to this badger-
ing. I object to Counsel's badgering the witness. He has
asked the witness the question. He has answered to the best
of his ability. Mr, Carr insists now that he should answer the

quastion differently.
Q (Mr. Carxr) Let me refresh your recollection.

MR, MUSGRAVE: Just a moment, Your Honor.
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 You challenged it, and that's the reason I brought it out, so

gsomehow Diamond-Shamrock 1s not telling the truth?

86

THE COURT: Objection 18 overruled. You may continua)
Mr. Carr.

Q (Mr. Carr) Do you see the decument 1135B? Po you -

remember seeing that before? De you remewber seeing the smalley
part of it, sir? The ome that wasn't blown up from which it
was téken. Now, is'youx memory refreshed, Mr. Park?

A I can dimly remember that. You've shown me a great
many documents that I have not seen before I came here, Mr., Caty,
and I'm trying to recall that.  That was part of a Monsanto

document?

Q Yes.

A I'm eimply stating Y don't know who performed the
analyses, Mr.'Carr. in responee to your questiom.

Q No, Mr. Park, because what you said before, you .
challenged what they sald. You challenged their finding.
Thet's the only reason I brought it up, because you said, well,‘
that'g vhat Dismond-Shamrock said, and if you had not challenged
it, Hf} Park, I wculd not have brought this ocut to remind you
that your company found high dioxin levels in your 2,4-DCP.

that'e a challenge to that statement. You are suggesting that

A I wasn't challenging anything, Mr. Carx. I was just
pointing out that it was Diamond-Shamrock that had reported it,
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Q And that's exactly what I read to you, that it was
Dismond-Shamrock that analyzed it?
A That's right. |

Q And Indeed these exhibits show that Honsanto has

'2,4-dichlorophenol that's high in dioxin contemt, don't they,

sir?

A I wouldn't say it was high. It contains dioxin,

Q But you don't say that 50,000 parts per billiom 1s
high? If you don't say that, that's your privilege, Mr. Park.

A Well, now he doesn't--

Q Are:you saying that 50,000 parts per billion is not
high?

A M:. Carr,-- o

MR, MUSGRAVE: Objection, Your Honor, to_Counsel'a

reference to that document, which I previously objected to
becaése of my basis of the misrepresentation about the levels
also being noted in connection with Mr, Carr's question which

now zssumes the correctness of that, and I object to Counsel's

statement to that effect.

THE COURY: Your objeetion 1s noted.
MR. MUSGRAVE: 1T assume it's overruled.

THE COURT: It is.
MR. MUSGRAVE: Thank you.

THE COURT: As were the prior objections, yes.

«f
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A As one who is not an analytical chemist, let's see,
that would be 50 parts per million. I would not comsider that
high.

Q And that, of course, is the philosophy that followed,
that you've been cohsistently following at Monmsanto? Could
you accept for a moment~~-

MR. MUSGRAVE: Just & moment, Mr. Carr. Is that a
question? If it is not a question--
MR. CARR: Yes, it is a question.

Q (Mr. Carr) That is the philosophy that you have beeﬁ

following in bebslf of Monsanto in ﬁhe-job that you've been

performing for Monsante in making the determination of whether
or not the EPA should be notified of the dioxin levels of your

products, ien't that correct?

A Ne, Mr. Carr, that was simply a response to your'

question.
Q You haven't been following that philosophy? Didn't

we establish yesterday, Mx. Park, that you believed you were

! not obligated to report to the EPA if your 2,4-dichlorophencl

contained 50 percent of dioxin and spilled in--no, it didn't

spill--and was shipped out to be made into Lysol? Didn't we

go through all that yeaterday.and didn't you say that you

believed you were under no obligation to report that to the EPA

under Section 8(e)? Did I dream that up?
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And it did not epill.

Yes, it d1id not spill,

> 0 >

Yes, that's correct. Under 8(e).
Q And, Mr. Park, do you accept that other person's,
the people making the product that's going to be sprayed on the
people's iawns might diSagree with your definition of whether
it 1s high dioxin content or mot?
MR, MUSGRAVE: Well, I object to that as calling for
speculation and conjecture and the state of mind of others
as to what they believe and don't believa.
THE COURT: Objection's overruled.
A Mr. Carr, anyonme can disagree with you.
Q Mr. Pafk, and you see that Diamond-Shamrock when
they discovered that your product had what they called high
levela-of dioxin in it, they didn't use 1; for 2,4-D. They
said, we're not going to put that in the bottles that people
are going to spray on their lawns and their dandiliona and
they're gbing to walk on and they're going to sit on. They had
information and they acted accordingly, didn't they, sir?
A ¥ell, they don't say that in the memsfandum. Mr. Carr
Q Oh, they don't say that? You don't see that, sir,

in there?
A Not all that you juet stated, Mr. Carr.

Q You don't see that they said before in the earlier
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paragreph that they were able to use your 1981 producticn only
in the p'roduc-t:ion of amine product?

A I do see that.

Q And isn't this memo talking about that they analyzed
one of your 2,4-DCP tank cars and found it higfx In dioxin?

A | Yee. |

Q And they didn't use it then except for the amine

product, isn't that correct, sir? Doesn't that follow, Mr. Pari?

A Mr. Carr, I'm in no positien to go beyond the words
of this memorandum,

Q And thet's perfectly fine with me. That's all I'm
agking. Doesn't this-- |

MR, MUSGRAVE: Object. You're asking him more, Mr

Carr. You're asking him to go beyond tl;at ‘and to speculate
and draw conclusions as to what the document says beyond what )
the words say, Mr. Carr, and I object that Counsel :!.‘s in fact
asking him to go beyond that, and if he hasn't asked him to go

beyond that then my objection should have been éustaf}ned.
THE COURT: OCbjection is overruled. You may continue,

Mr. Carr,
Q (Mr. Carr) Doesn't this document tell you that they
used the 2,4-DCP of Monsanto only in the production of amine

product?
A I don't see that in hexe, Mr. Carr.
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"Carr. I would essume that it was done.

Q Lock in the second paragraph, the second to last
sentence in the paragraph.

A Uh huh. Okay. It says.in 1981 Diamond was able ta.
use M:isanto 2,4-DCP only in the production of, qnd‘I believe
that's amine product. “

Q Exactly what {t says, 1sn't it, sir?

A I tried to read it.

Q Now, is it fair reading of that to say that since thej
used it only in amine product that they did not use it in 2,4-D

A In 19817
Q Yes. Is that fair?

A I would accept that,

Q And, of coursé, you notified them in following your
January the éth, 1981 meeting that there was dioxin in your
product, didn't you, sir? Look at the memo 1241 that I gave

you, sir,

A Right. The memorandum ends with a recommendation
that customers be advised of the above-described analytical
result,

Q And you know that Diamond-Shamrock was advised,
don't you, sir? You don't know that? |

A That would be beyohd ny area of responsibllity, Mr.

Q If it wasn't done it should have been done, shouldn't
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for fdentification by the court reporter.)

it, sir?
A It was recommended by the committee that it be done,

Q Would yeu mark this a2 an exhibit?

(At this time Plaintiffs' Exhibit No. 1315 waes marked

Q (Mr. Carr) Handing you what's been marked Plaintiffs!

Exhibit 1315. I'11 ask you to take a look at that, sir.

MR. CARR: Ask leave while he's looking at it, Your

Bonor, 1'll offer it into evidence and ask leave to pass coples|.

to the jury.

' MR, MUSGRAVE: Sama quection as before, Your Honor.
it deals with the 2,4-dichlorophenol. It doesn't deal with tﬁa
product in question in the lawsuit.

Tﬁﬁ COURT: Okay. 1It's admitted over objection. You

way pass it to the jury.

-

(Af this time Plaintiffs' Exhibit No. 1315 was admittfd

into evidence by the Court over objection.)

A I've read the memoranda, Mr. Carr.

Q 1'm waiting for the jury to read it, Mr. Park.

Now, Mr. Park, to put it in proper time frame of reference‘
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on January the 7th, 1981 your committee meects and you say that
the major purchaser of dichlorophenol, Diamond-Shamrock, usee
it in the manufacture of 2,4-D, correct, sir?

A Correct,

Q You notified them that-- And that clearly says that
they afe using it theretofore in the manufacture of 2,4-D,
doesn't it, sir? They're saying they use it in the present

tense, s8ir?

A  That's correct.

Q  And you write them a letter im March 17th, 1981 and
you tell them that your 2,4-dichlorophenol has dioxin in it,
don't you, sir?

A That's correct,

Q And then you learn in Novemﬁér 2nd, 1981 that in 1981
Diamond wae able to use Monsanto 2,4-DCP only in the production
of amine product, correct, gir?

A They don't Qay why they only used it there, but they

-

do eay--

Q Mr. Park, would you please respond to my-queation?

A They say--

Q They say that they were-~- You were able to use it,
was able to use it only in the procduction of amine product,
doesn't it, sir?’

A Yes.
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Q Now, they were Informed that it had dioxin In it, and
they determined and it wae not used thereafter in 1981 in usfﬁgl
on 2,4-D, in making 2,4-D, is that correct, sir, so far as you
can see from these documents?

A The document indicates that in 1981 Diamond used
Yonsanto 2,4-DCP only in the production of amine product.

Q It also says they were only, was able to use {t only
in the production of it, doesn't it, sir?

A Yes.

Q Yes. And they opfed not te put it in a produet, not
to use 1t in making a product that's sprayed on people's lawns,
didn't they, sir; because they, or whether they did it because
or not, they had ;pformation indicating that it had dioxin in

it, isn't that right, sir?
MR, MUSGRAVE: Object. Speculation and conjecture.

THE COURT: Overruled,
A There's no indication here as teo why, in 1981, Diamond
used the Monsanto 2,4-DCP only in the production of amine

product. )
Q Is there any indication that they wented to use it

in 1981 in making 2,4-D formulations?
A Well, they may have expanded their facility.
Q Excuse me. Could you answer that question, plesse?

A No. It says, “In 1982 Diamond will be able to use
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Monsanto product to make amine, ester and dry 2,4-D formulationg

Q Contingent upon what occurring, Mr. Park?

A "This 1s contingent on our ability to consistently
provide 95 percent low dioxin materizl.” End of quote,

Q Now, Mr. Park, does that lead you to the conclusion,
this document lead you to the conclusion that they were able to
use it in 1981 only in making amine product and that they would
be able to use it in 1982 only if Monsanto is able to give them

low dioxin material? 1Isn't that a fair reading of the document,
Mr. Park?

A May I deal with the two parts of your question
separately, please? Looking at the November 2nd memorandum,
Mr. Carr, it gives no reason why Diesmond used Monsanto 2,4-DCP
only in the producj.tion of a;nina .product, but then it goes on to
say, to Indicate, and I can paraphrase thig, that Diamond's
use of Monsanto product in 1982 to make amine, ester and dry
2,4-D formulations was, 1s coantingent upon Monsanto abi.litj} to

consistently provide 95 percent low dioxin material,
Q Yes. And there's additiomal little bit of informa-

tion that you cen use in coming to your conclusion, Turn to
- \

the second page. Page two of this report, paragraph five,

See 1f that doeen't help you in making that conclusion, Mr.

Parkn

A I was paraphrasing what was in the memoraendum.
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though, did you, Mrz. Park?

" a taok car right now of 2,4-dichlorophenol, 93 percent 2,4-di-.

Q You didn't paraphrase the second page, paragraph fiva

. A No.

Q Paragraph five tells you that Monsanto presently has

chlorophenol leoaded and ready to sﬁip. but that the material
would have to be segregated end used only in amine production.
VWhst doeg that mean to you, Mr. Park?

A That this car could be ghipped to Diamond, but they
weuld use this material only in smine production,

Q And they would not be able to use it in the production
of 2,4-D, 4isn't that correct? |

A I don't‘kpov'whether they would or mnot.

Q éirf T

A Here it sgays-~

Q Could you answer that quéstion. please, Mr. Park?
And not be able to use it-- Sir?

A That requires speculatio& on my part as to what was
in the wind of the author. ?

Q You have to speculate where they say the material
would have to be segregated and used only in amine preduction?
The word only means exclugively, doesn't it, Mr, Park?

MR. MUSGRAVE: Maybe he doesn't know what amine

production 18, Mr. Carr.
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MR. CARR: Sir?
MR. MUSGRAVE: Maybe he doesn't know what amine
production 1s. Do you know?
MR. CARR: I dou't care what it is. It's not 2,4-D
préduction. |
. MR. MUSGRAVE: It figures you don't,
MR. CARR: As long as it's not going to go to the

public snd be exposed to {t, I really don't care, Mr. Musgrave.

Monsanto makes a lot of good chemicals.

_MR. MUSGRAVE: There's other reasons you don't care,
Mr., Carr. They'll come out. ‘

MR. CARR: Oh?

MR. MUSGRAVE: TYes.

MR. CARR: You mean I'm going to learm something
else thet you haven't disclosed to me? I thought éhe rules
required you to disclose\to me that Iinformation that you had.
Could we approach the bench?

MR. MUSGRAVE: It's right in the document, Mr, Carr.

THE COURT: Okay, gentlemen. Llet's go to the question,

gentlemen.

MR. MUSGRAVE: Very pl#in words. '

MR. CARR: FNothing new? You're not golng to come up
at 8:30 tomorrow morning with another document? |

MR, MUSGRAVE: Right in the document, Mr. Carr.
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. ment,

THE COURT: Okay. Genflémen, let's go to the docu-

Q (tixr. Carr) Now, Mr. Park, you do know what the word
only means, don't you, sir? | |

A I think so.

Q It means used for notﬁtng else excépt?

A Yes,

Q A1l right., Now, Mr. Park, the customer, your‘customaL
was inférmad, and vhether you believe that it's associated with
the information that you gave and whether you believe that it'e
becauge the product is high in dloxin content, nonetheless
foxr whatever purpose the information that you gave them they
ended up not using~;t in 2,4-D, didn't they, sir? Your antird;

1981 production.

A I dom't know if it was Monsanto's entire 1981 pro-
duction. | |

Q Oh, I'm sorry. You're correct. The production, your
entire production that you'sentito them?

A Yes. Diamord ueed our, Monganto 2,4-DCP in 1981 only
in the production of amine products.

Q Now, given that information in ‘81, do you reckon
if you'd given them the information that you had in 1979,
March lat, 1979, do you think that they might react, just

barely might have reacted in 1979 the way they did in *'81 if
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you had advised them that it contained 16,000 parts per billdion}
MR. MUSGRAVE: Object. Speculation and conjecture.
THE COURT: Overruled.
A I have no idea, Mr. Carr. | |
Q -VWell, Mr. Park, you do kunow that the information thet
you gave them in '81 aﬁout the dioxin c¢ontent according to the
Exhibit 1315, 1is it, that-- |

A Yes.
Q --vhat was there is they only had five to fifteen,

one lot only had five to fifteen parts per billion in it of
tﬂtra-dioxinsamd~fhat other lots had well below the five parts
per billion 1imit? You see that, don't you, sir?

A Yes, I do.

Q@  So they reacted-- And you don't even call it'2,3,7.8
in this memo, do you, gir? This letter to them you tell them
that we've got one lot out of thirteen that had five to
fifteen parts per billicnm of TCDD in it, and coincidentally -
they quit using 1t, The lots that were st;ipped to them or to
whoever bought these lots of DCP, 2,4-DCP iu 1979 had, by your
calculations, 3,000, I'm sorry, 360 parta per billion of
tetxa~dioxins in it, isn't that correct, sir?

MR, MUSGRAVE: Object to that multiple question,

Your Fonor. If it was a question, 1t was a multiple question.

He started out making a speech and now this last portion is a
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question. I request that the prior portion of it, which wa$ a
speech and which was inaccurate and which was a misrepresenta~
tion, be stricken.

TRE COURT: Overruled on all points.‘ You may answver
the question.‘

Q (Mr. Carr) Isn't that correct, Mr. Park?

A I'm sorry, Your Honor. I just can't recall the last
rart of that question.

Q The 2,4-dichlorophenol that wag sold end shipped out
in March of 1979 or theresbouts contained 360 parts per billion
of tetrachlorodibenzo-p-dioxin, did it not, sir, accordingfto-
this Exhibit 1301A?

A According to that exhibit.
Q  And that is approximately 24 times higher tetra

concentration than mentioned in this Exhibit 1315 dated March
17¢h, 1981, 4sn't it, sir?

A I guess, The 450--

Q The 360, sir.

A I'm sorry. The 360, right, would be twenty times

fifteen.
Q Twenty-four times higher than--

A Than-~-
Q ~-the information you pessed to Diamond-Shamrock in

March of '81, {sn't that right, sir?
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A It appesrs so from these documents,

Q To your kmowledge did you ever tell Diamond-ﬁhamrodk:

prior to March 17th, '81 that the product, the 2,4-dichioro-

phencel you were shipping out contained levels of tetrachloro-

dibenzo-p~dioxin higher than fifteen parts per billion?
A  Not to my knowledge, Mr. Carr, but as I've stated
I would not have knowledge of that. |
Q And do you-- Well, again, I've baeen, the Monsanto
is under orders, court orderes te produce to me ail letter;

that they sent to customers, and this ig the only, this is the

‘earliest dated letter that we have dealing with this--

A I understand.
Q' --gubject. Would it be fair then, assuming that

Mongsanto has obeyed the orders of Court, that no others were

sent?
A . My, Carr,--
Q Is that a fair assumption, Mr. Park?
A I'm not prepared to say that, Mr. Carr.

0 Ther you either are assuming that Monsanto is with-

holding evidence contrary to the orders of this Court? That's

the only alternative, isn'‘t it, sir?
A It 1g¢ not at all, Mr. Carr.
Q What's the other alternative, Mr. Park?

A Monsanto is a large company with meny different
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departments, divisions, different part; of the company, éll
involved in different aspects of producing products, distribut-
tné them, marketing them. I have no way of, and I'm sure all
of our people who have been informed havae diligently tried to
produce documents. I'm sitting here. I have no way of knowing
the extent to vwhich this has been accomplished. A1l T can tell

you is that I have no kncwledge of such contact.

Q Well, you understand the importance of the Court
order in this case. It doesn't just order you or Mr. Nassif of
Mr.‘Musgrave or Mr. Heineman or Mr. Ryder or Mr. Cornfeld or
Mr. Thiess to obey the orders of the Court, it's from the
president of your compauny, Mr. Mahoney, all the way down to

the lowest employee., That's the way the American system 1is.

They're all obligated to search all of their files diligently
and send us thig information. We have to assume, we have to
depend upon the integrity, however, of y&u pecple to obey.

We cannot go into your offices and dig uqder your floorboards
to find what mey be there. You undefstaé@ that. Will you,
therefore, assume that your company has followed the constrainﬁ

of the law and has searched every place they could possibly

search for such a letter and that none has been forthcoming?

Will you assume that, sir?

A I can assume fhat. but then why do you ask me the

question, Mr, Carxr, as to whether I am aware of any such-=-
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didn't they?

Q Because that's exactly what I'm asking you, whether
or not you are aware of any, sir?

A ' I am not.

Q All you have to ssy is no, you're not aware. You
don't have to add that there may be eomé of which you are
aware. See, 1f you would just respond to the qﬁestiqn we
could move right aleng, Mr. Park,

A 1l ar not aware, Mr., Carr.

-Q And, Mr, Park, and what you did see from this informg

tion 1s that once they learn they changed their ections,

A Onece they?
Q Once Diamond-Shamrock lesmed they quit using your

product in the manufacture of 2,4-D?

MR, MUSGRAVE: Well, Your Honmor, I think this has
been asked about two or three times now and I object to it as
Just repetition.

MR. CARR: Well, Your Honor;, I never get quite the

same answer though.

THE COURT: Objection is overruled.
A  No. Where is that in here?

MR. CARR: You see?
"THE COURT: Mr. Park, smswer the question.

A I don't know. I don't see it in the document. I'm
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sorry. You say they changed. All I see in here, Mr. Cearr, is
that in 1981 Diawmond was able to use Monsanto 2,4-DCP only in
the production of amine product. Is that what you'rs referring

to?

Q No. I'm referring to the fact that your memo in ‘
January of 1981 says that Diamond-Shamrock uses 2,4-d1chloro-
phenol in making 2,4-D. They get your notice in March.

A Yes.

Q And then we get a November 2nd memo saying that
they're able to use it only in making amine. The only informa-
tion so far as we know, the only fact that we have to deduce -
why thay quit uneing it In 2,4-D if they were using it in

January, the only new informstion we have is that you told them

" that it contains five to fifteen parts per billion of dioxin.

Unless you have some other informaticm, Mr. Park, that's the
only evidence that we have to show why they were able to use
it only in making amine in 19281, fsn't that correct, sir?

MR, MUSGRAVE: I object to Counsel's statement, It's
the only other evidence that he has. That's his bpinion and
that's a speech. ‘

MR, CAPR: That we have., Not that he has, that we

have.

MR, MUSGRAVE: Just a moment, Mr. Carr. Let me finis]

~énd I further object, Your Honor, aggin to the interrogation of
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_now being -asked to interpret. He is trying to do his best, and

- Unless you -have some other information, Mr. Park, that's the

 only evidence that we have to show why they ware able to use

this witnesshabout a document which he did not author that he's

Mr. Carr keeps insisting or answers that the man can't give

because he doesn’'t know what the document says.
TﬁEICOURT: Objection is overruled on both points.
A I don't kmow why Diemond--
Q Would you answer the question that I gave to you, siﬁ?
A Okay. If I remember the question correctly, and it
was, did Dlamond stop using the Monsanto 2,4-dichlorophenol in
the production of 2,4-D, my snswer--
‘ Q That's not what I asked you at all, Mr. Perk. Would
you read the question again?

(Tbe.following qﬁastion was read back by the court
report;r: "And then we get a Noverber 2nd memo saying that
they're able to use it only in making amine. The only informa-
tion eo far as we #now, the only fact that we have to deduce
vhy they quit using it in 2,4-D, 1if they were using it in

January, the only ﬁew {oformation we have is that you told them

that it contains five to fifteen parts per billion of dioxin.

it only in making amine in 1981, {sn't that correct, sir?)
A I think there could be other reasons why they would,

Q Mr. Park, did you understand that question to mean
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that's the only evidence we have? There could be a million

other reasons, and I didn't ask you that. What I asked you is,

is the only evidence we have is as I've stated it, isn't that
correct, sir?
MR. MUSGRAVE: Well, Mr. Carr, you weat a little
bit befond-that in stating a three paragraph'quastion, and I
object, Your Honoxr. .The question has just been read back.
It was about three paragraphs long. It contained multiple
questions, aﬁd this witness is now trying to ansver it and Mr.
Carr wants to change it on him, and.i object and I request the
Court to permnait the.witness to angwer the three paregraph
question if he can as stated.
THE COURT: Objection is oyerruled.
A As T recall the question and-as you stated it, I
would say no.
Q You would say that's not the"only evidenée we have?
What other evidence do we have then, Mr. Park?
A - Mr, Carr, I don't know‘what pther'evidenée.
Q My question 1is, is what other evidence do we have?

If you don't know of any, then we don't have any, do we, sir?

We have to have it to know of it, don't we, sir? My question 1,

what other evidence do we have, sir, other thar this evidence
that we have right here?

MR. MUSGRAVE: Object to that, Your Honor. Now Mr.

1
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Carr 1is asking this witness what 6ther evidence do we have,
Is he talking gbout Mr. Carr, is he talking about in this

courtroom, is he talking ebout within the confines of Monsanto,

or 1s he talking about what this witness has personal kmeowladge

of, Your Honor? He can't ask this witness what other evidence

there is that may have been in the courtroom if the man has

no knowledge of what's going on in this courtroom or whagﬂbther

documents there are. This is obviously beyond this witness's
capability to know and i{t's an unfair question.

THE CQURT: Objection i3 overruled.

MR, MUSGRAVE: If he wants to agk him what his
knowledge is, I have nc problem with that.

THE COURT: The objection 1s overruled.

MR, MUSGRAVE: And you are going to require him--

THE COURT: 1I'm requiring him to answer the questien
that's asked of him. It's clear, It has been repeated. I'm -
expecting an answé? over your objection. ‘

MR. MUSGRAVE: I wanted to be sure I understood.

Thank you. . :
Q (Mr. Carr) The question ig, what other evidence do

we have here in this courtroom of which you are aware that

would give some other reason why they quit using 2,4~dichlore-

phenol made by Monsanto in the manufacture of 2,4-D other than.

the notification that we have here that it contains dioxin?

107



FENGLAD CO,, BATUNANE, N.J4. o7Uns rgum

P

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

- A I don't kmow, Mr. Carr.

Q Then, Mr. Park, 4o you know whether or not Lehmn and -

Fink, Sterling Drug Compsny continued in *'79, in '80, in '81,
'82, '83, '84, continued to use Santophen in the manufacture
of L_yaol? ‘

A I don't know.

Q Do you know whether or not they were ever notified

that Sant:ophen contained dioxin?

A 1 do not know. ‘

MR. MUSGRAVE: BReen asked and answered, Your Honor.
THE COURT: Overruled.

Q (Mr. Carr) 1Is it poseible~- If you will asauine
with me, Mr. _Park; .that they are continuing to use or have
used during this period of time Santophen in making their
Lysol, but they were never told, as Diamond-Shamrock was told,
that Santéphan contained or that the chloxrinated pheneol they
were using from Monsanto contained dioxin, assume that, do you
think 1t'é possible that if they had been to.l.d that they, too,
would have quit using Monsanto's manufactured chlorinated

phenol in ite Lysol?
A I have no idea.

Q You heve no dea?
NR. MUSGRAVE: Object. It calls for a conclusion,

speculation.
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THE COURT: Overruled.

Q -(Mf. Carr) Have you ever seen a memo, Mr. Park, or
was it ever discussed with you as an attorney for Monsanto
the clear statement, b:pad, cannot be misconstrued, if Lehn
and ?1nk leafned that this product has got dioxin in it they
will immediately quit ueing it.in manufacture of Lyaoi? Did
you evar see such s thing, air?

A No.

Q And as far as you know-- Well, etrike that.

(At this time Plaintiffe' Exhibit No. 1316 was marked

for identification by the court reporter.)

Q (Mr. Carr) Hand you now'what's-baen marked Plaintiffs’

Exhibit 1316 and ask you to look at it, Mr. Park. Do you
recognize that as snother memo signed by Dr. J. D, Hiison
dated December 7th, 1981 dealing with the 2,4-DCP for Dismond-
Shamrock? : ' :

A Yes. )

MB. CARR: Offer that into avidence and ask leave--

I haven't prepared a, it doesn't hava all the attachments
that I'm passing to the jury, because the jury has previcusly
received it. The table that is attached to it, Your Homor.

THE COURT: Okay. Any objections?
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MR, MUSGRAVE: Vhat are you passing them, Mr. Carr?

MR. CARR: I'm passing them the correspondence
section,

MR, MUSGEAVE: Well, we would quect. Your Honor,
to the firet page of the exhibit, Plaintiffe' Exhibit 1316.
Again it deals with the 2 .4-d1cﬁlorophenol. ' Secondly, it
contains hearsay. Not from Monsanto personnel, but other
pexsonnel, I balieve, outside the company. Object to ths
next two pages on the same basis, dealing with 2,4-dichloro-
phenol. And let me just be suxe to see if it's got-- That's
tht; only reason I would object to thst, Your Honor.

THE COURT: Admitted over objection.

(At thig time Plaintiffs' Exhibit No. 1316 was
admittad into evidence by the Court over objection.)

MR. CARR: Agk leave to pass it to the jury.
THE COURT: Yes, you may.

MR, MUSGRAVE: And just so it's clear on the record,

Your Honor, I think the tables that are attached to the exhibit
have already been identified.

THE COURT: Right.

MR. MUSGRAVE: Offered into evidence and my objectioﬁu

that I made to those--
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THE COURT: 1I'll Incorporate them.
MR. MUSGRAVE: All right. Thenk you.
THRE COURT: Sure.

Q (Mr. Carx) Mr. Park, we had yesterday when you were
asked questions, or day before yesterday, by Mr. Musgrave as
to the Canadian ‘raquirament: of the ten parts' per billion for
dioxin. You recall he suggested .to you that the Canadian
requimént: was ten parts per billiom per umr‘ of dioxin and

that since thexre are 72, 75, 70 ieomers that that means you

- eould have up to 700 parts per billicn total, and slthough not

more then ten for each iscmer, do you recall that line of
testimony, Mr. Park?

A Yes.
Q@  And this Exhibit 1316 talks about a ten part per

billion, per dioxin ccmpound, doesn't it, air?
A It doés mention that, yes.
Q@  And the letter to Harwell that's dated December the
7th, 1981 talks ‘about: 100 part per billion limit on any

' chl'orodibenzo-di;oxin. doesn't 1t, sir?

A It mentions, it says, "Proposed Canadian requirement|

Q And also talking about whether or not you can
guarantee a cne part per billion limit, that no one can and
that we're skating on very thin ice .nttempting to guarantee
& ten part per billion limit. Do you see that, sir?
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A Let me read. I haven't read that paragraph yet, Mr,

Carr.

Q I.thought you had.

A Yes. Okay. I read that bottom paragraph.

Q@  Aund you see the memo, 1316, talks about ten parts
per billion diéxin-compound. Do you see that} sir? :

A Yes, I do gee that,
Q And do you have Monsanto Exhibit 885 here? And Mr.

Musgrave handed you, when he was trying to suggest that they're

talking about 1somers, he handed you Monsanto Exhibit 885,

did he not, six?
MR, MUSGRAVE: This ig the one that Mr, Carr objected

-to, Your Honor.

ME. CARR: No, 1t's not the one I objected to, Counsel.

MR, MUSGRAVE: It's not? Oh, That was 886. I take
that back. I'm gorry. |
Q (Mr. Carr) And it discussed alsco the, in the third
paragraph talking about meximum concentration of any éhloré-
dibenzo-dioxin compound will be .0l part per million, whiéh

again 18 ten parts per billion, isn't it, eix?

Yes.

A
Q Do you understand vwhat the word compound means?
A No, I don't, Mr. Carr.

Q

You don't umderstand what the word compound means,
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Mr, Park?

A Not in this context, Mr. Caér.

Q In any context, do you know what it means?

A Yes. o

MR. MUSGRAVE: Object to the relevancy. I object to

the meaning in any con;éxt. eand I again, Your Honor; would
objeet to Mr. Park being asked to interpret the words and
thoughts of a document he did not author. The document spesks

for itself.
THE COURT: Owverruled.

MR, MUSGRAVE: On all counts, I take 1t? All of my
oblactions?

THE COURT: Yes,

. A Okay. I would then hazard a suggestion that this

compound means each different dioxian {somer.

Q What do you believe that a compound question is which

your comsel has objected to on the grounds before that I've
asked a compound question? I think you've been here and you
went through law school and I'm sure you took a couiéefin
evidence and you heard about compound questions. Does the
word compouxid to jou mean oneg, just as you've suggested it,

sixr?

A I believe you're using it as an adjective and here

it's & noun, Mr, Carr.
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And when it's used as a nown what does it mean to youb
I j.uet enswered your question a moment ago.
It means one lsomer?

Cne iterm, yes.

One item i1s a compound to you?

That would be-- I'm not an analyt:i'cal chemist.

LA > O P L P L

You don't have to be an analytical chemist. A com~
pound is something that's made up of more than one thing.
MR, MUSGRAVE: Objection. He's arxguing with the
witness. He's asking questions; he's getting answers.
MR, CARR: You know that, Mr. Park?
MR. MUSGRAVE: He's now arguing with the witneas.
Object to the question.
THE COURT: Overruled.
Q (Mr. Carr) You know the definition of the word com-
pound?
MR. MUSGRAVE: Same objection.
Q Don't you, Mr. Park?

THE COURT: Overruled.
A I said I did, Mr. Carr,

Q And you know that compound means more than one thing.
It means it's made up of something composed of more than one
thing. It could be a number of things, but certainly wmore :hnn{

cne. You understand that, don't you, six?

114



PENGAD CO., BAYONNE, N.J. 0002 FORM L 243

10

12

13

14

15

16

17

18

19

20

21

22

23

24

A This says any dioxin compound. You've asked me,
1've tried to enswer you, Mr. Carr.

Q Sir?

A You've asked me the question, I've tried to enswer
vou.

Q But I'm suggesting to ybu that maybe you really
don't understend what I'm agking you. I1'm giving you an oppor-
tunity to withdraw from your statement that compound means one

thing, sir. |
MR, MUSGRAVE: Well, I object to Counsel's graciously

giving him.aﬁ opportunity. If he's going to reask the same
question, it's been asked and answéred, Your Honox. The
question's been asked, it's been answered. Obviously Mr. Carr
is not satisfiled witﬁ it, s§ he's going to keep badgering the
witness t6 try to get him to say scmething else he'll like

maybe.

THE COUR&: Objection is overruled. It is proper
cross examination. ' -
Q (Mr. Carr) Mr. Park, ;fe you standing by your defin-
ition of the word compound meaning one gubstance?
A . In this context, yes.
Q And have you ever used the word or heard the word
compound used to mean more than, less, I'm sorry, mean just

one subsgtance or one ingrediant?
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MR. MUSGRAVE: Object. This is now irrelevant and
immaterial. Ye is asking him about his understanding of the
meaning of the word in this doéu@ent. and out of that context,
Your Honmor, it's irrelevant and immaterial.

THE COURT: Overruled.

A I think I have.4Mr. Carr.

Q And in what confext? In the drug store when you go
in and make up this compound, or what context have you used it?
Tell me how you've heard it used?

A  Compound for use in repalring holes in walls, for
example, in the interior of a house.

Q And, pleaee, use the word the way you used it in the

materials in the house.

A A spackling compound.

Q Uh huh., And a speckling compound is made up of how
many substences?
I have no idea, Mr. Carr.
Sir?

I have no idea, Mr, Cerr.

O P oo >

You know it's made up of lime. You knaw it's made -
up of perhaps sand. You know it's made up of water. You know
it's made up of a lot of different ﬁhings. don't you, sir, a
spackling compound? Don't you, sir? Excuse me, Would you

answar that question?
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A I don't know what it‘'s made up of, Mr. Carr.

Q You know it's made up of more than one substance,
don't you, sir?

A It may be.

Q Yes. So that definition of compound means it's more
thsn one substance, Could you give me enother example of

where it's used to suggest just one ingredient?

MR. MUSGRAVE: Mey my objecticn be a continuing
objection to this witness now being asked to give different
exsmples of compound in context totally unrelated to a letter
that he did not author, that he has been asked to speculate

about,

THE COURT: Objection is overruled. I will notae it
as a continuing objection.
MR.MUSGRAVE: Thank you, Your Honor.

A I can't recall any other uses, Mr. Carr,

Q All right. Then directing your attention back to
this exhibit, ten part per.billion dioxin compound or chloro-
dibenze compound, {8 it your bellef that they're talking about
an isomer of dioxin?

A If you're requiring me to construe this,--
Q I am, |

A --I would construe it to be per ieomer.

Q

You would congtrue that to mean per isomer, is that
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right, six?

A If I was required to construe that. I would rather'f
contact the author.

Q Okay. Now, let's just explore that for a moment.
If 1t meant per {somer there are how many ;eomefs. sir? You
knew when Mr. Musgrave asked you thé qﬁeatidn.

MR. MUSGRAVE: No. I had to tell him, Mr. Carr.

Asked him to assume it;

Q Well, he told ydu how many {somers. How many isomers
did he tell you?

A I don't recall. I think there are over & hundred.

Q I think he suggested to you 70.

A All right. 79.

Q Now, do you know how many 1somexrs that lMonesanto has

fhﬂ standards and are able.to differentiate one from amnothex?

A If I understand your question, I do mot.

Q All right, Now, if they're going to guarantee a
ten part per billion per isomer, thép in order to guarantee
that they've got to know that each of those 70 isomers is
present in not greater than ten parts per billion,-don't~they.
sir? ‘

A That would be correct, I believe.

Q And the only way you could guarantee that would be

to analyze the product and determine whether or not there are
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. 70 different isomers, wouldn't that be correct, sir?

yeaxr or so ago got all 22 isomers, all of the CL-4, and absol-

A  Well, you cen guaxantee, 1 assume, Mr. Carr, without
analyzing for each one. |

Q Wb}l._letfs just guppose hers. We've éot only eight
lines up here. = These are compoundé. These are all consist of
more than opme isomer andball of thege have more than one diozin
isomer in it. There avre 22 separate isoﬁers alone for the CL-4
you know that, too. Well, 1 suppose you know that. Now, how
can one guarantee that there is not more than tem parts pex
billion of cach of those isomers without breaking it down and
analyzing for each isomexr? -

A Mr. Carr, I don't know. I didn't author these memora
I was not sent copies of them. _

qQ But you do know by talking to your analytical ;hsmist
that all they ever hope to do, all they’'ve ever dome in the

CL-4, Monsanto just a year or so ago got all 22 isomers, just a

utely no testimony that they got any moxe igomers than that

or these others.

MR. MUSGRAVE: Just a year or so you're representing
that, Mr. Carr? A year or soc ago from today?

MR. CARR: My memory is it's something like that, Mr.
Musgrave. I could be off a couple of years,

MR. MUSGRAVE: Oh, your memory might have some
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fallacy, too, thent?

MR. CARR: Of coursae, it does.

MR, MUSGRAVE: O©Oh, I'm glad to hear.

THE COURT: Okay. Gentlemen, we don't need to go
into that. I think 4t's time for a break. We'll take a short
récess at this time and we'll resume testimony.

Court's in recess,

(Whereupon a brief recess was had.)

* kW kK

THE COURT: Mr. Carr.
Q (Mr, Carr) Mr. Park, referring 1f you will to
Monsanto Exhibit §83.
A Yes,
Q Pr. Wilson makes a statement there, does he not, t:hat:‘
ha will guarantee that the maximum concentration of any chloro-
dibenzo-dioxin compound will be ten parts per billion, that is,

.01 parts per million.
A He says we can provisionally guarentee that.

Q Well, that means for the time being you ere guarantee

ing 1it, does it not?
A Mr. Carr, I don't know exactly what it means. He

says we can provisionally guarantee that the maximum cmcem:utLLon.
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Q Surely I don't have to go through the business of
having you define what provisfonally means or what guarantee
means, Mr. Park. Aren’t we talking in the same language?
Aren't we using the English language here?

A But I don't know what Mr. Wilson, Dr. Wilson meant
when he wrote this, Mr. Cart..

Q Well, just belleve that yoﬁ're ¥r. Harwell and you're
getting this from Tuscaloosa, you're getting it from Momsanto
and you are in Tuscaloeosa, Alabama. Just make believe that
you are the reciplent of the letter &nd not the -author of it.
What do you understand this laetter means as far as the 3uarantéa
1s concerned?

MR. MUSQB@VE: Objection aghin, Your Honor, on the

same basls of this witness being asked to interpret documents

that he did noet author continue to run through examination es tb

this doctor.

THE COURT: It will be noted as a continuing objection.

It 1s overruled. ’

A I would take it there is not a full guaranfee. that
it 1g a provisicnal guarantea.

Q Provisionally means for the time beling, or until
further notice, or until you get it more stronger, or until we
change our mind, until we notify you some other way. Area't

&ll those things what it means, Mr. Park?
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A Cr conditional or whatever. I don't know:

Q Well, provisional doesn't mean conditional, because
condition means you heve to put the conditions in,. Provision-
ally means for the time being, for now.

A YﬁuAmay know more about what Dr, Wilson meant, Mr.
Carr. o .

Q Well, whatevér the meaning of it ig, it is a guaran~
tee of some sorts, isn't it, sir?

A It's a provisional guarantee.

Q Well, the word provisional doesn't mean anything to

you. It is a guarantee of some sorts, isn't it, Mr. Park?

A It appears to be somewhat of a guarantee.

Q Somewhat of a guarantee. Well, 1'1ll even accept

that.

And now, Mr. Park, 1f you take your or Mr. Musgrave's
thought that when you'zre talkiﬁg about the guerantee you're
not talking about just eight. If you just took eight under

the guarantee that would te 80 parts, a total of 80 parts per

billion, wouldn't it, sir? Cannot contain more than 80 parts
per billion if you take it by, the meaning to be the dloxins

the way you ordinarily snalyze them, but ecmetimes you analyze

for the 2,3,7,8 isomer, sometimes for other isomers, and so on,

Mr. Cazr.

A Yes. That's right.
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Park?

‘results applicable to 2 given igsomer or so.

Q And what you do-- Have you ever seen a report, in
all the years you've served on these committees, hLave you'evér
seen a report where they've put down 70 separate columms in -

identifying 70 separate isomers, Mr. Park?
A T frankly cannot recall, Mr, Carr.

Q Rave you ever seen anything other thap they put 1t
down in columns of eight like thisg, and sometimes they have &;.
they have a letter there and asterisk and you look down at thg
bottom, it says there's two isomers that coelute the same way.
Have you ever seen any identification other than the way ic's

on Exhibit 1135A7

A Mr. Carr, I may have.

Q Can you recall anything right now in your mind, Mr,

A I just can't recall having seen a great many of these
at all, |

Q But the omes you did see you saw the dioxin concen-
tration described in ihaea varioue columns of eight, didn'‘t you

sir?
A No. First, I don't see very many of these. Secondly

I guess I would say that generally {t is just a few specific

L&) Well, -~

A I have seen things with the eight headings. I have
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seen documents without the eight headings.

Q Have you ever seen documents with more then eight?

A I just cannot recall, Mr. Carr.

Q Well. in any event, if it's eight, 1t's 80 parts per.
billion. If it's 70, 1t's 700 parts per billion. Would that
be the way you see it?

A That would be, yes, multiplying times ten.

0 But you've never ‘seen any document whe_re they've
attempted to describe 70 isomers of dio:;in?

A I just sgid I could not recall that, Mr. Carr.

Q Now, whatever the guarant,:ee is, you know that Monsant]
couldn't live up to it, whether it's 760 or whether 1t'e 807
You know that, too, don't you, sir? |

A I don't know that, Mr. Carr.

Q Mr. Park, we went through this document hexe, 1301A.
We looked at the 1982 production; It's right on this document
that you and I went through, that Monsanto camnot~- Here,
we've got one, two, three, four % ,4~dichlorophenol that's
produced 1n 1982 on this chart, All of them\ are higher than
80 parts per billion and all but one is higher than 700 parts
per billion, isn't that correct, sir?

A Cn your chart there?

Q Yeah, it's on the chart here.

MR. CARR: Could you get Exhibit 1301 for the witness

o
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' There are two columms. The mono one and mono two, The di

so he won't have to etrain his eyes?
Okay, -Now, you were talking about the total diexin?

Yes, that's what I'm talkingfabout.

O >

Okay.

q Eeferrtng'it ;o-gither the guaranteé of 80 paxts petl
billion or 700 parts per billlan; '

A ¥r. Carr, I'm not in manufacturing or ﬁarketing. I
have no idea what tbey had in mind. Tﬂare is no way I can s;y
that this guarantee would not have been fulfilled.

Q All I'm asking you, sit. 1s the production that was -
ghown ﬁn this chart in 1982 shows three of those four productio:

to be in excess of the maximum limit and all of thiem to be in .
excess of the per-dfoxin limit, {sun't that correct, sir?
There's none here that's as low as ten parts per billion, is

there, six?

A  Mr. Carr, you'll have to point out the specific items|

you're referring to for me.
MR. CARR: Could I have Exhibit 1184, please?
Q Now, 1184 breaks down these dioxins, sir, in columns
of eight again, doeen't it, sir?
A Yeé.

Q And 1s there any column there, these eight colummg--

have less than ten parts per billion for those two columms, : -
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don't they, sir?
A It says non-detected.
Q And all the other colummg have got quantities in
-eﬁcess of ten parts per billion, don’t they, sir?
A Yes, ten or more,
MR. CARR:‘ Your Honor, I have no further questions
of this witness.
THE COURT: Okay. Mr. Musgrave.
MR. MUéGRAVE: Thank you, Your Honor.
REDIRECT EXAMINATION (CLARIFICATION)
BY MR. MUSGRAVE:
Q Mr. Park, first of all, with regard to the exhibit
Mr, Carr ﬁaa just been showing you, this Plaintiffs' 13014,
and referring to 2,4-dichlorophenol. Of couréé, you undcrnéand
this is Mr. Carr's exhibit, don't you?
| A Yes.
MR, CARR: Your Homor, I object to that, This iaA

:ge Court's exhibit. 1It's been admitted into evidence. It's

~ been properly foundationed. The witness has agreed to every-

thing that's on this exhibit and I object to that statement amd
ask that the jury be instructed to disregard 1t.

MR. MUSGRAVE: Didn't you prepare it?

THE COURT: Objection 1s overruled. I mean, the

objecticn is sustained. I think that it was properly ruled . .
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into evidence and it's an exhibit that hes been admitted into
evidence. The jury is ordered to disregard that remark.

o} (M&. Musgrave) Do you understand the 2,4~-dichloro-

~

phenol samples that are shown on this exhibit, Mr, Park? First

. of all, there are one, two, three, four of them, are there not?

A Yes. _ |

Q And they're all within, would it appear to be the
same week in September, would it not?

A Yes. ‘

Q 'wa, are the other 2,4-dichlorophenol tests that
Monsanto may have run in 1982 on its production anywhere reflec

on Plaintiffs' Exhibit 1301A7
A I don't see them.

Q &nd Mr. Carr showed you the exhibit where these test

results came from, Plaintiffe’ Exhibit 1184, did he not?

A Yes.

Q Now, do you know whether or not when these results--

 Well, first of all, do you know, Mr. Pérk, whether;thaaé
' results for this ome week in September of 1982 were typical of

the other analytical results that Monsanto had for its 2.4-di-‘

chlorophencl in 19827
A I have no idea.
Q Do you know whether when these results were obtained

the plent was called by Fred Hilemsn or not, who was part of
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the analyticel team doing these results to inform the plant
about- them?

A I have no idea.

Q Do you know what the plant teld Mr. Hileman ox Dr.
Hileman, who hasAalready been here to testify about that, do
you know what the plant pecple told Dr. Hilemen when he calledv
and reported these resultg to him on the telephone?

A No, I don't.

Q Do you know, in fact, whether this was a shipment
that went out? . -

A No, I»don't.'

Q Now, with further regard to Defendant's Exhibit 885,
ig that the one that you have up there?

A Yes.

Q The one¢ where Dr. Wilson talks about the provielonal
guarantee that the maximum concentration of chlorodibenzo-
dioxin compound will be .0l parts per million, right?

A Yes. A

Q And Mr. Carr asked you that 1f the interpretation of
that were that it's .0l parts per millicn for each group of

isomers, then that would mean 80 perts per billion total, right]
A Yes.

Q All right. If, in faet, that is the correct inter-

pretation still, Mr. Park, isn't it a fact that 80-- Let me

——
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first of all hand you Plaintiffs® Exhibit 1300. Do you have .
that? All of this came up, you may recall, as a result of M.
Carr first of all giving you Plaintiffs' Exhibit 1300. Do you
recall thet, sir?

A Yes,

Q And suggested that that document authored by Dr.

Wilson in Saptember of '81 stated that the Casnadian government

had a requirement of one part per billion 1limit on all chloro-

dibenzo-dioxins?
A Yes.
Q You recall that?

A Yes.

Q And then I brought to your attenticn this defense
Exhibit 8385, which it talked about .0l part per million. This
is the one we've just been looking at with the provisional

guarantee language in it.

A Yes.

Q .01 part per miliion, which would be ten parts per
billion, for any.éhlorodibénzo compound. Do you recall that?

A Yes. |

0 Well, whether the interpretation would be that ﬁhis
means 80 parts per billion or 700 parts per million it's
certainly more, is it not, sir, than the one part per million

that Mr, Carr suggested by showing you the September 17

129



N_

PENGAD CO.. BAYONNE. N.‘J. oro02 FCRM 1L 24D

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

documant?

MR. CARR: Counsel, you said one part per million,

but you meant ome part per billion.

Q (Mr. Musgrave) One part per billion, yes. Then the

one part per billion that Mr. Carr suggested was the Canadismn

limitation by the Septémber 17 document.

MR, CARR: No, Counsel, 1'didn’t suggest that. Dr.
Wilson wrote that letter, I didn't.

MR. MUSGRAVE: I think that the jury will recall the
testimony, Mr, Carr. ‘

MR. CARR: Do you believe that I wrote that letter?

.My testimony. That's Dr. Wilson's memo, not mine.

MR, MUSGRAVE: Well.- you had :;omebody else interpret
it using your testimony, Mr. Carr, as I recall.

MR. CARR: Using my testimony?

‘MR, MUSGRAVE: Yes, sir.

MR, CARR: I hadn't understood 1'd been aworn yet,

Counsel. _
MR, MUSGRAVE: I didn't eithex. That's why I'm

curious as to why you keep. ;estifying.

Q (Mrx. Musgrave) Mr. Park, with regard to Plaintiffs'

- Exhibit 1314, sixr, do you have that?

A Yes.

Q Aud Plaintiffs' Exhibit 1315¢
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A Yes.

Q  Now, 1314 is the memo of a Mr. Stevens about appafentF;y

& conversation with a Mr. Hicks of Dismond-Shamxrock?

A Yes.

Q Abom: 2 k—dichlorophenol and 2,4~D that Diamond- -
Shamrock makes, 18 that right!

A Yas.

Q Now, do you have Plaintiffe' Exhibit 1273%? Have you
been able to find that, sir? |

A  No, I den't. I don't have it.

_. CLERK:. 1 don'tAhave ie,

MR. MUSGRAVE: Do you have it, Mr. Carr? 1 believe

you just marked it. Plaintiffs' Exhibit 1314 and 1315.

MR. CARR: No, the witness has that. )
A I'm sorxry, I have it.
MR. MUSGRAVE: I'm sorry. VWhat I did say was
Plaintiffs' Exhibit 1273, the EPA dioxin book. MNr. Carr, do

-

you have it?

MR. CARR: Oh, yes.

Q (Mx. Musgrave) Let me hand that to you. I would

like you to look at page 93 of that and tell me if you can £ind

thereon a statement or a definition or the spelling of what

- 2,4~D 1s, what the chemical neme of it 1is.

A 2,4-D7
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Q Yes.
A Yes, I do.

Q That's the herbicide that Diamond-Shamrock makes,

| | i¢ that correct?

A Yes.
Q And, sir, what does it say it 4s?
A It says it's the compound 2,4-dichlorophenoxyacetic-

acid.
Q ° Okay. That has not been marked as an exhibit, so

1'm going to~- I'm not going to dare do a‘nytixing but copy that

out of the book here. It's at page 93, fsn't it?

A Yes.

Q  And 2,4-D, the herbicide is 2,4=-

A Dichlorophenoxy-~ We're out of paper here, so--

Q Phenoxy?

A Acetic.

Q Acetic?

A Yes, e:l.r..

Q Acid. That ie the chemical name, r:l.ghi:?

A That's right,

Q 0f 2,4~D, the herbicide. Now, this can of Weed~B~Gong,

and I believe Mr. Carr has examined you about this, told you
that 2,4-D goes into Weed-B-Gone?

A Yes.
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about the ingredientsf Can you read that, sir?

.chlorophenoxyproprionicacid.

going to take the can so I can get the spelling right again,

and what's on the can you'll see that they're the same with

Q Now, what does this can say? What's it say up there

A Yes.

Q What'e it say?

A Active ingredients are dtm#thylamtue salt of 2,&-.
dichlorophenoxyacat1cacid;

Q Okay.

A And then algo dimethylamine salt of 2-2 methyl-4

Q Well, the only place dichlorophenoxyacid ie mentioned|
1s in connection with it being the dimethylamine salt of 2,4~

dichlorophenoxyacid, is that right?
A That's right.

Q All right. Let me write that up here. And, I'm

S0 on the can it says dimethylamine salt of 2,4-dichlerxo~
phenoxyaceticacid, have I got that right, sir?
A Thét‘a'corrcet.-

Q Okay. So the definition of 2,4-Di from the EPA book

respect to what I've underlined here on both, isn't that right,

except in the can it talks about the dimethylamine salt, doaen’k

it?
A That's correct.
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. Q@  And, of course, Mr. Carr has already told you that
2,4-pi goes into thie produ;:t, isn't that corract? .This Weed-
B~Gone?l

A I think he did, yes.

Q All right, eir., Now, amine, my co-coumsel has
corrected me that this is Ma. |

Now, if you refer to the documents that I wanted you to

look at. Plaintiffs’ 1314, first of all. Do you have that
there, sir? ‘

A Yes, I do. Yes.

Q Now, it says in paragraph twlo. “In 1981 Diamond was
able to use Monsanto 2,4-DCP enly in the production of amine
;>roduct." Is that right?

A That's correct.

Q And that amine in this Plaintiffe' 1341 spelled
A-M, A-M-I~-N-E is strikingly a!milag; 19 1t not, l!.r', to what
I have circled here, that part of the word that is what's in
the can? : . _ _;

A That's correct. F

Q  And then it said in 1982 Diamond will be able to use
Monganto's product to make amine, ecmma, -ast,er and 2 ,4-D1, or

2,4-D 1 ahould'} gay, formulations, doesn't 1t?
A Yes, it does.

Q Now, did anyoﬁe ever tell you, or did you ever hear,
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that when you make 2,4-Di, the herbicide, that what you first

make is the 2,4-dichlorophenoxyaceticacid? Anyone ever tell

you that?

A

Q

' That thet's the first step to making--
" That's the first thing you get. You wmake the 2,4~

dichlorophenpl that Mensanto #ells,;nd othexrs sell into

2,4~dichlorophenoxyaceticacid. Anyone ever tell you that, ox

A

Q
A

2,4-D7

= o » L

Q

‘do you recall?.

)
If you don't recall, I'juat want to know.

That’'s the firat step in the production you say of

Do you'ever racsll hearing that?
I frankly don't recall,
Ybu‘don't know?

Yeah, I don't know,

Did anyona ever tell you that after they make 2,4~

dichlorophencxyaceticacid that they tﬁen make an ester of it

and a salt of it and the& can also make s dry formulation of it

A

Q

Ho.

And do you just suspeet, sir, if wvhat I have just

told you is true, that when Mr,--

MR, CARR: Your Homor, I submit this 4is not a redireﬁt
examination, this is Mr. Musgrave testifying. The witneas
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questions in the form that he's asking them and ask that he go

| that I have not objected in the past when the, even though it

obviously has no idea what he'e talking about, and it's simply

Mr. Musgrave testifying. I would object to him asking the

baeck to the standard and normal method of asking questions of
his own witness.

MR, MUSGRAVE: Your Honor, Mr. Carr--

MR, CARR: That 1s, not leading and not suggestive,
but asking. for information and not suggesting things that the
witnessjian't'aware of,

MR, MUSGRAVE: Mr, Carr has asked the witness to

interpret the document and about possibilities of what the docut

wment says, and I intend to ask him about a possibility of what
this document mighﬁ say also, Your Honor.

MR. CARR: Yes, Your Honor, but there's different
rules that apply when I ask the questions and when his own
atterney asks the questions.

MR. MUSGRAVE: There sure are.

,gn. CARR: Yes, there are. Did you mean to imply thaf

the Court is not applying the proper rulee when you said that?
MR. MUSGRAVE: Kot at all.

MR. CARR: The point that I'm making, Your Honor, is

is improper form of questioning your own witness the way he's

questioning him, I've not objected to the witness at other

v
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. but in this instance where the witness does not know what

times is aware of what Counsel 1is talking about and it saves

time for Counsel to do the testifying rather than the witness,

Counsel ig talking about I do object and I do ask the Court
to enforce the standard rules that are in existence for this
kind of eiamination and that he not be allowed to ask'leading
or suggestive questions, -

MR, MUSGRAVE: - 1'1ll rephrase the question, Your Honor|

THE COURT: Okay. Objection is sustained.

Q (Mx. Musgrave) Mr. Park, -do you know whether the
reference in the gentence that I just read to you, that is,
“In 1981 Diamond was able to use Monsanto 2,4-DCP only in the
production of amine product,” do you know 41f amine product
refers to something different then a forﬁ of 2,4-dichlorophenol?

A 1 have no idea what he referred to.

Q It could be, it couldn't be?

MR, CARR: I object to that form of question right at
that point, Your ﬁonor, and ask that the jury be'ins€§ucted to
disregard it. - | ‘

MR. MUSGRAVE: Simply clarifying whether he has no
fdea one way or the other.

THE COURT: I disagree with that. Objection is
sustained. The jury is ordered to disregard it,

Q (Mr. Musgrave) And, sir, 'in commection with the next
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sentence, "In 1982 Dismond will be able to use Monsamnto product

to make amine, comma, ester and dry 2,4-D formulations.” Do
you know if that sentemce is talkinpg about three different
types of formulations of 2,4-dichlorophenoxyaceticacid?

A I réally don't know, _

Q  All right, sir. The author would know best, wouldn't
he?

A Yes, he would.

MR, CARR: Object to that question as well as leading

- and guggestive. Ask that the jury be instructed to disregard

that.
MR, MUSGRAVE: 1'll rephrase it.

THE COURT: Objection is sustained.
Q (Mr., Musgrave) Would you'auspact. elr, that the
auther would probably kmew beset?
A I'm sure the author would have a better idea of what
he meant than I would, sir.
Q All right. Now, also this document, of couxrse, is
datéd November 2, 1981, 4s it not?
MR. CARR: OCbject to the leading form of the quastiOﬁ
Your Honor.

A  That's correct.

THE COURT: Objection is sustained.
MR, CARR: Ask that the jury be instructed to
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disregard it, ‘
THE COURT: Jury is so ordered.

Q (Mr. Musgrave) What {s& the daté of the document,
gir, Plaintiffs' 13147

A November ind. 1981.

Q ‘ All rigﬁt, glyr. And referring you to Plainc;ffa'
Exhibit 1315, what is the date of that document?

A March 17, 1981.

Q And 1is March 17, 1981 quore or after November 2,
19817 |

A It would be geveral months, quite a few months before

Q All right. Now, in the document, Plafntiffs' 1315,
which you've said 1s dated March of 1981, there is a xeference

to 2,4~dichlorophenol by Dr. Wilson, ig there not, sir?

MR. CARR: Object to the leading form of the question

1f it please the Court, and ask the jury be instructed to
disregard it. ,
THE COURT: Objection is sustained. <Could you

rephrase 1t?
MR. CARR: Counsel, you know how t¢o ask--

MR. MUSGRAVE: Yes, Mr. Carx, I do, and I'1ll apologii
to you and I will certainly ask the question.
Q (Mr. Musgrave) Ia there a reference in the document

to 2,4-dichlorophenol?
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Yes, there is.

Is there one in the fourth line, sir?

> O b

:_Yas, there 1s.
Q And what are the numbers that immediately precede
that raference, sir? |
| A Ninety-three percent.

Q Do you know what 93 percent means with reference to

2,4~dichlorophenol as used by Dr. Wilscen in this letter, sir?

A . No, I do not.

Q All right, sir. Now, with regard to Plaintiffs’
Exhibit 1314, if you would look at the second page of that,
1'm sorry. Llet's look at the first page first, paragraph two.
In that second paragraph do you se¢ a reference to dichioro-

phenol with a percentage used in close vicinity to it?
A Yes.

Q All xight, sir. And would you read that sentence to

the jury?

A "Also Diemond has obtained a higher aﬁaay source of
MCA, which ﬁill allow them te effactively use 95.5 percent as
a DCP in all of their'z,a-n-producta." : ‘

Q That's 95.5 percent, sir, you say?

A Yes.

MR. CARR: Object to that, Your Honox. Leading form

of the question.
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THE COURT: Objection sustained. Could you rephrase

it, please?
MR. MUSGRAVE: Yes.

Q (Mr. Musgrave) What was the percentage again, sir,
that you read?

A Ninety-five point five percené.

Q And, six, 1s 95.5 percent, sir, greater or less than

93 percent?
A I1t's greater than 93 percent.

Q Uh hub. And d§ you have sny understsnding of the

-di{fference bétween 93 percent 2,4~-dichlorophenol and 95 per-

cent 2,4~dichlorophenol?
A 1 really don't know what that means in terms of the

products,

Q Do you know whether Mbnaan;o menufactured 93 or
nanufactured a 95 percent 2,4-dichlorophenol that they sold to
Diamond-Shantock in 19827

A I don't know,

Q  And referring you to the second page of Plaintiffs'

1314, sir, would you rxead that last paragraph to us?

A Yes. "Diamond wmay be able to utilize the tank car
of 93 pexcent 2,4~-DCP, which we now have loaded and ready to
ship. Howevex this matérial would have to be segregated and
used only in amine productiocn: Diamond would prefer that we
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rework this material to the 95.5 percent assay level."

Q Sir, is the 95.5 percent number referred there in
paragraph five, is that the same number referred in paragraph
two?

A Yes, it is.

Q And {8 that the ssms, and it referred in paragrﬁph
two, that is in connection with what with regard to Diamcnd—l

Shamrock products?

A In paragraph two Dismond is saying that they will be|

able to effectively use 95.5 percent assayed DCP in all of
their 2,4-D products, |

Q Do you know if Monsanto ever manufactured or started
selling a 95 percent or 96 percent 2,4~dichlorophenol?

A I don't know.
Q Do you know if Diamond-Shamrock cnly used 93 percent

- dichlozrophenol in their amine salt of 2,4-dichlorophenoxy-

aceticacid?
A I don't know,

Q Do you know whether Diamond-Shamrock used, on the
other hand, a 95 or 96 percent 2,4-dichlorophenol for other
formulations of the 2,4-dichlorophenoxyaceticacid?

A I don't know.

Q Ig it possible that the reference in the letter, sir

to the use of Monsanto's products, of Monsanto's 2,4-dichloro-
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phenol means that Diamcnd-Shamrock would only use 93 pexc¢ent
dichlorophenol manufactured by Monsanto for its amine product -

because Monganto didn't menufacture at that time a 95.5 or

96 percent pure 2,4-dichlorophenol? Dichlorophenol.

A That could have been the case.
Q Oxr didn’'t have an assay that was high enough to reach
their levela?
A Yes.
MR. CARR: Object to the leading form of the question
Your Honor. Ask that the jury be instructed to disregard the

question.

THE COURT: Sustained. The jury is so instructed.

MR, MUSGRAVE: Request permisgion to pass the can of
Wead-B-Gone to the jury so they can see the information om 1t,
Your Honox, that I've copied en the boaxd.

THE COURT: Has it been admitted?

MB. MUSGRAVE: Yes. Mr. Carr--

THE COUR@; Fine. Then you can pass it.

Q (Mr. Musgrave) Now, Dr. Park, could you get out for

"me-~- Excuge me. I'm calling you Dr. Park now, too. Mr. Park,

could you get out for me Plaintiffs' Exhibit 12977 Those are

your minutes from the tetrathal 8(e) meeting im January of 1985
A Yesn, I have it.

Q  Now, do you also have the exhibit Mr. Carr had you .

143



PENGAD CO.. BAYOMNE, N.i. 07002 FORM IL 248

10
1
12
13
14
15
16
17
18
19
20
21
22
23

24

is dated January 23, 19857

look at today in conpectien with that Pleintiffs’ 1312¢ That's
the Long, Timothy J. Long memorandum to Dr. Roush, ‘
A Yes,

Q  Now, this memorendum of Mr. Long to Mr., or Dr. Roush

A That's correct. _

Q Is that the same date, sir, that in fact the maeting'
was held, the 8(e) meeting? Was it held that same day?

A That's correct.

Q  And that'e shown on Plaintiffs’ Exhibit 12977

A Yes.

Q Now, bafore that meeting, I believe you got a copy
of the Dr. Nair memo, didn't you?

A Yes.

Q And, of course, it's dated.sometima before the date
of the meeting, January 237 '

A Yes. I received s copy attached to Dr. Levingkas's
memorandum. ‘ :

Q  But if this exhibit of Mr. Long was prepared on the
day that it bears and in fact was delivered to Dr. Roush on
that same day, then he got it the eame day of the meeting?

A That's correct.

Q -Now, I don't have copies of this, but let me have it
marked.
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identification by the court reporter.)

‘would bee-

(At this time Defendant's Exhibit 883 was marked for

Q (Mr. Musgrave) Handing you what's been warked as
Defendant's 883. Can you identify those, six?

A A‘ Yes.‘ These are my notes taken during the 8(e) meeting
ori tetrathal on Jenuary 23rxd, 1985;

Q ‘All right, sir. HNow, when you went to that meeting
did you have Dr. Nair's memo with you, or do you recall? ﬁ

A I think I would have had br« Nair's memo, yes.-

Q And did you have a copy of Dr. Levingkas's memo, that

A Yes, I did.
Q  What did I do with that ecne? Yes, Dr. Levinskas's

memo., I think you had a copy of that at that time, too?

A Yes. Dr. Nair's memo had been attached to Dr. Levinskp

memo.

Q And previously X believe 1 h;d you fdentify informa-
tion that Dr. Wilson had provided to the committee tha; I
believe you said Mr. Papageorge brought?

A  Dr. McCarvilie.

Q Dr. McCarville?

A Righe.
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Q All right. That was Defendant's Exhibit 884, wasn't
it? Wiﬁh the information from, not only Dr. Wilson, but from
Mr. Wolfsberger? We went through all of that.

A Yes.

Q  Now, the information of Mr. Long being generated on

|| tne 23rd-- well, strike that. You don't recall ever seeing

this until I think you said this morning, is that correct?

A That's correct. ’

Q Now, with regard to your notes that you took &t that

meeting and with regard te the minutes that you put out from

those notes, anywhere in those notes or those minutes is there
any specific reference to any of these documents that you had
at the meeting, tﬁgt you can remember.havinga-the Nair memo,
the Levinskas memo, the Wilson report with the Wblfaﬁerger
information attached? Are any of those things specifically
refexred to therein?

A Not in my notes. There would be no point in doing
that. : B _

Q I think Mr. Carr had asked you if there had been any
specific reference to this Long memo to Dr. Roush in your notes,
didn't he?

A | Yas.

Q But there's no reference to any of this information

that you do recall having there in your notes or minutes, ien't
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that correct?
_A No. No, that's corract. Not in my notes.
Q How about in your minutes?

A My minutes do make reference to the, the Levinskas

| memo, the Neir memo and the additiomal documents that were

brought to the meeiing by Dr. McCarville.

Q All rigﬁt. There is no reference then to the Long
memo there, la there then?

A ‘Ho, there isn't.

Q All right. And you don't recall seeing it until I
think you said this moxmning?

A  Yes,

Q And you don't recall whether it was discussed or

mentionad at the meeting one way or the other?

A I don't recall it.

Q With regard to the Long mewo, sir, Mr. Carr examined

you at length on it. It's Plaintiffs’ Exhibit 131272
A Yes, I have 1it,

Q Now, first of all, on the second page you'll recall

-

147

that it was stated by Mx. Long that, "As can be geen the virtually

safe doses are similar using the EPA and CDC criteria, but
drastically differ employing FDA's critexia." Do you recall
that sentence being read to you?

A I certainly do.
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are they not?

.product tetrathal, as I recall.

Q And Mr. Carr questioned you extensively about the wur¢'
similar?

A That's correct.

G Is that right?

A Yes.

Q And you had some trouble with that, sir?

A I certainly did.

Q And the EPA criteria and the CDC criteria are the ones
referred to on page one respectively as numbers, Foman numeral
one and Roman numarai two?

A fhat's correct,

Q And incidentally, both of these are for 2,3,7,8-TCDD,

A That ie correct.

Q In fact, eall three of them are for 2,3,7,8-TCbD?

A That 1s right. |

Q They are not criterlia for the_other'dioxins. which 18
in fact what was found in the tetrathal?

A ! That's correct, No 2,3,7,8-TCDD was found in the

Q All right. And these criteria talk about cancer for
the EPA water criteria and, number two, the CDC risk assessment)
do they not?

A Yes.
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|| in connection with these assessments. Do you recall that?

~as certeinty that something will happen?

Q The second one. The third ome doesn't talk about
cancer, though, it just talks about health riakﬁ, doesn't it?

A Yes. |

Q And furthermore, sir, they're talking about risk.
Den't tﬁez use the word risk theref

A Yeg, they do.

Q Is the risk the same as probability or, let me rephiaae

that, Mr. Carr kept asking you questions sbout getting cancex

A Yes, I do.
Q Is the word risk the same as saying that something
will happen? :
MR, CARR: I object to the leading form of the guestiq
THE COURT: Objection sustained.
MR. CARR: The witness stated his own opinien eof it.
THE COURT: Rephrase it, please.
. Q (Mr. Musprave) Is the word risk--then I'll agk hige~

Do you have an opinion as to whether the word risk 18 the same

A No. They have different meanings.

Q Now; coming back then, the calculation that Leng did
under the EPA watar criteria resulted in .37, and I thiuk Mr.
Carr went over this withlyou. that's femtograms per kilogram

per day.
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day.

A Yes.

" MR, CARR: Object to the leading form of the question;

if it please the Court.
THE COURT: Objection sustained. Rephrase it, pleasa.
MR. MUSGRAVE: Yes.
Q | {(Mr. Musgrave) Uader Roman numeral number.oﬁe what
were the resulte found, sir?

A His final result was 0.37 femtograms per kilogram per

Q And under number two what was the calculation results]

A The result was 28 femtograms per kilogram per day.

Q And 1f you compare those numbers by dividing .37
into 28 what do you get, sir? ‘

A You get around 75.

Q One 1s 75 greater than the other?

A Yes, 75 times the otherf

Q Did that have anything to do with the difficulty you
were having with the word eimilar? - ' i

A It certainly.did. I could see¢ on the face of the

document that these two results were vastly different, and I
was haviné, I couldn't see the word similar being properly
used to refer to both of those things. They are not similar,
a8 I understand the word similar.,

Q But you are not a toxicologist?
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A That's correct. I was just locking at the numbers.
Twenty-eight to my mind is not similar to .37. . Something
one~third of omne.

Q But it may be to a toxicologist for all you know?

A Could be.

Q Now, in any event, lMr. Long goes on to s#y. does he
not, sir,--

MR. CARR: Object to the leading form of the question]

Q (Mr. Musgrave) Would you read for me then, sir, after

the sentence that we've just looked at what the mext sentence

saya? The one starting with if.

A "If one cocmpares thevcalcﬁlated daily exposure to
PCDD's in tetrathal, paren, 12,500 femtograms per kilogram per
day, closed paren, with these numbers, the calculated PCDD
exposure exceeds all these values."

Q All right. HNow, all of the calculated exposures in
Mr. Long's memo were with regard to what substance, sir?

A . 2,3,7,8-TCDD.

Does he state that in the document?
Yes, he does.
Where does he state that, sir?

In items one, two and three.

L P O O

All right. And on page two what ig the next sentence

then, six, if you would read it,- after the one you just read?
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A "It should be noted, hewever, that all of the calcu-
lations above were for the 2,3,7,8-tetrachloro lscmer. The
most toxic and the most extensively studied PCDD."

Q I think 1t says the only extensively studied.

A I'm sorry. "And the only extensively studied."

That's correct.

Q A1l right, gir. And then what is the next thing
that he says with reference to the caleculations he's made?

A Ke says, “To assume that the cercinogenic potential
of all PCDD's 1is equivalent to the 2,3,7,8-TCDD without fa@t
data may not be appropriate." » ‘

Q All right. And what's he referring to there, sir?

Do you know?

A T would assume he's saying that you should not, cne
should not apply the carcinogenic potential of this most toxle
dioxin isomer to any other dioxin igomer.

Q And what's the next sentence, sir?

A He‘concludes. “Thus, the calculated‘exposuxe to

PCDD's In tetrathal probably would present a significantly

different risk than an equal exposure to 2,3,7,8-TCDD."

Q "A significently different risk than equal exposure
te 2,3,7,8-TCDE." 1Is that what it says?

A That's right.

Q Now, do you have Dr. Levinskas's memo up there, sir?
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A Yes, I do.
Q And. in paragraph twe of Dr. Levinskas's wemo to Dr.'
Roush, would you read the second,or read that seccnd paiagraph.

eir?
A “Since TCDD was found only in waste dust at 1.5 ppb,

the calculations regarding potential PCDD exposure from tetra-
thal represent an extreme situation which greatly exaggerates

the risk."

Q Now, with regard to the last sentence in Mr. lLong's

' memorandum that Mr. Carr had you read, do you recall {f he

asked you questions about the term actual risk and calculate?

A Yes.:

Q Now, he asked you, if I recall correctly, or do you ,‘

recall i1f he asked you whether this sentence meant that it was
impossible to calculate a risk and that, therefore, the risk
might be greater or lesser thén the rigk for 2,3,7,87 Do you -
recall whether he asked you a question like that?

A I geem to recall thét type of question, yes,.

Q | 'And do you recall yéur answer, sir? |

A 1 believe my answer was that I would construe that

sentence t¢ mean simply that he did udt have sufficient informa+

tion to actually calculate the risk, but that it still could

be estimated.

0 And I know you're not a toxicologist, sir, and I know

15
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‘the dioxins?

- toxic given equsal amounts?

b

| 2,3,7.8-TCDD 1s the most toxic of sall the dioxin isomers.

to 2,3,7,8-TCDD.

that some of these documents you have difficulty 1nterpret1ng,
but given the language on thé last page-- Let me rephrese thati
Do you understand from thé language on the last page that it's

generally recognized that 2,3,7,8~dioxin is the most toxic of

A I do understand that,
Q And if, therefore, in a product 2,3,7,8 is not pre-
sent, but some other dioxins, do you have just a general lay

understanding of whether the product would be less or more

%* A It would be my opinion that the product would have to

be less toxic, because I have heard or rgad many'times_that

Q So when Dr, Long talked about a significaﬁt differenef
¢n the risgk, wae he talking about, in your opinion, & greater
risk or a lesser risk? .

A I would think he would be Indicztimg That the risk

would be significantly legs than would the rlsk.ffqm.éxposurc-‘;

Q And Dr. Nair's wemo, sir, that you received, she was
comparing-- Let me esk you, sir, she made & calculation, did

ghe not?
A Yes, she did.

Q Of exposure. And what was the result of her
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calculation?

A The result of her calculation was that exposure to,
to tetrathal over a seven day period would result in 12,800
femtograms per kilogram per day.

Q All right. And was that based upon fact or assump~
tions. sir?

A Assumptions,

Q £nd does she state any place in the document that

they are assumptione as opposed to fects?

A She states that. She says, "I have calculated the

potential body burden of dioxin among workers expoéed t6 tetra-

thal using the following assumptions." And then she 1lists them

Q. All right. And then after she made the calculations
that you've just given us, did she compare that to a standard
of some kind?

A Yes.

Q And was that a caleculstion for-- Let e ask you,
what was that e, what did she compare that with, sir?

A She then makes reference to a criteris document from
the National Rasearch Councii of Canada,; which apparently has
a virtuslly safe dose for one in & willion cancer risk as
30 to 90 femtograms per kilogram per day of 2,3,7,8-tetrachloro/
dibenzo-~dioxin,

Q So she compares it again to a calculation involving
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- the product?

break at this time and then we'll resume testimony. The

2.3.7.8?
A Yes.

Q Ag opposed to the type of dloxin that was in fact in

A That's correct.
THE COURT: Mr. Musgrave, is this a good point to takp

a break?

MR, MUSGRAVE: I think 1t 1s, Your Honor.

THE COURT: Ladfes and gentlemen, we'll take a short

admonighments that I've given you earlier will apply during
this break also.
Court's in recess.

(Whereupen a brief recess was had.)

MR, MUSGRAVE: Your Honor, before we proceed, it's
Just been brought to my atténtién that the defendant's exhibit
that I've just marked, the handﬁritten notes regarding the |
tetrathal meeting of January 23, 1985 which the reporter marked
as 883, we already have an 883 and this should be 888, And

may the record reflect this that has now been done.

THE COURT: The record so reflects.

MR. MUSGRAVE: Thank you.
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Q (Mr. Musgrave) Mr., Park, with regaerd to the, remembe

the meeting of May 11, 1979, the one-involving 2,4~dichlorophen

and the 2,4,€-trichlorophenol? Do you remember the references |

to that, sir?
A Yes.
Q@  And the decision-was-made to have the particular

article in the Federal Registar reviewed by Dr. Roush?

A That's correct.
Q &nd to reconvene at a later date?
A That's right.

Q  4nd, Doctor, I believe you told us in Dr. Roush's

.:abaence Dr, Paget reviewed that for you, did he not?

A That's right.

Q And he appeared at the May 22 meeting then, Dr. Paget

A That's right.

Q And your notes with regard to that meeting, of course
reflect hig appearance, do they not?

A Yes. I think they do.

Q And after that meeting you then received Plaintiffs’

Exhibit 1311, which is a memorandum from Dr. Paget and contains

the information that you Incorporated verbatim into the final
draft of the notes of the May 1l and May 22 meetings when you

wrote them up as one minute, is that correct?

1
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A That'e correct.

Q Mow, why did you receive thdat memo from Pr. Pagat?v

A Because I had asked him to summarize for our minutes
what he had told the group about the, ebout his evaluatiom of

this NCI study.

0 So what you asked for was no more than what he said
at the meeting?
A That's correct.
And he did that in a tecbnical fashion?
-Yes.

Q
A
Q And you then incdfporated into thk notes?
A Yes.

Q

Now, do you have Plaintiffs' Exhibit 1306, sir? She'ls

found 1t for me. Thank you.
I'1ll hend you Plaintiffs' 1306. You recall this is the

document Mr. Carr had you, or let me rephrase that. This is

| the listing from a publication of 8(e) notifications that had

been made to the EPA, at least per this author's listing, is

that rizht?
A This 1is not an official EPA publication, but it is &,

a, a commercial organization that does publish environmental

information ahd so forth.

Q I understand, But in any event they purport to list

8(e) notifications by companies, 1f I understand correctly,
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.:between.April 11, 1977,which 1s the first listipg date on this

cne, and Cctober 29, 1979?-

A Let's see. Octckter--

Q Leok at the first page, eir,

A | Yeg, that's correct.

Q A1l right. That's some two-and-a-half years?

A That'e right.

Q &nd de you understand whether or not-- Let me ask
you whether or not you have an understanding if this liasting
covers any chemical company in the United States that would

have made a report or just in a particular'state or what?

A I would assume that this list would include alivB(e)

- submissions during that period of time.

Q From any chemical compeny in the United States?

A Yes. |

Q Subject to the law?

A Yes.

é And do ycu have any idea how many that would be, sir?
A I would guess many thousands.

Q All right. How, how many total reportings were therxe

as listed in this publication?
A As listed in here, it looks like 315.
Q Three h'mdred and fifteen. Now, Mr. Carr pointed-

out to you that the majority of these are reports dealing with
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health effects or effects on amimels in the environment or
studies of anlwals and effects on animals, isn't that not
correct?

A Well, I can't recall what he said. I den't really
know what these reports would include.

vQ All right. Weli, i1n any event, do you.recall that
he pointed cut to you two reports of a company that reported'
dloxin gontent in a product?

A I belleve I do. One was Velsicel. I recall one.

In fact, I guess at the top of -the second page of the list.

Q Yes. At the top of page 1324 there is a company
called Vel-- V-E-L-S-I-C-0-L, is that right?

A Yes, Velsicol.

0 And 1t vreported as an 8(35 occurrence, occurrence of
dioxin in its product, is that right?

A That's what .the report says, yes.

Q And he pointed out one other one to youw, I believe,
of a product, see 1f I can £ind 1t. Yes, numbe%'ss out of the-

315.
A Uh huh.

Q Do you have that?
A I do., Now, that doesn't-- I don't know whether
that indicates dioxin in a product or not. It just mersly sayj

it was a report for analyses of dioxin, which could have been
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& mere methodology. ' ‘

g It doesn't say whether it's in the product or not, .
right?

A Yo, it does not.

0 So of the oneg that Mr. Carr pointed ouﬁ to you, sir-
I take that back. sere was another one. I believe it was
Dow, wasn't it? If you would look at number 209%9. Do you have
that one?

A I do, yes.

Q And that's Dow Chemical reﬁqrtigg an gnalysis for
TCDD's and otﬁer chlorinated dioxins, éhlofinatad phenols,

ppb's and pcb's in fish samples ané river mud?

A Yes.

Q Now, do you understand fish samples and river mud to
be a product of Dow?

A Ro,

Q énd the one Velsicol was a report of analysis of

-dioxin, and it didn't say what it was in, did it?

A It says analysis for dioxins.

Q So the only report of analysis in a product of dioxin

iz the one Velesicol's reported, is that correct?
A Dioxin in a product?
Q Yas.

A Yes.
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- interpretation of Section 8(e) of the Toxic Substance Act, havel

Q Out of the 3157
A Yasg
0 Yes. How, we've spent many hours in thegse last few

days, both Mr. Carr and myself, discussing with you the

we notf
A Yes.
Q And would it be a fair statement to say that differen
people may Interpret 1t in different ways?
A Yes, it would.
G Now, this Velsicol, is that the correct pronunciation

A I believe Velsicol.

Q Velsicol. They may interpret it ome way and you may
interpret it one way and I may interpret it another way, isn't
that right?

| MR. CARE: Suggestlve and leading. Ask that the jurﬂ
be instructed to disregard it.

: THE COURT: Objection sustained.
MR, MUSGRAVE: I'll rephrase it.
Q (Mr, Musgrave) Do you know whether Velsicol inter-
prets the sgtatute the same way you do, sir?
A It would be my iompression that when the--
Q Well, just answer, do you know whether they do or

they do not?

t
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A I think their interpretition has changed so that now

it is pretty close to the way I interpret it.

Q But do you know when they were making their reports

that are reported here in Plainti{ffs' Exhibit 1306 whether they),

Interpret 1t the same way you did?

A They inferpret it differently froﬁ jﬁst about every-
body else.

Q And why do you gay that, sir?

Because out of this list of what, over 300 reports?

A
Q Three hundred and fifteen, I think we've estalklished.
A

All right. Gver a two~ané-a-half year period 1
think around ﬂélf of those came from this single company,
Velsicol, |

Q Well, I would like‘for you to count them, unless Mr,
Carr would take my word, &nd out of the 315, 148 were reported
or wera reports by Velsicol Chemical Corforatiop: Would you
care to count them, Mr. Carr?.

MR, CARR: Oh, I woulé be glad?to aeccept your word,

Counsel. I think that's wonderful.

MR, MUSGRAVE: Yes, it is. I'm sure the EPA enjoyed

it.

Q (Mr. Musgrave) One hundred and forty-edight out of
315 were reported by Veleicol, were they not?

A Yes.
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- or from which one could reasonably conclude that there 1g a

Q Now, let's look at some of the things they reporte&,
and ?e've'been through £(e), I'm sure the jury believes
ad nauseam, and would you look, sir, at itemtseventeen?

A Yes,

Q Eepérted By Veisipol. Vhat was their repdrt thexe

of a, is the language information which reasonaﬁly Buggests

substantial xisk of injury to health or the environment? ‘
That's the, that's the operative language of the gtatute, isn'g
1t? :

A Yes, it is.

Q And given that operative language, what did Velsicol
report as & reportable under 5(e) in this iunstance?

A Theilr report says, 'Possible allergic reaction,
single case."

Q "Possible allefgic reaction, single case." All right
sir, And let's look at gome of the other ones that they
reported herg. Number 31, what's that one that they reportéd
as again this serlous effect of a substantial risk of injury
to health or the environment? _

A "8kin rash in an employee.”

Q And what's number 367

A "Mucous wembrane irrita;ion in employee."

Q

And number 377
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A

analysis.’

G

Waste water anslysis, or excuse me. "Water sample

And that's all that 1s at least indicated in here

as them rerorting some type of o water sample analysis?

e

=0 B O

P o B S e

2

offensive

Q

A
Q
A

That'e correct. That's right.
£nd vhat dec they report In 397
"Ckin irritation-employees."

And in number 407

"€kin rashk.”

And in number 437

"Damaged and leaking containers in transpoxt.”

And number 527

"Fmployee symptoms-odor and fumes.,"

And in numbexr 757

"Injury reported, chemicai burns to one employee.”
and in *767

"Injury report, inhalation, one employee.”

And in 777

"Possible adverse effects on employee?. Naugea and
odor."

And then 79, 80 and 2l again are injuxry reports?
Injury reports apparently to individual employees,
Cue says, "Slight inkalation?"

Th huh.
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Q The other says, "Eye irritation?” Kight?
A Right.

Aud the other says, 'Rashk, lower lags?”

£

L That's correct.

Q  And number 86 by Velsicol, what"s it say?

& "Irritaﬁion oL one.employea."

Q These are the types of things that for two-and-a-half
years Velsicol was reporting as they interpreted &(e), is that

right?

A That's apparently so.

Q Including their report of dioxin analysis in a produdgt?

A That's correct.

(At this time Defendant's Exhibit No. 889 was marked

for identification by the court reporter.) )

Q (Mr. Musgrave) Mr. Park, let me hand you what I've
now had the reﬁcrter mark as Defendant's Exhibit 889 and ask
you, can you identify that as the first two pages of TSCA?

A Yes.

Q Mr. Carr has previously identified a portion of the
act, but I've had copied here Section 3 definitions under the
act, have I not?

A That's correct.
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Q Let wme just ask you, sir, does TSCA apply to all
chemicals in all instances?
A Mo, it does not, '

Q YVhen coes TSCA mot apply given that portion of the

~act that I've shown you?

A | Well, the get is structu:ed sc that it-aPpiies to
chemlical substances. 4And generelly those are in commerce.
But at the beginning of the act where it defines the term
chemical gubstance, it s;ates that the term does not include,
and then a number of things are listed,

Q And are some of those things that are included
chemicalé that are covered by other federal acts?

A That's coxxect. For exampla..pot included iun the
term hazardous substance, excuse me, chemical substance and
therefore not cevered by the act would be any pesticide as

defined in the Federal Insecticide, Fungicide and Rodenticide

Act. :
Ie that normelly called PIFRA? -

Q

A That's correct.

Q And what else, sir?
A Tobacco or any tobacco produet. Any food, food

additive, drug, cosmetic or device. The manufactured or

process or Jistributed as a food, food additive, drug, cosmetic

0 In any event, they are listed there, the other acts,
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that 4{f the chemical {2 covered by that particular act it's
not covered by TSCA, is that correct?

A That's correct.

0 Kow, with regard to this FIFRA that you just mentioned
do you know whether any of these chlorinated phenols that
Monsanto 1s manufacturing were covered by FIFRAT? T think you
told us you are not familiar with FIFRA?

A That's right. TFIFRA is the one statute that is
within the EPA's responsibility that 1s not within nine at
Monsanto., However, I do bellieve that Santophen is a, a |
registered pesticide, and, therefore, would not be subject to
the Toxic Substance Control Act.

Q All right.

MR. MUSGRAVE: I believe that's all the questions I
have, Your Honor.

TEE COURT: My, Carx, do you have any quastions?

Y. CARR: MNone, Vour Honor,

THE COURT: Okay. Gentlewen, could I see you at the
benck for a moment, please?

(The fcllowing proceedings were had at the bench
outslde the hearing of the jury:)

THE COURT: We've agreed we are going to adjourn

for tomorrow, 1s that right?

MR. CARR: I thought it was my understanding that we

le8
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would adjourn now until Tuesday morning.

MR, MUSGRAVE: You'll need, we'll be breaking at
ten til anyway. .

MR, CARR: Yes. There's not emough time.

THE COURT: And we'll start with some-- I have some
matters that.I'm going over and as soon as I'm done with those
I'11l let you gentlemen know at your .offices and my understand-
ing also is that subject to whatevar comes up tﬁia person is
subject to recall?

MR. CARR: Right.

THE COURT: And we'll adjourn until then. Okay.

(The following proceedings were had within the hear-

ing of the jury:)

Ladiee and gentlem;n, we're going to end 2 little early
for today and also due to some other circumstances we are not
going to have court tomorrow. So we are going to be off then
unti]l Tuesday morning at 9:30. Now, I would remind you over
thie long bresak, besides the regular Admonishmonts, not to
diséuss this matter among yourselves or with anyone outside
the panel. Remind you that you are not to read, listen to, or
watch anything about this case In particular or subject matter
in general in any of the print or electronic media. Thank you
for your attention amd ccoperation. Thank you for your

patience for any delays that we have had during this week.
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1 know we've had .to take up some matters im chambers, so there

have been some delays. We've got an extended weekend. I hLope
you enjoy it. We'll see you Tuesday morning.
Court's adjourned.
(End of day 4-18-85)

* k % % *
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STATE OF ILLINQIS )
)
COUNTY OF ST, CLAIR )

I, KAREN D, UCPKINS, CSE, RPR, Officisl Court Reporter in

and for the Twentieth Judicial Circuit,‘do hereby cgrtify thét
the foregolng transcript of proceedings 1s a true and.accurate
recoré of the proceedinge had in. the case of: TFrances E.
Kemmer, et al. v. Monsantec Company, case number §0-L-970 had
on the 18th day of April, 1985. These proceedings had before
the chorablé Richard P. Goldenhersh, Judge.

Dated this ?ﬁig day of Mey, 1985.

%M mﬁb. M);m

KARENW D, HOPKIN€> CSR, RPR
OFFICIAL COURT REPORTER
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STATE OF ILLINCILS )

)
COUNTY COF ST. CLAIR )

I, HONOELBLE KICHARD P, GOLDEMEERSY, Circult Judge in
aﬁd for the Twentieth Judicial Circuit, do hereby certify that
the foregoing transcript of proceedings is a true and accurate
record of the proceedings had in the case of: Frances E.

Kemher, et al. v. Monsantoc. Company, case nuwber §0-L~970 had on

the 18th day of April, 1985.

Cated this éig; day of iay, 1983.

Y

HON. RICHARD P/ GOLDENHERSH
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IN THE CIRCUIT COURT OF THE ITWENTIETH JUDICIAL CIRCUIT
8T+ CLAIR COUNTY, ILLINOIS

FRANCES E. KEMNER, ET AL.,

Plaintiffs, _

vs 1 NO. . B80-L~970

MONSANTO COMPANY, ‘

Defendant,

REPORT OF PROCEEDINGS

July 22, 1985

Before the HONORABLE RICHARD P. GOLDENHERSH, Circuit Judge

APPEARANCES s

Mr. REX CARR and MR, JEROME SEIGFREID, Attorneys at
Law, on Behalf of the Plaintiffs; and

MR, KENNETH HEINEMAN and MR, JOSEPH NASSIF
on Behalf of the Defendant, Monsanto Company.

Kathleen Watson Brunsmann
Official Court Reporter
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BE IT REMEMBERED AND CERTIFIED, that heretofere,
on to-wit: July 22, 1985, the matter as hereinbefore set
forth came on for hearing‘before the Honorable Richazd~p.
Goldenhersh, Circuit Judge in and for the Twentieth Judicial

Circuit, and the following was had of record, to-wite

(The clarification examination of Dr. George Roush

by Mr. Heineman continued as followsi)

(The following proceedings were had in chambexs,

out of the presence and hearing of the‘juryar

MR. CARR: Judge, there's been soﬁe dispute
on the record as to whether or not the reference ranges that
we have used for porphyrins and for the creat;nines are the
normal refarence rangéa that have been given by the labora-
tory. And there was dispute as to whether or not I had evetl

asked for them, or what they were, what these were that had

been given to me. I checked the records, and on April the

15th, 1985 I had just been delivered the day before the pile
of material dealing with the Krummrieh Health Study, the

medi cal records. I had had an opportunity to briefly scan
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the laboratory results and discovered that there were no
normals for the porphyrins at that time. And the Court will
note, on April the i5th, 1985, on page 107, I asked that'“
they give me the normal ranges used. That was on a weekend.
And the following Monday, I gueés it was, at any rate a few
days later, on the 22nd of April, 1985 they did, indeed,
produce these exhibits, :.3846, 47 and 48, which deal with
the porphyrins and the creatinine levels,

Now, unless Counsel stipulate thag the sequence
Of events, and that these were furnished to me in response
to my request made\ap Apfil the 15th, I want to make an
additional record by putting Mr. Nassif on the stand to
confirm that this is the sequence of events, and that these
test ranges given me, 3846, 3847, 3848, were given to me in
zesPQnse to that reguest for the normal reference ranges.

THE COURT: First of all, is there any dispute
as to that? I think that was the first point, wasn't {t?

MR, CARR: Yes, If there is no dispute, then
I think it's Exhibit 1509 that can be no éhallenge as to the|
authenticity of that. They may notiﬁave cha}lehged it, but
I don't think they hgve admitted in court at least that
these were the Metpath Test Ranges for the porphyrins that
were given to me, and for the creatinines that were given

to me in response to my request.
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Study for Nitro. And you challenged that at that time on

MR. HEINEMAN: I am trying to recall in my own
mind, Judge, the 6cca=ion when this firgt came up in the
testimony of Dr. Roush. I may be incorrect, but I think my
recollection is that Mr, Carr asked Dr. Roush whether thoSe.
documents were, in fact, the normal reference ranges. And
I think at the same_time, perhaps, may have rep:eéented that
they were furnished by Monsanto's attorneys for something
to that affect. My reccllection is that D;. Roush said that
they were, indeed, the normal reference rangas. Didn}t he?

MR, CARR: Yes. But you objected to their
authenticity. You said you didn'g e and I -had oﬂ the copy
that had been put Iinto evidence, I had written on it "Nitro
normal,” or ®Suskind Laboratory," because it was, in fact,
the same. As I learned from Carnow and Conibear, it was

the same reference ranges used in the Suskind Morbidity

the record in front of the jury. You said, "Why these don't
even refer to Krummrich,®™ or something of the sort, “These
are the Nitro.,® I represented then to you that these

were the normal reference ranges given to me in the
Krummrich, You again expressed a doubt, or I'm sure objecte?
on the record to the use of these values. If you didn't
object on the record, then there is no problen.

THE COURT: Well, okay. There was an objection
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on the record. These were admitted, 1509 was %dmitted on
July 16th, and my notes have they were admitted over objec-
tion.

MR, HEINEMAN: If we're talking about —— I'm
not sure that we're talking about the same occasion.

THE COURT: This is when they were fitst used
on the 16th.

MR, HEINEMAN: All right.

THEE COURT: I have in my notes that they were
admitted over objection at the time.

MR. HEINEMAN: You don't have 'in your notes
what the objection was?

THE COURT: I don't,

MR, HEINEMAN: I don't know. Was the objection
only that his handwriting was on them, and they said “"Nitro?|"

MR. CARRt The objection was that these were
not connected, these were not shown to be the normal
reference ranges, and you weren't going to take any repreaenr

tation that they were. I represented to the Court that they

were produced to me, and your objection was to their authentlicity

or that they ﬁere, in fact, the normal test ranges. You're
not making that objection now. There's no problen.
All I want is on the record a statement from you that these

were the normal test range values given to me by you in
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response to my regquest of April the 15th, and that these are
the normal test ranges that were used in the laboratory
reports that we have in evidence in this case, referring
to the Krummrich Bealth Study.

THE COURT: My notes do indicate that you, Mr.
Carr, indicated that these were pfoduced in response to an
order of court. I don't have noted down what the specific

objection was.

MR. HEINEMAN: Do you know whether Dr. ~- whether

he asked Dr. Roush about it right at that point? Because
I have a :ecpllectibn, maybe incorrect, that Roush said,
“Yes, these, indeed, are the normal reference ranges for por-
phyrins‘from Metpath."

MR, CARR: He has testified on the record that
these are the normal tesi ranges used at Metpath. That is
not my quarrel. I have him on the record three or four
times in which he agreed that these were the normal test
ranges, That's not the equivalent to a stipulation by you
that they are, or that by an agreement by you. Because you
made the objection on the record that you don't know the |
authenticity of them, and you challenged them, and you
objected to them, and I want it clear on the record from
Counsel that what I rebnesente& was correct, that these

were produced by you in response to my demand or request

L g
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for these normal values, normal test ranges,

THE COURT: Whatever position you took then, do
you have any objection to that now? Let's put it that way.

MR, HEINEMAN: FPirst, I want to read the
transcript here, | ‘

THE COURT: Sure, go ahead, |

MR, HEINEMAN: Of the in-ghambers conferenca.
Then I will need to ask Joe Nassif if they, indeed, are the
game ones that were produced.

MR. CARR: Jesus, Ken, you can see the numbers
on the receipt, and the numbers ~- well, never mind. You
do whatever you need to do. _

MR. HEINEMAN: Oh, there's a receipt here?
Okay.

THE COURT: That's just before the actual
documents. _

MR, HEINﬁHAN: Well, from the receipt they
obivously are the saﬁé documents that were produced.

THE COURT: Fine,.

#R., CARR:s Well, are you stipulating and
agreeing that exhibit 1509 represents the normal test range
values as shown for those three urine specimens, whatever
they .are, for the Krummrich Health Study?

MR. HEINEMAN: What I would stipulate to is
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that these three documeﬁts, which I don't remember exactly
what'comprized 1509 ==

THE COURT: Those three documents,

MR, HEINEMANt: These three documents are 15097

THE COURT: Yes.,

MR, HEINEMAN: But if these are 1509, that
these three docﬁments demonstfating that Metpath's normal
referenée ranges ére for micrograms per twenty-four hour
sample are, indeed, the normal reference ranges that Metpath
used, 5
MR, CARR: Well, I wﬁnt more than that. I
want that these were given to me in my response for the
value ~-—- asking for the values, ﬁormal;values given for the
porphyrins. i

MR, HEINEMAN:t I am sure, as I sit here, that
these documents were provided to Mr. Carr in response to
the request that is set:forth in this transcript.

MR, CARRt Then that's all-I want,

THE COURT: Fine. Great. Okay. We'll start
in a couple of minutes.

MR. NASSIF: I remember a request from Mr, Carr
for the Metpath reference ranges, and to my recollection

those three documents were produced in response to that

request.
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THE COURT: Okay, gentlemen. We'll start in a

‘couple of minutes. Thank you.

MR, CARR: Yes, your Honot.

{The following proceedings were had in the

bresence and hearing of the jury:)

GEORGE ROUSH,
having previously been called as a witness under
Section 2-1102, having previously been sworn,

continued clarification examination as follows::

EXAMINATION
BY MR, HEINEMAN: | _
THE COURT: Good morning, ladies and gentlemen.
I apologize for starting a little bit late.. As 1've told
you‘before, you've heard this many times, there are certain
matters that have to be taken up in chambezé} outside the
presence of the jury. We had one of those this morning, and
I believe we've resolved it. 8o we're ready to proceed,
Mr. Heineman,
Q {By Mr. Helneman) Yes. Dr. Roush, on Thursday,

when we closed court at the end of the day, we had begun

discussing the Zack-Suskind Studyj; had we not, sir?
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A Yes, sir, .

Q And I'd like to hand you a copy of that study
as it's been previously marked as Ménsanfo Exhibit Rumbex
62, and I'd like to ask you some questions about it; sir.
Now; as I understand it, s;r, the only way that those who
could have been expésed to the cléaﬁ-up of the '49 accident
could be determined was through the chloracne records; is
that right?

A Yes, sir.

Q Now, as & matter of fact, the paper states, does

it not, that it's subject is the chronic health effects to

- exposure to TCDD as reflected in the mortality experience of

a cohort of Monsanto Compsnf workers who developed symptoms
of chloracne following a trichlorophenol process accident
at the Nitro, West Virginia plant in 19492

A Yes, si;.

Q And if you'd look at the last paragraph in the
right column on"theifirst page of Exhibit 62, would you read
that first sentence,'pleaae, to the jury.

A -"Employees whondoxked in the area of TCP
production or were involved in the cleﬁn-up began to develop
symptoms immedfately following exposure to the material

which was discharged from the autoclave,®

Q Thank you, And then it gbes on to discuss these

10
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symptoms; correct, sir?

A Yes, sir.

Q And would you tell us what it says.the symptoms
vere.

A should o rqﬁd them or just tell you?

- Q well, please read them.

A - "gSymptoms included eye and respiratory tract

irritation, headache, dizziness and nausea, and a severe
igritant reaétion of the éxpeaed skin,®

Q- Then it goes on to discuss the symptoms subsidin
does it not, sir? ﬁbuld you read that next portion?

A - “After tﬁese initial symptoms subsided, the
chloracne and other symptoms became evident.;

Q Now, what it appears to be discussed there, sir,
is an acute exposure with acute symptomss;is that right?

A _.Yes. As a matter of fact, the immediate
reaction following that autoclave discharge was manifesta-
tions of irritant And ﬁhaught to be due to the caustic
content of the material that came oué, not due to the TC —-

MR, CARR:s Your Honor, I object unless the
witness is testifying from his own knowledge. If he's not,
he should identify the source of his knowledge. It appears
as if he's stating something as a fact.

THE COURT: Objection is sustained. Could you

11
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rephrase the qﬁestion g0 that matter is cleared up.

Q (By Mr. Héineman) poctor, Pr. Roush, with
respect to the aéﬁte nature of the symptoms that arose and
of thé exposure, how does that relate to the fact that the
study is talking about results after a long period of time?

MR. CARR; You? Honor, Counsel isn't going to
rephrase that gquestion, I ask that the jury be instructed
to disregard what the doctor said.

THE CéURT:— Objection is sustained. The jury
is to disregard.

THE WITNESS: I'm sorry, Would you repeat the
question? I'm not sure how it related --

THE COURTs Could you read back the question
please.—

(Question read.)

THE WITﬁESS: Well, these workers did have

acute reaction immediately following the release, but those

symptoms subsided q&ite‘rapidly, and then after a period of

days to months they developed a skin reaction quite differen

than the irritant reaction, and that when it came on ever a

period of days to a month or more was called chloracne. 8o
that identified group was based on the identification of
the chloracne or the sgkin reaction,

Q (By Mr. Heineman) Now, was it possible in 1979

12
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"deteimine the authenticity of {it.

SR
- Aa

or 1977 when this study -- when you began working on this
study, is it possible at that time to determine all of the
people who were exposed in the 1949 accident?

MR, CARR: Your Honor, first I would ocbiject.
Counsel hasn't established that this witness has that
knowiedge,.of his own knowledge, or if he's referring to
this exhibit, whether or not this exhibit says that it's
possible., It's not clear what he's referring to. Is he
referring to the witness' oun knowledge? If so, if he
hasn't established that the witness has such knowledge.

MR, HEINEMAN: Well, your Honor, I'd like to
establish Dr. Roush testifying on behalf of information that
was developea by people working undex him.

MR. CARR: Well, I object to that, your Honor.
If he's going to refer to this.study, refer to this study.
It hé's referring to some hearsay documents, or hearsay in-
formation, that should be here so I can cross examine and

’ THE COURT: I'm sustaining the objection. Would
you rephrase the question?
Q (By Mr. Heineman) Doctor, do you have personal
knowledge with respect to the way in which, or the effort
that was undertaken to try to determine a c¢ohort for this

etudy that's reflected in Defendant's Exhibit 62?7

13
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A Yes, sif.

Q All right. Now, would you tell us please what
was done to try to determine the people who were exposed?
Was there any way to determine all of~the people that were
exposed in that 1949 incident?

| MR. CARR: Your Homor, I object to that. That's
two questions. First of all, what was done? I think he
has to establish that,

THE COURT: You can.anewer both of them in
sequence.

THE WITHESS:. In an attempt to identify those
who had been involved in that accident, they attempted to
find whether fhere's recoxds available on work records that.
would identify who had been working in that accident, and
they were unable to do sa. Tﬁevother approach to deciding
who was exposed is to determine those who had chloracne.

Dg. qukind sent me the first group of people he kuew were

exposéa. and there were about fifty of them, fifty to

fifty~three, as I recall. Then we went,Back. and to add on

to_that population who had chloracne, we went and got &

copy of Mr; Volz'a files in which he listed:those.that.were
on the Workmen's Compensation list. In addition to that, we
checked with Workmen's Comp, and verified those names that

obviously had chloracne, S0 what we have then 18 a list of

14
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people who were identified by Dr, Suskind, by those who
came in from Ed Volz, and then the Workmen's COmpensation.
files. And that constituted what they called the chloracne
group. fhat means that there could have bheen some people
who were there who had chloracne that was so mild that it
was not ihcluded, beciuse a decision of who had chloracne
was made by the doctor, They éross—checked the medical
records, but it still wasn't clear if a man had a blackhead
whether the physician thought that was chiotaéne or not.

So we were unablé to determine those who did not have

chloracne and who were involved in the clean-up. We believe

.that we picked most of them who had significant chloracne

by the method used.

Q (By Mr. Heineman) Now, when you say you had
access to Dr, Suskind's files, now Dr, Suskind had ;ndeed
examined a number of these people back at the'time of the
incideng, and subsegquently?

A : Yes.

Q 8o he had files with respect to people who were

his own patients?

A Yes, sir.
Q And these were employees involved in the
incident?

A Right. . “

18
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Q Then you said something about Ed Volz's £iles,

A Right.
Q Now Ed was the Safety Director of the plaut?
A Yes, he was,

- Q And he kept track of those people who had

filed Workment's Compensation claims?
A ~ That's right. But he also had a responsibility

to keep that list up-to—-date for the Qlént nmanager. The

plant manager wanted a regular report of how much chloracne .

there was.
Q So he kept a record of who had chloracne?
A Yes, sir.

Q and then you said you went to Worker's Compensa-

tion files?

A Yas.,
Q Were those kept by Monsanto or by the State?
A _By the State,
- Q State of West Virginia?
) A Yes.
Q  And from those three gources you compiled the

group of who had chloracne and who did not?
MR. CARRs Your Honor, I object as to who had
chloracne, not who were exposed and did not have chloracne.

HMR. HEINEMAN: I'm sorry, I misspoke.

16
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MR, CARR: Yes, you did.

Q (By Mr. Heineman) You had the list of who had
chloracne?
A Yes, sir,.
Q Those were the people who were fol;owedain this
study? A
| A They became what we call the cohort., The

population that we could study.

Q Now, I want to get to the difference, sir,
bggween an acute exposure and a chronic expoéure. People
thatrwere'the subject of this study, what sort of exposure
did they have? )

.'A - These people who developed thig chloracne at
that time ware related to the episode in which there was a
large discharge of theée 2, 3, 7 TCDD.

Q So which would that be? Would that be an acute
or chronic?

A An-acuﬁh expoénte.

Q That w&ﬁld be an acute exposure?

A _Right.

Q Something that takes place over relatively
short period of time?

A _Ieé, sir.

Q There's a statement that I want to direct your

17
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attention to. If I could direct your attention to the
second page of Exhibit 62, the right-hand column. There's

a portion there that says "Population and Methodsj® is that

corract?
A Yes, sir.
' Q At the end of that first paragraph there's a

sentence that begins wiih the words “An analysis.f Do you

see that?
a Yes, sir,
Q Wbu;d you read that to tﬁe jury, please.
a "An analysis of the chléoracne cases and

exposures not associated with this accident but rather with
the normal TCP/2,4,5-T production proceasés will be the
subject of a future p;pe:."

Q Now, what is it that the authors of this
document are referring to in that.sentence?

A This study was a study of those involved in the
acute accident. Tﬁis subsequent étu&y was to be related to
what health effects were associated with the normal operatioer
and production of TCP, and the 2, 4, 5~T at the plant, over
a period of time,

4] 8o that would it be possible, sir, to describe
the second group of people to be examined in a future

paper, the subject of a future paper, would that be a

18
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chronic exposure that's being deali with there?
| A Well, the normal TCP/2,4,5-T production process

would iﬁvolve~a'continuing, long-term exposure ag opposed
to an episode.

Q - All right., Now what was the second -- the
secénd one is thé Zack~Gaffey Study; is it not, sir?

A Yes, sir.

Q Now, what is the difference between the two?
What are the. two separate studies accomplishing?

A Well, the. first study was a concern for the
possibility that those workeré’invclved in this accident
in which there were people who were quite ill. They were
sick, Four of them were hospitalized at the University
of Cincinati, some hundred miles away from Nitro, West
Virginia, for a study in depth. So éhese workers had
significanﬁ exposure. And the question was for these
hundred and twenty-two people identified with exposure, that

heavy exposure had any adverse affect on their mortality

experienae;

Q A1l right., Now how does that differentiate
from the second one?

A The second study took those workers who had
been working at the plant for a period of about twenty years

or during that twenty years, and had exposure to continuing

19
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over most of this time, or at least up until 1969, and the
queétion was at these lower levels of exposure, but over
thias long period of time, did that have any affect on their
mortality experience.

Q Now, it may well be that there were some people
in the éecond study who were also exposed in the first one? _

A Yes, sir.

Q And there may be some people in the first one
who were not involved in the second one because they weren't

involved in the subsequent 2,4,5,T production; ias that right?

A Yes, sir,

Q One was for chronic exposure, one was for acute
exposure?

A Yes,

Q Now, with respect to the Zack-Gaffey Study, sir,

does thét study purport to say =-

MR, CARR: Your Honor, I object to the leading
form of?the question. I haven't objected to now, but I do
object now.

THE COURT: Rephrase it, please, I believe it
is leading.

Q (By Mr, Heineman) All right. What, if anything,

sir, does that study say with respect to whether or not

anybody who was the subject of it ~- strike that. Let me

20
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" anything, sir, about whether anybody who was listed as not

8tart over again. What does that study purport to say, if

exposed in the Gaffey Study had ever been exposed to TCDD
in the past?

A It didn’t address that question. The study was
simpl& a comparison of the mortality experience of those
involved either in the regular operation, on a regular basis,
or a year at least who had their job was making the TCP, or
making 2,4,5-T, and they want to know whether they had --
what their mortality experience was. And for comparison,
the comparison crew was the rest of the plant. = And the rest
of the plant could include those who were not assigned to
that unit, but were & part of the whole work £force.

Q Now, sir =-- now, in dealing with these two
studigs, sir -- now, Mr. Carr went through with you aﬁd he
said, did he not, sir, that there were four people =- this
is Expibit 1462-A, sir, I want to show you. He éi“ks out
four geOple that were exposed, listed as exposed in the
trichlorogﬁenol process acclident in 1949; correct?

A Yes, sir.

Q And then he showed you Plaintiff's Exhibit 281-B|
in which he stated that those same four people were included
that's the wrong one.

Here, we are. Here we go. I had the wrong one,

21
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1462-B, sir. Keeping in mind 1462-A, listed the four
people, listed or had underlined four people who had been
exposed in the '49 trichlorophenol process accident; correcti
A Yes, sir.
Q 1462-B, had underlined the same four people as
being listed ih the not exposed to 2,4,5-T table from the

zack-Gaffey Study.

A Yes, sir.

¢ - Is that right, sir?

A Yes, Bir.

Q Now, how could it be, sir, that the four people

who were listed as exposed in the trichlorophenol process

accident could be listed as not exposed to the 2,4,5~-T in
the Zack-Gaffey Study?

A The definition of who was going t© be in the
Zack—Gaffey exéosed.group‘were those who were working with
TCP or 2,4,5-T during the period of 1955 to 1977. And
these f%ur pecple were not in that cohort as I've just
describ;ﬁ that's going to be studied. They were there
because they could n;t be identified by virtue of looking
at the work records.,

Q So that while they ma§ have been exposed to

TCDD in the trichlorophenol process accident in 1949, they

were not expased to the chronic, low-level group} or just

~

22
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chronic —. jet's just use that word -— the chronic exposure
in the day-t®¥~day operation of the 2,4,5~T Department from
155 to '707

A That's right.

MR. CARR: Your Honor, I would object unless
coun§e1 and the witness will point out something in the
Zack~Gaffey Study where it says this excludes anybody who
vas working before 1955 in the TCP accident, in the TCP
production.

THE COURT: Objection sustained.

MR. HEINEMAN: I think, your Honor, I think the
Zack-Gaffey Study itself defines the cohort.

MR. CARR: That's the reason I'm asking Counsel,
that's the reason I'm making the objection, because I'm Lty
suggesting to you that it says nowhere that the people who
weze'exposea before 1955 were excluded from this study.

The representation that you're making to the
ju:y%is wIrong.

MR, HEINEMAN: Well, sir, I think the represen-
tation is that those were the people who were working in
that department between ?55 and '70.

THE COURT: Okay. Objection is sustained.

MR. CARR: Those weren't your words, Counsel,

THE COURT: The objection directly relates to th

i
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proposition being put to the witness. The objection is
sustained., I'll allew you to rephrase the question, if you
wish.

Q (By Mr. Heineman) Doctor, in light of the
objection that Mr. Carr has made, sir, would you define thé
cohort to the zZack-Gaffey study carefully?

A The cohort that was going to Qe sﬁudied for the
effect of working with TCP, 2,4,5-T was all of those who
could be identified by the work records that had worked
with these materials, these two materials, over the period
from the first time we had work records a&ailable, i955
up te 1977. We could hot go beyond that.

Q Sir, that study, the attempt to identify that
cohort, was begun when? |

A About the same time, 1978, '79.

Q Sometime around 19787 8o in 1978 you were
trying to go bagk and £ind out who worked in the 2,4,5~7 -~
let's see --= the 2,4,5,~T, ICP production process? , |

A Right.

Q aAnd as of that date the only work records you had
began in 1955%

A “That's right,

Q Now there were people, were there not, who were

at work in 1955, in that process, who may have been at work

/‘?\{
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in that process before 19553 ian't that right?

A Yes.

Q And had: they been at work fo: a year, a year or
more after 1955, they would be included in the cohort?

A . That's right.

Q In addition to that, sir, were there people, or

do you know whether there were people who Qete not working
with the company in 1955 who may have been exposed in that
p?ocess‘prioz to 1955 and whom you -- could you identify
_people‘of that kind?

A No.

Q so there may have been people who had previously:
worked 1g the p;ocess but as to whom you did not have work
records p:ior»to 19552

A That's right.

Q Now,.what Mr. Carr sought to have you do was
to take the people from 19 «~ from the 1949 1ncideng that
had cancer and add then to. the people in the Zack-Gaffey ‘

study; is that right?

A Yes, sir,

Q All right. Now, can you do that?

A What do you mean by can you do that?

0 hell, under the p;inciples of epidemiology, can

you do that, sir?
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A If yﬁu're trying to combine what we thought was
the affects of an acute exposure, plus those from a chronic
exposure, and think of them at the same time, you can.

Q All right. But under what circumstances do you
have to do it? What's required in oréet for you to be able
to do that, sir?

A Well, several things, First of all, you have
to make guré that your definition of those two cohorts are
consistent, and that's difficult to answer, becausze they weré
defined differently. And there's subtle differences when
you start talking about & cohort. You don't define a cohort
after you've completed the study. Both of these studieé werg
done by a study group that was defined before they:locked |
for the experience. The health experience. In other words,
that hundred and twenﬁy—two was put together and then they
went back and looked to find out whether those who had left
were alive or dead, that was done after the c%hort is
designed. Otherwise it becomes a bias study., The same
thing on the Zack-Gaffey Study, that population was defined
and then the mortality experience was looked at. So when
you start trying to put them together, yes, you:can do it,
But you're not sure what you've done in terms of how .you've
changed the definition of the cohort, because you don't have

a clear definition of the cohort you're looking at. That's

h_‘
;
.
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one reason.

Q You mean if you put them together?
A Yes,
Q Because the two cohorts were put together with

di fferent things in mind; is that right?

A And defined dlfferently.

Q Defined differently?

A Yes.

Q 80 if you jumble them together,.you don't knoﬁ

what the definition of your cohort is?

A That's right.

Q Now, in connection with an epidemiological
study, you said that you defined.the e¢ohort firat without
regard to what the experiencé is. What do you mean by that,
sir?

A We define that first cohort as those who had
chloracne, and we were able to identify that populatioﬁ
group we'ré going to look at as a hundred and twenty-two
workers, and we took out one. The nurse was in there.
Since there was one female, we dropped her out just because

of the consistency. "Hundred and twenty-one of them were

maled. The second population group was those who had

worked continuously in that operation, or for at least -one

year during that time perlod of time. That's how that
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population was defined.

Q

Now, when you make the‘definition of the

population, at that time do you have any idea what the

actual mortality experience is for that population?

A

Q

" NO, sir.

go you define it first, and then you find out

where the chips fall?

A
Q
A

Q

That's right.
And that's done in both studies?
Exactly the same,

And you don't maneuver them? You don't change

the cohort once you find out what the mortality experience

is?

A

Q

No, sirx.
You've already defined what the cohort is?
That's right,

Now, so that while it is true to say, or it

may be true to say that both groups studied could have been

exposed to TCDD, that would be true, you say?

A

Q

correct?

A

Q

Yes, sir,.

They were exposed under different circumstances;

Yes,

And the purpose of the studies was to find out
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the differing -- whether those differing circumstances
produced differing mortality experiences; corxrect?

A . Yes, sir.

Q Now, when Mr. Carr asked you to stért adding
then £ogether, the first thing he did was ask you to ;ame |
certain people and he picked them 6ff, I ghink. Exhibit 1460
which was a list of everybody that was included in the Zack~
Suskind study; isn't that right?

A - Yes,

Q And then -~ then, sir, he had you start doing
some computations; didn't he?

A Yes, sir.

Q and what he would do is take the deaths as to
a certain type of cancer as compared to‘the total number of
deaths in the Zack-Gaffey Study, and then have you add in
the cancer deaths from the Zack-Suskind Study; correct?

A | Yes, sir.

Q And he had you add those to the numerator and he
had you add those same to the denominator; correct?

A No, sir.

Q Now, what's the difference? Why is it, sir?
Why is it that you qan't compare them by just lumping
in the cancer deaths from the other study without any

reference to the total number of deaths in that study?
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A That first line up there shows that there were
10.94 cancer deaths expected, and he divided it by the
population in the Gaffey Study, in which there were 58, and
he says i8.9 percent ‘of the deaths were.due to cancer. But

then he took the -- he took 67 —— he took 58 and added 9 ==

that's hard to tell from that =-- he added 9 cancer deaths

from the Zack-Suskind Study to the population of Zack-Gaffey

to come up with 67. In other words, his population now was |-

67, and he got 18.9 percent, and said he would expect 12.6.

But you can't do that.
Q But, sir, he used the 18.9 percent, which is the
result of determining how many are expected in this

population --

A Right.

Q -- correct, sir?

A Right.

Q That isn't the number of expected in this

popﬁlation, is it?

A No. He's trying to calculate it there.

Q Right. But‘what in addition do you have to do,
even if this 10.94 is not the expected for this created
populgtion of taking the 9 and adding them to 58, there's
still something further wrong with it, isn't there, sir?

A Yes.
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Q¢  Okay. Now what's that?

A He has to change that population from the 57 --
he has to add the total population of the Zack-Suskind
Study to it.

Q At least that portion of the total population

- which is not duplicated?

A That's right.

G In the Zack-Gaffey.Study?

A . That's right.

Q So you've got to find out how many ﬁotal deathé

there are in the combined --
A .-Right.

Q -- group? You can't just take the cancers --

.that's like taking the red apples out of : ~ yellow and red

apples, and red apples out of yellow and red apples, and
let's take these reds and these reds, and put them over
here and say among this bunch of apples we've got a lot
more reds. u

A That's right.

Q But that doesn't show what the total incident
is, does 1t?

A That's right.

0 You've got to take the yellow apples from here

and bring them over with the yellow apples from here, don't
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you, sirc?

A That's right.

Q 20 you're showing the number of red apples, which

nay be the number of people exposed to TCDD in the entire

population, not just in that portion of the population;

correct?
A Yes.
Q Now, so then.if you look at Exhibit 1464-A here,

sir, he says here that the deaths observed were 18 and not

9.

A Yes,
Q But he compares it with tﬁe deaths expected to
the deaths éxpeéted only from the Zack-Gaffey Study popula-.
tion;y correct? |

a No, sir. BHe compared it to that recalculated
one on the other page right behind it.

Q All right. Back here?

A Yes. That right there., That one two six.

| @]

Twelve point six?

a Twelve point six, yes,

Q All right. So you calculated -- what's this, thr
new e#pected?

A Yes.

Q Now this is the new expected for this
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computer program whichucorrects the expected by virtue of

_because it was based on that population back in 1949, the

popul;tion?

A Yes, and that's not a population.

Q But what's the new expected for the real
population, which is how many people?

A ‘Fifth-eight plus thirty-tﬁo, minus four, I thinkd
So it's -~ it's 86. What you should do is take that 86
times -~ 18.9, if in fact the percent expected in a larger -
population would be the same as it was in the first popula~
tion, and that's not correct. |

Q o that changeé too, doesn't 1t?

A Right., You can't ds thaé. That percent

expected in the zack—Gaffey.Study was derived from a

age. As a population gets older, the cancer experience
increases, 50 you never can pick up and identify the
expected. First of all, the age expected mortality from
cancer in any population is about twenty percent. So that's
pretty clese, But that that's exéected in any special
population is dependant upon the age of the population., Sow‘
when you start to add, take 18.9 percent in the Zack~Suskind

Study, which was coneiderably older thanithe Zack~Gaffey

expected i8 going to be quite different from that, And you
can't do 1t-anngy“-3thicanftltakg 18.9 and multiply it

N
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times the Zack~Gaffey mortality and just add the cancer to
it and say that's the population. The population is the 58
plus 32, ainus the overlap. So that's completely wrong, the
way that was done, |

Q" Now, why is that, sir? Are there érinciples of
epidgmiology we're talkihg about here?

A The expected in mortality experience in any
population ls dependant npon correcting it for age. And in
order toocorrect it for age, you can do it manually, but it
wou;d take days. 8o there are computer programs that have
been érihten to take a population in which you insert the age
of each‘qne‘aﬁvthgipeople involved in this study, into the
program, and then it calculatés the expected cancer experieng
based on ;ge.

Q All right. Well, let me direct your attention
again, i1£°I may, to Dégendant's Exhibit 62 . If you'll look

at the second page of the exhibit, sir --

A Are you télking about --

Q Yes, the Zack-8uskind Study.

A I don't have it ~- Zack-Suskinq, all right.

Q All right. The second éage. tighﬁ.where you
vered

A All right.

Q Right there, Right down at the beginning of

e
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other epidemiologists, I suppose, people will know what the

* updated Monson Program is?

this paragraph. Dr. Suskind is dégcribing there, is he noi.-
one of these:generally recognized computer programs?

- MR..CARRg Dr. Suskind or Zack? 18 the’principie
author Suskind -~-

Q ; h(By'M:. Heineman) All right. Zack and Suskind |
are disqussing here 6ne of these generally :ecggnizqd |
programsy isn't that right? |

A Yes,

Q In other words, when'thef say Eéheﬁdatagweie
analyzed by the modified life~table method using the updated
Monson ptogfam,“ it doesn't tell you x;ght here what the
updated Monson Program is, does it?

A No, sig.

Q So that the people, thils being written foz

a Yes, sir.
Q Wouldn't they?
A Yes, si¥.
Q - Why do they know that?
A Becausge it's commdnly used,
Q Everybody uses it?
A Yes,
Q All right. So that when you're talking about

13s
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thesg epidemiological computer programs, these:are tﬁings
that are used all over the country?

A Yes, sir.,

Q And these are statistical an;lyses enployed by
mathematicians; correct? h |

a Ye#, sir.

G Now, if indeed this process was used by ME.
Carr, where he added only the deaths, only the cancer deaths
from the Zack-Suskind Study and not the total number of
deaths, 50 thatvthingé; as I understand it, that are v}png

here are one, you can't jusf,take'ﬁhe cancer deaths, you've

. got to bring in the total number of deaths into your

denominator here?

A Right.

Q pon't you?

A Yes, sir.. _

Q In addition to that, your exgectéd changas,

doesn't it?
A Yes. He was trying to calculate the expected

there, but it is not -~ but you cant*t even do that that way.

o] All right: So your expected changes?
A Yes.
Q In addition to that your expected changes not

only because of the number_oﬂ people involved, but your
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expected changes because of the differences in age of the

people involved?

A Yes, sir. And time of death,
Q And the time of death --
A Right,
9 - s another factor, So all of those have to R

be plugged into the computer in order to come up with what
in fact is the incident of death, whether it is statisticallb
significant?
.A Whether it's greater than the number of expéctédL
all that has to be done. Yes, sir.
Q Doesn't it? So that thisi figure, where other
types of céncer éeaths have been.qélculated by gx. Ca:gi

that's not correct either, is it?

A No, sir.
Q For -the reasons that we've just talked about?
A Right.

: Q And this one for a different kind of cancex

death, that's not correct either, is it, for the reasons

we talked about?

A That's right,

Q and the same would be true of this one?

A Yes, sir,

Q all right. That gets into the next study, wq'ii
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says on page -- well, it*a the third page of the exhibit,

7. Buskind study.

sald this, and Suskind signed it along with Zaek.

worry about that later. Now, in the Zack-Suskind Study, yduv

studied a hundred and twenty-one pecplej correct?

A Yes, sir.
Q Now out of the total deaths, tﬁere were how
mény; 32?
o A “Thirﬁx-two.
Q And how many wérejexpected, Qir?
A Out of 46.4. |

THE COURT: I'm sorry. What was that number?
THE WITMESS: Fbrty—aix point fou:a
mnn.eouxm: Thank you.“.
Q (By Mr. Heineman) Now in that study, br. Su5kind
right in the "Results® section == -
MR, CARR: Whgt exhibit are you talking about?

MR. HEINEMAN: 62, Defendant'’s 62, the zaef-‘

‘MR. CARRs You said Suskind again, Dr. zack . .

Q (By Mr. Heineman) The.Zacg-Suakind Study.
A Yes.
Q The results are stated there on that paée right

below Table 1, are they not, sir?

A Yes, sir.

3¢
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Q And it says, "The results of the standardized
mortality analysis of the 121~member study cohort are shown
in Table 13" correct, sir? |

A Yes, sir.

Q "The standardized mortality ratio for all deaths

is shown to be 0.69, with 32 observed deaths and 46.41

expected.”
A Yes, sir.
Q Correct? So that's 41, He says this is the

only statistically significant aifference shown in this
table; correct? .
A Yes, sir.

Q . The only. one that was statistically significant

T I N TR

" was this., And what was it? It was low, wasn't it?

A Yes, sir.

Q It was statistically significant, less, fewer
deaths than expectéa; &o:fect?

A Yesa, sir.

Q All of the other findings where excesses were
found and there are lung cancer, disease of other respirator:
pardon me —- resplratory system and lung, there are excesges
found, are there not?

A Yes, sir,

3

Q But they're not statistically significant?

39




IL 240

PENGAD C€O.. BAYONNE. N.J, 07002 FORM

10

11

12

13

16
- '17 .
o
0

21 -

22

a3

24

A That's right.

Q The diseases of the circulatory systeﬁ é;e
found to be less than expected?

A Yes, sir,

Q. Artefiosclerotic disease, including coronary
heakE disease, is found to be less than expected?

A Yes, 8ir.

@ The malignant neoplasms, all malignant neoplasnms

are found to be as expected; right?

A Yes, s8ir.

Q éancer, 9 obgerved, 9.4 eipected.

A Right.

Q ’Rigpt? Now, these expécteé f%gugéb a;e'pxpgg;fﬁ:m

for this population; correct?

A Yes, sir,.

Q 311 right, Gastrointestinal, are these cancers
now?

i A Yes, sir.

G Gastrointestinal cancers, none found, 2.5
expected.. |

a Yes, sir.

Q Correct? Lung cancers; correct?

A Yes, sir.

Q Plve found,2.85 expected., Correct?
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" the lung cancers are high by some margin, but neither of them

R e et o e
R Tl SR

A Yes, sir.

Q ' So the Qast:oinﬁestinals are low by some margin,

is found to be statistically significant?

. That's right.

Q  Heart disease, 13 found, i? expected. Co}rect?i
A_iz Seventeen seventy-four,

Q Seventeen point --

A Seventy-four.

Q A1l gighg.j;And that was £fOund not to be

statistically significént?

A That's riébt.

Q | The bladder‘aapqers{ none found; eorrect?

A That's :ight,

Q Was there an expected level there for bladder
cancers?

A One pointﬁane six,

Q Thgt's the Zack~Suskind Sj_?udy, isn't i’t, sirc?

A. - That's right,

Q Zack-Gaffey. Now what's the population in tﬁls
group?

A I don't have it.

Q That's Plaintiff's Exhibit 281.4 It may be up

here, No, I'mvsorry, it sure isn't., Let me hand you, sir,

W T e Ve
N i S )
EI A A .
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what's been marked as Plaintiff's Exhibit 281 and Defendant-

Monsanto Exhibit 65. Now that's the Zack-Gaffey Study, is

it not, sir?

A

¥ 0O

to the chk-Suskind Study, there were a hundred and éwenty;ﬁ

right?

A

Q

o O » O

Yes, sir.

Now what's the population in tﬁisﬂgroup, sir? .
Fifty-eight. |
Fifty-eight is the number of deatﬁga right?
Yes, sir.

Qut of a much larger population than that?.

Not defined,

All right. if I.cén-direct your attention back{

Yes, sir.

All right,  So the Zack-Gaffey we have total deaf

fifty-eight. We havé total cancer,;how many, sir?

A

Q

Nine.

And how many expected? .

Ten point ninety-four.

In this populqtion; correct?

Yes. Thatupopulation of that age distribution.
Gastrointestinal, how maﬁy? |

Zero.

- one that had chloracne, but there were thirty-two deaths;. . | ... .-..

ths
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Q None. And how many expected?

a Twé point eight zero.

Q Lung?.

A Six.

Q  How many expected?

A Three point five seven.

Q Heart disease?

A Twenty-seven.

Q How many expected,sir?

A Nineteen point seven two.

Q And bladder?

A Bladder two, with point twenty-two expected.
Q Yes, sir.  Now of.the total of ﬁhese'32.death8

in the Zack-Suskind Study, there were fbur that we know of
that were in the Zack-Suskind Study and listed as:iunexposed
in Zack-Gaffey; correct?

A Yes,

Q In addition t9 that, sir, were there scme that
were in the Zack-Suskind Study and listed as exposed in the
zack-Gaffey Study?

A Yes, four of them.

Q 8o there is a total of eight people that overlap
between the two groups? |

A That's right.
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~and you add to that the 32 Zack-Suskind, minus four that

Q The two groups of deaihs?

A | That's right.

Q Now with respect to adding:Zack-Suskind and
Zack~-Caffey, what d4id you do with that, sir?

A You'll have to add the 38 of the Gaffey Study

were alread§ included.

) Now, how about the other four?
A That's the four we're adding, -
Q All right,. So that the total deaths when you .

add these two togethef are how many?

A It's 58 plus 28, or 86.

Q 8o it's not g??

A No. | _

Q It's 8672

A That's right,

Q Cozzaet?‘unid you- in the Epidemiology Depa:tment:

make this e¢alculation since Mr. Carr wen? over this with you?

A ~Yes, sir.

Q All :ight. And what- -did you do in order to makg
the calcuiation? |

A We used a Monson Program based on the age

distribution of that 86 to determine what the expected cancet

death for each one of those categories.
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Q All rigﬁte Now over here you've got the |
computer Monson Program; correct? |

A c;rrecte

Q 6ver here we have what computations Mr. Carrx
went through with you. @ké&?

a Right. o - | -

Q. Now we start with the total cancer. Let's make,.
sure we've got them in order here. Gastrointestinél. lung,
bladder, lymph system, other cancers, and heart disease. -
Correct, sir? |

A ~  Yes, sifa

Q Now those are the various items that Mr. Carr
went over with you?

A f Y;s,.éir.

Q Now -- now, as to total canceérs, Mr. Carr said
there were 18, and there should be expected how many, sir?
Twelve point six, wasn't it?

A That first»item you had was twelve six.

Q Okay. As t@ gastrointestinal, he said there
were two, and -~

MR, CARR: Your Honor, I don't really mind being

congidered as a witness in this case, but I've not said

anything., I've asked questions and the witness has respond-|

ed, various witnesses have responded giving these facts, and
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ali these particular facts were elicited from this witness
at this time from the exhibits in evidence. I object to
counsel characterizing as "I said.”

" MR. HEINEMAN: I think that's quité accurate,
Mr, Carr, |

MR. CARR: Thank you.

MR. HEINEMAN: What you did was write down these

calculations for him. You said you had done them on a
calculator. Correct?

MR. CARR: Counsel, as you know, each thing on
there has t¥ be agreed to by a witness based upon the facts
given the witness, based upon the exhibits in evidenee,‘or
else it cannot be put thege forlfhe jury, as you're-aware
of that."It cann&t be admitted into evidencé. fﬁerefore,
each factfthatlI have put on any board I have done so with

the agreement of the witness at the particular point in

tire.
THE COURT: (Objection is sustained. Could you
rephrase your statements, =8
Q (By Mr. Heineman) Doctor, Mr; Carr showed you

a calceulation for lung cancer. Do you recall that?
A Yes, sir.
Q And he said théere were -~

MR. CARR: Your Honor =-—
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Q (By Mr. Heineman) =—- ﬁe sald there were ten?

MR, CARR: Your Honor, I object. I gave the
caleulation tp the witness. The witness agreed that that
calculation, based upon those facts, were correct. These

are not calculations that are mine. Iill be glad to testify

%o them, but the way that it works, Counsel, i{s the witness.

eithér agrees or digagrees. If he disagrees, 1£ cannot be
wrltten on the exhibit,

MR. HEINEMAN: Your Honor, if I might address
that a moment. My reeolléation of what papéened was that
the witness said a number of times that you can't do that.
You can't add the two together. And Mr. Carr said he could,

and that were these calculations correct if you assumed

that they added them together. That's what:the witness

agreed that the arithmatic was correct.

MR, CARR: What I gave to the witness were the
facts that were in the eéxhibits. I said based upon these
facts is this calculaéion correct, and the witness agreed'
based upoﬁ those factévthat they were correct.

THE COURT: Objection is sustained. I'1ll ask
you again to rephrase it.

(o] (By Mr. Heineman) The calculations, sir, -
that you went through with Mr. Carr; refla&ted 10 lung

cancer deaths and 4.12 -- now wait a minute, Well, here
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welve got it right here. Plaintiff's Exhibit 1465-A. Do

you see that, sir?

-3 Yes, sir.

Q For lung, 10. Genitourinary, 2. Correct?
A Yes, sir,

0 Now he listed 1q_for_lun§.

MR. CARR: Your Honor, Counsel is doingtthe same)

thing again.
MR. HEINEMAN: .I‘m sorry. It's a freudian slip,
Judge. . |
Q . (By Mr. Heineman) fhe caicuiation states 10.:
lung cancer deaths; is that right?
A Yes,'sir;

Q And it says here on Plaintiff's Exxhbit 1465-A

10 lung cancer deaths; correct?

A Right.

Q And the number expected for lung cancer deaths
was calculated to be 4.12; is that right, sir? ' :

A I don't recall. That's if.

Q Is this 1it?

A Yes.

Q Four point one two. Where the 143 percent —-

A Yes.

Q All right. So that's for the lung cancer there,

PN
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as shown on 1465~A7?

A Right.

Q All right., Now, sir, with respect to -~ with
ragspect to bladéet cancer, there were two listed in 1465-A;
correct, sir? o |

A Yes,

Q The'calCuiaticn of exﬁected -- I don't see that
here. I'm trying to find the exhibit where that nﬁmber '
was, Judge.

THE COURTE Why don't we take a short break and
you find {¢?

MR. HEINEMAN: All right. _Thank you.

THE COURT: Okay. | Ladies and gentlemen, we'll
take a éhort break aﬁ thgs.time. I will remind you, and
this would go for any other breaks thch we take, not to
discuss this matter among yourselves, with anyone outside
the jury panel, or as of yet form any opinions or concluéiona

about the mattex in trial. Court is in recess.
(Short recess.)
Q@  (By Mr. Heineman) Doctor, at the break you

corrected me on something, didn't you, sir? You said this

G.Y. should be G.U,; is that right?
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A Yeg, sir'

Q What would that stand for?
A That means gastrointestinal, and G.U. would be
genitourinary.

g Qkay.
| MR, CARR: Aand another correction, what is that .
exhibit number, counsel? |
MR. HEINEMAN:G ¥No, not yet.
MR. CARR: Why don't you put an exhibit-numbe:
on it so I can refer to it?

MR, HEINEMAN: Okay. I'll be glad to.

(Defendant Monsanto Exhibit 910 was marked

. for identification by the court reporter,)

Q (By Mr. Heineman) Doctor, I'm marking this
sheet that we've been drawing on here as Defendant's Exhibit
910, and that's this last sheet where we're addking Zack-
Suskind and Zack-Gaffey together; correc£, sir?

A Yes, sir,

MR. CARR: It refers to a "Carr study," or a
"Carr column.” Of'course, that's inacgurate to be an
exhibit, or Dr. Roush's testimony to that affect, But I

haven't testified to it, I object to the use of the word
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"Carr" on this exhibit.

MR. HEINEMAN: Well, your Honor, the reason
the "Carr”® is Qn there is that these were the calculations
. that Mr. Carr went through with the witness. And it was
. to identify them as that column only. ‘
THE COURT: ;'d prefer that you change that,

I'1l allow you tY change it to whatever number of the

- exhibit that you've been referring to that those calcula-

tions -
MR. HEINEMAN: Well, it's a combination of
exhibita, your Honer.

THE GOURT: I do want you t@ change that.

MR, HEINEMAN: All right, sir.

THE COURT: You've been referring to 1465-A and

MR. CARRt Just put the exhibit numbers on it
that you're referrxing to, Counsel. Then-fou don't have tﬁ
guess about what you're talking éb9ut. 7

' MR, HEINEMAN: Now these documents h;fe, ;our

Honor, from which these numbere came, some of them canme,

'were:never marked by Mr, Carr., Could we get blalntiff

exhibit numbers on those, then I can put the numbers of

these.
THE COURT: Fine,

MR, CARR: That'sifine with me,
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MR. HEINEMAN: I think it starts here.

THE COURT: You can just make it a group exhibit

MR. HEINEMAN: Make it a group exhibit, your
Honor?

THE COURT: It's the same calculations.

(Plainﬁiff's Group Exhibit 1512 was marked

for identification by the court reporter.)

MR. HEINEMAN: All right. 'So that the record
would be clear, your Honor, Plaintiff's Groﬁp Exhibit 1512
consists of the first sheet of calculations in which Mr,
Carr -- in which there appears calculations 67 times 18.9
percent equals 12.6.

The second sheet of calculations ending in the
statement one hundred forty-three percent. The third sheet
of calculations ending in the statement 92 percent in excess
And the Fourth sheet of calculations ending in the number
26 percenf.

THE COURT: Fine.

Q (By Mr. Heineman) Now, sir, with respect to the
bladder =~ with=res§ect to bladder cancer, the number which
appears in the Zack-~Gaffey Study, which is Plaintiff's

Exhibit 281, as the expected is what, sir?
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A Point twenty-two.

Q Point twenty-two. and Plaintiff's Group Exhibit

1512, to your iecollection, sir, does not contain a calcula-|

tion for biaddér cancer, does it?
MR. CARR: I object to the:form of the question.
THE COURT: Objeétio;i sustained.
Q (By Mr. Heineman) Does Group Exhibit 1512
contain a calculation for bladder cancer?
A No, ‘sir. _
Q Now with respect to the lymph cancer calculation
Exhibit 1&65-A shows a percentage of deaths higher than

expected, That's Plaintiff's Exhibit 1465-A of 92 percent.

And we can trace a calculation for that as part of Group .

Exhibit.151i,—céﬁ we not, sir?
A Yes, sir,
Q And in that the expected was placed at 1.56;

correct? In theé-calculation in Group Exhibit 1512,

A . Which is 151272
Q I'm sorry? '
A Which is 15127

Q 1512 is this group exhibit of calculations, sir.
A Yes. Right. h

Q Right?

a Yes.,
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'sites;.ye_see from Exhibit 1465-A that there are three

Exhibit 15127

»

Q And from Exhibit 1465-A we see that there are

liated ag 3 --
A Right.

@  ~- occurring, Now, eir., with respedt to other

oceurring, and”from'Exhibit 15 == two occurring at a percen-
tage of death higher than expected~6f 26 percent, and if

we go back to Gtoué Exhibit 1512 we see that in order to get

that 26 percent there was a 1.59 expected used, |

a Yes., |

0 And with respect to heart disease,.air,.we see
from Exhibit 1465-A ﬁgat there are 27 accounted for éhere.
We don't have_-~ do qehpave sucﬁ:a calculation among Géoup

A No, sir.

Q But from Exhibit 281 we have the exﬁectéd of
what, sir, 19.72? i

A 19.72, '

Q All right, sir. Now you told us, sir, that you
cauged a computer Monson Program to be run:-is'qhat right,
sir?

A Yes, sir.

Q And how did you go about doing that?

A We took that —- what we were trying to find is




L

PENGAD CO.. BAYONNE, H.J. ©70O1 FORM IL X248

10 ||

n

12

13

14

15

16

17

“18

19

20

21

22

23

24

k25

what . would be the expected cancer, G.U., lung, bladder,
lymphatic, other, and heart for a population of a size of
86 with the age distribution as presented in that group.

’

used the Monson Program to determine the expected rates

. for each of those,

Q" And the Monson Program was used on this 86 and

the group you looked at were the two groups that were put

. together; is that right?

A Yes. _ _

Q 8o that'you eouid get:a determination of'age?“n 
A Yes. Aasumthg that they could be put together.
Q Assuning that they could be put together?

A. Right,

Q All right. And wﬁom didlyou discuss this with?
A Dr. Gaffey.

Q Dr. Gaffey?

A Right.

Q And you and Dr. Gaffey worked together on this

being performed?
A Yes, sir.

Q All right,

(Defendant Monsanto Exhibit 911 was marked

for identification by the court reporter.)

Racieton 10 HAGAE A A A
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MR, CARR: Your Honor, I object to any use by
Gaffey unless Dr. Roush did it himself, If Dr. Gaffey did

it, Dr. Gaffey should be here, It's not clear thus far,

other than the fact that Roush discussed it with Dr. Gaffey,|

- who worked the computer, wpo put it in, who did the study.

THE COURT: Would you clé:ify that please.
MR, HEINEMAN: 1I'll be glad to clear that up.
THE COURT: Fine.

Q iBy Mr. Heineman) Dr. Roush, tell us how you
and Dr. Gaffey did this, and what each of you did,

A wé — I asked him whether we could put these
two studies together %n his opinion, and he sai&.ﬁo, they
could not be put -- |

MR, Cdﬁnz Your Honor, I object to any téstimony
that this witness is going to give to some other person.

THE COURT: Objection is sustained. It is
hearsay.

Q (By Mr, Heineman) iNow, if you would, sir, tell
us what the two of you dig, to;ethe: or separately, in
coming up with the figures on the computer Monson Program,

A He diduthe computer analysis of the expected
mortality for each of those specific causes of death.

Q BO —~

A Related to a population of 86 with the age
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distribution‘that could only be gotten from that progran,
Q All right, Now was that done under your

direction, sir?

A Yes, sir,

Q : .Were you with him out .at Monsantc when he aid it
A | ‘No, sir,

Q So that it was at you¥ instruction #hat he

performed this exercise with the Computer Monson Program?

A Yes, sir..

Q And thén”he came to you with the :egu;ts?

A Yes, sir.

Q All right, Let me hand you what's been marked

as Deﬁenﬁant’s Exhibit 911, sir. Can you identify that for

me.
A Yes, sir.
Q Wwhat is that?
A This is the proportional mortality ratio study

of Gaffey by putting'those two populations together,

Q I notice it's in handwriting; is that right?
) A Yes, sir.
Q Whose handwriting is that?
A Dxe Gafﬁey's-
Q And that was ~- that handwriting, was that given

to you?
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A Yes, sir.

Q Was that the report of what you had asked him
to do? |

A Yeé, sir.

Q Sir, was there a dete:mtnat1§n with. reapect to

this Computer Monson Program as to how many total cancers
were to be éonside:ed? |

MR. CARR: Your Honor, I object. Any use of the
table is c¢learly Dr. Gaffey's table, and not Dr.Roush's
table, and not be used unless I ¢ross examine Dr. Gaffey
as to its autﬁenticity;-aﬁd how he got it is clearly a |
self-serving statement prepared by Moqsanto.‘ I object to
it.

MR, HEINEMAN: Your Honor, there isn't any
question, as I've established through this witness, this
work was done by Dr. Gaffey under this witness' direction,
and that this report was made by Dr. Gaffey in his own
handwriting as t“¥ the results of the report on the results
of this Computer Monson Program. I think under those
circumstances, all I want this witness to do is to report
what those numbexs are.

MR. CARR: I object to it, that all he wants to
do is to have Dr. Gaffey?!s table introduced into eyidence,

or used without Dr. Gaffey being here and'subject to the
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cross examination as the rules require.
THE COURT: Objection is sustained.
Q (By Mr. Heineman) a1l right, Doctor, one of
tﬁg items'included on Plaintiff's Exhibit 1464-32 is an

entry for a Mr. John Workman. Do you see that, sir?

A Yes, sir.

Q Whose date of death was 1971. Do you see that,
sir?

A Yes, sir,

Q And the source of information'was Marcie Strauss

A Yes, sir. |

Q Do you see that, sir?

A Yes, sir; 

Q Now, this Joﬁn Workman is incluged on this

exhibit entitled, "Cancer Deaths of Workers Exposed to TCcDD |
Omitted from-Table 10 Zack-Gaffey Report;™ correct?

A Yes, sir.

Q - And it is a fact, is it not, that according to

this exhibit, which was shown to you a couple a days ago,

a fow days ago, that the souce of that information was Mar-

cle Strauss; is that right?
A Yes, sir.
Q You have -- Do you have Plaintiff's Exhibit 1463F

4

Thank you. Let me hand you what's bean previously marked

- - ‘ -
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as Plaintiff's Exhibit 1463, Do you remember that document,
sir?

A Ye&, sir,

Q Mr. Carr went through it with you, or went
through portions of it with you, did he not?

A Yes, sir. | .

Q And he asked you_épecifically about a certain
page which is page four of four, and Attachment IX, Roman

Numberal II. Do you remember that, sir?

A Where was that, sir? I don‘t_rgmember it.

Q . Page four of four, Attaéhment II.

A Yes.

Q All right. Under there he asked you about the

entry for a Mr. John Workman, did he not, sirf

A Yes, sir.

Q And this is the same John Workman -for which
Strauss is listed as the source of information?

A Yesg, sir. :

Q And there is a portion of this record here,
there's some writing on this document that's in evidence
which Mr, Carr did not ask you to read to the jury. Do
you remember that?

A Yes, sir.

Q Would you read it to the jury --
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MR. CARR: wWould you identify whose writing it

is, because this is a work of Strauss, unless thig is
Strauss' handwriting on there, I'll object to it.
THE HEINEMAN: The documegt ;s in evidence, Mr.
Carr,
MR. CARR: Then I withdraw the objectibn.. But
I would ask that you identify whose writing 1t is, Counsel.
MR, HEINEMAN: I don't Kknow whether this
witness knows whose writing it is.
Q (By Mr. Heineman) Do you know whose writing

that is there, sir?

A No, si;.

Q You don't know one way or the other?

A No.

Q It might be Marcie Strauss, it might not be?
A Yes, sir.

MR. CARR: I object to that. That's pure
speculation. I ask the jury be instructed to disregard it.
THE COURT: Objection is sustained, the jury
is ordered to disregard it.
Q (By Mr. Heineman) WNow would you read that
statement to the jury, please,
A "He shouldn't be counted as exposed because

information came from the medical records, not the work

61l



.A'ZQ‘I'

10

11

12

13

14

15

16

17

- 18

19

20

21

22

23

.24

history.”

Q All right. It says he shouldn't be counted as
exposed because the information came from the medical
records, not the work history; correct?

A Yes, sir..

Q Now, the Zack-Gaffey Study, sir, was baseq upon
work histories, was it not?

a Yes, sir,

Q And ‘it was the people whose work histories
demonstrated their exposure to the process of manufacturing
2,4,5~T and TCP that were included?

A Yes, sir.

Q ' So that, ih this document that®s in evidence,

the typewritten portion has John Workman listed?

A Yes,sir.

Q The handwriten portion says he should not be
included? |

A Yes, sir.

Q Now, sir -- before I get to that. Let me ask

_you this, Dr. Roush, if you have two separate studies, and

statistically one study does not reveal a certain abnormalit
and statistically the other study doea not stress that
particular abnormality, even though both are looked for, if

you put the two together, what would you expect to £ind?
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A Since you're adding congtant ratios, a certain
percentade in one study has cancer and a certain percentage
of the other that have cancer, the percentages will come
out to be about the same, and relate to the two of them.

It won't be strikingly different?

Q So that if you put the sets of figures together
properly by adding the total populations studied in each,
that you shouldn't find enormous changes from one to the

other, should you?

A No. As a matter of fact, it would be someplace
inbetween.
0 It would be inbetween the finding <¢f one and

the finding of the oﬁher?

A That's right.

Q It's like taking five and four, putting them
together to make nine, divide it by two and you get four
and a half?

A Yes., The only problem is that the popilations

are not egual size, so they have to be weighted.,

Q All right. So that in an epidemiclogical study,

the populations have to be weighted according to size,

according to age?
A Yes, sir.

Q Those kinds of corrections have to be made.
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According to date of death as well. But when you do all
of those calculations according to the Monson Program, then
what comes out is something that's a hybrid of the two?

A That's right.

Q But it's not going to be outlandishly greater
than either one, is it?

A Right. The only thing that will happen then is
the significance of it will be related now to the new
larger denominator, s¢ the significance will change because
of the larger number in the denominator. That's the reason
the denominaior is so impo?tant. It's the reason you can't
just take part of it and add it.

Q0 So the larger denominator may create something
that is statistically significant that wasn't before?

A That's right.

Q And it may create something not to be statistica
ly significant that was before?

A Yes, sir.

Q S0 the larger numbers change statistically,

the findings of each one separately?

A That's right.
0 But not greatly?
A No. No, It depends on how far they're apart,

because a larger one will tend to make the numbers come up
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closer to the larger one.

Q All right. But it's not going to be outside

the range of either one?

A No, sir.

Q It's going to be somewhere inbetween them? )
A Right.

Q Now, sir, do you have Exhibit 1483 there?

I'm sorry, here it is right here. Exhibit 1483 is in
evidence there, sir, is it not?

A What do you mean in evidence?

Q Well, it has been admitted into evidence,; has it
not?

THE COURT: I think it has.,

Q {By Mr. Heineman) You may not know that, Dr,
Roush, but I think it has occurred. Now I'd like to direct
your attention to page 39, I think it is, of that exxhbit.

THE COURT: It has been admitted intc evidence.

MR. HEINEMAN: Thank you, Judge. ‘Would you

mark that please.

{(Defendant Monsanto Exhibit 912 was marked

for identification by the court reporter.)

Q (By Mr. Heineman) Sir, let me hand you what's
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been marked for identjfjication purposes as Defendant's

Exhibit ﬁumber 812, 1Isg that an accurate copy of page 30 of
Exhibit 148372
A Yes, sir.
MR, HEINEMAN: Your Honor, may I pass copies of
Exhibit 9212 to the jury?
THE COURT: Yeg, you may.
MR. CARR: No objection, your Honor.
Q (By Mr. Heineman) Now do yod remember, sir,
Mr. Carx discussing with you the subject of the relationship
statistically between 2,4,5,-T exposure and the extent to

which PAB caused bladder cancer in the Nitro population?

A Yes, sir.

Q Do you rememberxr that, sir?

a Yes, sir.

0 Now there was no doubt, was there, sir, that

Monsanto was aware.that éexposure to PAB, which stands for --

A Para-aminobiphenyl.

Q Para~aminobiphenyl?

A Right.,

Q That had been manufactured at theNNitro Plant

up until like 19557

A Yes, sir.

Q Was found to be a bladder carcinogen, and was no\
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Q Those which were benign tumors and those which
were malignant cancers?

A Yes, sir.

i All right. Now, Mr. Carr, when questioning

you, showed you these percent numbers. Do you remember

that, sir?
A Yes, sir.
Q And he said that the .61 percent was less than

one percent; correct?

A Yes, sir.

Q On the bladder tumors and bladder cancers?

A Yes, sir.

Q But the 3.43 percent for the bladder tumors was

many times larger than the .61. I think he said it was
seven times larger; correct?

A Six times larger.

Q And that would be accurate if you looked just
at those percentage numbers, wouldn't it, sir?

A Yes, sir.

Q And he relied on those numbers to lead to the
conclusion that those who were exposed had more bladder
tumors, those were exposed to 2,4,5-T and para-amincbiphenyl
had more bladder tumors than those who were exposed only to

para—-aminobiphenyl and not the 2,4,5-T; correct?
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A Yes, sir.

Q But as a matter of fact, Doctor, those percentagd
that are being looked at there are the percentages that
those numbers bear to the little *n' up here; isn't that
right?

A Yes, sir.

0 Okay. Now that little 'n' number up there
refers to the total number of people exposed, or the total
number of people unexposed in the Suskind Morbity Study,
doesn't it?

A Yes, sir.

o] Doesn't refer to the number of people exposed
to para-aminobiphenyl, does it?

A No, sir.

{ So those numbers are not percentages of 8, or

71, or 16, they're percentages of 163, 204 and 517

A Yes, sir.

Q Aren't they?

A Yes, sir.

Q So that if you want to look, sir, at how many

people actually got bladder tumors or bladder cancer, of
those who were exposed to para-aminobiphenyl, as compared
to those that were exposed of those which ones also had

exposure to 2,4,5-T, you just look at the numbers that are
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at the top of those columns, don't you?
: Yes, sir.
Q So that of those who were not exposed to 2,4,5-T

eight had para-aminobiphenyl exposure; right?

A Yes, sir.

Q aAnd of those, two had either a tumor or cancerj
correct?

A Yes, sir.

Q So that would be two out of eight, or 25 percent
correct,s8ir?
, A Yes, sir,

Q So that the rate of those who were exposed to

both para-aminobiphenyl and 2,4,5-T that got one of these
cancers or tumors was 25 percent? Excuse me, I did that
wrong, didn't I?

A Yes, you did.

W] It's the other way around. The rate of those
who were exposed only to para-aminobiphenyl and not exposed
to 2,4,5-T is 25 percent; correct?

A Yes, sir.

Q Well, let's look at the next column. Those
who were exposed to both is 71; correct?

A Yes, sir.

Q And of those 9 people had either a tumor or a
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cancer of the bladder; correct?
Y Yes, sir.

Q And it's 9 out of 71, or about twelve and a

half percent?

A That's right.

Q Correct?

A Yes, sir.

Q So that there is less bladder cancer among the

people who were also exposed to 2,4,5~T than there is among

the people who are only exposed to para-aminobiphenyl: correbt?

A Yes, sir.

G And, indeed, those with questionable exposure
are two out of 16, one out of 8, about twelvée and a half
percent again?

A Yes, sir.

Q And there as well, there's less people who
have questionable exposure to 2,4,5-T and para-aminobiphenyl

exposure than those who have exposure to para-aminobiphenyl

alone?
A Yes, sir.
Q Correct? As a matter of fact, this document

proves just the opposite of what Mr. Carr asked you. about

doesn't it, sir?

A Yes, sir.
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Q If there were any conclusion to be raised from
this table along, it would be‘-—
MR. CARR: Your Bonor, I objeect to that.
Q (By Mr. Heineman) -- it would be that dioxin

protects you.

THE COURT: An objection is being made, I belier.

MR. CARR: I do object to the leading cross
examination form of the question, I ask that the witness
make conclusions rather than Counsel,

THE COURT: Objection is sustained.

MR. HEINEMAN: This would be a good time, Judge,
if you want to break for lunch. '

THE COURT: Fine. I believe we're breaking for
the day.

MR, HEINEMAN: I beg your pardon?

THE COURT: This is :it for the day, I believe.

MR, HEINEMAN: Oh, that's right. Okay.

THE COURT: Okay. Ladies and gentlemen, we willl
break for the day at this point in time, aé I told you
before we were going to do. We'll start agaln tomorrow
morning at 9:00. I would remind you that you're not to
read, listen to of watch anything about this case, in
particular, or subject matter in general in any of the media

We'll see you tomorrow morning at nine. Thank you for your
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attention and cooperation. Court is adjourned,

(Court adjourned.)
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