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IN THE CIRCUIT COURT _
TWENTIETH JUDICIAL CIRCUIT OF ILLINOIS
ST. CLAIR COUNTY -
FRANCES E. XKEMNER, et al
Plaintiffs,

MONSANTO COMPANY,

e Nt N Vs st Vil e sl v

Defendant.
Before the‘HON, RICHARD P. GOLDENHERSH, Judge

REPORT OF PROCEEDINGS
JURY TRIAL

March 26, 1986

APPEARANCES:

MR. REX CARR and MR, JEROME SEIGFREID
on behalf of the Plaintiffs;

MR, KENNETH R. HEINEMAN and MR. JOSEPH NASSIF

on behalf of the Defendant.

KIMBERLY GANZ, CSR, RPR, CM
- Official Court Reporter




1 | BE IT REMEMBERED, that on March 26, 1986)3the same
_2  being}ohe of the regular 5udicial days 6f‘said»cdurt, thé
3 ’above-entitled-cause came onfregular;yrfor hea;ing'before'thé
4 HONORAﬁLE RICHARD’P.GOLDENHERSH, one of the JudgeS of said .
5 |court, at the St. Clair County Building, 10 Publicséuare, in
-6 |the City~of Bélle?ille, St; Claif Cdunty,‘Iliinois.
'7 Whereupén the following proceedings were had:

8 | (The followiné proceedings.were had in the heariﬁg
9 ‘and preéence of the jury). | |
10 | MR.‘HEINEMAN:~ Your Hono:, may counsel approach the

11 {bench before we start?

‘W\ L2 b' THE COURT: Yes, you}mayi
13‘ (Bénch cqnference had out of the hearing of the
14 | jury.)
15 | MR. HEINEMAN: I have a coﬁple of matters for the

16 |record, Your Honor. With respect to @ﬁé 1953 Lane reco#d

17 ‘thét,Mr. Carr referred to, we do ndt find any such 1953 Lane
18 | record.
19 . THE COURT: Which one was that?
20 - b; MR. HEINEMAN: The guys néme is Alva Lane and there’>
"21 waé.a reference in Mr, Carr‘s exaﬁination'conCerning the
22‘“Nestm§nn report. I think it was ﬁestménn_rgpdrt.

o8 23| MR. CARR: Yes.

24 o MR.'HBINEMAN: The Nestmann report. And Doctor
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Suskind suggésted that he thought he remembered séeing a}
record in 1953, We do not £ind such a récofd;  Mr. Lan§ Lefﬁ
the company,kresighed from the company in 1952, I think what
Doctor Suskind was referring to was his 1950 report Qheré_he
examined Mr. Lane and that is in the evidence,

THE COURT: Okay.

| MR. CARR: What I wanted was an affirmaﬁidn -~ I  f
either wanted the productiqn in 1953 or in light;OE the‘
Doctor saying he saw a 1953 report that contradicted Doctot '
Nestmann's report to this man's document.

THE COﬁRT: There is no such document?‘

MR. HEINEMAN: There is no 1953 report. There is
a '50 report which Doctor Suskind prepared which was in
evidence.

THE COURT: Okay.

MR. HEINEMAN: The second thiﬁg‘is is that Mr. Carr
marked én exhibit a couple of days ago which I believe was
Plaintiffs’' 1795, It was a Nestmann Eepbrtvwith respect to
an E., W. Miller and he said that he ohly hadbtwo or he only
had one page of it.

THE COURT: I remembér that.

MR, HEINEMAN: It was apparently Plaintiffs’

Exhibit 1782,

THE COURT: T remember. It was only a one page
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report in the group.

MR. HEINEMAN: Our copy we have the second and
third pages. I gave them to Mr. Carr yesterday. I woui&
move that they be added to Plaintiffs' Exhibit 1795 so that
it coqld be complete.

THE COURT: Any problems with that?

MR. CARR: That is fine with me.

THE COURT: Good.

MR, HEINEMAN: That is all I have.

MR. CARR: Your Honor, I would like to announce to
the jury that Doctor Suskind did not see a 1953 report
relating to Mr. Lane that contradicted‘Doctor Nestmann's
findings and that counsel has affirmed that there is no such
report in existence.

MR. HEINEMAN: Well, I would object to that unless
it was also added that he does have a 1950 report.

| MR, CARR: That is not neither here nor there. The
1950 report had acu£e symptoms, had pioblems that he'had that
he has been treated for it. That in ho'way contradictéé
Doctor Nestmann's report in 1955, |
| MR. HEINEMAN: Your Honor, obviously --

MR. CARR: I object to any statement about a ;950

report because it was a 1953 report that the doctor said

contradicted Doctor Nestmann's report. That he saw one and
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he saw one that.counSel had.

_MR. HEINEMAN: The statement that Doctor Suskind

made was that he thoﬁght'that he had seen a 1953 report that

had been provided to him by counsel. That is what he said.

It turns out that is incorrect}and we don't find a 1953

report as well at the time. I mentioned to the court that I

>didnft know what report he was referring to. All right., It

appears hevis référring to the 1950 report which he made,v‘”
MR. CARR:‘There is no such thing. There would be

no doubt he would know about his own report. He wasn't

talking about his own report._~He'was talking about a report

he saw ofﬁsomebodY'else's of 1953 from the plant, some othe?
report that céntiadicted. If he was referring tb,his own
report, there wogldn'tvbe any}doubt.about it. He’knew that
he saw the name in 1950. He khew that he made the feport in
1950 about the man 80 He couldn‘tprSéibly---

THE'COURT: -Whén did_this exchange take plaée?'

_ MR. CARR: It took place,'Yoﬁr‘Honor, durihjlthe
time thatLI was Ccross ekamining the witnesé»asvto what
reportélwere submitted tO»the‘commission;

MR;'QEINEMAN:. This'would‘have been‘last'FridaY'
maybe. |
 MR. CARR: As to what Nestmann reported to the

commission and as to these ailments that Mr. Lane had.
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‘ MR;”HEINEMAN: 'I:thinkv--IYou vere askihg.when,_the
date? | |
‘THB:COURT:VASO I can look at my nbtesé

MR, HEINEMAN: I think it was Friday. Thursday or

Friday of last week. -

| THE COURT: Let me look at myvnéﬁes and then I Willvv

decide<what is to be annqunced aﬁdlﬁe can dg-thétvét the |
bréak,: ’ | | | |

fMR._HEIﬂEMAﬁ?“ Your Honor) 1 WGuid like the recoré "

to show that I wculd'dijCt to an announcement,béing made as

‘doné’purely on the,effort‘ﬁoftry-in‘éomé way to embarrass the

witness.

‘“,'vHR._CARR£7Nqﬁdbubt abdut*it, That is exactly
correct. I want to show that thefwitness was not telling the -

truthvbecause‘theté;wasﬁno,ddubt abqut»it,‘fﬁevstated"

'affirmly‘ahd,stfongly thatfhe saW'élahEﬁmedical records from

1953>or7some‘mediqai réébfd'from\1953-that:cont;adic;ed what
D&cﬁérﬂNeStmann séid,about;Lénéfsv¢omplaints.ahd prdbléms.
There‘wasbno questionvabougfit. _Hé wéé'fi£m on it and I‘db’ v
iﬁdeed’want to‘emba::éss the witnéés with that bécausevI |
decided at that,tiﬁefi wéht.an affirmation from coﬁﬁsel that
théfé is no sth'réébrﬁ d;fI want the'report; I haﬁe‘madé it 
cléa;.and expliéit. | | .

MR. HEINEMAN: Yqu have your affirmation and I
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thlnk that the secondary purpose whlch you have just

announced is 1mproper and I object to it.
".THE COURT: I am going to reserve rulings until I

have a ‘chance to at the break to look at my own notes and to

}:efreSh my memory on exactly what happened. I will decide

| this matter.

MR. CARR: The exhibit would Be in the 1780s. That
w111 help you £ind ite Ivdon'f know the okact number of the
exhlblt and then you could find it very easzly. |

THE‘COURI: Okay.

MR. CARR: The exhibit ih.questioo"is,numbér 1787.

MR;'HEINEMANQF Comé again?‘

“MR. CARR: The exhibit in question is number 1787.

' That is the one that we were talklng about.

,‘THE COURT: Okay.' Great. I w1ll £ind it. Thank

you.

{The fol;owing prooéedings wore had in the hearing
and presence of the jury) o |
|  RAYNOND SUSKIND
havihg rééﬁmed thelwitness stond, being éfeviously'sworh,
testified further asvfoilows:
| CROSSvEXAMINATION
By |

MR. REX CARR.
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Q. Doctor Suskind, at the cldse of the day, we were

discussing the question of whether or not you had included

employeés in your'morbidity study who had been employees
prior to 1955 and who had been terminated. Do you recall
that, sir?

IA.- Yes.

Q.‘ And I suggested to you that we could, we‘wouid have
the evidence today that would indicate the accuracy of}my
statement, Do you recall that, sir?

A. Well, I am not sure what the statement indicated. .
That.we did have -- we did have people who were terminated?

Q. No. That you did not include people who had been

| terminated prior to 1955 other than the people who had been

identified as having chloracne and being in the 1949
accident, that list of 122 or 121 persons., Now, Doctor, with
that prepatory remark =--

A. Are you stating a positive statement} sir?

Q. Doctor, I am about to read ﬁo you Doctor Roush's
statement with reference to the 1955.éﬁployees, sir. This is
on July 10, 1985, counsel, and --

| MR, HEINEMAN: Can we have jﬁst a moment to f£ind
it?
MR. CARR: Surely.

Q. And the question at that time is on page 17,
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_}couneel. The questxon was, "Doctor, you. have your records of

those people. You know who was there. .YOu know»the‘people

that were worklng in that department. You had the personnel

v records and their JOb ass;gnments, do you not, 51r?" Hie
| answer was ?No, sir." "Questions What happened to the 1949 _

‘records'oridid'you'destroy”them?' Answer: The records as

far aenWe codld‘godbaCK and identifying is, I think 1955,
You'could not identify any of your workers prior to 19557
No, sir."

‘And then on page 18. ‘"What effOrts'did you make,

you at Monsanto, make to identlfy these people that were your

employeesjbefore 19552 Answer: We made a,great effort to

try and identify those. Question: What did you do, Doctor?
Answer: We went back through the records as far as we

could. - Questlon:' And, Doctor, are you telllng the jury and

‘telling me, this Court, that Monsanto did not keep the names

and addresses of their'employees'prior to 1955?? His answer
was "Yes "
Then I asked thxs question:."Why on earth would you

destroy thosevrecords, sir? Why would you get rld'of those

records and when did you do it? Answer: I can't answer

that.”
 Then with regard to the identification of workers

who were involved in the accident and did not get chloracne.
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This;iszon page 16 -- sta£ting on pégellz, rather; Well,
actually it starts on page ll. "Question: Well, you know as
a matter of ﬁact that what they did, they actually didn't
s;udy'anybody that}had been exposed prioflto 1955 othe; than
the 122vworkers who were involved in the TCP accident. You
knpw’that; don't you, sir?" And his answer was "Yes, sir."”
And then at line 11. “Question: There was any number of
people that weré.involved in that accident ahd;;hat worked in
that départment who did not get chloracne, isn't that
correct; sir?* His answer was "fes, sir. I don't know how
many‘buﬁ thgre were those, yes.‘ Question: And'they,Wére
never included in this study, were they, sir?" ‘And his
answér was "No, sir.ﬁ_ "And these people that were exposed to
the same dioxin =-- and,thoée people, they were exposed to the
same’dioxin as the people that got chloiacne, weren't they,
sir? Answer: Yes, sir. And we knOw;:éir, that people can
have disabilities and animals can have disabilities from
diokin exposure ahd hever getﬁchlorache? We know that, don't
we, sir?" His answer was “No, sir."

"Question: HaVe we not estabiiéhed that, Doctor
Roush, iﬁ this case eérly on? Answer: No, sif.' Question:
We have not established that, sir? Answer: No, sir.
Question: You don't recall testifying from the documents that

I gave you to that effect? Answer: Yes, sir.” And then I

10

S
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said, "I thank you, sir. I thought you would tecéll it."

And then on page 16, middle of the page at line 12,
beginning on line 11l. On page 15. "Doctor, how could you
possibly sit there and say that a study to determine whether
or not dioxin causes cancer, for ihstance, is valid if you
have automatically excluded a large.grbup of people that have
been, large groups of people that have been exposed to
dioxin? How can you say that, sir? Answer: We didn't
exclude it. Doctor, you did exclude it. You just stated ybu
excluded it," and then thete is an objection. And then he
says "No, I didn't. Question: Go ahead. You said we didn't
exclude it?' Answer", That is right."

Then I suggested that he finish his answer and he
said "That Suskind study was based on the data that we had
available in our records. We couldn't do a study oh those on
which we had no records. We went far Béqk and included
everyone that was possible to be exposed that we could
identify that had been working in the 2,4,5-T unit.

Question: Doctor, you did not invite anyone in 1949 that was
in that accident unless they had chloracne, isn't that a
fact, sir, and didn't you just testify to that fact?

Answer: Invite what? Question: Invite anyone that was in
the 1949 accident that had worked in that department in 1949

unless they had chloracne? Answer: We didn't. We couldn't
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identify -- Question: To this study‘to participate in this

-study? Answer: We invitéd everyone that we could identify

‘that had worked in 2,4,5-T. Question: " Including those that

did not have chloracne in the 1949 accident?" and then I read

| the rest of it about the '49 records.

" No, I didn't read that. ‘"Answer: We didn't know
them. ~Question: Doctor, you have your records of those

people. You know who was there. You know the people that

| were working invthaf department. MYou have the personnel

 records and their job assignﬁent, do you not,:sir?" His
anéwer‘was "No, sir.” "Question: What happened to the‘1949
records, or did you destroy them? "Answer: We -- the records
as fa;»as,ﬁe could go back and identify is, I think 1955.
‘You-couid not identify'anY_OE your workérs prior to 19552"
And théh'I read the remainder dvervon page 18, .

MR, HEINEMAN: The answér'théfe-Q:

MR."CARR; What is that, counsel?

MR. HEINEMAN: -- to that last question?

MR.’CARR: I read those answérs already.ADdlyou want
me to read them again?‘ | |

MR. HEINEMAN: ﬁoQ To the last ngétion, please.

Q. "You could not identify any of your workers prior

to 19557 Nd, sir." And then I read over on page 18 that

"Monsanto did not keep the names‘and_addreSSes of their

12
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employees prior to 1955," and he can't answer why they were
destroyed.

Doctor, in addition to that, on April 16,a1979,\yoh

had a meeting with Judy Zack, did you not, sir, relative to

and I know you can't recall the exact date so let me give you
a memo to help you.
A. I didn't have --

Q. I hand you now what has been marked as Plaintiff's

| Exhibit 1803 and ask you if you recognize that as a memo

dealing with a meeting held with you on April 6, 1979, the
memo bearing the date of April 16, 1979. And I 6ffer this
exhibit‘into evidence, if it please the Court.
MR, HEINEMAN: Méy counsel approach the bench?
THE COURT: Doctor, lét me have the question
answéred.and-then.We‘will do it. Can you answer the
question, please, Doctor?

Q. Thevquestion is do you récognize this memorandum,)
sir? Dovyou recognize it as a memo déaling with the meeting
that you had with Judy Zack on April 6 of '79?

A. Yes, I do, sir. |

«THE COURT: .Now you may approach.
(Bench conference had out of'the'heéring of the

jury.)

N

MR. HEINEMAN: Your Honor, I would like to nbte'for'

13




10

11

12

13

14

15
16
17
18
19
20

21

22

23

24

the record that the offer was made‘beforé any ahsﬁe; Qaé
gotten from this witness. | |

THE COURT: Right.

MR, HEINEMAN: And I would object to'the‘offér'as
i£ stood at that time. |
| THE COURT: Right.

-MR.‘HEINEMAN; >As there being‘absolutely'no
foundation. This document is a_heérsay document. There is
no‘fodnéation, no'authentication, no identificaﬁioﬁ;ahdiI_
object td‘it on that basis. ThevCourt‘theh realizing
obviously what i WAS going to object to since the witness
hadn't answered the question had the witness answer the
question and I still object to it on the-same basis, Your
Honor. |

MR. CARR: Your'Honor; I offered it‘before the
witness answered because thére is no né&essity thaﬁ I léy a

foundation other than the document itself., It is a document

-that the Court knows was produced to ﬁs by Monsénto. It is

cleafly one of their documents. It‘ié clearly part erthei;
records. ‘It constitutes admission on1their part. :Theré’need
be no,further identificétidn by anybody. |

THE‘COURT: It is admitted over objection.

(The following proceedings were had in the hearing -

and presence of the jury).
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Q. Doctor, this memo:states,vdoes it not, that you,

Doctor Ferd Meyer, Judy Zack and Ms. Pam Winner met to

‘dllCUSS the upcomlng medical examinatlon study, the so-called ,

morbidlty study, correct, sir?
A. That is correct, sir.

Q. And, Doctor, it bears a statement there that you

| would 1like tovexamineball the workers exposed since 1948

rincludingtterminated employees,rcOrrect,‘Sir?

CA. That was my --

Q. Doetor,:my questiOn'--

:A. That was my 1n1t1al obJectlve.

'Q. It contalns ‘that statement, does it not?
| _A. ers. |

Q, It also ¢ontains the statement that we, that is

Judy Zack et al, 1nd1cated that we have not identlfled or

‘traced all of the terminated . employees and could not ea31ly f

do 8o within a short perlod of’ tlme. ‘Doctor Suskind settled
on examxnlng the follow1ng groups of employees. Number one,
all persons assoc1ated with' the 1949 TCDD accldent,,
parenthe51s, thls group 1nvolves some termlnated employees.“'
Then active and retlred employees who got chloracne who had

been exposed.‘ Actlve and retlred employees who were exposed.

and dld not get chloracne. And then a controlled group,

correct, 31r?
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A. That is correct, sir.

MR. HEINEMAN: Your Honor, may counsel approach the
bench please?

‘ THE COURT: Yes, you may.

(Bench conference had out of the hearing of fhe
jury.)

MR, HEINEMAN: Your Honor, I am going to object to
Mr. Carr's obvious intentional effort to mislead and confuse
thié witness. He is flip-flopping in between.

MR. CARR: Do you want to tell everybody or do you
want to tutn around and face the jury?

MR. HEiNEMAN: I am facing the Judge. I‘am right
here where the Judge has ordered me to be. |

MR. CARR: You are talking more}ldudly than you need
to.

MR. HEINEMAN: He is flip—fldﬁping between the two
studies, Judge, What he read from Roush he is_talking about
the morbidity study. What he is aSkiﬁg, he is talkihg about
the mortality study and now he is talking about the mdrbidiﬁy
study.

MR. CARR: I ésked'initially about the morbidity
study.

MR. HEINEMAN: You started yesteraay,with 121

people. You addressed that at the beginning of this morning.

16
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The 121 people are in the mortality\study ﬁhat‘were in the

,f49fincident. That is what you said yesterday. Do you mind

if I finish?ﬂ'That«is what’you ended with'yesterday. “That is

‘what you begén'with today.‘xYou.éte.flip-flopping between the

| two studies. The‘Roush'testimony,related'go the morbidity

studY} not the mbrtality study,,and I object to this

‘flipéflapping’betwéen‘these two studies in,ordervtb try to-

donfuse the witness and that,isvwhat they}are_tglking abOQt
here is the morbidity. |

| MR, CARR: No, sir, and.vYoui ﬁdndr,‘counsei has a
shorﬁ ﬁemory;‘,We got into this ;inévof ihéuiry in order to
eStabliéh whdlwas exposed to TCDD and whb'gét'chlbfacne and

who didn't and the amount of exposure it would take to cause

chloracne or other systemic, Whether it is a high dose or

low dose. I asked the witness about his own chapter that he

wrote in this book., That was the subject. I asked him isn't

| it a fact that the only way you identified anybody connected

with that»accident,as being_partiof the morbidity}siudyWas’
that they got Cthracne. Xés,vthat is corredtg And the 6nly
1istAyou‘ha§é>is the 122 that were involved in the accident
that made compensation claims and had chloracne. Yes,'ﬁhati
is correct. And did not inélude anybody in the mqrbidity‘

study that did not get chloracne involved in the acéident,

isn't that correct, sir? And you did not include in that
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study peopleiﬁho had been terminated prior to 1955; isn't
thatrcorreCt, sir? 'Tﬁét is exactly what wevhéve beén Ealk;ng
about?from then until now.
THE COURT: Your objection is.ovérruled._ You méy
continue.
(The following proceedlngs were had in the hearxng
and presence of the Jury)
Q. ' Doctor, in addition to ﬁhis meeﬁing, you received
shortly after from -- |
MR. CARR: Could you give Plalntiffs' Exhibit 1475
to the witness? If it is dlfficult for to you get because 1t
is farther down,,I-have a spare copy. Let ﬁe\give him a cdpy
and I can move on. »' | |
Q. I hand you what has been previously ma;kéd
Piaintiffsf’Exhibit 1475 and ask you if you recognize ﬁhat‘as
a,legtér which was sent to you and dated Aériljla, '792 Do
ybu, sir, signed by Judy Zack? Doctor Suskind,vit bears your
F ' : )
name in the address area, does it nog; sir?
‘A, 'Yes,.sir. May I read the letter, sir?
Q. Doctor Suskind, if you don;t mind, we could movev
along 1f»you would answer my questlon. - It is not necesséry ‘
for the purpose of my question for you to read the entlre

lettet. I am only going to refer to a small part of it.

A. I would like to read the entire letter in order to

18
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‘make sense in my --
THE COURT: Doctor =~
A, Yes, sir.

THE COUET: Doctqr, again, please. I have asked
you many, many times, please just answer the questibns'that
counsel asked of YOu.v' “

A. Yes, sir. It is addressed to me, sir.

’MR.'HEINEMAN: ;May counsel approach the bench?

THE COURT: Yes, you may.

(Bench conference had out of the hearing of the
jury.) | | | |

MR. HEINEMAN: Your Honor, it is an obvious
abridgment of this man’s right to insist that he not be
pérmitted to read a letter which has been handed to him as an
exhibiﬁ that he is going to be questioned about and I object
to Mr.‘Carr's trying to prevent him ftéﬁ doing that. 1
object to the Court's instrﬁcting him thatvhe can only answer
the questions and not read the exhibit. I think it is
patently unfair to the‘witness; ‘

THE COURT: You are telling me it is unfair er him
to not read aloud a letter? That is exactly what he was
asking to do. He had already read it and had finished
reading the second page before he made that reguest and the

question was very specific and in response to that he wants

19
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answer that guestion that I am asklng h1m about the

to read the letter aloud?} That is obviously not résponsive

|to the question that was asked of him and --

MR. HEINEMAN:-.The wofd aloud didn't appear in the
statement. | |

THE COURT: No, it did not, and it came after he
had finiéhed reading theyletter to himself. If,you‘will,iook
at the witness, you would see that he had read the first

page. He had opened the second page and had finished reading

|that, Had gone back to the first page. He was asked the

question and he asked if he could read the letter. That is

what happened and that is not ---

’MR.»HEINEMANg Mr. Carr chastized hiﬁ‘for reading
it. Mr. Carr was saying well, your name is right on’the
firsﬁ page and he was sayihg I want to read the letter.

MR. CARR: Your Honor, even if he hadn't read any

.pArt of it, until I start asking him aﬁdut the content of the

letter, it may be that all I want to do is establish that he
got this.letter and not a single other thing. Maybe that is
all I want to do is establish that he got this letter. bThe
;ettér‘is in evidence. Now, until‘such time as I start

ésking him about the content of the letter and referring him

| to a particular area, if he believes that he cannot fairly

partlcular section that I am refertlng to, then obv1ously 1f
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he can't answer it and the Court feels that he can't answer,

he should be given the right to read the entire exhibit. But

I have given him from time to time exhibits that are an inch

|and a half in thickness and if this witness were to have the

right or opportunity as he has wanted to on other exhibits to
read the entire exhibit before he answers the question, this

case will never end. I have given him a book and said isn't

this exhibit so and so, isn't this the book so and so and for

him to havé to read the entire document before he can answer
the question is absolutely fidiéulous. Becausé if this Court
sees that I am taking something from context or if the
witness says I am taking something from cOntext, then it
might become important for him to read the entire document
but until I have demonstrated what I am going to use the
document for, all this is ié an enormous waste of time to
allow the witness to read every single“éxhibit that I hand to
hin.

In addition to that, yesteraay if the Court will
recall, I was asking the question, a éuestion about a
particular report that he had made. Just in passing to the'
point, he was digging for it and trying to get his report out'
before he would answer my question. Now, this is ridiculous
and we can never finish if this witness is alléwed to

determine under what circumstances he is or is not going to
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answer quéstiOns. He has a number of_timesvacCuséd me of not
ieﬁting'him read sOmething, notllettihg him study sométhing
and it would appear with counsel backing up'his request, it
would appear that they‘are trying to suggest to thevjury thét
I am being ﬁnfair to the witneés or that the Court isnbeing:
unfair'to’the witness to make him answer ihe question without
doing that which he wants to do. He is nbt in control of

this courtroom, although it surely looks like it sometimes,

he is certainly trying to arrogate control and I kespectfully

suggest that this witness should not be allowed to make the'
rules. |

MR. HEINEMAN: Your Honor, that statement is
ridiculous. We aré'talking about a man wanting to read aliwo
page»document. I should say arpage and'a half document. He

clearly is entitled to do that. It is unfair to question a

‘witness about a document withoht‘giving\him a chance to read

it. It is just not fair and I object to it.
'THE COURT: Objection is ovérfhled on the grounds I
stated. | |
(The‘following proceedings were,hadbin the'heéring
and presence of the jury). |
Q. Doctor, the first sentence of this letter states;
does it not, sir, "We haVe»tentatively categorized the

approximately 700 active retired and terminated, parenthesis,/,”
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terminated from 1949 TCP accident only", is that correct,

vsir?"The~first sentence, Doctor.  You are looking=down,at

the bdttom of the page.

A. No, I amflooking at théi.sentencé,‘sir. You
hééen't cqmplétea’the’sentence, sir. o
| Q. :vYoQ are correct. 'i stﬁnd corrected."'Employees;
according‘to birthdéte; wage, Sex.~rate, é&lary_codé énd‘type
of expésure",vcor:ect; sir? |

A. No, it is not‘cdrrect, The terminated from 1949

}TCP accident only is in bréékets,vsir.

Q. ‘“Thaﬁ is what I said in parentheéis. Did you hear
that, Doctor Suskind? |
 A. v No,>I did not.
Q. boctor, the pa:tfﬁhat is in brackéts:refersto the
preceding word, ihat is, terminated, dbes i£ not, sir?
A. That is what this states. |
Q. -The& are telling YOuiagéin here,that the one peoplé
they héve,identified are those‘thatvhavevbéen terminatéd erm,
the 194§vTC§ accidgnt 6n1y; isn't that corréct, 8ir?
A,  fhat is‘ﬁhat this reads, sir.

Q. And that is consistent with the-precediﬁg’exhibit

1803 in which they indicated to you that they were going'to

give you, that you settled on examihing the group of peoplé,g

that is all sources associated with 1949 TCP accidént, isn't

23




10 1

11

':» 12,_
13
15
e
Hi7
18

19

20

21

22

23

24

that correct?,
A No;fsir;:it is noﬁ‘correct. sir.

Q. That may iﬁCludé $ome terminated employees? 
-,Af- It is not correct} sir. - |
1Q, :Doctpr;§isn't that what 1803‘says;‘sir?

|  A;‘Tha£‘is”whét-it'éayé but == |
l'Q.: That’ié my question tb you.
,;A; .;1 saidfthat.it is not dorréqt, sir.
Q." Doctor, isn’t that what Ehisb¢emo states?
4‘A.'A Tha£ is what this memo states but it.isvnoﬁv
cérfeC£, sir. | |
- Q;} fYou did not settle on examining that gfoup of
péople,“Doctof?
A. No. There are-other issues.'-Fér example --

Q. I am not talking about-othér issues. I am trying

to settle the issue, sir, like we started out this morning of

Ddctdr Roush saying that they could not give you and did not

\

give you the terminated employees and this document confirms

that you settled gpon,:acdordihg to this documeht, that you

| settled upon those persons associated with the 1949 TCP

accident. Does it not, sir?
'A. - No, sir..
Q. Doesn't it say that, sir?

A. No. The first sentence is incorrect, sir.
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 §. f Doesn't it say that, sir?
A. 'Thé firs£-sentence;is incorrect, sir.
MR, CARR: Your Honor, would you,difect thé Witneés -
té_ahSWér*my question? |

THE COURT: Doctor, answer the question that is

asked of Ybuj,not another question. Listen to the question"
| and answer that alone. I have asked you to do that many

| times. I would appreciate it if you follow that.

A. Yes,'sir.
Q. Doeén‘t it say}that,‘sir?
A. That is what it says, sir.
 Q.3 - Thank ydu,,chﬁor. ‘Now, Doctor, in addition'~4
strike7£hat;"1 ﬁand you now what-has been ﬁarked Plaingiffs'{
Exhibit’1804._ Doc;or, were 'you acquaintedfwith a~young‘man;
medical employee, Mr. Wiliiam R.'Biooké. Turn>tq the’secohd“
page, his name appears. Maybefit will’ﬁelp you. He worked _1
with you in'the morbidity“study? ' |
‘A, A Doctor Wil}iam R. Brodks?>v
“‘Q; " He wasn'tva doctor. I think he was a medical
stﬁdént. He was working in the ﬁedical departmént in
Monéantofwith youz? |
A, I don't recall that he worked with us, sir.
Q. I am sorry? |

A. I don't recall that he worked with us, no.
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Q. Well,ghérﬁorked with this study. He assisted you?

‘A. ;No, he did not, sir. He is not listed and you know

it;, He is not listéd,among,thézemplbyéés who_We~used;‘ _ "

Q. = Doctor, I appreciaﬁe it very much if you would'n§t .

say I know it because this man has been identified by Dbctor

| Roush.

|  aR.vHEINEMAN= Objédtioh,>Your‘Hon0r. Méf counSél
3Pproach‘the bench? - | | | | |
| f‘THEvCOURT: fes, you may;

‘(Bench conferénce had out‘of‘the”hearing pf the
jﬁry.)' o

MR. HEINEMAN: From my recollection of the .

jiestimonyj‘that is a flat misstatement. ' Roush said that this

man was not an employee of the company.

'MR. CARR: He testified he was a medical student

WOrkihg for the.cbmpany; that'they had“ﬁeenlworking on this

| study and assistingfin getting the employees there and other

things. |
MR, HEINEMAN: I don't believe that.
- 'iwﬁm COURT: I think this is the §ne.£hat he said’
was working there during the'summe:. | N
MR. CARR: That iS'correct.‘
THE COURT: Who did this?

MR. HEINEMAN: What summer? '84, Your Honor?

26




1‘ | THB COURT: Whatever sUmmet it was. 'Waiﬁ‘a

2 | second,  I think this is the petson who was‘emplojéd'as.é

3 | summer worker.

4 ‘v >MR;,HEINEMAN:' He has not been identified by bcctor
5 Rdush‘asvan employee of the company. He has not been

6 identifiedvby Doctor Roush. | |

7 | MR; CARR: I don't quarrel withvthat, counsel, It
8 |is iﬁ the record that he waS‘working for Monsaqto and he

9, p:épa;ed these,various reports for Monsanto, And without

10 | identification by this witness, I will offer th;s exhibit

11 | into évidence;

12 THE»COURT# My recollection is that hé.was a summer

13 | employee they had doing this.

14 | MR. CARR: I think yoh'a:e right, Your Honor.

15 ' "THE COURT: And I would stand by my recollection
16 | and -- | B | |
17 - MR. CARR: Counsel agrees he was a summer employee.
18 | MR. HEINEMAN: My objecgion} Your Honor, is that

19 | Doctor Roush did not identify this man as a summer employee
2b and he’has not been identified by any other witness as é
21 | summer empléYee.
22 o MR.aCARRi Counsel, didn't you just state that he
23 wasbé summer}employee? | |

24 | MR. HEINEMAN: No, I didn't just state he was a
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summer employee.

MR, CARR: Was he an employee of Monsanto?' 
MR. HEINEMAN: I don't have ﬁhe vaguest idea.ﬁ 
Tam.coﬁntz Ivthink:he was at the time. I don't
remember whether you were here or not, frankly;

HR; HEINEMAN: Well, I was here for Rodsh's

testimony and I object to this document. There has been

,abSOIutely‘hofﬁoundation'for this exhibit. It hasn't been

identified b§ this witness. It hasn't been authentica@ed by
the witness. It isvhearsay. There is‘no'statement that-the.
author is an employee of Monsanto Company‘and I object to
it. There is no foundation laid for it at ali.' |

MR. CARR: The exhibit itsel£ is an exhibitithaﬁ _i
beafs the production number from Monsanto. Doctor A. Ford is
an acknowledgéd Monsanto emplbyee. The introduction says'“At
yourvrequeét, and that is of Doctor Fofé's requést)‘I have
reviewed plant documents concernihg the University of
Cincinnati health study cdnducted in‘June;of '79." Baéicallyi'

there is no question that this is a company document that you

furnished to us and it certainly is self authenticated.

THE COURT: It is admitted over objection.
(The following proceedings were hadwin‘the‘hearing

and presence of the jury).

Q. Doctor, I wish to withdraw an assertion that I made
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because I am not now sure that it is correct that Mr. Brooks

‘|was an employee working at the time of your study or working

with you. The information that we have is that he was an
employee of Monsanto subsequent to that time and I don't have
my fingexwon it that he was working for you at the time and
you have no recollection of him, is that correct, sir?

A, No.

Q. According to this report, Doctor --

MR, CARR: Your Honor, I have copies of the last two
pages of the exhibit 1804 that I would like to pass to the
jury.

THE COURT: You may do s0.
(Last two pages of Plaintiffs' Exhibit 1804 are
passed to the jury).
Q. Doctor, the last two pages, have you had an
opportunity to read this? | |
A, I have, sir.
Q. Doctor, the last two pages éummarizes, according to
Mr. Brooks, the classification of the individuals that

participated. That is, the exposed groups that participated

in your health study, correct, sir?

A, Yes, I believe it does.
Q. And, Doctor, it breaks them down into the various

categories whether they are active or retired, either
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salaried or hourly personnel and there is one catégory.of
exposed, terminated'and another category of exposed, active
reti;ed aﬁd another category exposed, vested retirees and
another one intermittent saléried. active and another one
intermittent, retited salaried and another one inte;mittently
exposed, correct; sir, hourly retired?

A. That ié what this memorandum indicated, sir.

Q. And within each of those categories, of course
applicable, it is b:oken down into thbse with chloracne and'.
to those without chloracne that were part of this study,
cor:ecﬁ, sir?

A.  Yes, sir.

Q. And it shows that, for instance, in the ekposed,
active salaried employee, there were 25 that had chloracne
and 12 that did not?

A. Yes, sir;

Q. - Ahd it shows the same thing for the exposed,‘
retired with salary, rather, 16 with and one without,
coriect, sir? |

A. That is what it shows, sir.

Q. And over to the right there it shows the column of
ﬁhe‘numbers to the left show the number of employees

involved, the column in the middle of the page shows the

| number that participated; is that correct, sir?
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i 1 A. }ers,,it'does.
2 }Q; - For insfahéé,in the actibe-éalaried personneirthété .
3 were 25 that werévexposed with ch;oracﬁé and all 25
:4:'participated? | |
 5' .~ 'A.  Yes, sir..
6 Q. 12 without chloracne and nine of those, that is 75
7 péfcent participated, correct, sir? | |
8 ‘]',A"  A£é you'fefefring to the"fifét grpup; sir?
9| Q. I am |
10| A, Yes.
L ”Jll:; Q. Isithét:correCt; éir?
fﬁ* .V'lzby" _ A. ~ Yes, that is correét.
13 ‘_ 'YQ;Y QAnd, Doéto:.--"
- 14 "~ A, In this:repdrt itris'correct.:
15 Q.  And, Doctor, on the lésﬁ page‘there;>it summarizgé}
16 that of:the’Zlo pétSons'in the exposéd;éroup with’chloracne)
17 146 participated. Do.you;seé that, sir, aCCOtding to this?
18 A, Accordiné tojMonSanﬁo:recoras; sir.
S19 | Q. Is fhat right? |
20 S‘-»A. ‘-Accordiﬁg.to Monsanto records. -
'21 Q. It is'ndt‘even adCording to Monsantofs.reco:dSs
22 According'to'this‘man's ihterptetation of»Monsantof$ rec6rd$,
\::/ 23 cO;fect, si;? .
| 24 . A,‘. I say according to his view of the Monsanto
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iéco:ds. '
| ;Q.v7;That is what I.am asklng you, Doctor.
A, Okay. 3~@}
Q.v,'Doctor,;that is what I am“askiﬁgoyou’oboot.‘
»Ab“oOkay.» |

‘Q.-‘_And accordlng to this document, of the 64 that were

‘exposed who did not have chloracne, 36 of those particxpated :

1nvthe;study,pcorrect,‘51:4 accordlng to*this_document?"

| A, ‘Adcoiding tovthis‘dOCument, sit.:

- Q. Now, ‘Doctor, that would be a total of 182 in the
eiposed group that partlcxpated, that partlcxpated. correct;

51r?
A. 3 don't ‘follow that, sir.

Q. If you add those w1th chloracne and those w1thout

,chloracne, you get a total, do you not, 51r, of 182? 146

w1th chloracne and the 36 w1thout chloracne?
:  A; Accordlng to the Monsanto way of classifylng, yes;
si£; but not ours.v
| ‘Q; Doctor -=

MR. CARR- Your Honor, would you dlrect the Jury to

dlsregard what the doctor sald. He knowsﬂIgam talklng about »:'

thls*document.
A.  Yes, sir, okay.

' THEoCQURT: ;That'ahsﬁer wasvhotvfesponsive.to the
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question, ladies and gentlemen. You are ordered to disregard

it. Doctor, please keep‘your answers confined to the

question that was asked'of you. No more, no less., Listen'tb_
the éuestion‘carefully, respond to that question and that
quéstion 6niy. |

Q5' Doctor, accordiﬁg to this August.of 1984 analysis,
182 persons in~the expésed groups participated in this studj,f
is that correct, sir?

A, If one adds that, that is Qhat one can get from
this particuiar report, sir; yes.

Q.  And, Doctor, that would indicate, according to‘this
report,‘ﬁhat there were, in fact, insofar as exposure is
concerned, at least 64 of those employees that could be “‘
identified who were exposed who did not get chloracne, is
thaﬁ correct? |

A. According‘to thiS’feporﬁ, sif;‘ |

 Q. All righﬁ.' And,ADoctor, you, yourself, identified
at least 28 in the exposed group who did not get chloraéne,
correct, s8ir? “ | |

A. That is correct, sir.

Q. So, you do acknowledge, sir, that you can be

| exposed to dioxin and not get chloracne, isn't that correct?

-

A. I have done so previously, sir, yes, sir.

Q. And, Doctor, you also agree, do you not, sir, that

33




e

10

11

12

13

14

15

16

17

18
19

20

21

22

23

24

|you can absorb the dioxin by skin contact, contact ingeStipnr

or'inhaiation in humanbeings, correct, sir?

A, ﬂo; sir.

Q. vDoctor. when ybu -= you said'no,'sir,,yestérdéy as
well. I thought perhaps you,mighﬁ_reconsidér it overnight.
When you say exposed, sir, when you put soﬁebody in the
exposed gréup, don‘t you mean a person that has, is inua
positibn to absorb 2,4,5-T or its contaminants either by
contact, ingestion or inhalation. Don't you mean that, sir,
when you éay it? | |

- A, No,usir.}

Q. Doctdr, you recall you were under oath‘in the
federal court casé:on March 13,~1985.: This iSfpage 28?99,
counsel, of that day.

MR. HEINEMAN: Could we take a moment?
MR. CARR: Surely. |

Q.  Doctor, the plaintiff's attorney at that time asked

| you this,question, did he not? Line six, counsel.  "Doctor,

you defined exposure as a person who was- in a position to

 absorb 2,4,5-T or one of its contaminants and that would be

either through the skin or breathing it or ingesting it in
some fashion, is that right? And your answer was Yes“?
A. That is right.

Q. Was that your answer at that time, sir?
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A. Posxtlon to be exposed, sir. That‘meens'
potentlally exposed. |

Q;IV Doctor, was that your answer?

A.u 'That was my ansﬁer,~ That was ﬁy_ansﬁef.

Q., And,’Doctor, wes‘that the truth then?

A. Oh,}it‘certainly was the truth tben.}

Q.  Then one can absorb 2,4,5—T or its conteminants by
either torOughvthe skin or breathing'it”or ingesting ity
isn't that correcﬁ, sir?

A. No, sir, that is not whetiiﬁ says. It says if one
is potentially expoeed,’ | |

Q." Doctor, it doesn't say potentially.

A.  Position to be;exposed, It reads positlon.

Q. vDoctor,'position to absorb-it. If what you mean by‘
exposure, what you meant by exposure in the federal court in
West Vlrglnia, what . you meant there by‘exposure, sxr, was any
person who was in a posxtion to absorb TCDD either through -

to absorb 2»4'5—T or one of itsﬂcontamlnants and that would

‘be elther through the skin or breathlng 1t or 1ngest1ng 1t in

‘some fashlon, 1s that correct, 31r?

‘A. That is what it says, sxr,;
. Q. Doctor, I know that is what it says but that is the
position you took ‘in the federal court, is it not, sir?

- A. ' I did, sir.
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sir.

:Q. , And ‘the p051t10n you have taken hete is that you

'cannot absotb 2 4, 5-T by ingesting it or by lnhaling it,

1sn't that correct, 81r?
A.  No, that is not the position --
i'Q, 1 Isn}t that the pos;tion youvjust took bere?
A.'n No;n My'answer'is no.

» Q;'n_Wonld you please go back and f£ind the answer soﬂwe
can}get that:straight. That questlon and that rlght before I
referred to this document.‘

COURT REPORTER: "And, Doctor, you also agree, do

you . not, 81r, that you can absorb the dioxin by skln contact,

‘contact 1ngest10n or inhalation in humanbelngs, correct, 31r?

Answer: - No, sxr.n

A. Yes, I did say}that.
Q,‘ Yes;jyou aiaz
"A.  Yes, sir.

Q. n‘DOCtor, have you‘seen some sCientific work since
March 13, 1985, that would cause yourﬁstatement,at'that'time
to no longer be true, sir? |

nA."'No, I heven't seen 4—_
‘Q.' .And},if_so, What‘WOrk} sir?
A.v bI'haven‘tlseen any work‘bhat would change my mind,

¥

Q. Now, Doctor, you have agreed, I take it, now that a
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pérson can‘get, can absorb dioxin by breathing it, by

A.

Q.
court?
A,

,Q.

ingestion or by skin contact, is that now correct,, sir?

No, sir, I didn't say that.

Oh, isn't that what you said, sir, in the federa1

No, sir.

Doctor, you did not say that you can absorb the

2,4,5—T either through the skin; breathing or ingesting it?

A.

Q.

‘A,

issue,
Q.

A.

Q.

have to

Doctor,

A.

,‘»Qs

by brea

A,

A.

Q.

That is what I said. Hold_it‘--
Is that the truth?
MR, HEiﬁEMAN: Objéction.
Position to bé absorbed. You are confusing the
sir.
Doctor, let ﬁe feéd it to you carefully.
Position to be’abéorbed. That is different, sir.
Doctor, if'you-are in a posiffon to absorb it, you
‘be in a position to breathe it, don't you, Sir.
you have told us hé:e yéstétdéy and today --
’I-don‘t'knowbwhat,you are séying,.sir.
That yoq’cannot,absorb 2,4,5-T and its cdhtaminahts
thing it or by»ingeéting it, did you not, sir?
.No,-I did ndt, sir,
'Would you want to read the question again?

Please'do.’
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Q. Would you £find that question again?

MR. HEINEMAN: Objection, Your Honor. May counsel
approach the bench?

THE COURT: Yes, you maye.

(Bench conference had out of the hearing of the
jury.)

MR. HEINEMAN: Mr. Carr keeps continually
misstating what this witness has\previously said. The
question that he is reading back has to do with ail three
entries. Then he only mentions two. He says well didn't you
say that you could absorb it by eating or breathing and he
said no, I didn't say that because ﬁhe witness previously
said that pica or children eating dirt does occur so he is
not saying that he never said that you can't.absorb ;t by
ingestion. So that it is totally mi#leading what Mr, Carr is
doing.

MR. CARR: Do you want to read the question and the
anéwer again? ’

MR, HEINEMAN: Which question?

MR. CARR: That I just asked this morning prepatory
to reading this document which you read and the Cour£ heard
and i am asking the Court Reporter to again read the same
question'so there wouldn't be any question but what I asked .

that very same thing.
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VMR. HEINEMAN: Which véry same thing?
MR. CARR: That you can get it, you can absorb it
either by breathing it, eating it or by contact.

MR. HEINEMAN: But that isn't what you just now

| asked.

MR. CARR: Oh, yes, I did.

MR. HEINEMAN: No, sir. You asked him about eating
and breathing and he said no, I didn't say you‘could do:it by
eating and breathing because he previousiy had said‘yesterday__
that you could absorb it by ingestion.

: MR, CARR: It is pure nonsense.

THE COURT: Overruled.

(The followiné proceédings were had}in the hearing
and presence‘of the jury). - | |

MR. CARR: Would you find that question against
that you just read and his answer? o

COURT REPORTER: "And, Doctor, you aiso agreé, do
you not, sir, that you can absorb theidioxin‘byrskin-contact,
contact ingestion.or inhalatidn in'hdmanbeings, correct, sir?
Answer: No,‘sir.?\

A. Yes, sir, That is‘what I answéred, sir.
Q. Yoh did say, sir, just this morning that you cannbt
gét»it,by'skin contact, ingesting it or by breathing it, did¢

you not, sir?
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A.
sir, to
o
A,
Q.

word "o

you not

contact

Answer:

'Q.
A,

Q.

A.

Q.

you not
contact
Answer:

A,

Q.

jyou not

contact

You ‘asked me about‘all three, sir, and'i said no,
all three. |

‘Doctor, didvyouvhear the word "or" in there?

No, but -- |

Well, read it agéin to make‘sure that you heard thé
r” in}there. |

COURT REPORTER: "And, Doctor, you also agree, do
' sir, that you can absorb‘the'dioxin by skin contéct,
ingestioh or inhalation in huﬁahbeings. correct.JSir?-'
No, sir." |
‘ Did}you hear‘the word "or" in there, sir?
~ Even if there is no "or".
Did fou hear thé wqrd "or%?
No, I didn't here an "or".
" Read it to him again.
' COURT REPORTER: ”And, Doctor}\you also agree, do
¢ sir, that yoﬁ can absorb the dioxin by skin contact;
ingestion or inhalation in humanbeings, correct, éir?
"No, sir."
I didn't hear an “6r".
Read it to him again so he can hear the "or".
COURT REPORTER: "And, Doctor, you also agree, do
, sir, that you can absorb the’dioxin by skin contact@

ingestion or inhalation in humanbeings, correct, sir?
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Answer: No, sir."
~A. I heard the word "or",

Q. All right. And you said this morning, then, just

| exactly as the Court Reporter read it, did you not, sir?

"A. Right, sir.
‘0. But in Nitro, West Viiginia,‘you said you defined
- this'questioﬁ. "You defined éxposure as a'person who was
in a position’to abSotb 2,4,5-T or one of its}contaminants
and ihat would be either through the}skin or bréathing it or
ingeéting‘it in some £fashion, is‘that right?*® }And your
answer there was "Yes", ish't that corréct, sir?
‘A. That is correct, sir.
' Q. And, Doctor, the word "or" was included there as
well, was it?
A, It sure was.
Q. Yes. Now, chtor.‘do youknoﬁxagree that akpefSOn
exposed to 2,4,5-T or its contaminanté‘dan absotb'that

contaminant or 2,4,5-T through the skin or by breathing it,

‘that is, inhaling it or by eating it, by ingestion, do you

not?

A, No, I do»noé, sir.

Qe ,Ddctor,.has there been something tha£ haé happened
ih between March of 1985 and ﬁoday to make you now conciude

that a person cannot absorb it either through the skin or
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breathiné it or ingesting it in some fashion?

A, No, There hasn’t been anything that has'Changed my .
mind, sir. That says something different than what I said |
today, sir. |

| Q. | Oh, you think it says something different?

A. Yes, it does.

Q. Dodtor, let me read it to you again carefully,
sir. You defined exposuré as_a. person who was in a position

to absorb 2,4,5-T or its contaminants. We got thét down

| straight?

A, Uh-huh,
| Q. Exposure is‘a person who is in a position to absofb
TCDD, right, sir? 1Is that correct, sir?
A, 'No,‘not necessarily.
Q. Doctor, the question is: "Doctor, you defihed
exposure as a person who waé in a posiéion to absorb 2,4.S¥T

or one of its contaminants". Didn't you say that, sir? That

| is how you defined exposure?

A, That is what I said, sir.

Q. So, your definition of exposure is a peréon who is
in a position to absorb it, cofrect, sir?

A. Correct, sir.

Q. And that may be -- the absorption of it may be, .

according to your testimony in the federal court, either
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through the skin or bréathing‘it or ingesting it in some

| fashion, is that correct, sir?

A. . Is that how it reads, sir?
Q. | Doctor, I iead it to youfive times.
A. Yes, sir. |
Q. And, Doctor, then is it true}thata‘perth mayk
absorb TCDD through the skin or by breathiﬁg it or by
ingesting it?
‘A, I have answe:ed the quesﬁion, sir,

MR. CARR: Would you direct the witness to answer

the question?

. A. And my.answer is no.

Q.} Doctor, you said in the federal court the~answér
Qaé yeé, did you not,}sir?

A. No, I did not.

Q." Would you want to read it aééin, Doctor?

A. It is a different kind of statement.

Q. Excuse me. Would you read Ehat7question to
yourself and tell me whether or not ybu said yes to that
question?

A. .’I éaid‘in a position to absorb.v That is
potential --

Q. Doctor, read =-

A. And the likelihood of being --
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THE COURT: Doctor, you were asked to’réad the
quéstion to yourself, There is not a question posed to you
that would require an oral answer. Please read it to
yourself and then wait for the next question.

A. I have, sir.

Q. Now, Doctor, after having read it to yourself, did
you not say that a person can absorb TCDD through the skin by
ingesting it or by inhaling it, by breathing it?

A. Not in the way you state it, sir.

Q. Doctor, would you want to read that question and
your answer outloud so maybe perhaps --

A. "Doctor, you defined exposure as a person who waé
in a position to absorb 2,4,5-T or its contaminants and that
it would be either through the skin or bteathing it or
ingesting it in some fashion, is that right, sir? Yes",

Q. And, Doctor, you said there gﬁat you can absorb
it. In what manner can you absorb TCDD, sir?

A, You might absorb it -- you might absorb it if you
were in a position to absorb it.

Q. Yeah, and how would you absorb it if you are in a
position to absorb it? That is, if you are exposed to it?

A. Through the skin or through ingestion or through
the respiratory tract..

Q. | And, Doctor, you said today that you couldn't do
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: 1 | that, didn't you, $ir?
2 A, I did. |
3| o 'all right. bocto:; énd'wha£ onsaid todéy.waSn't 
"4 |the truth, wés‘it} sirz | |
5 ,2A. “Oh, it was, sir. |
6 ‘Q. _}Didh't you jqét say todéy that you couldn?t do
7 | that? | | l |
85 : ~A. No, I did not.
: 9 Q. 'DoctOr ==
10 | A. Theée'are two diffe:ent situations.
] 11 Q. Would you just read the queshionv--
ﬁif} 12 'A.  Two different queStionss |
13| . Q. Woﬁld you just read Ehévquestion that I just asked
14,‘himJQhere he said yes that is what I'said té him,
15 L | .-CQURT REPORTEB:‘"And; Doctor; you said today that
16 yqu»cbhldn't db that, didn't you; sit?{fAnSweré i>did.”
17| A Yes. | | S |
18 | .‘Q.v  You séid_today that you couldn't do it and your
19 | response was yes, isn't that right, éi:?
f20i"  A, Yes.
| 21 “;"QQ‘ Alllright;"Now, Doctor; in the»federél court y&urb
"‘ 22 said yQQ;c§ulddo~it and you also said‘today that you could
:ﬁ{:} ‘?3‘ do'it. ‘Ndw,:ﬁhich is the tfugh? Which of those statemehts>¢
24 is the truth, éir?~ | |
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A, They are both the truth because they are dlfferent

_'questions,and they are different situations. In the one

.instance, Sir ==

'Q.  Doctor, the question is the same. Now, is it the f
truth? |
A. }Thévlikelihood.of absorption -
MR. CARR: Your Honor, would you ask the W1tness to
wait untll I ask him the question? .
| MR.AHEINEMAN: ObJectlon. Hay counsel approach the
bench?
THE COUET:- Yes, you may.
(Benéh conference had out of the'heéring of the
Jury.)
| MR. HEINEMAN: You see, Your Honor, typical of Mr.
Carr's disingenuous technique is that he giQes him a
statement the questions are the same;‘{ﬁow, Doctor, and he

goes on. The questions aren‘t the same and that is what this

witness is trying to point out. The questions aren't the

| same. So he is arguing with the witness. He makes a

statement and then goes on with the‘question. ‘;I object to
the statemeht. If it is pért of the'QUestion,'then the
witness ought to be allowéd to answer it and.respond to it.
That he dlsagrees that the ‘questions are the same. If it}isy\

part of the questlon, he should be allowed to do that. If it_
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isn't, then it.should be stricken as a statement énd the jury
should be instructed to’disregard it and I:object to it. -

THE COURT:: Do you have anything yod want to séy? |

MR, CARR: Counsel's statement is absurd. The |
witness said here that you couldn't do it through the skin or
by;ingesting it or by inhaling it.: He admitted that he just
said it and now he ié séying that‘you can't'do it or you'do' 
it or YOu don't‘do it.‘ He is saylng anything that comes to
his mind. He is not answerlng my questions dlrectly.

MR. HBINEMAN: You haven't responded to my

objection, Mr. Carr.

THE COURT: I think he has.. objectiqn is
overruled.. |

(The following proceedihgs were had in the hearing>
and presencé-of the jury). |

Q. Would you read the last quesfﬁon that I asked?'

COURT REPORTER: "Doctor, the question is the.
same. Now, is it the truth?" o |

A. Yeé, it is the truth, sir.

Q. Now, which is the t:uth? 'That you cah absorb it
through the skin or by ingesting it ér by bréathing'it? 'ié
that the truth or 1s the truth that you can‘t absorb it |
through the skln, by breathlng it or by 1ngest1ng it? Whlch

is the truth?
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A, 1 cannOt answer that question'becauée -Q
‘MR. CARR: Would you direct'thé witness to answer
that'queétion and just that question, Your Honor? |
MR; HEINEMAN: Your Honor, may counsel épproaéh the
bench? | |
| (Beﬁch conférénce_had out of the hearing of the
jurys) |
| | MR. HEINEMAN: There is an opinion which I have
read, Judge,~and I will be glad to show it to you, that says
if a witness says he can't answer it in‘that form, he is
entitled to s&y’that.
| THE COURT: He}is enﬁitled to say‘it. I have heard
this witness on this witness stand for}days. I have heard
his responses to questions. I don't believeythat answer. He

is capable of answering that question and I am brdering him

to answer it. Because he says he is not capable of it and

thét is not binding me to his opinions that he is not capable
of it. I do.not‘accept his opinion that he ié not‘capable of -
it. Your,objecﬁion is overruled.

MR. HEiNEMAN: Ybu would agree with me, Your Honor,
would you:not, about the case that says he can answer yes, he
can énsWer no?

.. THE COURT: I haven't seen your case. Would you

show it‘to,me‘add‘I will read it. I will tell you whether I

48




10
11
12

13

14

15

16

17

18
19

20

21

22

23

24

agree with you, with your‘OPinioh of the casérbr ﬁotQ I am
telling you that his answer he'is not capable of anSweting'it
does not buy me. Your objection is overruléd,r

MR. HEINEMAN: Your Honor, when you do that, when

you make a statement like you have made and you order him to

| answer a question that he can't answer, you are indicating to

the jury that you don't believe his statement and that is an

abuse of discretion.

THE COURT: No, it is not. As a matter of fact,
thaﬁ is not what I am indicating to the jury. Your objection
ie overruled. |

(The followingvproceedings}we:e had in the hearing
and presence of the jury).

THE COURT: Dodtor, i am ordering you to answer the
qﬁeséion that was asked of you in the manner that was asked
of you, no more, ho less, |

A. Would you repeat the question, please?

COURT REPORTER: "Now,’whicﬁ_is the truth? ‘That
you cah absorb itlfhrough thé skin or.by_ingeéting it or by |
breathing it?' Is that the truth or is the truth thét you
can't absorb it through the skin, by breathing it or by
ingesting it? Which is the truth?" |

LA. I believe they are two differeht questions, sir.

Q. They are indeed two different questions, Doctor. I
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am.asking'you to tell me which of those two statements is the

{truth, sir?

A. Well, the second statement is =--

Q. Excuse me, Doctor, My‘question to you is to answer“
which of those t&o statements is the truth, sir?

'MR. HEINEMAN: He answered. I object.
| 'THE COURT: The objection is overruled.

A. The second statement -- |

Q. Doctor =--

MR. CARR: Your Honor, would YOu_direct the
witness --

Q. Are you saying the second statemeﬁt is the truth,.
boctor?. Which statement is the truth? - Is the second
statement the truth? |

A. The second statement is different.

Q.. it is differenﬁ. I gave ﬁheﬁ\tokyou'different.

A; “How is it different? /

MR. CARR: Would you'direét the witness to answer
the éuestion? |

THE COURT: I‘didn'ﬁ order YOuviovask'a question of
the attorney questioning you. I ordered.yquﬁto answer the
question. Now; I aﬁybrdering you_to do that again. Please
foilow the order ofvthié court and answer the question that

~

was asked of you.
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R A.b.
A.
statement

A,

Youf'ﬂonor,ll don't undérsténd it,

THE COURT: Doctor, answer the question.

Would you réad thé}question again, please.

COURT REPORTER: "Are you saying the second

is the truth, Doctor? Which statement is the

| truth? Is the second statement the truth?"

You can't absorb it is the truth. What I am saying

is that the second part that you cannot‘abSOEb:it»by

breathing 1tror through the skin, that is what I would regard

as the ttﬂth,iéit. You cannot =-

Q.
A.

Q.

‘AL

they not?

- No. There were two in the last sentence.

That you canndt-absorb it by breathing it or

‘throdéh‘the skin?..

Well ~-
Doctor,:ndw YOU are really going-off base.

No. vYou includéd‘the two together ahdiI can't

'inciude the tWo‘together.’

 Doctor --

That is why it is confusing, sir.

- Doctor, it'was -

A'Please don't confuse me.

qutor, they were all three included togethet, were

‘Doctor, if you would let me finish.
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A. That is why'I ém confused.

Q. .There were ndt two in‘the 1ést séntehce.
THE COURT: Let him £inish.

Q. Doctor,'Which»is the truth? You can‘abso:b TCDD
eiﬁher through the skin or bxeathing it or ingesting it. 1Is
that statement the truth, or is this statement the truth.
You cannot abSOrB it either through the skin or bteathing it
or by ingesting it?

| A, You’cannot‘abéorb it by breathing it.
Q. All right. Now, Doctor -
A. If yoﬁ include all of the three, you cannot.

Q. That is correct. Now, in the federal court you

|said you could absorb it by breathing it, did you not, sir?

A. No, I did not.

Q. .Doctdr,‘let me read it to you again. ;“Doctor, you -
defined exposure as a person who is in{é position to absorb .
2,4,5¥T or one of its cOntaminants’andfthat would be either
through the skin or breathing it or iﬁgésting it in some
fashion," and your answer was, "Yes".

A. Correct;

Q.  Now, Doctor, so you said in the féderal coﬁrt’that'v
you could absorb it by breathing it, did you not, sir?

A.‘ If YQu were in a positionrto;dobso, Yes.' 

=

| Q. Doctor,’you said you could absorb it_if yon are in
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a position to do 80 by breathing it, did you not,. sxf?

A,

Q.

| skin?'

A,
Q.

A,

- If you were in a positlon to ‘do so.
’ Obviously. You have to be in a position tovbtéathe

it, otherwise you could never absorb it, not even through the

No, sir."Becauselthé likelihood‘of--~.'

‘Doctor --

—-— of breathing it in 1s almost zero and that is

the point, sir.

0.
A.
Q.

yoﬁ could
A
Q.

A.

80.

bréathing

Doctor -
The llkelihood of breathlng it in is almost zero.
Doctor,(your answer in the fede:al courtvwas,that

absorb it by breathlng it.

‘ ,Potentlally.

Was that'oorrect, sir?ri

Potentially.

Can you absorb it‘by breathing it?

 I said there yes. 1If you are in a position to do

~ And you said here no?

| Absoclutely because the likelihood of doing it is

' Doctor, which is the truth? Can you absorb it by .

it or not? Which is the truth?
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'A. That is not the question, sir.
io. That is indeed the question. Which -
A, In this instance -
' MR. CARR: Your Honok, would you direct the witness

that I am asking the question and the question is, Doctor,

|can you absorb it by breathing it or not?

THE COURT: Doctor, you have to answér that
question;

‘A. My answer to that question is no.

Q. Doctor, your aﬁswetvto,that question:in the federal
coutt‘was yeé? ' |

A. 'HIt was a different question, sir.

Q. ‘Doctor, your answer ih the federal court was yes?}

A >~To a different question.

Q. 'DOCtor, I will ask you the same thing. - If you ére
in a}posiﬁion to absorb 2,4,5-T, caﬁ ySﬁ absorb it‘by
breathing'it? | |

| 'A. My answer there wés yes.

Q. And what is your answer here in this court? If you

‘are in a position to absorb 2,4,5-T, can you absorb it by :

breathing it?
A, If you are asking that same gquestion, are you? Are

you asking the same question?

Q. Did ybu hear my question, Doctor? Did you hear my
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question? If you are in a position to absorb 2,4,5-T, can you

'do it by breathing it, sir?

A. My answer is the same as it was there. Yes.

Q. Then you can do‘iﬁ then. So, Doctor, you can
absorb 2,4,5-T and ité contaminants either by skin contact or
by bfeathing it or by ingestion, is that correct, sir?

A. No, sir.

Q. That is not correct?

A.. No;‘sir..

vYTHE COURT: Mr. Carr, let's take a short bfeak at
this poiﬁt in time. We will take a short recess and then
reshme téstimdny ahd remind you you are not}to discuss this
matté:,among yourselves, with anyone outside the jury panel
or as of yet form any opinions or conclusions about the
mattété on trial. Court is in a shortvrecess.
COURT RECESSED: |
(The following proceedingsfwere had in the hearing
and presence of the jury). |
THE CCURT: ‘Ladies and gentlemen before we start’
back, let me make two announcements. Thisvafternoon we,aré
going to havé a slightly abbreviated schedule. We ére going
to break for lunch between twelve and one o'ciock.> Start

p:omptly‘at one. We will break between 2:15 and 2:30 for the

day.
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The second announcement is next Tuesday which is

April lst we will not be having court so we will have court
Monday and then Wednesday, Thursday and Friday.

RAYMOND SUSKIND
having resumed the witness stand, being previously sworn,
testified further as follows: |

CROSS EXAMINATION

By
MR. REX CARR.

Q. Doctor, on this business of breathing, absorbing it
by breathing it, wouldn't a worker‘be at risk to absorb?
Wouldn't a person be at risk to absorb or have a potential to
absorb dioxin by breathing it if it were in the dust?

A. The likelihood of his being able to absorb -

Q. Doctor, I am not asking you about the likelihood.
I am asking you whether or not there déés not exist the
potential for absorbing TCDD by breathing it if it is in the
dust, sir?

A, The potential is there.

Q. | Yes, Doctor.

A. Depending upon the lo;d, depending upon =-- and I
think you asked me that once before about a restaurant.

Q. Doctor, please just answer my question, would you,

sir?
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1 ‘A, Okay.
2 Q. Is the potential for absorbing dioxin present if

3 {the dioxin is in the dust and if you are breathing in Ehe “

4 | dust?
5 A, The potential is there, sir,
6 | Q.  Now, potential means it has the power, that it is

.7 possible, that it may occur; isn't that correct, Sir?

8f ‘A. ~ That is what I believe the definition is but the-V
9 1ikeiihood is sométhing else.

10 Q. Doctor, i ém not talking about the likelihood, am
11 | I, sir? We are talkiné about‘potential, are we not, sir? My
12 | question is, sir, if.you breathe.in, if'youvare in an area
13 wheré there is duSt'in’the air and that dust contains TCDD,
14 doeé not the’potentialvexiSt to absorb the TCDD that is iﬁ
15 | the duét by breathing in thé dust?

16 A. My answer to_tﬁat would be no, sir, it would not.
17 Q. Doctof,‘you have testifié&vin the federal court
18 |that there Qddid be a potential. Weil, I am sorry, page --
19 - A. Correct. | |
20| Q. I will ask you, Doctor, whether or not theée

- 21 qnestibns were askéd you, Doctor, and whether or not these
.22 were your answers on page 28711,

. 23| MR, HEINEMAN: Same date?

 24f- MR. CARR: The same date, yes, counsel.
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Q.  "And 80 if you were doing your study on the-séveso

‘people under the same criteria, the persons who weré,in'the

path of £he cioudﬂox who were in the area where.the‘dioxin

was in the soil or on the soil would be'classifiedvas’exposéd

fdr purposes of the study?" And7your answer was, "Or

potentially exposed®. Is that correct, sir?
A, I would say pbtentially exposed,’
Q. Well, my queétion, sir, do you recall that, aﬁd it

wasn't a questibn; | Do you recall thgt guestion being~asked~

you and that being your answer? .

A. No, I don't. I honestly don't.
0.  Well, was it the truth then, sir?
A. Sure.

Q. - Did you answer that question in the way that I read

it that they would be classified as exposed for the purpose

of the study or p@tentially éxposéd?

A. And my answer was the truth, sir.

_”Q;.-'My question, sir, is did,Yoﬁ séy thét?  Did’you>say

‘they would be exposed or potentially éxposed if they were in

this;;in the path of this cioud of dust or on the:ééil;lsir?
MR;1HEINEEAN: Your Honor, méy’cqunsel approach the

beﬁch? |
_THE:COURT; sure.

_(Bench conference had out of the hearing of the
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'jury.)

MR. HEINEMAN: Your Honor, the answer doesn't say

exposed, It sayejpotentially exposed and Mr. Carr_

suggested - -
© MR. CARR: That is what I said.
MR; HEINEMAN: You seid didh‘t you,say exéosed Or ‘3
potentially e#poeed. |
' MR. CARR: That is what he is saying.
PHE COURT. Wait. You guye are éhead'ofeﬁeg Let

me read the whole question and the answer. Objection is

‘overruled~

“(The following proceedings were had in the hearing
and presence of the jury).
Q. | Doctor, you do agree. that you said at that time

these people would be classified as exposed or potentially "

'exposed, dld you not, sir?

A, If thatbls‘what 1 said, that is what I said,"sir.

Q. fNot if'that is what is said; You dld -say that,

didn't you, 81r? That was your answer? The questlon was

would they be classified as,exposed for purposes:of thls
study,‘vYourvaﬁswer was quote, or potentially exposed; |
Waeh't,ehat youe_ah9we;?‘ |

A. My answer was -- yes; sir.

Q. So,‘you are SaYing'there that they would be
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classified either as exposed o: potentially‘éprséd,‘did you_
not, sir? |

A. That was my answér; yes} sir.

Q. Now, Doctor, they would’bé-exposed or potentially
exéosed‘by virtue 6f the.fact that Ehey'could abéq;b diqxih'
byvbreéthing in'the'clOud of dustvif there}was dioxin in'ﬁhaﬁ
¢loud ofldust at a partiéular level, correct, sir? 

A. No.

Q. Well, Doctor ==

A. There was more ﬁhan‘that. ‘ThereIWas skiﬁ»contact B
too, there,

Q. Doctor, my question'ié talking about breathing,
thbugh, si;. :My question is, si;, woﬁld they not be -- would
théré not be the potential of exposure‘of being absorbed by

breathing in the dust that has the TCDD in it at some level,

|8ir?

A. In that'ihstance, yes. It wasva}cloud.
Q. Well, Docto?, in the inétanée of.breathing in>the
d@st, corredt, sir?
A. No, sir.
Q. No?» Isn't that what youvsaid, sir?
A. Yes. |
Q. Well, Docto;,‘if you said that, that ié»by

breathing in the dust, is it not, sir?
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o 1|  A. No, it is not. It iS'the'quanﬁity of tﬁe dust,
2 }3i£,vand at.seﬁesb thefé‘was afcloud;, | |
3| 'Q; Doctor, I am not talking about quantity;,
4 A; lxiam. | | -

5 "' 'Q, ‘Docﬁor) do you recall the question being asked yo@?v
‘6 .  A. Yes, | N H . .

| 7:' }Q. And you didvéay,»did you not, sir, they'would have
‘8 the‘pbténtial'for absorption if iﬁ,is in the;séil:wherev ”
9 people'walked, woéked or walked on or in the‘dﬁst; They

10 Qould‘hayé the potential fdr‘absorptién éiﬁher by breathihg
| 11 the”dﬁst_ot swallowing it, wouldn't they;'sir? |
*(%}iv'lv-~‘12. - © MR. HEINEMAN: Where is that?
13 o A, In that instance; sir, in that particulér instance,}
14 yes; | | ﬁ |
15 f."Q.  .Th§n, Ddctdr, and.you’didvtestify that they could
16 absorb it'by'bteaﬁhing in thevduét, didﬁ't YOu; sir?
17 A, In tha£ instanée; R :
18| Q. Yes. In that ihsﬁance. Did you testify --
leI A inﬁthatvinstance, yeé; sir. | |
\ 20‘ .  §. And if it is in the dust, ydu’can brea£he,it'in;"
21 You'can absorb it‘by bréathing it in,_can‘tvyou. sir?
22‘ ~A. Not any dust. No, siz. | |
“J " 23f Q. vDoctor,lﬁhe dust has to contain the TCDD, does it
B 24 not, éir? o | | |
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A. It might. |

Q. In order for“you to'bieathe_it?»f

'A.v"It might or might not, |

Q. In~order for you to absorb TCDD by breathlng it.
the TCDD has to be in the dust?

A, If iﬁ is.'sirQJ |

- Q. That is always a predicate,-isn'tvity sir, that

| there is-TCDD‘in'the dust at a 1evel.sufficientuto,absorb, o

lisn't £hat correct, sir?

A.‘ That is a definition of'exposuré;‘ sufficient to be
ab90£bed.

Q. }WelerOCtoﬁ -

(A; ~ So one -- If thaﬁ"is my definition --

Q.‘ Doctor, my quéstion, sir;‘is,.I‘doh't want to éet
On.another tangént, you can indeed absorb aiOXin that is in'}
the dust by whatever level, sir, by breathing the dust or by
swallow1ng 1t, can you’ not,’51r°

A. In that 1nstance, yes.'

Q. And in any other 1nstance where the TCDD is in the

|dust at a particular level and you-breathe it in or swallow

it or touches your_skin,'isn't'that‘co:rect,~Stir?'

A.  Not necessarily, sir.
Q. Doctor, not necessarily?vvlvam notvsayingfnot

necessarily, am I, sir? 1If you can do it, sir, if you can
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breathevit in, then ydu are absotbing‘it. aren't you, sir;'if

you breathe ii in and if it‘is in the’dust?v
A. No, sir. Nb,jsir, Absolutely not.
Q. g Well, Doctor, cén you absorb itvif it is in the
dust by breathing ity‘breathing it in? |
| A. Not necessarily; |
Q. Doctor, I didn't say not necessarily. My quésﬁipn
is, can it be doné? Can Yoﬁ ingest it, sir? |
‘A. Yes, sir, you can,inééét it.

Q. Can you breathee it in, sir, and can you'get it in

your by skin contact, sir?

A. Yes; you can.

Q. And it is the truth, is iﬁ not,féir; that you can
absorb TCDD either‘by skin contact or by breathing it or by
ingesting it, isn't that correct, sir? o

A. No,‘sir{; No, sir.

Q. Doctdr, did you not say in the federal cburtfthét
you.éould do it either through the skin or breathing it or Sy
ingesting it? o

A. If one is in a positibn.

Q. Didn't you say that?‘

A. I qualified it, sir. I qualified it. 1In a
positibn to absorb.

;‘ .

Q. Doctor, let's stop a moment. Is the word yeé there
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or not, sir?

A, It ié sure there but it is a different'questibn and
you Kknow iﬁ.

Q. Doctor, let me read it to you again.

A. The respiratory tract --

THE COURT: Doctor, please. You have answered the
question. Don't go beyond the question. Let the attorney
ask the next qﬁéstion.

A, Thank you, sir.

Q. Didﬁ‘t you say, Docﬁor, that you defined exposure
as a person who was in a position to absorb 2,4,5-T, correct,
sir?»

A. Correct.

Q. Or one of its contaminants, right, sir?

A. Cdrrect.

Q. Exposure is a person who is in a position to absorb

A. Correct.,

Q. And that is what you said in the federal court?

A. That is, sir.-

Q. And you can be in a‘position to absorb 2,4,5-T --
if you are in that‘position to be absorb 2,4,5-7, it can be
either through the skin or breathing it or ingesting it in

some fashion, isn't that correct, sir?
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That is true.

Q. All right. So it is true then, sir, that'if‘youi:'

breathing
A
Q.

AL
Q.

to ébsbrb

A

‘| are in a position to absorb it, you can absorb it by
‘it, isn't that correct, sir?
1If you are in a position to absorb.

That is what I said?

ThrOugh'the_respiratory tract.

Isn't‘ﬁhat corfect,rthat if you,are}in‘a,position_
iﬁ, YOu can abSorb it by_breathing it?

If you are in a-édsitioh; |

Doctor, would you answer that question?

Yes,

Thank you, Doctor, 'So you can indeed then get the

TCDD in your system‘if you are inithgvposition to, if you are

exposed to it, sir, bf‘breathing'it.»by'ingesting it‘or by

skin contact, correct, sir?

A.
arbig if,
. 0
A ., .A
Q.
A.

Q.

If you are in the position to absorb it and that is

Sir' ’

- Doctor, and that:has been the if all”along?

No, it hasn't because in the-fespita:oryitract -
For yoh to absorb it, you have to be in'a<position?
No, sir. In --

How can you absorb it if you are not in the

position to absorb it?
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A.’:~The’respiratory -?}Let me answer that qnestiOn;'
Q.t' Thexquestion is, how can yoo ebsorbtsomething if
you are not 1n a position to absorb 1t? |
| A. . Let me answer that questlon.

'Q.L That is_what I am‘asking you to enSWer.
tA.ve‘Okay; | | L

VQ;Y Yes.. Tell me how that can happen, sir?

A, Please let me fxnish, sir, In the respiratory

tract there are a large number'ofvdefenses.and these defenSes

bronchi which push thingsvaway'from:the respiratory tract and

that is true~of dusts. It is true of dusts. So that the

1mportant and you  have not consxdered that and a scientlst
does so, | | '
MR. CARR: Your Honor, wonld you direot the' witness
to answer the question‘that I asked.
A, | I am. That is the ansner.e’

THE COURT*Y Doctor, please llsten to the questlon :

‘again} Llsten to 1t as it is restated and answer that

question; WOuld»you»repeat thefquestion, Mr. Carr?
MR. CARR# Would*you‘read’itvto him. pleaSe? :
COURT REPORTER;: "Yes. Tell me how that can happen,

sir?"®
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A, fThat was the question,‘Sir, andgi am answering o

that.

" THE COURT: ~Not that question, the one before it.
COURT REPORTER: "The question is, how can you
absorb something if you a:e not in aAposition to absorb’it?‘

'A. I will try to answer the question, sir. Now,iif_'

‘the lqad of the dust is high enough,'you might absorb some

th:ough,ﬁhe respiratory traéﬁ, if ==

| Q. boctbr. thét isn't my\questibn.

. :A.“ Yes; it is. You ésked'how cén.YOu absofb"it and I ,
am:télling you. |

: Q. Thét’is half the‘question.‘ My Questiqn‘is, héw
caﬁ_you ébsdrb'something if you'are‘ndt in a pdsitipn td
abé@rb it? - | |

A, Yog'have to be‘id a position to absorb it.

Q. Exactly corréct, Doctor. That is what I am v

»;asking; You cannot absorb something if you are not in a

| position to absorb it, can you, sir?

A. That is correct, sir.

Q. .Ali fight. Doctor, now, £hat béing‘true, when you
Say},ﬁéctor; that a person is in a positioh_to abéo:b
sométhiné,,you meén that they:havé to be in a positidn-ﬁo
absorb it. They have to be b;esent, isn't that éot;éct,:sir%

at'some levelfsufficient for thei: body to‘get it aﬁd take it
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you said here you defined exposure as a person who is in a

in. isn t that what you are saylng. sir. when you say in a
posxtlon to absorb 1t? »
AL Yes, sir. And you have correctly stated it. 1In a

position. and the level is important and in this instance the

- 1evel is tantamount.

. Q.‘» Would you mind Just answering mflquestion, please.
sir? I have told you from the beglnnlng, 8ir, at a level.
The words have always been there.

A, ¥ou have not, 81r. You never mentioned level untll
1 did. o |
Q. ‘Was it mehtiohed in the federal'coorh, sir?

A. It may have been mentioned in the federal court but

‘you didn't.

Q. Doctor. was it mentloned there? Was the question

asked you 1n the federal court that if you are in a p051tlon

| to absorb 1t -~ you define exposure as'a person who was in a

position‘to_absorb‘it, right, sir?
A. _Correct., |
Q. What does it mean there? In a position ho absorb’
;t?' ‘ S . o
‘A, It means all the thlngs I have Just sald.

Q. No,. Doctor. I would llke_fOt,you tovtell me. When

position to absorb 2,4,5-T, what did you mean there, sir?
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A, I meant that the level of concentration.has,to be
high enough whether it is a dust or a vapor or sqmething
getting on the skin. That is the first factor. The second
factof, how did the defenses of this organ systém, the skin
-- let mé £inish, sir.

Q. You are going beyond. You are describing how a
petson absorbs it. I am not asking --

A, Position to absorb, sir.
THE COURT: Doctor, please let him finish the
question so that you can be directed to that question;

MR.’HEINEMAN: Your Honor, may counsel approach the

bench?
THE COURT: Yes, you may.
(Bencb conference had out of the hearing of the
jurye.)
| MR. HEINEMAN: Your Honor, he is —-
. THE COURT§ Get over here so we are close to the
_reporter.

MR, HEINEMAN: Wait a minute. Why do I have to be
here and he over there?

THE COURT: Because you are much bigger. You have
naturally a much louder and more booming voice and it is less
likely for the jury to overheat this if, number one, your

back is to the jury and you are talking directly to me rather
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than at that angle. Just a second. Mr. Carr doeé not have
as large and as booming a voice and I do not have as strong
ahd as booming voice. This insures that the person with the
loudest voice we can position him so that the jdry doesn't

overhear what is being said here and all of us shouid“stay .
close to the cOutt‘Reporter. too, so she can hear all of.us.

MR. HEINEMAN: Then may we all face you so that Mr.
Carr while I am making my objection is not turning around ahd
preening and prancing and making faces at the jury while I am
making my objection?

THE COURT: I haven't seen that.

MR, HEINEMAN: Well, you are the only one in the
courtroom who has not seen it.

MR. CARR: I do not preen and I do not prance and I
have not made a face at the jury and the Court asked you to
move. You were not facing the jury when you were making
these statement, or not facing the Court, rather, when you
were makihg the statement. You were facing the jury. You
had your left arm on the podium, on the bench and you were,
well I take it back. You weren't directly facing the jury.
You were facing the witness. You were more facing the jury
than facing the Court.

MR. HEINEMAN; That is an outright falsehood. I

was facing the Court directly. If you are ordering me to be
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here then I want you to order Mr. Carr to face you as well 80.

that he is not putting on a show for the jury while I am

maklng‘an objectlon.,’

- THE COURT: Fine; You are both ordered to do that
and you are to stay in this position because of the fact of

your voice.

MR, HEINEMAN: Now, let me remember what I came up

,herevfor.‘ Let me think a moment.

-THE COURT:- I don t think you got to it yet. Whlle
you are up here, I-did get a chance to look at my notes and I

think, Mr, Carr, your p031tlon on this matter was correct so

you may make that statement.

" MR, CARR: Yes, Your Honor.
THE COURT: I did get a chance to look at my notes,

MR. HEINEMAN:, Can I take,a moment to confer with

'counsel,_Your Honor, and‘be right back because I am trying to

remember.
THE COURT: Go ahead.
MR.gHEINEMAN: Your Honor, my co-counsel has

remlnded me of what the questlon was. My obJectlon; Your

Honor,‘was that Mr. Carr interrupted thevanewer; Theequeetion

Wasvwhat”do you meannby it being in a position to absorb.
The doctor was’in.the middle of answering that question when

he Was‘interrupted by Mr. Carr and the Court directed him to
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answer the question and I'objéct to the Court's directidn; I

‘object to Mr. Carr's interrupting him because he was in the :

proceés>of definihg what he means by being in a positiobito 

"absorb.

MR, CARR: He was defining what it means to;absorb-~'

'something and which it goes into the lungs. ‘My'quéétionrwas'

to him what he meant by a person being ih a position to |

| absorb. He was not answering that question. 

THE COURT: The problem was he had answered it and

hé was going paét it., His answer}as far as'the level or was

a person in a position. He was then going into :epetition of

how things have to be absorbed inside of the respiratory.

| system and I agree. I don't think that second section'of his

answer was responsive and that is why I raised when I said to

him in the manner so that he could anéwer difect'tojthe
question. Thé first part of what he séid I think was
responsi#é and that wasn't the point that was ihter#ugted.
The éecond part about absorption in‘theISYStem;.that was not
‘responsive, and by tﬁat secondvpart,ri asked him to iet him

redirect him back to the question and I think he had answexed |

the first part I think was responsive. That was not the part

that was interrupted.

MR. HEINEMAN: Your Honor, I think this scientist

S

is the one who should be permitted to define his tetms and_he
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naY'believe in his training that part of being-inia~positionv

'to absorb relates to the internal defense mechanisms and that

1s what he was in the process of defining.

THE COURTz" I don t think that that is what he was

deing,.,i think that he --‘when he is asked a-question,_he

hasdto behreSponSive to'it. Now; he knows.the technical

' matters that make the part responsive. It is my '

responSLbility to determine whether his presentation of those

| matters are, in fact, responsive to the question that was

'asked. That is my first job in the case, and. through the

exerclse of ‘my discretion in listening to that question and
listening‘to the answer, that second part'was not responsive
and it was properly interrupted. Objection?is oVerruled.

(The follow;ng proceedings were had in the hearing

:and presence of the Jury).

“dQ. 'Doctor, my question'to‘you is; what is meant'byta‘

person who is in afposition'to}absorb it? Not how it is

‘absorbed but what you meant when you said the person has got

to be in the pOSltlon to absorb it?
A.,: I think, Mr. Carr, I am in the best p031tion to
know what I meant by what I said there. sir.
MR. CARR: Your Honor, may I move the Court to
direct the witness to answer my question?

A, I will answer your question.
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THE COURT: Doctor, that what you said was not
responsive to the questioh. | I am ordering you to answer the :
QUestioh as it was asked of you. :Now; please answer it. -

A. What I meant by that -- is that what you are asking
me? | | |

Q. No, that isn't what I am asking'you,'Doctdr.

A.  Well -- | |

MR. CARR: Would you read the question to him? |

,COURT REPORTER: "Doctor, my guestion to you_is,'
what is meant by a pe:soh who is in a position to absorb it?‘
Not how it is absorbed‘but what yéu meant when you said the
person has got to‘bé in the positién to absorb it?"

A, What I meant is does this material get to the.

respiratory tract; to the area of the respiratory tract from

which it is absorbed. That is what I meant, sir.
Q. And if a person is in a cdntaﬁinated area, he can

get that into his respiratory-tract by breathing it, can he.

| not, sir?

A. He might.

Q. Yes. Thank you, Doctor. And in addition, Doctor,
if he is working in it, he might absorb some of the
contaminant, might he not, sir?

A. Not necessarily; sif.

Q. Doctor, doesn't it depend upon whether or not he
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wduld‘have worh'prqtective‘clothing. head gear, réspirator,
thingé of that sort? ) |

A. No, sir,

Q{ In the federal dourt weren't ydu asked‘right after

the question that you responded yes to on the one that I read.

| you seve:al times, weren't you asked}this further question:

"For example,'a person would be an exposed person if he dug

into a'séwer<where 2;4,5~T was disposed of, is that right,

and worked in’the sewer?" And ydur answer was, "Well, if
there was any 2,4,5-T of its toxic contaminants found in that
area énd’he was working there forrdays, he might have
absorbed'some. It also depends u?on what kind of'garb he was
wearing. ‘He could have worn p:btective clothing and head
gear with a respirator and cquld have been completely
protected.” Was that your answer at that time?

A, _’That indeed was and I étick‘by it, yés.

Q. And. Doctor, then the question was also asked you,

"Doctor, so‘it really depends upon not feally'that he was

there but under what circumstances he was exposed" -- or, I

am Sorry, that is you: further answer. "So it really depends

upon --
A. Why don't you read that, sir. Please read it.
THE COURT: Doctor, there was no question asked of

you. That response was improper. Mr. Carr, you may proceed..
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Q. Yes, Your Honor. So you went on t§ say; "So it
really depends upon not really that he was there but under
what circumstances he was exposed,” and then the lawyer asked
you this question. "Well, Doctor, I wasn't reélly
addressing the iss&e of whether the person absorbed any
dioxin or not. I am simply saying that a person in that
situation was in a position to absorb 2,4,5-T or one of its
contaminants. Now, granted he could have been encased in
plastic and probably wouldn't'have gotten a bit of it‘~ On
the other hand, he could have been working with no shirt and
no respirator and breathing duét and working with wet
materials and he could have easily have absorbed ﬁaterial,
isn't that true?" And yoﬁr answer was, ”If}there was 2,4,5-T
there." Wasn't your answer to that question that?

A. That is correct. Those were my answers.

Q. And then it went on to ask you the question, "And
the same would be trug if there was dioxin on the surface.
Let's say after that cloud blew like in Seveso, itvspread
dioxih quite a ways along a path did it not, where the cloud\
péssed over?" And your answer was "Yes." And then the
question: "And there was dioxin in the soil and people who
were in that area would, for purposes of your study, be
exposed, meaning they had an opportunity or thef were at ris%

of absorption, isn't that right?" And your answer was "Yes."
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Do yQu fecall that, sir?

A, Irdb indeed.

Q. And these péopie would be at risk of absbt?ﬁion,
wouldn't they,_sit? |

A, By the skin, sir, yes. .

’Q. ‘.Doctor, they would also be at risk of absorption by
breathing the dust, wouldn't they? o

A. From the soil, sif, no, sir. | | |

Q. By breathing~the dust?

A. Ih the cloud, yés, sir.}

Q. And, Doctor, that woﬁld be a risk of absorption of
breathingvthé cloud of dust, correcﬁ? |

A. Thevcloud‘ofvdust in;thatksituaﬁion, yes, sir.

Q. And it would be also, sir, if it Qas in the soil,
wouldn't it, gir? |

A. Not breathing. Contact, sir.

Q. Doctor =-- |

A. He didn't ask me whether it was breathing, sir.

Q. Doctor, yqdeill see in a*mbment that he did bqt ﬁy
question is, éir; if you are working in the soil, if‘it-is iﬁ
the soil and the dust comes up from the soil, you can ingest,
you caﬁ get it inbyou by breathing that duSt} één yéu not;
sir?

A. No likelihood, sir. Unlikely. Verybunlikely.
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Q. Did you hot answer these questions at that,time on
the next page. "And so if you were doing your study on the
Seveso people under the same 6riteria, the persons who were
in the path of the cloud or who were in the area wheré the

dioxin was in the soil or in the soil would be classified as

.exposed for purposes of the study," and we have read this .

answer already, "Or potentially exposed,”™ and then the next
question: "Yes. Potential exposure. Now, some of them may
not have absorbed any of‘it. On the other hand, others
might. And that would be one of the things you would be
testing in your study, I would assume? Ansﬁer: Well, we
were testing outcome. Question: Yes, doctor. Let's not get
into that. So, in any evenﬁ, in that situation, a person
would be exposed given this definition likewise at the Nitro
Plant if -- and I am not suggesting to you that it is the
case bﬁt I am saying if there was, if Y6u tested the soil and
you found dioxin in the soil where people worked br walked,
you would have a potential for absorption either by breathing
the dust or swallowing it, isn't that true?" And your answer
at that time was, "Yes, but it would depend upon how much
dioxin."® Wasn't\that your answer to that question?

A, The potential of absorption, sir, yes.

Q. Either by bréathing the dust, by walking on the

contaminated soil, isn't that correct, sir?
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Q. Sq, that is éotential for absor?tion by working
with»or walking on the soil? | B

‘A, Itvdoesn‘t say it was absorbed. It justisays
potential, sir. o |

- Q. Doctoi, poténtial means that it can happeh,3éoeé 1£<
not, sir? = It has the possibility of happening, it has the
power of happening; Isn't that what we established pétentiél
means?

A, _bepending‘upon the_circumstances.

Q. ‘Isn“t that what we established Qhat potential
means? | | |

'A. Yes, sir.

Q. Now, boctor, you also are aware of the facﬁ'that 
there can be low exposure or chronic'expoéure iﬁ addit@on to
acute exposure and that chloracne is not a'reliab1e3indi¢étor"
of low or chronic exposure; isn't that correct, sir?

A, No} sir, it is n&t corkect,‘sir.

Q. ‘Aie you saying; Doctor, that you cannot havé
chronic or low exposu?e without ha#ing Chloraéne?

| A. ~No, I am not saying that.

Q. Then, Doctor, you can have low exposure to~dioxin

or chronic exposuré to dioxin without chloracne, can yoﬁ:notﬁ

sir?
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A, }That is possible.
Q. S8ir?
A. That is possible. You said exposure, not
absoxpﬁion, sir. Remember, you said exposure not absorption.
Q. That is exactly right.
) ’THE COURT: Doctor, that was not responsive to the

question. Please restrain yourself to the questions that

have been asked you. Mr. Carr, is this a good point to break

-1 £or lunch?

MR. CARR: Yes,

THE COURT: We will resume at one o'clock. The
admonishments that I gave you earlier will apply during this
break aiso. Court is in recess for lunch.

COURT RECESSED:

(The following proceedings were had in the hearing
and'presencé of the jury)
Y D
having resumed the witness stand, being previously sworn,
teétified further as follows:
| CROSS EXAMINATION
By
V_MR. REX CARR.
Q. Doctor Suskind, I would like to have you define foE

us what is or tell us what is a clinical effect or symptom?
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A, My definition of a clinical effect is a set of

clinical findings which may be elicited by a physxcal

) examination or other kind of diagnostic studies. Other‘kind,

of diagnostic studies. Those are clinical effects, sir,
Q. Well, can an effect also be a symptom?
A. - I think one has to consider that complaints or

clinical symptoms have to be considered but if there is no

:physical examination finding or'laboratory or other type of

{diagnostic f£indings which --

Q. I don't want to get into laboratory yet, Doctor.

That is the next question. Confine your answer, please, to

the clinioal aspect. |

A, vWell, I think when you talk aoout'clinical aspect,
you are. talklng about the whole ball of wax. You are taiking
about all of the aspects of the clinical examination whlch
includes pulmonaty function, which 1nclgdes X ray, which
includes ECG, which includes ali of those things'inCIuding
laboratory. That is what i would regard as clinical
examination.

Q. Would it also inelude then the symptons?

A. ‘The symptoms only act as a clue to»what might be
found, but if there is no physical basis for'the comélaints
or the symptom, the subjective symptom, then.one has to

consider whether or not they are indeed real or what other
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basis thoée complaints have which are not elicited by the
clinical examinatioh.‘ |
Q. All right. 'Doctor,'if the symptom is real, if I

understand you correctly, if it is real, that is if you the

|elinician believe that it is real, then it is a clinical

effect?

A, ‘No, sir,

Q. No? |

A. No. Thefteality of it, sir, is that the patient
believes that it is thére. That is the teaiity of it.

- Qe Well, that is another point, Doctor. I am trying
to -~ for instance, is a headache a clinical -- is a headache
a,clinical effect, for instance, of something?

A. VI think it would be if, for example, there were a
setiés of patients like in this case that had compiaints of
headaches.

Q. }Then that would be considéred a clinical effect
then? H

A, iWell, it is a symptom which one has to consider
béc;use df:the numbers'that-héQe it. |

Q. Well, my question is -

A. fThe,numbers that have it.

. Q. The.headaéhe‘then can-be.a clinical'effect even

. K

though you, the clinician, cannot see it?
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" A. That is correct, sir.
Q. And the same thing I take it would be true of;ﬁhis

mqlaise. That would also be a clinical effect even though

‘you can't see it, is that correct, sir?

- A. Well, it is a subjective symptom‘and if you have a
lot of people who are in the same situation, whether it is

from a cold or from a chemical exposure complaining of

headache, you associate --

Q. Ma;aise this time.

A. Malaiée; You associate malaise with that exposure;

Q. All right. But what I am saying iS) Doctor, would
the malaise“under that circumstance be considered by ydU'as;a-
clinical effect, sir? | |

A. It'would_be considered a clinical symptoh;‘sir.

Q. "I know. Yoﬁ said that, sir, and there is nok_
question that the malaise is a symptom;" But my q@estion=is;
would you, like the headache, will you consider that a -
clinical effect?

A. If there were enough people complainihg aboutfit)

yes.

Q. All right. And you would only need enough people

complaining about it. That is just kind of a persuaéive

‘element. That persuades you that the malaise or thé-headachg

is in fact occurting as a result of something, isn't that
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correct, sir?

A. Or assoéiated wiﬁh it, yes, sir.

Q. So, in point of fact, if 6n1y one person had.a .
headache resulting from soﬁéthing or malaise resulting from B
something, thét headache ok that malaise woula be a clinicalA'
effect 6f tha£ something; even if just oﬂe person had it,
correct, sir?

o :A. IfFOne person had it ana I don't think one wOuld
cohsider it seriously éxcept if this'person were unique in
that‘hé ot she had the headaché and nobody else did. .

Q. Well, Docﬁot; let's take it away from an |
epidemioioéical kind,bf thing; If a patient came in to you
and said he or she had a headache, if she in fact héd.ﬁbe
headache; even thodgh she waé the pnly one in ﬁhe family tﬁaﬁ '
-- let's say she watched TV too much or something of that
sort and she came and told you’théh shé‘had‘a‘headaéhe --

A.  All right.

Q. You would cqnsider that under that circuﬁstance ai
clinical efféct, would you not, sir? |

A. Yes. It wohid be a clinical effect as determined

by the complaint, right.

Q. And thé_same>thing would be true, then, of any

singular symptom. Yqu would considet that symptom a clinical

effect if you as the clinician believed that it resulted from
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whatever the person came in and sa1d they vere exposed to or

f were d01ng. 1f, in fact, you believed that it resulted from

that. It would then be an effect. would it not, 31r?
A, No, sir. |
Q. No, it Qould:not?
 At ~ No. | |
_"Q. r,All right.’ Hasn't anYthing to do with,your belief,

does it, Doctor? That is the problem. 7It has to do with

-whether or not somethxng caused that result, actually, that

is what -
,A. - No. I think it would be several factors. I think

one has to con51der the fact. of the circumstances under which’

_thlS person is being examlned and are they complaining even

though they may not have these symptoms. They may notvhave
these symptoms.

cQ. ‘ The complalnts w1thout the symptom, then, is

‘clearly nct a cllnlcal,effect, is 1t, sir?

A, Well --

Q. And 1flyou don't have a headache and you are
complalnlng of a headache, ‘then the headache is not the.
clinical"effect. The‘complaints may-be a clinical effect of_
some psychologicalbdisturbance‘or some psychoneurosls or
something of‘that thihg. That couldvbe ~= the complaints

could be the clinical effect of that but I am talking about,
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now; not that aspect. I am talking about the man}that"éomes
in'and‘tells you that Berhas a headache. He has been
wétching‘allot Qf‘TV and he has a headaché. That heédache,
if 1 hnde:stood youf answer originally or correctly, wéuld be
a clinical effect, would it not, sir? |

A. Which one would associate with too much TV,
perhaps. |

Q. Right., But it would be a clinicalleffect
associated}#ith thét exposure td the TV, would it not, sir?

A. If the pétient were telling the truth, sir, yeé.

Q. And juat like fatigue, if a}éerson told you that he

was tired and worn out and also told you that he had done a

' lot of work and really extended himself, the fatigue that he

has would be a'clinical effect of that work and Qoing beyond
his.ordinary capaéity, would it not, sir?

A. Well, that would really depend upon‘whether}or not
he was again telling the truth.

Q. Well, I am taking that as a'given,;Doctor. If he
comes in énd tells you he is wérn out and’fatigued and

telling you the truth and that he had chopped some trees down

|or did work that he is not physically -- his body isn't

physically_able to do and he came in and told you he is

fatigued and worn out, fatigue_in that ditcumstance would be

avclinical effect of that over exertion or over activity,
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would it not, sir?
A. It could be, yés.

Q. All right. And the clinical effect, the acute

clinidal, these then really, when you are‘talking about on

this exhibit, Defendant's Exhibit 1692A, when you are talking

about these human health effects, the clinical features, the

acute, the eye, the respiratory. skin, headache and malaise,

| you atevtalking about in this circumstance the clinical

effects of this acute exposure, are you not, sir?

| A,  Yes, sir.

Q. Yes. All right, And in the next exhibit number
that you‘réferred to here, 1692B, when you have described

here the acne, neuromuscular symptoms, pain in skeletal

muscles, chest, extremities, peripheral neuritis, fatigue,

enlargéd tender liver, porphyria cutahea tarda,
hypérpigmentation, hirsutism of face..itritabiiity»and
nerVouéhess, you are‘talking about‘the'cliniCal effects of
this particular TCDD ekposure, subaéute or subchronic, are
you not,_sif? |

.A. - Yes. As it is}reporieébin thé literéﬁureQ’

Q. Now, so clearly, the 6linica1-effepts can_include"

| things like'paih-in'the skeletal muscles?

' A.‘"”Yeé. If everybodychmplains about it who are

&

exposed to a particular virus or a particular chemical agent, -
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|one would say that there is evidence to show that pains or

neuromuscular symptoms are associated with that exposure.

Q. Okay. IButJOnce'you‘have eStablished'the clinical
effects of a patticular toxin, for instance, and this is as:
on this board 1692B, the clinical effects of this éxposure
are_establishediuﬁder thesheading‘olihicalhfeatures. Those
clinicalheffects.,ooce:established, then when somebody else
comes in,'anothet patient who was just by himself‘on,the'}
oocasionvof the exposure, fortinstance, at home and nobody is}

atouhd’or‘anybody, not a-numbet coming in, when he comes in

'and7tells-you-1 have these particular problems, these -

problems that he has. assuming that he is telllng the truth'
even though they happen in just one person that tlme, you can
consider that to be in him as.well a clinical effeot of this
particular exposure. can you not, sir? | |

A. No. I think in that 901nt the doctor, phy51c1an.
would include the possiblllty that_the cl;nlcalgsymptoms vere

associated with that, were'associated"with the exposure of

‘that larger group that he knew about.‘

Q.  Well, but if they exlsted ln the single person,
they are just as much-a cllnlcal effect 1nvthat‘81hgle persoh

as if he happened to be in the crowd of a thousand people

_that got exposed at that same- tlme and the other 999 also had
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A. They would‘be clinical symptoms but one wouldn't
say yes, that is definitely éssociated Qith that.

Q. I am not asking you to definitely say}that yes,
definitely and conclusively that is a clinical:effect of that
exposure., What I am asking you, Doctor, isn't it true that
if,these problems occur in the case of one person éxposed tq
the same substance but saY'bn\thé following day, for

instance, or a year later, or even five years later, that

person exposed to this substance comes in and has these same

clinical’features, just because they are ocCurrin§ in one
person doesn't meén it is not a clinical effect iﬁ‘that
person of the particular exposure, isn't that correct,.sir?
A. That 'is quite true, sir. You would consider the
possibilities thaﬁ~they,are_similar to the others.
| Q; I know you as A clinician would consider the
pbssibility.' I am not asking YOu that”ﬁoint. I am askihg
you, the effecé ih that person, these prcblems;,ocqutring in
him are cliﬂical effects in that persdn of this exposure, are
they'hot,‘éir? | |
A. They are clinical effects that could be édnsidered'
associated withvthat exposure.
Q. Ali right. Now, on the other side of the ledgér,
laboratory findings, sir. What is a laboratory effect, if

you will?
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A. Well, I am not sure I understand what you mean by a

laboratory effect. Laboratory studies are carried out in -

|order to determine if there are any abnormal effects,

abnormal effects of a given virus or a given exposure on

paraméters_which can only be determined by laboratory

| studies. For example, blood count or hemdglobin in the blood

or white count or differential} Whether they are more

;polymorphonuclear‘leukocytes than there should be or there

are more lymphocytes that is withinvnormal range. Then you
go intorthe blood chemistries which are designated in that
exhibit which may relate to blood sodium or blood calcium or,
in this ihstance, the enzymes which indicate liﬁer~function |
or the lipids in the blood which indicate normal or abnormai
levels related to lipid metabolism. |
Q. All right. Now, Doctor, then a laboratory effect
of TCDDrabsorption, for instance -- well, an effect found in

the laboratory would be considered a laboratory effect

.associated with or caused by this particular toxin or

whateveryp:ob;em‘you are talking abouf, correct, sir?
A. Associated with it, yes.
- Q. ‘In this instanqe. you~foﬁnd associated with TCDD
absorption was these signs that are under the heading
labbratdry findings -- these effects, rather, under

laboratory findings., Myelin degeneration. We also
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established itcwas muscle destruction as well?

A. Not muscle destruction.
Q. Fibers.‘rIt wesn't muscle. You are exactly rlght.‘
The neuro flbers in the>-- the fibers of the nerve -

destruction, rlght, and the all these other elevated SGOT,

' GGTP, prothrombln times, triglycerides, lszds and

uroporphyrlnurla? |

A, 1 didn't find those,‘ I found'some}o£ themjin_ny
patients but this isra}liet from'thé 1iterature. | o

Q. ~,Doctor,fwhat'i am'askinggyou, theoth;ng-thatflam _
asking YOu, ee oppoEed to clinical effeCts, the findinge in
the 1aboratory as we have given them hypothetlcally ate 1n
fact laboratoxy effects, aren t they, sir? That which you
can see in the.laboratory, wherein the laboratory_tests as
you have indicated comes out abnormal. That is a labo;etoty-.
effect? | | -

"A. Yes., But these laboratory effects, ei: - I think_
one has to consider afé they‘really associated with this
exposure or are they not. |
| Q.‘ I am not even trying to get 1nto that poxnt.

A,v okay. |
Q. All I am tryinglto.do is get avdefinition oﬁ';
labo:atory eﬁfect."we heVe,esteblished what CIinieei_eﬁfect;v

is of exposure or toxin. It doesn't have to be this
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part;cular case, what a clinical effect is, and now I would
like to establlsh what a laboratory effect is. It is that.

whlch you find in the laboratoxy that is considered an

abnormal flndlng on-a given laboratory test, whatever that

fteét might be, as you have suggested,fthe’lipids, the blood

count and things of that sort, correct, sir?
| A. Correct. -
Q. Thaﬁ}would be conéidered a,laboratOty;effect?
A. That would be considered a laboratory‘offect.

| Q; All right. Now} Doctor, with respect to this

problem when we get into the area =-- one other thing.

Systemic ménifestation.-'What'is youf‘definition of a
system;c manlfestation of a toxic exposure? What do you mean
if you were to say or use the word systemic manifestatlon?
~VA; In this 1nstance we use systemic manlfestatlon as"
diéﬁinguishéd froﬁ cotaneous or skin. Féo if other organ

Systems.are affeCted,likevthe.liver or 1ike the,luhg or

like‘—- ‘

Q. The kldney or the porphyrlns or the blood or
anythlng else?

A.  That would be syStemio.

Q. ALl right. So, if it is something that is other
than ;he skin.?-. | |

A. ' In this instance.
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Q. It would be a systemic manifestation?

A, Yes, sir.

Q. And manifestation means sign of the system being
affected, correct, sir?

| A, Well, there would have to be findings relative to
that, yes. Findings relative to the systemic.

Q. Well, there would have to be effects of that in
order for it to be manifestation, correct, sir? It would
have to be a clinical effect like that we have previously
establishgd. The neuromuscular symptoms, pain in the
skeletal muscles, the enlarged tender liver. These other
things, well, practically éverything on your exhibit, rather,
everything on your Exhibit 1692B would be considered a |
systemic manifestation other than the acne then, is that
correct, sir? |

A. No, sir.

Q. Okay. Didn't you say that you meant to include
those effects other than acne or effect upon the skin?

A. But if you will look down below you will see there
are others there.

Q. Other than?

A, Hyperpigmentation énd SO oh.

- Q. Other than acne and hyperpigmentation, all of the .

effects on this board 1692B are considered systemic
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i mehifestetions?
2 _1T‘A.  'No;e There is another.one. Hirsutism would be
'3 |considered. | K
4  ‘v_Q. .‘Thet'is'pari of the acne oroblem or}associeted -
5 A, . Not part of the acne problem. That isopart of the
6 skin problem. |
}7 ‘, 'Q.: All right. Then*everything on this boerd other
8 than those associated wlth the skin would be conszdered
9',systemlc manifestations, is that rlght, 81r?
10 A, I believe so, yes.
11 .} Q. ‘ NOW,vlf you Just had>one of these manlfestetions,

) ; 12 say the enlarged tender liver, would that by itself be a

13 | systemic manifestation?

14 o A. No, sir.
15 | Q. It would not?
.16 | ,A,’  No, sir;
17 e. Q. | Whet do foo have to have‘fOf‘it>to be considered a

18 | systemic manifestation?

19 | V.A' | Well, in the'instance'of7thet”pafticular exhibit,
20 |sir? | | | |
21 ,vab; Yes;'
22 " A; | And I belieVe you ere referrihg to that, I have

23 | never seen and I think I have enough experlence, we have

24 |never ‘seen systemic manlfestatlons w1thout skln
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‘manifestations.

Q. | Well, Doctor, I am‘not really asking you that.

A, I thought you were, sir.

Q. What I am asking you is in the broad sense of the
woid systemic manifestétion, what is a systemic mahifestétion
of any kind? It doesh't have to be dioxin.

A. Manifesﬁatidns other than the skin.

Q. Sir?

A. Manifestations which occur or found involving other
organ éystems than the skin.

Q. All right. Now, if it involves just one other
organ other than thé skin, is it still considered a systemic
manifestation? |

A, It depends upon‘the substance, sir.

Q. Well, ail right. Depending upon the substance.

A. In the case of TCDD, it is ndf; .

Q; Well, I am not talkihg about that at this point in
time, Doctor. Is a systemic manifestation a sign that the
system other than the skin has been affected? |

A, It could be, yes.

’Q. Is that a definition of the word systemic
manifestation? |

A. Yes, thét is correct.

Q. ' Now, Doctor, when we talked about absorption this
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morning as we .concluded today, you distinguished between

‘| exposure and absorption. Do you remember that, sir?

A. I did, yes.

Q. Do you agree, sir, that the marker of absorption in

the case of TCDD or some other toxic substance, for that
mattet, not juét TCDD but the marker of.ab80tption of a toxic

 substance is an adverse effect?

A I would agree that'an adverse effect might be

| considered, yes. Might be consxdered if one recognizes that

it is usually assoc1ated with a chemical compound like carbon
tetrachloride, for example. | |
Q. Doctor.v Withoutggetting into_specifics,
| A.“}Well, I think I have to. | |
,ng I think you differentiated this morning between o

exposure thatesuggested that you can have exposure to a

substance without ever absorbing it, correct, sir?

A, Yes, you could.
’Q, And you méde tbat point this morning. Now, the
marker of absorption then, if you can't tell just because one

is exposed to it that that doesn t mean that they have

oab50rbed it, ‘then the only way you can tell whethe:vthey have

absorbed it is to determine whether or not it has had an

effect upon the system, upon the organlsm in question,

‘correct, sir?
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~ A. If indeed that effect is known to be associated
with that particular exposure.

Q. Well, Docﬁor, even that isn't cbmpletély ;rde.

Science doesn't know everything.

A, Right.

vQ. It doesn't know a fraction of everythiﬁg;:'.

A; Correﬁt.

Q. And you cén have an effect from a toxin or a  
substance, iﬁ‘be an adyerse effect or even a beneficial
effect from’that expoéuze; and just because sciénce-doesh‘t
know everything, it could still be a marker or an éffecfy\
rather, of that absorption, could it not, sir? |

A. I couldn't disagree'with that, sir.

Q. sir?

A, I qduldh‘t‘disagree'With that.

Q. Thaﬁ is a fact, as a matter df‘fact. There are all
kinds of things that}wé don't know. |

A, That are still unknown.

Q. | AIDS. We don't know what, if anythihg, are causing
- what absorption the»sysﬁem isbgetting to cause AIDS, for
instance. All we know_is’isvthatjsomething out ﬁhe#e”ié
happening, that somebody.is comiﬁg in,cbntactlhith some
virus, germ, bug or absorbing‘something in hiS'éystem thét‘iq

causing AIDS, isn't that right, sir? That is about all we
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khow?

A. Generally that is true} éir.

\ Q. So, therefore, you can have an eﬁfecﬁ.uﬁon the'body
without you as a scientist knowing that it was caused by a ,
particular substance, isn't that right, sir?

A, If the substance has never been studied thorbughly,
yes.

Q. Well, Doctor, even if it has béen studied
thoroughly, we are learning everyday'moré and more and more
about things that have been studied thoroughly, have we not?
Are we not, sir? |

A, Yes;

Q. Newton's theory of graVitityv(sic). I don't know

|what that means. A freudian slip or something. Like

gravity, Newton's law of gravity has been studied for /
centuries now and they are‘still‘learnihg about Newton's‘
other things about the law of gravity; aren't they, sir?

A.  Especially about how apples fall. |

Q; And the same thing is true with regard to the human
health system. They are studying everything:and learning
more and more and there is probably no end to it as far as
learning, isn't that correct, Doctor? |

A, That I think in a general way is trge but what I

think is more significant is that in the past, we have
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learned a great deal about the fact that certain bhenomenon
occur and currently for those things we know about these
phenomena, we are studying why they occur. Why they occur.

Q. Doctor, getting it closer to this case, there is
all kinds of'things’tbat you scientists do not know about
dioxin énd how it affects ﬁﬁe human system, isn't that
correct, sir? -

A. No. I think we know a good deal about --

Q. Doctor, I will agree with you that you know a good
deal about it but my question is is that there is a great
deal yet to learn, is there not, sir?

A. Only as to why things occur, Not that they do
occur but why things occur. For exaﬁple, why there is an
elevated -~ I am sorry, why there is elevated SGOT early in
the course of events. We don't know why.

Q. More than that, the world doesn't even know what
the critical level of exposure to dioxin, for instance, is
that might cause injury to a human. You don't know that
either, do you, sir?

A, That is true, sir.

Q. If the world doesn't know the critical level fot
humans; for human injury, what that is of dioxin, if you

don't know what that level is that will cause human injury,

then there is a lot you don't know about dioxin, isn‘t there,
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sir?

A. There is a lot Qe don't know about the human.

Q. That is what we are talking about.

A. The human effects as related to dose.

Q. Yes.,

A. As related to dose.

Q. You don't know, the world doesn't know what is the
dose level for humanbeings that causes human injury in the
case of dioxin, isn't that.correct, sir?

A. I think generally that is true, sir.

Q. Yes., Indeed it is. And; Doctor, in the area of

absorption and back to the point of absorption, the marker of

absorption is an adverse effect whether it is a clinical

effect or a laboratory effect, isn't that correct, sir?

A, Not in the case of TCDD, sir.

6. Not in the case of TCDD?

A. No, sir.

Q. Now, Doctor, directing your attention again to the
federal cdurt case and your testimony in that case, sir, on
the same day‘that these other questions have been read,
counsel, on March 13, 1985, wasn;t this question asked you at
page 28680. "Question: How woula you ever know that someone
was exposea to dioxin if there was no effect?” And your

answer was, "You would know by simply knowing that they had
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worked in an area. Exposure is différent from abéorption.
Question: That is what I am trying to get at, Doctor.
Answver: Absolutely. Question: I don't understand the
differehce. Answer: And you are gquite right. The marker of
absorption is an adverse effect. Whether it is a clinical
effect or a laboratory effect.”

Doctor, isn't that what you said at that time and
you went on to say, "The marker of absorption is an adverse
effect but the fact that people are exposed does hot
necessarily mean they absorbed enough to develop an adverse
effect and, as a matter of fact, it is quite well known in

toxicology that you can give an animal," if I am going too

}fast, yell at me, "an experimental animal a subclinical dose

of a toxic agent and they wouldn't develop any adverse
effects.” Wasn't that your answer at that time, sir?
A. It was. .

Q. And didn't you say at that time, sir, "That the

‘marker of absorption in the case of TCDD and dioxin is an

adverse effect whether it is a clinical efféct or a
laboratory effect.”™ Didn't you say that, sir?

A, I was talking about =-- |

Q. Excuse me, sir. My question is, did you not say
thaﬁ, sir?

A, With respect to dioxin?
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Q. Yes, sir.

A. I don't believe I limitgd it to dioxin.

Q. Doctor, the gquestion was being asked of you about
dioxin. I just read that question to you preceding that,
sire. |

A. Would you please read the question again, sir?

Q. "Question: How wouid you ever know that someone
was expésed to dioxin if there was no effect? Answer: You
would know by simply knowing that they had worked in an

area. Exposure is different from absorption. Question:

| That is what I am trying to get at, Doctor. Answer:

Absolutely. Question: I donft understand the differenée;
Answer: And you are quite right. The marker of absorpﬁion
is an adverse effect whether it is a clinical effect or a
laboratory effect.”™ Didn't you say that, sir?

A. When I answered that question, sir --

Q. My question is -~

A, Yes, I said that.

Q. And, Doctor, the marker in this case that we are
talking about here, your exhibit heré,_the clinical effects
we have gone through, have we not, sir, and the laboratory
effects we have gone through, have we not, sir?

A, We have.

K3

Q. So, the marker of absorption of dioxin in this case
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1 | is these clinical effects and these laboratory effects that

2 {we have gohe through that is shown onAIGQZB?

3 A. No, sir.

4 Q. Doctor, did we nbt -

5 A. When we talk about marker, we are talking about the
6 ‘signal.

7 Q. Excuse me, Doctor. Didn't we establish that the

8 | marker of absorption is an adverse effect?
9 " A, The marker of absorption in the case of many

10 | different compounds, yes, sir.,

11 Q. . And --
“Ci} 12 A. I was asked two questions there, sir.
13 Q. No, Doctor.
14 A. The first one was about TCDD and'my'answer wag --
15 Q. Did you understand £hat they were talking about
16 | anything other than dioxin, sir?
17 A, My answer wés referring to any substance absorbed
i8 thrpugh whatever, however it is absorbed. The marker of
19 | absorption could be any substance, coﬁld be either laboratory
20 |or clinical. In the case of TCDD, they didn't limit it to
21 | TCDD.
22 Q. Well, Doctor. You didn't exclude TCDD, did you,
( ) 23 | sir?

24 A, Oh ~-
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Q. Did you think you weren't talking about TCDD?

A. If they asked me specifically what about TCDD, I.
wouldn't have answered it that way, sir.

Q. My question is, Doctor, did you think you were not
talking about dioxin in that case?

A, I was and I was the answerer.

Q. Doctbr,-my'question is, did you think you were not
talking about dioxin?

A, I was talking about chemicals as a whole, sir.

MR. CARR: Your Honor, would you please direct the
witness to answer my question?

THE COURT: Doctor, please answer the question that
was asked of you, not something else.,

A. In that answer I was not talking about dioxin
specifically, sir, no.

Q. Doctor, you do recognize that this was a question
in a series of questions in which you were talking about
absorption and exposure of 2,4,5-T and its contaminants?

A. Yes, sir.

Q. Now, Doctor, would you like for me to read to you
more than just that which I read so that you could be assured
that you were talking about dioxin, among other things?/
Would you like for me'to read more of your testimony, Doctor?

A. Whatever you wish, sir.
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Q. No, Doctor. I am asking you if you are unsure that
you weren't talking about dioxin, I would be more than happy
to read to you more of this, sir. Didn't you say absorption

can only be in this instance determined by the adverse

effect? Didn't you say that. Talking directly about dioxin.

sir?

A. Uh-huh, talking about ==

Q. Directly about dioxin, sir?

A, The question was raised originally about TCDD and I
went from the specificlto the general about substances, how
you can determine absorption, and my ansﬁer was the marker of

absorption, the initial incident which the.initia} finding in

absorption can be either a laboratory or a systemic. or an
‘i‘

.organ system effect; however, with respect to TCDﬁiand I.

wasn't asked specifically at that point about it. I can say
that yes, this is a marker for TCDD. That is a marker --

Q. Doctor ==

A. And not any marker, one marker.

Q. My'question to you, sir, didn't you say here that
the marker of absorption is laboratory and/or clinicgi
effects?

A, Yes. Of substances in general, yes, sir.

Q. Including dioxin?

A. No, sir. Not including dioxin.
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Q. Did you tell the jury there or the Court there that
you were not talking about dioxih? Did you tell them that,
sir?

A, I didn't have to, sir.

Q. Excuse me. Did you tell them that, sir?

A, No. But I didn't ask them.

MR. CARR: Your Honor, would you direct the jdry ;o
disregard the latter statement of the witness?

THE COURT: The last part of the remark was not
responsive to the gquestion., ‘You are ordered to disregard
it. Doctor, please keep your responses confined to the
question that is asked of you. I have asked you to do that
before.

Q. Doctor, you were asked these questions in that
series and just to make sure that we are talking -~ that you
know we are talking about the same thing, Doctor, I will be
more than happy to read some additional questions preceding
it and some guestions coming after it so that you can make
sure that you were talking about dioxin, sir. Page 28678.

"Question: Now, when you use the word exposed here,
are you talking about absorption or opportunities for
absorption? Answer; These were persons who by virtue of what
their work records showed, medical records showed, and I

gathered safety records as well because that is how, that is¢
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how the Monsanto list was derived, who were kno&ﬁ-to be
exposed and who either had a history of chloracne\thrbugh
their medical records and workmen's compensation records or
they did not., Question: Doctor, my quéstion to you was when
you used the word exposure in this study, do you mean
absorption of dioxin or do you simply mean opportunity to be
or an oppoitunity to absorb dioxin?® Still talking about
dioxin, right, Doctor?

A, In that context, yes.

Q. And your answer was, "well, I think at this point I
would like to define what you are asking me to define.
Question: Well, that would be good because that is what I am
asking. Answer: And that is, and expdsure is simply an
opportunity to be exposed to a'toxic agent. Let's say, it
doesn't mean that there was absorption but they had a
potential for exposure, and that type of sithation is called
a hazard. 8o these people had an opportunity to be exposed

to a potential toxic hazard. Doesn't mean absorbed.

’Questionz So, when this first group, this first list--" and

you interjected, "Exposed in this instance means that --" and
counsel said, "Can I finish my question?" And then your
answer was, "They were known by their work'fecords and their
mediéal records to have been exposed to the 2,4,5-T process

in some way. Question: Well, does that mean that those
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persons had absorbed dioxin or just that they had the risk of

| absorbing dioxin? Answer: They had the risk of being

exposed. You separate absorption from exposure. Absorpt;on
can énly be, in this instance, determined by the adverse
efféct. Qo that ==~
"Question: Well, then, I could be exposed to

dioxin and not be hurt?" And your answer waé, "Absolutely.
Question: The key to it is to absorb dioxin and have some
8emonstrable biological effect by chloracne? Answer: That
is not the key. We were attempting to determine in this |
group as well as how many people who were exposed and never
had any adverse reaction. Question: Well, how would you
Kknow thag, Doctor, if you say the only way you can tell that
you absorbed dioxin is by obesrving? Answer: I didn'ﬁ say
absorbed. I said exposed.” And4the Court said, "Doctor,
please iet counsel finish the éuestion_before you respond.
Go ahead."™ "Mr. Caldwell: And your answer was? Would you
repeat the question pleasé.

| "Question: How would you ever know that someone

was exposed to dioxin if there was no effect? Answer: You

would know by simply knowing that they had worked in an

area. Exposure is different from absorption. Question:
That is what I am trying to get at, Doctor. Answer:

Absolutely. Question: I don't understand the difference.
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Answer: And you are quite righé; The markei of‘abso;ption
is an adverse effect. Whether it is a clinical effect or a
laboratory effect. The marker of absorpti&n is an adverse
effect but the fact that people are exposed does not

necessarily mean they have absorbed enough to develop an

| adverse effect, and as a matter of fact, it is quite well

known in toxicology that you can give an animal, an
experimental animal a subclinical dose of a toxic agent and
they wouldn't develop any adverse effects.
"Question: That makes sense to me, Doctor.
Answer: Does it? Question: Yes. That makes sense.
Answer: That is fine. And what we are saying is is that there
wasva group, there could be a group who were known to be '
exposed who did:ﬂot demonstrate historically any adverse
effects.” |
And, Doctor, that was your answer at that time
following the questions that I just gave to you, were they
not, sir?
A, That was indeed, yes, sir.
Q. Ahd, Doctor, you went on to say, and the question
went\on to read that "When you say this group was not.
exposed, you mean the group that did not even have a chance

of absorbing dioxin? Answer: They didn't have é\clearly

demonstrated chance vis—~a-vis their history, their work
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history. What does this vis-a-vis history-mean, Docto;?
Well, in relation to -- All right. So that was an important
consideration for this kind of study because what you are
getting ready to do, you were going to examine exposed peoplé

as you have defined it and persons who were not exposed as

|you have defined it."

And then, Doctor, over on page 28698 referring to
the dioxin again, your answer was -- the question was,
“Something you had the risk of absorbing dioxin, right?"

Your answer'was, "No. Exposed to 2,4,5-T and its toxic
contaminants and what we were looking ostensibly at was the
TCDD effect but to begin with, we were looking essentially at
whether or not they were exposed. I think again we have had
to separate the clinical effects from the exposure."

Was that your answer at that time, sir? And then
you went on to say -- counsel tried to say something, "Well,
Doctor, I was just trying =-=-" and you intérrgpted and said,
"Because there were indeed people who\Were exposed who didn't
have clinical effects. Question: I was just trying to get
some definition of exposure, Doctor, and as I understood ;hat
you said earlier in this case in this study, exposure meant a
person being in a place where he might absorb 2,4,5-T or any
one of its contaminants."”

Now, Doctor do you recall were or were not those
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your answers to those questions?

A. Yes, they were, sir. Yes,

Q. Now, Doctor, there can be in the case of low
chronic exposure clinical effects and laboratory effects, can
there not, sir, of being exposed to dioxin?

A, Did you say clinical and laboratory effects?

Q. And/or, sir.

A, No, sir.

Q. Does that mean thét you are saying there needs to
be both clinical effects and a 1aboratory'e£fect?

A, No, I am not, sir. I am saying simply that we have
not seen laboratory effects without the clinical effects,
sir. |

Q. Well, then, what you are saying as far as your
experience is concerned, whén you see a clinical effect, you
will also see a laboratory effect, is that right, sir?

A, You might, sir. Yes, you might.

Q. Well, do you or not?

A, No.

Q. You might or might not, is that what you are
saying?

A, Sure. You can have acne without any other
laboratory findings. Without laboratory findings.

Q. Doctor, my gquestion doesn't refer just to acne.
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‘Acne is one clinical effect of exposure to dioxin., One of

the many, is it not, sir?
A, No, sir.

Q. Isn't acne -- aren't there many clinical effects

here, sir, on your board --

A, Yes, sir.

»Q. -~ of exposure to dioxin?

A, Yes, sir.

Q. And isn't acne one of those many?

A, No, sir.

Q. Doctor, is acne on this board or nbt?

A. It is the first clinicai finding.

Q. Doctor, my question is, is it one of many?
A, It is one of many but it is the first, sir.

MR. CARR: Your Honor, I would like to have the jury
to be instructed to disregard the answer given. My question
is simply is acne one of the clinical effects.

| THE COURT: The jury is so instructed. It is not
responsive. Doctor, please answer the question.
A, Okay, sir.
Q. Doctor, it is t;ue, is it not, sir, that people at
Times Beach, for instance, may or may not have been exposed
chronically and the effects of that'chronic exposure can be

somewhat difficult than an acute effect of a massive
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exposure?
A. I don't know what the actual exposure at Times

Beach was and I don't believe that, if you are referring to

‘| the State of Missouri report --

Q. Doctor, what I am referring to are the people at

| Times Beach, sir.

A, Well, I only know them through the report, sir,
through the clinical réport,which was conducted and
published.

Q. Doctor, at the meeting that you attended at this

panel discussion, Plaintiffs' Exhibit 1802, you participated

along with others in a panel discussion. We have already
referred to part of what you said at that panel discussion,
have we not, sir?

A, Mr. Carr, is that the Michigah State panel?

Q. It is the book that was writteh here, D in and
the Environment?
| A, Yeéh.

Q. I gave you a portion of that marked Plaintiffs’
Exhibit 1802?

A. I have it here. It ien't the exhibit but I have a
copy of it here, sir. |

Q. Doctor, that panel discussion =--

A, I am sorry. I don't have the panel discussion
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here. Can I have it? I have the paper, not the panel.

Q. It should be among this group of exhibits here but

|we can give you this one to save some time so you don't have

to dig for it.
A, Thank you,

Q. In that panel discussion, a Professor McConnell

'participated, did he not, sir?

A, Yes. General McConnell.

Q. And there is no question about his expertise} is
there, sir?

A. Sorry?

Q. No question about his authority and expertise, is
there, sir?

A, Only with respect to animal research, sir. He is a
veterinarian énd not a physician, sir. Not a doctor.

Q. Doctor,*we‘have had a toxico;qgist in this case who
is a veterinarian that came forward as an expert on the
effects pf dioxin.

A. On animals, sir. Yes, sir, he really is.

Q. Doctor, he said a lqt more than animals in this

A. I am talking about Doctor McConnell.
Q. Doctor, I would like to refer you, sir, to this

panel discussion. Mr. McConnell in responding to various
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things that was said at that discussion inéluding‘youzs. You
responded starting at page, the bottom of page 270, did he
not, sir? "I would like to respond to that in point of
fact." He was responding to what Doctor Smuckler said and

Doctor Smuckler was responding to}something that you said, so

| the dialogue took place like this. "Insofar as Professor

McConnell was concerned, I would like to respond to that and
take a little bit different tact. I would agree that it is
hard to compare a Nitro, West Virginia, or an acute exposure
in an animal to a Times Beach situation because the foﬁmer
are single exposure.," And by former he is referring to the
Nitro and not thé Times Beach?

A, Yes.

Q. "And people may or may not have been expoSéd in
T;mes_Beach but if they were exposed;'they were exposed
chronically. Now, how do you compare that? We have shown in
animals that chronic low level exposures in several species
of animals appear to be more potent than a single equivalent
doée. In other words, it takes less of the TCDD spread out _~
over a period of time to produce a given effect than it does
in a single exposure. Just the opposite of what occurs with
many, many chemicals. 8o, I am not sure that following the
Nitro group in a negative sense will be able to predict

anything in terms of a chronic disease., If I did £ind
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something in" =--
MR, HEINEMAN: Wait a minute.
Q. "Prédict anything in terms of a chronic exposure.
If I did f£ind something in alNitrb group, I certainly would

look for it in the Times Beach group but I might expect to

| £ind something different in the Times Beach exposed

population.” It says that, does it not, sir?

A, That is what it says, sir.

Q. And, Doctor, Doctor McConnell does point out a
difference that he believes that exists between chronic or
low dose exposure such occurs at Times Beach and an acute
dose like took place at Nitro, correct, sir?

A. No, I don't think that is accurate, sir,

Q. Doctor, isn't he saying, sir, that the effect of
TCDD spread out over a period of time, at least in animals,
appears to be more powerful than a single equivalent dose?

“ A That is what he is saying but he is talking about
the Nitro group and I disagree with that, sir.

Q. ‘Doctor, I will get to the Nitro group in a moment
and I am not asking you right now as to whether or not you
agree or disagree with him. I am trying to establish what
he, in fact, is saying with the help of your interpretation..

A, Thank you.

Q. He is saying, Doctor, that his experiments in
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animals -- and hevhas published on it. They are‘in the
evidence in this case, sir. His experiments with animals

show that you can take the same amount of TCDD and if you

gpread it out in low doses over a period of time in those

animals, it will have a more potent effect than if'you gave

| it all at one time, isn't that what he is-saying?

A, That is what he is saying, sir. Yes,

Q. So, what hé is‘saying from that experience of his,
from that scientific experimentation of his, he is saying
that by following the Nitro group which is as pointed out on
your board, many of these symptoms are acute symptonms, by
following the Nitro group, you don't necessarily expect to
find that in the Times Beach people because he is saying you
might f£ind some%hing different in the Times Beach exposed
population, is he not, sir?’

‘A That is what he is saying, sir.

Q. All right. Now, Doctor, there is also other

discussions that took place at that panel relating to dioxin

and the exposure, was there not, sir?

A, I believe there were. There is an exhibit on it.

Q.  And, Déctor, handing you now what has beep marked
Plaintiffs’ Exhigit 1805, did I pass my copy to the Court.or
counsel? There is one that has some marks on it. I have got

it back here, I am sorry. Doctor, Exhibit 1805 is the
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Chapter 19 from that same book, is it not; sir?‘"
A. It is, sir.
Q. And it was authored by a Matsumura?
A, Yes.

MR, CARR: And we have had documents of his in

‘| evidence here earlier as well, Your Honor. IAwould like to

offer 1805 into evidence.

THE COURT: Any objection?

MR, HEINEMAN: Counsel approach the bench?

THE COURT: Sure.

(Bench conference had out of the hearing of the
jury.)

MR. HEINEMAN: Your Honor, I object to it being

offered. Well, I object to the document that has been

offered on the basis, A, that it is hearsay. Second, on the
basis that it is -- that no foundation has been laid. It
hasn't been identified, autheﬁticated and it is hearsay and
it is inadmissible.

MR. CARR: Previously authenticated with the‘book.
The Doctor said it was authoritative. I asked him to
describe the authorities of people that he considered to be
not experts in this group, the panelists and contributors.
He did not name Matsumura as one of the non expert people.

MR. HEINEMAN: Well, regardleésrof whether the man
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thinks it is authoritative, that doesn't establish its

foundation for itself admission. It is still hearsay.

THE COURT: The exhibit will be admitted.

(The following proceedings were had in the hearing
and presence of the jury).

MR. CARRs Your Honor, I would like to pass the
chapter to the jury.

THE COURT: Fine.

(Plaintiffs' BExhibit 1805 is passed to the jury).

Q. Doctor, Doctor Matsumura is part of the Michigan

State University group, is he not?

A. Yes, I believe he is.,

Q. And isn't he head of the Pesticide Research Center?

A, I don't know if he is head of it but he is attached
to it, sir.

Q. And Chapter 19 is the paper that he delivered at
that conference at the same time you delivered your paper,
isn't that correct, siré

A. It is a rewiitten version, yes, sir.

Q. And, Doctor, in the first paragraph, he discusses
the toxic effect of -- as a matter of fact the first two
paragraphs he discusses the toxic effect of TCDD and it is
under that heading, is it not, sir?

A. Toxic effect in animals, sir, yes.
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Q. Doctor, is the answer to my question yes, he
discusses the toxic effect of TCDD?

A, No, sir. The answer is no, sir. If it is overall
toxic effects.

Q. Is the heading on it, Doctor, Toxic Effects of

| TCDD?

A, That is the first paragraph only covers animals,
sir.

Q. Doctor, I will get to that in a moment. 1Is the
heading the Toxic Effects of TCDD?

A. Yes, sir.

Q. Was this cqnference held for the purpose of having
concern over the health of animals or was this conference
held because of the concern over the health of humans?

A. I believe that the conferehce was held to determine
a variety of things, not just the health of humans, sir, or
the health of animals. It had to do with the effect on the
environment. |

Q. Doctor, with respect to the health aspect of the
conference, was the conference concerned with the health of
animals or was it concerned with the health effects on
humans? |

A. It was concerned with both of them, sir. Both of

them.
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Q; Doctor, where would you think that primary concern
would be?

A. The primary concern was a large number of diffe;ent
aspects of the effects of dioxin.

Q. Primary meaning one, Déctdr?

A. Yes,

Q. My question, sir, is what was the primary concern
of this meeting, Doctor) this conference?

" A. Primary effect. The primary purpose was to discuss
dioxin/in the environment. (

Q. Doctor, what was the primary’concern for wanting to
discuss dioxin in the environment? A

A, To détermine what the effect on man's ecosystem
was, including man.

Q. Doctor, and wasn't the primary concern the health
of humans and the consequences of the nnknown‘human health
consequences? |

A. It was only one, sir, and this would be a small
section, if you look at that, one small section devoted to
human health effects.

Q. Doctor, I didn't ask you that.

A, And that was the last day.

Q. Doctor, I didn't ask you that, d4id I, sir?

A. Yes, you did.
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CA 1 Q. I didn't ask you to analyze the number‘dealing with
2 |human health effects?

3 A, You asked me what was the main purpose of it, sir.
4‘i Q. Yes, Doctor, but I didn't ask you to tell me how

5 |many chapters were devoted to the human health, did I} sir?

6 A. Not specifically.

7 Q. I asked you the primary concern of this

8 |conference.

o

9 A, It is called Dioxin in the Environment, sir.
10 Q. My question was the primary concern.
11 A, Is dioxin in\the environment, sir.
' %*\‘ 12 Q. And doesn't the preface read, Doctor, "Dioxins and

- 13 |other closely related chemical coﬁpounds have attracted both
14 |public and scientific attention in the recent years. Several
15 | incidents have resulted in the introduction of both facts and
16 |fear regarding the extent of dioxin distribution and the
17 |unknown human health consequences."” Isn't that, sir, the
18 |very lead off section of the preface, sir?
19 A, That is what it reads, sir. That is what it reads.
20 Q. And, Doctor, with respect to these toxic effects of
21 |TCDD, does it not say the very first sentence that "there is
22 | no question that TCDD is a very‘unique poison”?

o 23 A. That is what it reads in this chapter,’sif.

~ 24 Q. "The first time I gave TCDD to animals, I expectedi

122



l\r;/‘

10

11

12

13

14
15

16

17

18

19

20

21

22

23

24

| to see some immediate symptoms. We waited and waited, We

could not| see any signs of toxicity. The animals did look a
little quieter but thére was no obvious‘toxicity until about
30 days later. At that point the animals just died. 1In
addition, we could find no clear cut dose response. Even
when we gave high doses, not all animals died and{we had no
idea what the difference was among the population. Not only
are tbere differences within species, there are very large
differences between species as Doctor McConnell pointed out,
McConnell 1984, TCDD is so different in not showing organ
specific toxicity. Although it does produce organ damage,
the target organs differ from species to species, Méore,
1973. 1In addition, you cannot séy what effect leads to the
death of the animal. If you give somethihg like DDT, the
animal}starts showing convulsions so you suspect that the
nervous system must be affected. But in the case of TCDD,
you cannot say why they die. It is really a mysterious
compound.” Does Doctor Matsumura say.that about dioxin, sir?

A. That is what he says, sir. |

Q. Thank you, Doctor. Do you disagree with Doctor
Matsumura?

A. I sure do, and if you want me to tell you why, I
will.

Q. No, Doctor, Mr. Heineman can ask you why but I jusﬁ
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want to establish whether or not you disagree with this

|gentleman as you have the others.

A. I sure do.
Q. Doctor, the article -~

MR. CARR: Your Honor, do you want me ,to continue

|with this?

THE COURT: How much longer do you have?

MR. CARR: Well, I have this.

THE COURT: We wili break now then. Ladies and
gentlemen, we will recess at this time. We will resume again
on Monday. As I told you we are off Good Friday. Thursday
we are off and Fridaylis a court holiday. I would remind you
as I do on any overnight break, you are not to diséuss this
matter among yourselves, with anyone outside the jury panel
or as of yet form any opinions or conclusions about the
matters on trial. And further remind you that you are not to
read, listen to or watch anything about this case in

particular or subject matter in general in any of the media.

Thank you for your attention and cooperation. Have a good

weekend. We will see you Monday.

COURT ADJOURNED:
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STATE OF ILLINOIS

TWENTIETH JUDICIAL CIRCUIT

COUNTY OF ST. CLAIR

88

Vet Vg Vs uw® “eut®

I, Kimberly Ganz, one of the Official Court Reporters, do

hereby certify that the foregoing transcript is a true and

correct transcript of the proceedings had in the

above-entitled cause.

Dated this /g7 day of April, 1986.

;jmmf//

KIMBERLY GAN2Z
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COUNTY OF ST. CLAIR

STATE OF ILLINOIS

TWENTIETH JUDICIAL CIRCUIT S8

Yt et g Nt

I, RICHARD P. GOLDENHERSH, one of the Judges in and for

|the Twentieth Judicial Circuit, do hereby certify that the

foregoing transcript is a true and correct transcript of the

proceedings had in the above-entitled cause.

Dated this ld day of April, 1986.

HON. RICHARD P, GOLDENHERSH
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