TO: Eddie Roth,
cc: Carol Van Strum

FROM: Paul Merrell
RE: Gaffey v. Montague

DATE: October 4, 1994

Following this memo IS a marked up copy of your last draft* Very minor
corrections for the most part, but some of them are important. 1711 discuss
in a moment.

Regarding your note on copying charges for Monsanto®s production of
documents, 1°ve left messages for Peter and Gerson and will get a note out to
them early in the morning if I can®t reach Peter right away. |1 don"t think
there is going to be any problem. In any event, I"m home all day Tuesday
without a lot else to do so 171l get on it and let you know as fast as 1 can.

Regarding the marked up discovery requests., 1 believe most of it is
self-explanatory, so 1°11 just cover what isn"t and some of the critical
distinctions. These copies don"t have Carol"s input, since lack of sleep
finally caught up with her and she crashed and burned. I'vg indicated her
name in bold face caps two places where the two of you need to talk.

Some of the requests reference earlier categories. | found numbering
errors in most if not all of those, apparently resulting from deleting a
category before the present number four. They"re marked.

Still need to put in exhibit numbers wherever they“re referenced. 1I™m
not sure 1 got them all marked.

In category 9, pg- 3, the added language is intended to avoid a narrow
reading that would allow nonproduction on the theory that Suskind never

participated in the study and on the theory that no one ever contemplated he
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would participate in something specifically identified as the Zack/Gaffey
study.

Category 11: The need for corrections is mostly obvious. The added
comma on the first line of page 4 removes an ambiguity.

Category 14, pg- 5: Deletion of the "relating" is important. The case
law says the courts won"t enforce a discovery request that uses the word and
you have to repromulgate. |I°m concerned that we aren®t getting these out
after several drafts. Can you do an <F2> global search to make sure you

locate them all?

Category 15, pg- 5: 1 don"t know what was intended by "sample handling
and destruction™ because it apparently needs a word afterward. I1t"s probably
"instructions," but might be \records Could you make sure you and CAROL

talk about that. ({I°1l be giving her a copy of this.)

Category 17, pg- 6. This is apparently an exact duplicate of category
14.

Category 18, pg. 6: This is apparently a duplicate of category 16.

Category 21, pg. 6: Another "relate" that needs to be deleted. Also,
was there some reason that Peter and E.R.F. are omitted from the scope of this
category?

Category 1, pg- 7: Delete "including any.”" [If it isn"t deleted, we
ain*t "lite" anymore; we"re asking for every communication any of the identi-
fied folks ever had on any subject since they were born.

Category 2, pg- 7: Insert "resources," where indicated. Important to
change the "and™ to "or'; otherwise we only get documents that discuss all of

those terms rather than any of the terms.



rew 4

Memorandum

Qctober 4, 1994

Page 3

Category 3, pg. 7: Insert the phrase "any portion of" where indicated. L ‘ .

.+

Otherwise we re limiting ourselves to the Zack/Suskind study, the Zack/Gaffe§,*‘;f';¢‘

atudy, and studies of the entire population of workers at the Nitro planmt.

Category 5, pg. 8: Delete the word "published."” There was no "pub-
lished“ report presented at the conference. The report was published after
the conference. Therefore, as presently worded the category does not request
any documents that ever existed.

Category 8, pg. 8: The deletion is intended to make it clear that we
want relevant information for studies other than studies of the plants entire
population. Also, delete "relating to" and peplace it with "within the field
of".

Category 7, pg. 8: Replace "dioxin health studies" with “any of the
Nitro Worker studles”. Removes the excuse that nobody was doing dioxin
experiments on humans; makes it clear we're after what we're going to be able e
to prove exists.

Category 8, pg. 8: I don”t understand what is being reguested by this
category. Is it investigations of Gaffey, or his work? Be sure to delete the
"relating.” Also, "in comnection with" is vague and ambiguous. I recall
cagelaw chucking requests that used "in conjunction with,"” which seems too

[ do®V s

¢close for comfort. You and CAROL should talk about this one. = Pﬁoaa .

" elf‘fk@*
-Q
Category 9, pg. 9: We should exhibit the document or describe it a %

little better. \

Category 11, pg. 9: Insert "records of" before communications. This is
more inclusive, and nets you telephone notes, Btenographic notes, memos to the
file referring to communications, minutes of meetings, etc., that are other-

wise excluded. On the other hand, you could change the definition of “commu~ .
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nicationa” on page 13 to include any records discussing or referring in any
way thereto.

Category 12, pg. 9: Delete "documents constituting”, which is ummeces-
sary.

Categories 15 and 18, pg. 10: In the references to the Adkins case,
delete "consolidated cases of" and replace with “cases consolidated with and
including”. I believe but am not sure that the caption nasme on the lead case
was "Bogegess" but I really don”t know what the court did in its consolidation
order. The suggested change is to remove any ambiguity nonetheless.

Category 16, pg. 10: I“ve changed “cash” to "money” so it would include
payments by check, etc.

Category 17, pg. 10: Another “"relating” to get rid of. Plus, the "and”
between the nemes of the law firme needs to be in the disjunctive "or.”
Otherwise, we only get payments made out to both firms, which probably don”t
exist.

Category 19: The request for notary certifications needs to be limited
to the extent they are available. Otherwise, the grammatical construction
relieves them from producing any transcripts that don’t have a notary certifi-
cation.

Second page of definitions, category E: Change “responses” to "re-
cords.” I think that“s one of my old mistakes coming back to haunt me.

Last page of definitions, category K: Add "other epidemiologic™ and
"experience” where indicated to limit definition to epidemiologic studies of
the type we’'re dealing with, rather than also including studies of the impact
of worker deaths on retirement benefits, etc. VERY IMPORTANT: insert a comma

at the end and add the phrase "or any other groups that include any study
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subject of said groups.” If you don"t add some such modifier, we re asking
only for studies that precisely replicate the selection of individuals in the
exhibited studies and the two published studies. It s extremely unlikely
there are any.

Finally, one last new definition to add, for Monsante itself. The
reason is that Monsanto has been breaking itself up recently into a family of
related companies and we don”t know where records have wound up in the
process. My suggested language: “The phrase "Monsanto Company” shall
encompass not only the named company but also any subsidisry company over
which Monsanto Company exercises control.”

-~ Fini ~—

d:\users\nschaontaquelrothddl.eea

.
.

e £
vy,

1',)
V.
]

..‘.

REAAWR

13
.

&



FROM LERITZ. PLUHKERT. AND BRUNING 18.83.1994 19:35 . P. 2
I’

LI

A. Monsanto Dragnat

1. 211 reporte of conclusions and analyses of
the ZackfGaffey study, including, without limitut}on, prior
drafte of the study report finally published.

N . 2. All proposals, contracts, study plans,
rationales, protocols, prograss reporte, for the
Zack/Suskind study or any antecedent study however
"denoninated considered in its completion, whether complated
or not, including any and all amendments, corrections, or
other alterations to any of the foregoing, as well as all
documents which refer to any of the foregoing,

3. All proposals, contracts, study plans,
rationales, protocols, progress reports, for the Zack/Gaffey
study or eny antecedent study, however denominated, relied
on or coneldered in tha completion of the Zack/Gaffey stundy
{(vhether such antecsdent sutdy was completed or not},
including any and all amendments, corredﬁibns, or other
alterations to any of the foragoing, a3 well as all 3
doocumante which refer to any of the foregoing.

4. Except to the extent already produced in
response to the foregoing regquests numbared 1 through
docunents constituting or referring in any way to any and
all epldemiclogic studies, investigations, tests, ete.,
however denominated and whather actually completed,
partially completed, proposed, or hypothesized, that diqd or
would examine in whole or in part the mortality experisnce
at any time of the population of workers at Monsante
Company‘'s Nitro, West Virginia plant expoeed or potentially
exponed to dioxin or othar substances found in association
therewlth, together with any control groups (Y"worker )
nortality studies"), including by way of ewxample but without
limitation (4) The zZack/Gaffey study, (ii)} The 2ack/Suskind
study (iii) The study described in the published report of
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the Zack/Suskind Study ae "an analysis of the chloracne
pcases and exposures not associated with this accident hut
rather with the normal TCP/2,4,5-T production processes";
(iv) The study performed by the National Institute for . g ?v:
occupational safety & Health combining a Nitro worker y
population with populations frxom other plants and companies
_ (indluding the "Dioxin Registry Report" for the Nitro

plant); (v) the workere' union study conducted by ox through

Mt. 8inai Hogpital.

5. Bxcept to the eztent already produced }25;,,/”"67/

response to the foregoing raguests nunbered 1 through &

' ‘abova, for each such study responsive to the foregoing
requests, all recorxds constituting or referring to: (a) any
and all proposals, study plans, rationales, contracte,
classification ariteria, protocols, draftse and prograss
reports ("study documents"), including for eaoch such study
dooument actual or éuggested amendments or corrections
thereto or critiques thereof; (b) any and all records
generated as part of the effort to hypothesigza, proposa,
justify, design, or perform sach study; and (¢) any and all
records generated by, between, smong, dirscted to, or s
recelved by each study participant or subject that discuss
or refer to any such study in any manner, inecluding all
records of Monsanto Company's "Nitro Health Study Task
Force,"

6. All documents referring to the table and
handwritten notes titled, "Table 9 Dbsarved and Expected
Numbsr of Deaths during 19555-1977 by Cause and 2,4,5-T
Exposure Category Showing Proportional Mortality Ratios

{PMRs) (Not Including Deaths from TCP Incident)™, a copy of
which ls appended as EXHIBIT "( % hereta.

7. All communications discussing, describing or
referring to whethsr or not a’' follow up to the Zack/Suskind
study should consist of an Yanalyals of the chloracne cases

2
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with the normal TCPp/2,4,5~T production procassea" aag
proposed in the zack/Suskind study.

. 8. All communications discussing, dascribing or
referring to the participation of Williem R. Gaffey in any
of the Nitro Worker sgtudies, including without limitation
the participation of William R. Gaffey in any of the Nitro
Worker studies during the period he was employsd by Stanford .
Research Institute ox othartacadamic institution. |, ff fecouws Eroun

9, All gommunications discussing, describing, or
referring to thegparticipation of Raymond Suskind in/the
Zack/Gaffey study, including, without limitation, documents
which refer to any decision to omit Raymond Suskind as a co-
author of what becawme the Zack/Gaffey study.

10. Al communications referring to any follow=-up

“study (actual or contemplated) to the Zack/Suskind study

concerning the nortmlity experience at any time of the

population of workers at Monsanto Company's Nitro, West

Virginia plant exposed or potentially exposed to dioxin or

other substances found in association therewith, together s
© with any control groups, including any communications. to :

which Raymond Suskind, Georde Roush, Marcie Styraus, Dan

Bishop, Ferdinand C. Meyer, Mcnte C. Therodahl, Clayton F.

Callia or Richard Mahoney, members of the "Nitro Health

Study Task Force," or representatives of the Nationml

Institute for Cccoupational Safety and Health, the

Environmental Protection Agency, the United States

Department of dJustice, or any other agency of government

(Federal, state or local) wera participants or recipients.

11 All nminutes of meetings of the Monsanto
Company Board of Directors, Corporate Management Committee,
Corporate Adminictrative Committee, any committee, task
force, or other group created by or xeporting to the
Honsanto Company Board of Directors oxr any commlttee or

!

3
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pubdivieion therdof or any nanagement-level groug\which
discusg or refer/to {d) any mortality study respgnaive to
requests 1 through (5 above, {(b) 2,4,5,=-T, (O)
trichlorophenol, (d).dloxin, (e) Agent Orange, (f)

t defendants in this action, (g) Rachel's Hazardo
{ ncluding without limitation #171, william R.
Gatffey, or Judith Zack, together with any reports or

nta reviewved or consldered by any of the foregoing
/EfjffppﬂrgzgiTiEEECE or groups or any of thelir members in preparation
for, during or as & result of such topics being discussed, -
presented to or considered by any such committee or group.

12. All documents constituting or referring to
communications between Dr. Raymond Suskind (or any person
acting on behalf of Moneanto) and any Person concerning the
position of the American Medical Association (or of any body
affiliated therswith) on tha hazards of dioxin.

13. All records that refer to & rasponsive
to raquests numbered 1 through(5/above, including records of
communications with the press or public officials or
employees of public agencies, peer reviews, records of
litigation, post-study records, and any and all records
reviewing, criticizing, or otherwise discussing or referring
to the poseibility of frauwd, scientific irreqgularity or
invalidity, inaccuracy, or incompetence in.the conduct of
aach such stuqdy.
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14. Exzespt to the extent produced in reSponse to (/

réquest made herein, all documents co tituti
investigatione of the Nitrc Workers studied performed by
Parsons other than Monganto employaes,-including without

* limitation, peer revieswe and any estigations by the U.S.
Environmantal Protection Agencylg® or other governmental

agencles into matters relating to the Nitro worker studiea,'
whather c¢ivil or ceriminal, actual or contemplated.

1. Except to the extent produced in response to
4: any other request made herein, all doouments constituting,
discussing, or referring in any way to sampling and. analyses -
\\\\;@§acnegans, dioxin, or othar materials asscociated therewith
at or near the Nitro plant, including but not limited to
-guch efforts by Monsanto, the U.B. E.P.A., or any othar ?’
entity, including (a) all sample plans, maps and other N
sampling site identification records, sample decoding ////12ﬂ?{ .
information, protocols, |sample handling gsctruction, ‘ .
laboratory communidations, and analytical results; and (b) LT
all affidavits or transcripts of testimony at trial or ) '
deposition, including all exhibitse discussed or identified
thereby, of all peopla who have testified im any case or
proceeding about contamination of the Nitro plant premises
with acnegens, dioxin, or other materials assocliated

therewith.,

by R
SR

Y

-

16. Except to the extent produced in response to
any other request made herein, all documents constituting,
relating or referring to internal (Monsanto or Kettering)
reviews, critigues or investigations of the Nitro worxker
studies, including, without limitation, investigations
perforned by Monsanto or any Persoh on bshalf of Monsanto
into whether any or all of the Nitro worker studles were the
product of fraud, dishonesty, incompetence or scientifically
irragularity.
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17. Except to/the extent produced in response to
any other raguest made Herein, all documente constituting,
or referring to reviews, critigues or investigations of the
Nitro Workers studise /performed by Persons other than
Monsanto employees, including without limitation, pser
reviews and any invgstigations by the U.f. Environmental
Protaction Agen or othar governmental agenciep into
mattere relating to the MNitro workexr studies, whether eivil
or criminal, actual or contemplated.

18. Except to the extent produced in response to “fi;ﬁ“
any other reguest made herein, ull documents constituting, <
relating or referring to internal (Monsanto or Kattering) /é;
reviews, critiques or investigations of the Hitro workex
studies, including, without limitation, investigations
performed by Monsante or any Porson on behalf of Monsanto
into whether any or all of the Hitro worker studies were the
‘product of fraud, dishonesty, incompetence or scientifically
irregularity. :

19. All documents discussing or referring in any
way to any demand for retraction from Peter Montague of
statements clained to be defamnatory.

20. All deocumants constituting or referring to
any demand of retraction (actual or contemplated) of
allegations of fraud or scientific inadequacy attributed to
the Nitro workey studies or their auwthors, togethsr with any
such retraction actually made by any Per%iii/5;21 :

21. All documents whichor refer to the
taking of any lsgal or public-relations action, actual or
contemplated, against any person, other than defendants
Peter Montague and Environwmental Research Foundation, who
published ecriticisms of the Nitro worker studiss.

x>
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B. Moneanto Lite

meetinga, (b) reports by or to or {¢) communications from,
to or among members or staff of the committee somstimes
referred to as the "Nitro Health Study Task Forca,"

contemplated or undertaXen pursuant to the Task Force's
responsibility.

2. All documents discuss
creation, composition, organization, miesion, /Andopurpose at
any time of the committae sometimes referred to as the
*Nityo Health Study Task Force." .

3. All documents constituting or referring to
press releases, "backgroundere,® posltion papere, or public
relations documants disseninated by any Person, inocluding
without limitation Monsanto Company or any chemical or paper
industry trade or lobbying organization, to any Person,
including without limitation any news organigation, labor
organization, medical association, governmentai agency or
governmental representative, or private public hsalth
ency, which discuss or refer to the Zack/Suskind or
ZacRycaffey studies or to the mortality experience at any
times of'the population of workers at Monsanto Conmpany's
Nitro, West Virginia plant exposed or potentially exposed to
dioxin or other eubstances found in association therewith.

4. All documents constituting or referring to
news or other media raports or accounts (including print and
broadcast news rmedia and scientific or public-health media)
of the Zack/Gatfey atudy.
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S, All documents constituting, discussing or
referring to the presentation of the (publishedl report of the
Zack/Gaffey study at the 1981 International Dioxin

' symposium, including documents actually presented at that
confarence.

6. All documente constituting, discussing or

referring to public presentations, speeches ox statenents,

or statements to the press by William R. Gaffey concerninq“ﬂ’}Z__,,.

(a) the mortality experience at any time of SHhe—pepuiation”

workexrs at Monsanto Company's Nitro, West Virginia plant

;;L”,#£:iposad or potentially exposed to dioxin or other subatances

found in assccliation therewith, including, wlthout

linitation, the presentation made by William R. Gaffey

bafore the American Medlcal Association, council on

Scientific Affairs’ Advisory Panel on

Rovember 1983 and (b} other matters

or public health.

@ oceupational

7. All documents discussing or referring to
allegations of fraud, dishonesty, invompetence, or
sclentifi¢ inadeguacy or irregularity in any of the Nitro
worker studies or thelr authoyre, including, without
limitation, all communiocations relating or referring to Dr, .
;|§£&§ of Ha Yo
Cate Jenkins' allegations or comments regarding

Led oy £ '
/——Wperfomw by or for Honsanto Company. m'SM’—S

8. All documents constituting, relating or
referring to critigues, oriticieme, reviews, or
investigatione of William R. Gaffey in comnection with any
of the Nitro worker studies.

" T ot sl 14557
invesTyebioes of GoHEH
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9. All doouments cohstituting, discussing 25/(
refarring to Marcie Strause's *Verbatim & Critigue,®
including, without limitation, doouments and communications
used in lts preparation and dissémination.

10. All attachments and materials that
accompanied Marcie Strauss June 4, 1987 latter to Dx.

Marilyn Fingarhut, a copy of which is appended as EXHIBIT ¥
# hereto. 4
s

11, All documente, including,communications,
which refer to this lawsuit, including, without limitation,

. —
any communications between Willlam R. Gaffey and George csa,
Roush or any other Peraon. H””g:z_____ﬁ, e

12. 511<§§§iEEEEEﬁEEEEEEE§£15§ scholarly papers
(reports, summaries, survays, etc.) authored or co=authored.
by William R. Gaffey, whether ultimatsly published or
unpublishad.

o

13. All documents (including audio or video
recordings, press roports, personal communications, eta.)
discuasing or referring in any way teo William R. Gaffey's
character or integrity.

14. William R. Gaffey's Monsanto Company
personnel file and/or any documents known to have been
placed in it at any time that are no longer in that file,
including, without limitation, documants which diacusas or
refer to the reasons or purposes for which he was originally
hired and subsequently employad by Monsante Company and his -
Jjob responsibilities at any time.
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15. All documents relating or referring to the
designatilon of William R. Gaffey as an expert witness in any

litigation relating to dioxin, including in connection with
the (consolidated cases]of/ t. .

16. All docu % which digcuss, refer to or @
record the paymentg of @ to william R. Gaffey since his

retirement from Monsanto Company. "/

17. All documents constituting, or

referxing to payments, directly or indirectly, b
- Company, to the law firms of Coburn & Croft @néb Lewis, Rice

& Fingarsh or othervime for the benefit of plaintiff William
R. Gaffey in connection with this lawsuit, including without
limitation agreements under which Monsanto, dirvectly or
indirectly, has paid legal fees to either Coburn & Croft or
.Iewis, Rice & Fingersh, reimbursed William R. Gaffey for .
such legal fmes, or otherwise compensated or made payment 710
Gaffey or hie attorneys for matters raelating to this

laweuit, from the inception of the lawsult to the present.

+__All documents marked for identification at
the deponsitions in the[consolidated casealof/Adking et. al
v, Monsanto Company of Ferdinand C. Neyer, Monte C.
Throdahl, Clayton F. Callis and Willlam R. Gaffey, as
indicated in part by the pagss appended hereto and
identified, collectivaely, as Exhibit » ",

10
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19. Except to the extent already produced
pureuant to tha foregoing request|, all affidavits or
transcripts (including notary certification page) of
teptimony (whether gfven at trial or deposition) by Judith
Zack, Mary Gaffey, William Gaffey, Jan Yung, Raymond
suskind, George Roush, Clayton Callis, Monte Throdahl, Dan
-Bishop, and Ferginand C. Meyg;&together with copies of any
exhibits jdentdified ox diacusﬁ%d by or presented to such
witnesses duying testimony or in such affidavit.

20, All communications between Willlam R. Garfey
and any Person disoussing or raferrving to any of the Nitro

All communications between Judith Zack and

12
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II.
DEFINITIONS AND INSTRUCTIONS.
Pleass interpret sach of the preceding discovery
- requests in agcordance with the following special.
definitions and ingtructions, as supplemented by the Federal
Rules of Civil Procedure, the Federal Rules of Evidence, and
jurisprudence thereunder; e

A. "Produce" means to producegany and all
orlginals and any and all non-identical copies of the sama
docunent dsscribed in ite ox their most complete form,
including, without limitation, any and all surviving
poxtions thereof, and including any and all annexes,
appendices, tabz, exhiblts, indexes, cover sheots,
transmittal lsttere, or other documents found attached to or
i sane file with the same document or documents,
including)) without limitation, whenever availablgithe file =
identification and ldentification of the system 6% records
in which each document and any and all copies are found.
Wherever you are asked to produce affidavits or trial or
deposition transcripte, also produce any and all exhibits
thereto.

B. The words Ydocument" or Yrecord" shall have
the same interpretaticn az "doruments or other things®
within the meaning of Fed. R. Civ. P. 34, and shall also
include all drafts, alterations, modifications, changes or

! aiendmnants thereof.

C. The term “person' or Ppersons" includes not
only natural persons, but aleo all forms or organizations
including without 1initation unincorporated aasociations
partnerships, corporations, joint ventures, proprietorships,
firms, syndicates, and all subsidiaries, affiliates,
divisions, departments, branches or other units thereof.

12



D. The term "coramunication" refers to any written
or oral transmission of information, belief or opinion,
including any correspondence, letters, telegraphs, telexes,
notes, memoranda, reports, circulars, press releases,
discussions or conversations.

E. The connectives "and” and "or"™ shall be
construed either disjunctively or conjunctively or both as
necessary to bring within the scope of the discovery request
all i1”esponseB)that might otherwise be construed to be
outside of its scope.

r. Where words or terras are not defined, they
shall be given their common and accustomed meaning within
the context stated.

G. The words Mdioxin or "dioxins* mean any or all
of the congeners, homologues, or isomers of the mono-
through poly- chlorinated classes of dibenzo-p-dioxins or
dibenzofurans.

H, For purposes of this discovery request, the
words "'dioxin* or "dioxins" shall also include 2,4,5-T and
trichlorothenol or any waBte byproducts thereof.

X. The phrase "Zack/Gaffey study" shall encompass
the final published report of the purported study exhibited
hereto as EXHIBIT "0 1.1, as well as other study designs or
results contemplated, performed, or generated as a Ffollow-up
mortality study to the Zack/Suskind study.
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J,( The phrase "Zack/Suskind study" shall
jncompaas the final published report of the purported study
exhibited hereto as EXHIBIT " ', as well as other study
designs or results contemplated, performe”™or generated in
connection with/study as finally published, irrespective of
whether such designs or results were incorporated in the
study as finally published. n 7

K. The phrase "Nitro worker stud.~*»1 shall
encompass not only the Zack/Gaffey study,/and the
Zaok/Suskind study but also any or all Studies,
investigations, examinations, or other means of acgtfiring
information at any time regarding the mortality "of the same

groups of workers discussed in EXHIBITS ™ ' through M *
inclusive” i«clu&iy of
1
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