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approach used in previous case law, and ignored the fact that Article 1X1:4 of the 
GATT 1994, tnlike Article III:2 and its accompanying Interpretive Note, does not 
contain the phrase "directly competitive or substitutable" products. The Panel's 
analysis of “end-use" is inadequately reasoned, in particular since the Panel failed 
to identify the small number of identical or similar end-uses for chrysotile 
asbestos, P"VA, cellulose and glass fibres and ignored that, overall, the end-uses 
for asbestos and its substitutes are very different. The European Communities adds 
that the Paanel relied on its conclusions on end-use in its analysis of the 
properties, nature and quality of the products, as well as their tariff 
classification, and, in effect disregarded these other criteria.

2. Article 3X1II:1(b) of the GATT 1994

36. The European Communities appeals the Panel's findings on Article XXIII:1(b) of 
the GATT 19 94 in paragraphs 8.262, 8.264, 8.273 and 8.274 of the Panel Report, but 
not the Pan.el's conclusion that Canada did not establish nullification or impairment 
of a benefi t within the meaning of Article XXIII:l(b). The Panel's reasoning is 
inconsistent with the proper interpretation of the GATT 1994, past practice, and 
relevant ca se law.Historically, the non-violation remedy was conceived as a legal 
instrument designed to prevent the circumvention of tariff concessions. Only three 
non- violat ion complaints have succeeded. All previous non-violation complaints have 
related to measures imposed for commercial purposes, and all such complaints would 
today most likely be resolved as violation complaints under the expanded WTO 
competence, reflected in the covered agreements. The European Communities urges the 
Appellate Body to accept that the concept of non-violation nullification and 
impairment is an exceptional one, as WTO Members have recognized, and should be 
applied with utmost circumspection.

37. The European Communities challenges, in particular, the Panel's conclusion 
that "Article XXIII:1(b) applies to a measure whether it is consistent with the GATT 
because the GATT does not apply to it or is justified by Article XX." [FN26] In so 
finding, tlxe Panel wrongly implied that Article XXIII:1(b) of the GATT 1994 protects 
the expectation that, once a tariff concession has been made for a product, the 
regulatory framework applicable to that product will not be adapted in response to 
new scientific knowledge concerning health risks. In the view of the European 
Communities, the Panel's interpretation wrongly expanded the coverage of Article 
XXIII:1(b) in a manner that has grave systemic implications.

38. The European Communities urges the Appellate Body to reject, as a matter of 
legal principle, the possibility of finding nullification or impairment under 
Article XXIIII:1(b) with respect to health and safety regulations, or with respect to 
measures thaat fall under any of the other grounds listed in Article XX, or under 
provisions such as Articles XIX and XXI of the GATT 1994. Article XXIII:1(b) cannot 
apply in cases involving health measures, since the legitimacy of an exporting 
Member's expectation that the health measure will not be taken cannot be assessed 
without examining the health measure itself and the balance of interests underlying 
that law. The participants in the Uruguay Round knew that the value of the 
concessions negotiated in that Round could be adversely affected by measures taken 
to protect, inter alia, human, animal or plant life or health, or a national 
security interest. Therefore, the European Communities concludes, if a Member takes 
a measure that is consistent with the GATT 1994, it does not disturb the balance of 
rights and obligations under the GATT 1994, and no redress is available under 
Article xxm :1 (b) .
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