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DEPARTMENT OF LABOR and/ or pinaing, taping or clipping it‘ to aathority under section 8(g)(2) of the

N . clothing:  Act, 29 US.C. 057(g)(2), to-add a new
Occupational Safety and Heaith A pervonal air sampling device is a . Part 1903 to Title 29 of the Code of
Administration ) small-—c;hfbt the size of two packs of FPederal Reguiations who-:l purlll:ou ;na

- cigarette attery oparated pump “to provide procedures and policies for
29 CFR Part 1903 which monitorsitl;le exgon:irc atlt:b air . the inlpccﬁ:'n. investigation * * *
contaminants of the individual wearing  provisions of the Act.” 38 FR 8376 et saq.

Use of Personal Sampling Devices it. As with the dosimeter: the main part  Included among these “procedures andq
During Inspection of the unit, which is a vacuum pump. is  policies” was a provision (proposed
AGENCY: Occupational Safety and attached to the belt and connectsd by &  § 1908.5(b)) authorizing Compliance

tration (OSHA); Lab flexible hose running along the subject's.  Officars “to take photographs and
Health Alsd:::nn :. : £i ?:ti rpret .&“ a:; clothm; to's silver-doilar-size cassstte.  samples, [and] employ other reasonable

or charcoal tube, depending on imvestigative techniques * * *" during ;
procedural rule. , m fo be monitored. The aa inspection. 36 FR 8378. @
SUMMARY: This mtarpretauon of 29CFR . pump most commonly used by OSHA -After the close of the comment period. )
1903.7(b) clarifies the existing regulation  weighs approximately 31 ounces. the “Conduct of Inspections’’ provision
concerning sampling of employee As dbcuud below in detail, (renumbered § 1903.7) was adopted with
exposures during inspection and questions have recently been reised some changes and made effactive
investigation of workplaces subject to regarding the authority of the Secrstary . immediately upon its publication in the -
the Occupational Saiety and Health Act  of Labor [Secretary) to use these Foders! Register on September 4, 1571.
of 1970. Specifically, the mterpretatxon devices. Accordingly, this intcrpretaﬁcn 30 PR 17380, 17851. Specifically, § 1903.7
makes cg:ar that the term ' ehngloy other  is published nt? tugeb cl:har \‘.h;:';l the provided in pertinent part:
reasonable investigative techniques” authority conferred by the regulation at 3 . S,
includes the attachment of personal 29 CFR 1903.7(b) includes the §1908.7 Cenduct of In:gactzonm
sampling devices to employees in order  attachment of personal sampling L A
to monitor their exposures. In addition.  devices to employees in order to monitor (b} Compliance Safety and Health
in today's Federal Register, OSHA is their exposures. Of course, as with al Officers shall have authority to take
proposing and inviting public comment  regulations that confer authority, emvironmental samples and to take or
onan amendment to § 1903.7(b} which implicit in the regulation is the . obtain photographs related to the
‘would adopt this interpretation as & obligation, consistent with purpose of the inspection, smploy other

jegistative rale. See Notice of Proposed %Mﬂn&a[lvjdowl. " reasonable investigative techniques, and
Rulemaking, Docket No. W=300, which i, 4368 U.S. 303 (1978}, to Mb« equestion privately any employer, ownar, =

nppcminl’-‘mnoftoday'c!odcd take no actien to impeds the _+ aeperator, agent or smployee of an

Register. " - Complisnce Officer’s mciudthe -ubluhmt. Ls«;m.aon trade -
paTES: This intetpretation is.effecﬂve - granted authority.- . secrets.) Fa
FOR FURTHER INFORMATION CONTACT: samples, mplhnct Slfaty and Health

ames , Offi mmation, U. A. Pronmlgation of 20 CFR 1903.7. The  Officers shell take reasonable
{)epug’:ntfofou;::fg éommuolis Occupational Safety and Healte Actof  precautions to insure that such actions
Avenue NW.. Room N-3637, 1970, 29-U.S.C. 851 ot s8q. (the Act) was  with flash, spark-producing, or other
Washington, D.C. 20210, (202-523-6151). - eBacted “to assure so far as possible equipment would not be hazardous.

. ewary working man and woman in the Compliance Safety and Health Officers
SUPPLEMENTARY INFORMATIOR: Nation safe and healthful working - shall comply with all employer safety
o ol Safety s Houifh  Mowwvat” In i 1 carty Oul tawe.  sgtabllsbment being Fapected. nd e
L : sewom" Ccarry ou ent pec y
A&n“mdon ("OSHA” ot “the t ‘p;spau. section 8(a) of the Act, 23. shall wear and use appropriate
agency”) has been u personal .S.G. 0% (a). specifically autherises.she  protective clothing and equipment.

sampling devices as an aid in wockplace Secretary. upon presenting appropeiste . (d) The conduct of inspections shall

throughout its enforcement credentials to the owner, opcrlnr. or - besuch as to preclude unreasonable .
‘ mmﬁ%: most com?::loul - nmthehulr - : -7, . disruption of tie operstions of the .
sampling devices presently inuse are (1} To enter without delay.and at ' -Ph}’"" “ﬂbﬁlﬁﬂmﬂ- .
thonois'r;.dodasi:mtuandnkmpling Mﬂ?-mw{‘&hm. . th: - tad 4 -
pump. imeter is designed to sotablishment, comstruction or sther- * Thus, the promulga raguh on
measure sound levels in the workplace - &fea. workplacs or snvironment where woek  gpgcificaily authorized OSHA
to-determire compliance with the - :dm by anemployes of anempleyer: - pppiion e officers “to take-
criteria established in the Secretary’s (2} To sct and investigate during. " enrvirommental samples” and to omplay
occupational noise exposure standard at ~ Wmm and at other i “peasonable investigative techniques”
29 CFR 1910.05. The device is reasonable times, and within reasonsble during the conduct of inspections.

approximately the size of a pack of " limits and in a reasanable mannsr, say such B. The Secretary’s interpretation of 29 ‘

" cigarettes and weighs approximately 9 place of employment and all pertinent . - CFR 1903.7(b}. Shortly after Part 1903

-ounces. It has a small wire extending conditions, structutes. machines, sppacatus.  was adopted, the Secretary issued his-
from the main unit to the microphone- -  devises, equipment and materials therein, fiest OSHA Compliance Operations
which is about the size of a quarter. The  and i3 question privatsly any M"" Manual (COM), & manual of guidslinés

- main unit may be attached to the - owner, oparator, agent or employes. te assurs effective and uniform
- employee's beit or pocket, and the . TthctwupuudonDce-hca implesmantation of the Act. Chapter Xill
microphone to the shirt lapel. The : meocmteffncﬁvoonApdla of the COM, sntitled *Industrial H

connecting wire may be attached tightly  1971%. One week later, the Secretary aned Oceupational Health,” conta
tothumployec bymnninalt across propocd.pnrmuttohi-mbm huueﬂmwrdingumpling mctlwdl

-
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ta be used to determine

-exposure to hazardous airborne
‘contaminants. That section provided

that air samples must relate directly to

: ’mthn&mury'lpolicyndpncﬂu

in monitoring employee exposures. In
the preamble to his standard regulating
exposure to coke oven emissions (29

the exposure of one employee ormore if  CFR 1910.1029), the Secretary stated
the ul:nplumtoboo m. in ‘t:cm g:;ﬁmllym that “{ijt il:y OSHA policy to
compliance program. an t the exposures
satisfactory method of meeting this - samples whenever ble. Area
_tequirement is to use of a personal - - samples sie y not as direct a
sampler with the sampling head as close messure ohmu asare
as is conveniently possible to the- personal bree sone samples.” 41 FR
empioyee’s hesd. COM at XIlI-1Z The 46738 (October 22, 1978). Several health
section also provided that area samples  standards require employers to messure
are useful as an index of general employnmbyhhupmml
 conteminstion but cautioned that they ump!n.SnSCll mo.aon(c)u)(m)
umﬂymoalymlyullhdtotho- (coke oven emissions); 25
- actual exposure of the employes. /d. . 1mmd](1)(m1(h.d):z¢cm
: Onlllyi.‘l!n. OSHA replaced the 1910.1018(e}(1){iii} (arvenic). The -
COM with the Fleld Operationa Manual  asbestos standard samples to
(FOM). Department of Labor, OSHA be collected from thchnthing
Field Operations Manual) 1974). zone of employees. 29 '
Section N of Chapter XIII of the FOM - 1910:1003(f}(2){1)- annundnda state
. was identical to its predecessor section that breathing 20ne shouldbe .
in the COM and, despite other clianges  taken. See 29 CFR 1910.1048 Appendix B
to the FOM. has been essentially " (I¥)ANT) (acrylonitrile); 20 CFR
retained in every tvonionof 1910.1044 A B (IVXA)1) (1.2-
thcmmud.-indudluthccumnt B ).
version. " Fodennl statements and
o 1h h ldOpm: smutyhudwmmth
ons: e use -
Mmmk(&lroﬂymmodocﬂmln - of personal sampling devices to be’
addition to various standard authorized and appropriate. In addition,
. methods which utilize- the Secretary’s longstanding practice of
equi that manval .that. using perscnal sampling devices and the
before citations for vhhﬁud:qmlﬂr acknowledgement of that practics in
- standards29 CFR 1910.1000 and-" - various sdministrative and court .
1010.1001) and the noise shnthtd'(ﬂ - decisions. confirms his ﬁm!pcmlou
CFR 1910.95) issue, “[u]n exposure to.ar that using those devices is-included
empolo‘ynmom This requires the  within the autherisation of § 1908.7 to -
use of pers mknahdmtaun. “muoubhhvudaﬂvc
[HFOM at IX~1. The version of the.
[HFOM effective June 4. 1979 also ]udicinldn!tmcmamlng
s that personal sampling is the 51m7mddn$¢mhry‘lauﬂmdtyw
standard method for afr - use personal sampling devices. 1.
gonumts.mux-nmdtht; Hmwmmmhuuuto
widnltqulity myslemthm
. at [l=1.-The current sampling devices during
vmmﬂdnﬂm ltmwlth inspections was Plum Creek
airquality standards be Lumber Co; v. Hutton, 452 F. Supp. 578
determined by - [D.Miml.aﬂ’d.ﬂl'.zdimmh
‘within the brewthing zone and states Cir. 1679). In that case, OSHA attempted
. that “OSHA defines the breathing zone  on [anuary 17, 197% to conduct an
to be a sphere approximately 2 feet i inspection of Plume Creek’s fiber board
the-head.” [HFOM _ plant, sawmill and plywood plant in:
atl-k A - Cobumbie Palls, The agency
Thus, there can be no doubt thet since: lnmlhmtht-;roym
thesdoption-of 28 CFR 19087, which- would be requested to-wear personal
. -authuuod-dnhldnotm mmmuw@.
. - samples and the vew of ressonsble - - responded that its
: inwmmm Nas m Z&fabldlhntowm
consistently and the testing devices, OSHA left the
i Wthtmmdh\vmd and obtained an inspection
in fact encourage the use of warrant from a United States
ssmpling deviess during m«.Ammm.
iuaoeﬂm sttempted on February 6,178, but the .
mmcnlwymmcw company refused to comply with the
monitoring warrant. OSHA then obtained a second
Couiﬂnmvdth abonlnupmnﬂon wmwhinhmcﬂeﬂlynthoﬂud '

-

“air sampling and noiulwdtoqltnt ina
reasonable manner and to a reajonable
extent.”

On February 13. 1978, foll ga
series of court p OS&A
began the inspection of ﬁum Cresk's
facilities, At that time, the agency
observed a February 10, 1978 notice to

. employees which stated that the

wearing of noise and air mpm
dsvices was against company palicy.

When OSHA requested twenty-tva
employees to wear the devices, sixteen

* refused. Of the six who agreed, fiiree

changed work shifts and only thee
actually wore the samplers. As & resulf,
the inspection produced inconchisive
results. OSHA then asked the diitrict
court tg enjoin Plum Creek from
lmmha the inspection throughiits
prohibiﬂn. smployee cooperation

Att mult. a hearing was held or: the
two separate questions involvedi {1) The
Secretary’'s authoerity to conduct’

sampling by atta al :
mpﬂ-n?: dw.imc?;n:np:kr:ro:nmd {2} the

district court's authority to order the
rescission of the company’s polidy

, prohlhim employee cooperatiol with

The. district fapheld

' th- Secretary's authority to i

‘personal sampling if the ;mgloy

to cooperate, 452 F. Suppi at 570,
and the United States Court of Ajppeals
for the Ninth Circuit. on appeal, i
the district court’s order and j t,
608 P. 2d-at 1290. The district cogpt also

. held that it had no power to order

rescisgion of the com; 'gnny policy, 482 F.
Supp. at 577; the Nin

specifically addressed this ilmymn .
appeal and agreed with the low ' court,

008 F. 2d at 1280-00. Thus, tha Plj -

Creek courts held that, aithough i court

could not order rescission of mnmy
employees

that the use
“reasonable” lnmnpﬂvc technm“.

Z Subseguent court decisions. ﬁlm
court of & has refused to fi
the Ninth t's holding in Plul
Creek that the coust is without lll\!hoﬂty

‘ to order an employer to permit it
’ wwwmmoml

devioes contrary to the employer's
written . In re Establishmet
Inspection of Keokuk Steel Castifigs.
Division of Kast Metals, 838 F. 42.40
(8th Cir. 1981), aff'g 483 F. Supp.

_{S.D. lowa 1960). Several &aﬁd}bﬁom.

also have declined to follow the Ninth
Circuit’s decision ind have conclyded

that personal sampling is a reasatiable
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which the Secretary cas required by 5 USLC, 353 Spadﬂuﬂy
Eg. [n re Establishment the rule intarprets the term “smploy
Inspection of Clevelend Electric other ressonable investigative -
Illumination Co., No. M80-2118 (N.D. techmiquas” o8 it is used in 29 CFR °

Ohio), appea! docketéd, No. 81-3159 (6u¥
Cir. March 20, 1981} Marshail v.

1903.7(b} im order to clarify a provision
believed by the Seventh Circuit Court of

Rochaster Shoe Treé Ca., Inc., Mis. No.  Appesis (0 be ambiguous. The ruls also
308 (N.D. N.Y. 1981): Marshall v. Miller  makes expiicit & longstanding and’
Tube Caorp-. 1&78CCHOSHD|23.21281 . consistamtly appited agency ce and
28,059 (E.D. N.Y. 1978). procedure which is used in the course of
However, on August 3, 1981, a dmdnd an nspection or investigatisn. Thus, this
Pﬂnﬁldgg‘ﬂi‘:s‘“ﬂm‘:“ imtarpretation doss not effect & change .
venth Circuit reached- hthah-ﬁnmd person.
at result. [n re Estahlishment hw“.:wkjng
Ing of Metro-East Mfg. Co. and | peousdusss.are uaneosssary since this.
in re Establishmant o . rule does et bave s subsiantial impact
Casting Corpe. 855 F. 24 808 (7 on the under the Act.
Cir. 1961). The Court agreéd that the use - For exassple, sinoe the Secratary has
of personal devices is . wsad personal samplers as an
reasonahle but that Z2CFR - oid in OBHA there can be
1903.7 dld not give employers “fair " no justifiable reliancs on a contrary
wamning™ of what is required or prior practice. Furthermore, there is no
prohibited becauss it failed to specify peior interpretation of § 1503.7(b) which
the use of personal samplers as a wenld preclude the nse of personal
“reasonable investigative teclmique.” samplers, and the Seventh Circuit did
655 F. 2d at 810~12. The Court thersfore ot adopt a contrary interpretation.
affirmed two district court ovders Additiomeily, this rale does not alter the
limiting the terms of impecﬂutm criteria weed in making the uitimate
80 as to preciude the use of persooal decision ix OSHA enforcement actions. -
umpln'x’;:i:nm employwes, evenif - g whethera company has violated the
thre emp| agréed to wesrthe . . Act Ageswiingly. notios and public
devices. The Court suggested that the- prossdure ase ennecessary in this
mmndﬁmhb‘ rhhuomgar
fuir warning of the m’:ummw sulemaking s
dl-dmm i, ot 812 ~ . 858.{b) and {d), he ageacy is Dot
(L Reasons for l-nneo‘- m"“h sking, public
Imtecpuatative Rule " pasticipation therein and delay in .
As discussed al;o;a.thnsmhu effective date. " q
always interpreted § 1903.7 topermit ~  Moreover, notice and comment
attachment of personal sampling - - in this instance would create
devices to smployees as an aid in adalag that weuld be coatrary to the
workplace inspections. itdeed. the: public interest. The wee of personal
s practice has been to use is necessery to the
such devicas whenever possible. of effective and efficient OSHA
However; sings s question has beenr Iaith inspaciions. The decision in
raised about the meuning of tre term- - Wnﬁuﬂnm
used In the reguiation and to rewove- *~  unabis i
army doubt on tivis matter, this -pessonal spmpling in the Sevanth
interpretation is being pablished to - Cisouit: unier Play Croak, supra, the
make clear thet the term “seploy other  ~ agamaey’s sbillty to condust 1
reasonable investigutive techniques™ - sampling in the Ninth Circnit has been
sttacimvent of personal : savarely Thms, i these
mhmhmitorthir ciromite, and peshaps slsewhare, the
exposures. -t conduct of vietwally all QSHA
Simce thie rule is sa vule - health inspoctions bee been impeded.
snd « rele of ay and -~ - The comsequent health detriment o
practics, p-dmafpwpmd hat sesults from OSHA's
ing, public participation therwin o affsctively moalior their
and delsy irr effective date sremst - - exposure iowwies and air contaminants
~ ~ - -
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justifies the immaediate effective data of
this rule. ,

IV. Regulatory Impact Analysis

In accordance with Exacutive Orter
12291 (46 FR 13193, February 17, 1881),
QSHA has carefully assessed the
potential impact of the interpretation of
29 CFR 1803.7(b). Based on the
guidelines of the Executive Order,
OSHA has concluded that the
interprstation is not a "major” actica
which would necessitate further
economic impact evaluation and the -
preparation of a regulatory impact
analysis..This ton is predicated:
on several factars. First, as noted ahove;
it has always been-the Secretary's
practice to use personal sampling
devices on employees whenever
possibie. The Secretary's experience
indicates that :hese devices are
compact. take minimal time to attach to .
the employee, and neither hinder nus
obstruct the employee’s performange of
his job. Thus, there are no substantive
adverse labor productivity effects:
Second, since OSHA is required to
provide the personal samplers for use by
its compliance officers, empioyers ile

. not required to pay for these devices.
‘ Tkkd. the Secretary is umaware of any

&MMMQQ that this
amendment woaild not increase costs to-
empioyers and would have little effect
on the economy.

Finally; OSHA finds that the
provisions of the Regulatory Flexibility
Act of 1980, 5 U.S.C. 801 et seq., which
require an assessment of the impact of
certain regulatory actions upon smail
entitiss, are inapplicable to this
interpretative and procedural rule.

V. Authority .
This documaent was prepared uncer
the direction of Thorns G. Auchter,

- Assistant Secretary of Laber for

Occupational Safsty and Health, 208
Coastitution Avanus NW., Washirjtoa,
D.C. 20210. This intarpretation is is#oed
t to section 8(g)(2) of the-

Occupational Safety and Health Agx of
1970, 28:U.S.C. 657(g)(2) and Secretary of
Labor’s Order No. 876 (41 FR 25084) in
tmplementation of the general inspibiction
and investigation authority conferrid by
section 8(a) of the Act, 28 U.S.C. S&?[al.
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CITATIONS AND PROPOSED
PENALTIES

In accordance with sbove. 29 CFR
1903.7 is hersby amended by adding the
following interpretative nete at the end
of § 1908.7(b) A

[} g Coutunofunpunhn;
(h}t'. - -

lnmlv. Notez As uudhervin. ﬂl
term “amploy other reasonable investigative:

udmmurhdmubmhmmmumunmn-

use of devices to measure employes
wmﬂ&caﬂudmm of personat
sampling equipment such as dosimeters. '
pumpe. badges and adlorm-illrmh
employwlhord-no mensure their
exposures.

L] - - Lol »>

(29 U.S.C. 857(a). 657(g} 5 Us.C. 5531

Signed atwmnc.dil(&dnyd
February 1982. R

Thame G.-Auchier,

s
-Ammoﬂdar L
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