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WEST VIRCINIA STPREME OOUNT OF A"SEALS.
Declded February 14, 1933 -
DCRA JOKES, AOM!'RIX., ETC.
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Fuyelte County, Aflfirmed.

L. An employee haa right of uction at common 1a% ox uccounb
of diseasa gontracted by him {n the goursze ¢f nis emplovmcnc and attri:
buradie Ln neulirence of his employer.

€, “here an employee dien of disease contracted’ in the e
course of his eaploymant becsuse of nezligence of nis enployer; the. ;
Latler wiil ne lilable Ln an actlon of damagas prosecuted Lty the persoa
al representalve er tne degeased employde. Code 133 L, 55-7-8, = W
. Obisesse contractuwd 12 the course Cf ant rssuliibg from
smployment L& nol compensable under the West Virgina Compensation Act, |+
Code 2931, ZU-4-1, unlewd ¢lra2gtly atiridbatabia2 Lo & definite, tagliated,

Fertaitansg ﬁrﬂurrunea. . s

«©

e

. 4. Under the Pest.Virgina Compensation Act, Code 1331,. T
£2=2~8, epployers are exempt. from lLinhilsty.rfar dnnagﬂk el avmman: Law
or by statute, for compensable injury or death of an employes, however
occurringy bul &re not exempt from lielilily far ron-sompensable dls-
qdge (G&ubcd by negligence of the employer) or deatd resultving: xrom-
such disease,

MAARILL, “rgsmidsnl]

Tila cuss.involves the auffisleiney of o décleration fer
demayes for a‘leged vrongful deatii. 'The circuit court aver-guled a
dezurrer Lc the declerstlon sid each count and ceriifled iis rurling hber?.

It 1 alleged that plagntiff's decedent wae & laborsr in the

amploy of def&udant, Alashart & Dennis Company; Inc.. cottracter in .
charge ol the congtruction for The ilgw Kanavhe Power Gomwany of "an under-
ground tunnel aboul thirty-two feet.in diametsr and aboul fous miles .
in lencthy bBeginning at a point on the North slde ef Now Rlver nzar !
via Lhs mame 2lds ©f wald rivar acar Qaulesy Junciicn la TFayabie Cuwialy, ’
West Virgina." Tt ls further alleged tnat defendant, Perkins, #a3

the vige~-prevident and general managef of the Hinehart & Deanis Companys
and. "wan. in wmotive ¢chargo)- munagemenb, supsrvision, dLrectLoh'bn:“cﬂﬂvT°Q‘

of the oanetruction of tald tunnel (gr the satd defendant company & i ¥ -f

Trw declaration gontalng six cournts alleging, respectifTaly

{1) fallure or defsndante to provide decedent with & safe placs ia rhleb
to ~erlry (2} Callurc %a cmplny expor lwncud foremesy (D) fallurs o adept
and promulzate pro-~er rules, (4) fallure to ward and {nstruct decedent

13, La the dgngers attendant uzon his employment, (S5) failure to furpish .
sroper tools -end equipment, (&) reilure to provide for propar circula- =
tion of atir. Vnnh eount all=zges not only néegligenee on ihe part of the .
defendents, bub also thet Lhey zcted willfully, wanlonly, and with de--
literate lntention to injure the plaintiff's decedeat. In our oanLon
this latter allepation has no bearing on the ,questlions befere us.  Th
nartisn of ¢mo mtsituta oought to Bs inveltsd io spplissule te dL'{ann
situationa. The periinent part of the atatuts, Sslf-explanatory. . read
"If. ipjury or death reault to- any employee from.the d X
tisn of hls employar to quduce.such‘injury sr aaath tne.employ@
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the widow, widowar, c¢hild ar dependent of the smployes shall have the
grivilege to take under this ¢chapter, and shall al30 hsve cause of anc
tlon azainsl th: smployer as L(f this ohaptor had met Boon e¢nacted for
any excess of deiejges over tha amount racelved or recelvable under this

cnapter," Code 1931, 23-4-2,

The burden of tho complalnt, permsoting esch ccumt, lu Lnag
throush negligence of defendants tr causing and permitting largs quan-
tlviay of alllcs duat Lo pervade and saturate the aimoaphere Ln aafd
tunnal the nlaintiff's decedent contracted the diseada Xnown-as silicasis
ot wnich ne 4ied. It 3o allogod that mush of tho stene ramoved frow the
tinnal wa3 mare than ninetye-nine vor esntum 8ilisa; that compressed air
drills waere used for the drilling of holes in seld stons for the purpose
of ingerting explosives to dislodge the sams; thet large quantitiss of
dust arese from this nparatinn; that water wss not used {n *he drill
Boles to keep down the dust, nor was any other means emplayed by the
dafendente to protect plaintiff's decedent from the delstericus affects
of the dust.

It {5 not ulleged in the declaration that the coroorate Je-
Tecdant {3 not a subscrider Lo the state compensation fund; or; belng
a suPsgriber. 1a ln deradlt or Lie payment o6r Premiums to whica Lt wag
subject under tne gct and resulations of tue commisnionsr. or that, for
some Qther reascn, it 19 deprived or the pretestion of the act. This
failurc of allegation is whe dasis ¢f tL¢ Jdeuurters Demuesiautly cely
upen noddlags of Lhis Court that in actions for damages for personal
frninry against defendaanta 2liglhle vo the prateciion of 4nc workmenla
sompendatlon sat, thare miRL h2 gverment of tha fallwure of sueh smploy-
¢r %o became a subscribar, or, having =subscribed Lo the Zund, is in da=
feult, MoWov v. C. % =, Tel. Cg.. 182 We Va. 9513; CGupnea v. Glogora
Soal Sn.. 37 ¥, Ya. 636,

Draine

H saeks to Justlfy the atasnce &f such alliegation
from L2 degior

re
¢n yy taikking tow position that thia cass is without
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the termd of GLhe »3TY¥man's compansalion 4¢t and tharefoere 14 not son-
Lrollad By tha rsauircmanla theresf. The vlaintiff e positicn ig basad
on four propostii:ons: (1) an employee has rigat of action at common

lan for domngns for digease ccused by neglicsnca of his empioysr; (3)
undar aur saunprarpar? of Lord Campbsellic *23t, iU aush amployse die of

5 dlsease 30 contirected, his personal represeniutive may malntain ac-
ticn for the wronaful death; gﬁ) dimsase., wnathar coenpaltinnal (no
spscific neyligenca of emvloyer involved) or whether non~occupationsl
but attributn™la to negligense of amployar, L& n¢t compendabla, under
the Nast Yirgina Cempeasaifion Act; (4) the compensaiicn sst exoneratss
saployers from sopmon law liabliiity only ta compensabla matiers, :

© The defendente noither atfirm nor dany that occupational
d1s2ase 15 commensedle under ¢ut statute. They gassert that tnat ques-
tion {g not ifavolved in the protlem before the Jeourt. Thalr prigal i
and basic propesiiion is that the cemgensatlon act reltaves subsprid-
ing smployars, nobt im default, fiom Llability to sespuad Lla Jasages

fer {piury or desth of an employee, howaver se¢urring, regerdless of
whatpner tnere %s involved 4 compenzable or 3 non-compenszhle injuly.
Thia poaltinm {2 anught tos Ve grounded on tie foilowing secticn of. .
the workmen's zompeagation act!

n"Any employer subject to tnle chapter who shull elect to pay
tnto Lre workmen's compensation {und the pramiums provided Gy this ¢hap-
tar shall not be liable o respand in damagea at aomman law ar hy sba-~.
tute for the injury or deavh of any employee however occurring; after
sueh elaetinn and during any perlcd in whign such employer snall not e
in default in the payment of such dremiuma and shall have complied fully
¥Ltn a1l atner proviadions of this enapier: Frovided, Thee the injured
cmployes Has remaluvd b N8 ewsvice wilh avtice Liwt hlx pmployes Las
¢leectes Lo pey inte tnhe workien's compendetion fund the gremiums pre- |
7ld2d vy tals chapier, The continvation In tha service of soch smployer .,
#ith =uch noites aball Yo deeped a waivar by tha omployeas and 8y the -
parants of any minoc employee of tne right of act{on a3 eforssald, uh}p@ '
the empleyse or hla or her parenits would atherwise have." Code 1531, -
25=8«6, . :
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The sectlon of our compensation statute which‘detinea

COMPpUERtiodLsd AW YOl o SEada:

“The cvamlesicner shull cleburse hile voriwen’s compensasiun
furd to tho cmnloyced of such emwluyers ws are not deliuguent io the
paymont of pramiume for 4he nwiids o whilull lises injury uvecurs, &nd #no
neve ctherwize ¢empllied fully wilh the provisicns cof this chapter, end
whiak rmplayese shell heve regelved perconel infurics in Lhis State in
ihe coures of and resulting from their employweni, or to the decendents,
if any. of euch employees in c¢sav deatil kas ensued, uucurdlng LO the
provizions hereinafter made; and gleo for the 2xgenses of the edministra-
tion cf tnls chaplur, as provided {n szeilen itwo, article oneé of this
chepter.” (ude 1451, 23-4-1. Cnds 1932, see, 2526.

- yitth retferente to these sections of the statule defendanta
urge thet hé presivs question Liefare she Court 48 whethier pletntifrre
decedent's injury 1s actioneecls in the Llght of the provigions af sec-
tien 2016, and not whether 1t 13 compenesble under asccticn 2526,

True; 1n the last. anglyels, the question of whether plain~

Lifrie dealarction arcsents w ccude of action wuIt be Jenermiued spyci-
tleully i thz Lisht of svelion 251&, but ln.answering Lhat question
the Court, acting undér familiar rules of statutory ccnstructidn, must
loon to the whole act, and, «e Latrk, MRt loak ¢oecially to seclicn
4324, vreauss of thy peculier ernd necessary ccrrelation bebween that
secbion and ssction #8016, Currelation cxists bHacguse both. sections
Tist be exacined in datermining the risher of an istursed esmpléves. The

sital lenguage er mection 2518 enncli thal an employer subjecl to lae
corpanaatlon aot. ol o defaultl, vzaslt el Le liable %o regpond in
dameger &l oLnon lew urr By stRuile oo Lajury or dgeln L7 any emglorza
aoEsver pacurtingt silandisy alons end literslly fnuerproied wouird geea
Ly tusialn Lne eontentien ef the dafendants that 2a action for dumeges
By an ¢wdisve. agalast an smployar for ing

jury arislog from the =;mzlay-

;
4
mankt may nol L2 puinbelped ¢vaa sacuph Theh Ingury or AlsaBility 1S noc
cempensahble, But the mesaing of that clsusa must nci Ls determiced frow
Lts coid phredeology slone, Censlideration must be glvern to the beck-
zround and puvrpgsa of anapanratisn actz, ©d the 2vllz socuyat Lo be
eorrsscad and the objects to be suteined; to tue rules of the coumca s
wlin reletion Lo pight of eglion (or ipsusirial injuries 2pd fiseamys,
both vcsupzticnal and ouherwise; to Lhm2 lemislative Risicry ol our ewn
act; and 33 «il puriiuns of the =gt wnioh may b of assisgtanss Lo dete
erminine the legialative lntemt vilh rossect ¢ the said phesseslogy <°
zzghion $8i$.

¢ right of sctlon against

Thai, 2t common law, v
y emplayazs in the coursa
&

amployare For ascidental indurlies c
o7 their employnent Lhrough negligenc . emglovwer, capnot be gain-
aald, The reports abound in duch cas2z. Bul tho gieatien with wileh
w2 are more witally ssmcsrned 1a shetier such right exisis for damagse
aricing frnm a4 0e conbtrudtled L the sevide of srqployr:ent, thrangr thn
negllgenss of Lhe amnloyer, 2 Find 14 stated thet at common. lav. an
emplcyes hes ng right of sctlon iar {njury arising frox ozcupatiaonal
disanse, adsig v, Aeme Mhits Les? & Colopr Torgc, 198 Migh, 197, sited

tn foduatrial Commicsica v. @Bezwr. 2 Ckie State 2opts. 209, e under-
mtand hat toldleg te mean thut ruch right of acuisn does not exist in
the employee mérely becacse he hus contracted dlegease as an incident ef
nls emglayment, An the absence of a shewing of neglizence on the partc cf
the emplayer, becanso suoh dlagsave may ariase In spite of 4de oare of the
employer t3 grevent (tz teine cortracted by the zmployse. In such cir-
sumétanges, it brecomea a risk of .a¢ employment walck an zmpleyed, sul
Jurls, must by srssumed bo have szken upon mlmself. DBut that an employ-
ea hax rigni of eotlion =t oommsa iew for diessagse arizinmg from his em-
ployment thrsugh tha aegligense ¢l the emplayer gsems ¢lear. Snith v,
laternational Hich Speed 3teel Co., (H.J.s 120 aAtl. 186; Szalikewski —
2 Gobscae Co. . (d.J.) 5e &ul, ¢-L; Traut v, “iokwire ate.. Coro.. 195 |
M.¥, Supp. 228 Jellien M=l Mo, _¢. Adletnma. 347 S.%. (¥Xy 7 §72; Doanelly .
s_inneapelds Wy Cp,. 201 W.4. (Mimn,.) 208; Wapnes » Javne Ohamis
es! So.. 23 AL, (Pe.) 772; In re iaggalet. 115 lLE. (Masc.) 972. A
vsrce and Bucoinet statement of tne ruls appears la In re Hurle, 104
%.E., (Muss.) 3%8: «at pommon law til2 itneerring of o €icaeza or harm Lo
neelih is duch a persenul wronyg et ta warrent a recovery if the other, .
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elements of 1liabillty far tert ary presint.

Ir o‘uxutlf"‘a deceden!, had zkhht of actlon abl sowmon Law,
(not taken sway from alm by the workmen’s compensation act) egelnal
vhe defendar®, then, under cur eounterpart of Lord Cazpbeil's act his
admxa;aLratr~x hes o right to proseocuts this suit. This i3 in eccord
+ith the exprsss provieion of the steiute, The statute reads: “When-
ever the death of 2 person shall he caused ty wrongful act, neglect, or
default, and the met, naszlant or default is such ss wruld (1f deeth had
Aol ensued) have entitisd tha pa“hy injur=d'to maintain an action to
recorer damazss in resgecs tnareof, ithen, and in-aversy such csaze, ths
pearson wie, or Lhe corgorutisn wuicn, would have been llakle if daath
nad nob ensued, shell be lisdble to eun zetion for damages, # & # ¢
code 13Elu 55744

1e diszase toniracted oy aa vnploryed in dhw cuurse of Hly

employmant compensacle under our stelute? e luink 30, ir wle discase
Ue aviritiitable to an exposure or Lnjury at a definite tize. Conley v,
Compenaatis P-aniszioner. 107 W.Va, 85%3. In that odame it appoured
Ll Loe piaintl ent wac goldering spoutling with & gasoline
10lderlng torei. qnd that on the rirse day ne used tne torch i1¢ gx=~
ﬂerieﬂcei nerTaniadady ard nasddgcha’ and on the seeond dur n2 wag sufrer-
Ay 80 Heverely Land i way nucessary f:r g L9 ceuss wergL. fils 2vi«
denca dlna nied Leet bthe emglayss wat polssned By carbon seonoide gas.
{n our decisinn we asyd:  rIls the r:iat:nn s the poisc"ln Lo tus
L is cdauatiry or goincident?  If caureny ', or if tne stenosle wmas
sar1elly aggravenai Lhersdy. Sceranase awntisfis decazdent) was gn-
nied o afmcenuauxﬂn " rhau sase mus taken ae sutharity for

e pro®dcilon Thei diseass, SenereLly , 15 Compuunzable wiles
tne Jorumants sompvnaation stsluta. The ing @23 cn 1he Sasis of

a

specific injury et o rinad sime, wher §rmaaLs of indafinitsness
wad unoe.la.aVJ nr* slipiuayeds & &
sented in archibeld v, fomnenaatisa 23
W workman met :eath vecause of mislakingl; ag poigon for water
~hike @t work., His depsndints warz ow x;sé znsatian. The Chiso
c3ge oy indus:yriel Tommigsicn v. [obtp. S8 unin Sv. &%, maxead thls pro-
vosiiicn clear, 7Tid8 ceurt taera held, .shat alihsugh Yoccupational dis-
easa" ig not compensable undar the staziute, the accidental and unfere-
zgen inhaline Gy an emploves, in ine coursz of Liz zmployament, of a
specifle polson or zas, resulting im injury or dasth, is 29T en “octur
peiional digaanat and is ~onpen=aola fueh is Aot tae sordy 9f situa-
iion Lnvalesl fn '-s eaga ab bar. #ir2in Lne Glz2e2ee is aulilbutadle
ta exposure extendinx througzh & lonx course of emplcyment. Ss,'ou{
srecial lnquiry is this:  Te diseane whlen is contracted 3y &n amployee
LArSUA N AN 1Atef iy hg asriad OU emalosnie nuah1= wed e tha wc?k-‘
wap'e comnmnsakion snatutz? In our oninlbes xixcaa g arising are ad.
compensayvle undar cur statuts,

3

adred Situalion was pra-
L 1T WUVa., 4¢3, where

"14’\'
a»-»

e ungalisfaciory naturs of Lz resull g oon r2-
nﬁri an gomman lic aeriong Tor redrsss o wrsno: by emglayers
e nasligenea of 2mployers wuy & iurze =1 the svil Lo
o2 cb:.“uL(d by LA COmoUnssat Lon cgacimeats in ARlisz stats end alsewaers,
muat Sld ByeLen wei unsalisfactary tg bola emdloysre ang employess. The

atiang was based ue Lisurplic injury of ‘one s=arlt or

rreal malg

el 230G
snother, Achi nased on digease were reiitively g9 Id%w Ln nuubel x&
WAL LS give omshisiz Lo the néesniity of change Ln the mapn2ayr of provid-
inp cempznsal 1nn tg injured ew"layees and hsir du:eraenta. €0 that )
1dere 15 00 SUTprize o spaminalien ul o Vhus shackiag Au & of our wors-

zan's compeasallon et of 1217 to flnd tasrzin athed 88 2 surpoae of
taog ged "to prcvike a methed of compensatic- for emplayeed that may ee
tajured, or the dspendants of chse (illud 15 the ponras of their em-
ployment % # ¥,."-and that Lheve i3 refarsnc2 in the sazacting clause
Lo dlsease. Acle 1913, chaptar 10. %an; of ihe sectlons of the ori- !
zlanl sampanaatian set wara amended and re-enacted by the leglslature ol |
L2158, acts 15135, chapter a, The Endcti"é clauze there, alge, makes
apeclel refereace to emw;oy°es who may be injured bul makesz nu reld8rence
Lo emplavees wh9 mey contract dlseass in the course ¢f thatlr empluyment-
“hen one l2 spoken of a3 haevifg been pnyeicslly injured, the thought -
coaveyad i3 that he has been hurt or woundad, that Lhroagn external rorcs'\

he hag suffere) traumatisn,
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5o that, Ln sur vizw, when the lagiclaturas pade nrovislon far workmen's
injured in the ecurse of and reculling frow thelr employment, inmlury

othor inan {rom discaszz was Lhwe maller Lo winlch primary considerstion was
being given,

. .+ In the zavaral s2ectinne of ths warlkmen'’s compensat{on aul vhe
#erds "injury” or "injurizas® gopwar frequenily, e commisslanar must
annuslly maka: a svorn report to the govsrnor contalning "a genaral stata-
ment 2§ the cauges of the aecldents lending tc the Injuries far which
tho awurds were mada," Code 1931, 23-1-17; employers not subacribing to
the act or in defaull chal) be lieble Lo employecs for dacagea "sufferasd
oy reason of atcidental personal injurizs sustained in the courss of
employment, = and #sazli not gvall themselves of the derfense of fellow=
servant rules; asgsumpilon af risk, or coniributory negllgence, Codas
83-2-8; compeansatiza siall not be puld "on s2¢eount of £ny perasonal in-
Jury to or dgativ vf any employse coused By & selTelnriicied injucy,”
Coda Z3-4~¥; rousonagle Iunersl expensss shall be paid “In case the par-
Bonal inJury causes deslh within tha.peried af four yoars fram. the date
of i original Lajury s = 4,0 Codo 2I-d-1. Thees parases und numargus
uasr similar ones in tae act ladleats thal the legizlalure was in no
#lse consldaring diseasec arising from occupabtion extending over an in-
dafiniie period of tlma. An intaresating diassusalen (ademittadly oviter)
by Judpgs Livelg cf tha guaation a3 Lo whether cecupaltional disassa ia
conpendahle undér our compensativn ast aspaara in tha ca3de af Davis v,
Lonpenasation Joantaviensr; LM Y.va. £25. He msoiad Lhe question but
feudinzt 0D canciusion,

Fariy-i'sur siabse of the unlan hav& eaneted workmen's compaen-
setlon lams. OJwe Junad' O1geel or urwmsn'z “ompensailon Laws {(1Itn
Id. LIER), pags V.

Thege snaoctmonte and Lhd ¢onuarugiion \iereol b¥ the Swurta
57 he respactuiva shtates (n regard (Lo oscupaticpal Wigsase geam to fall
tnto 3ix gentral clesees: (1) cccupatlonal 1ic2aze expra3sly sxcluded
sntirely, or, =xcept as d'recily attribuatailix ta acefdent, 33 states,
(&) oecurational dlzgass arisipg from emplayment; compensable, I ztates:
(3) speciried znd enumeratsd occowpational Jiscaces ¢ompenaable, 3 states;
(4) disease nobh mentioned by the ee! duh held Ty the courls not ia e
coseenrsabla, 1 state (Mich.y; (8) disesza nct mentisned by the aat but
nela Dy Lie cauris 0 Yo sompanzavie, 1 glat: (Baszz.); (5) disesse not
meniionel in he get amd %he guestion yet unizcided by the courd of last
rouerb of uhe alabe as Lo whe compensieble or mal, ! stals

- ther Jissass Ls
(¥.Va.), The lgssachusatis sours holde thah tie act of that stata dees
ney lim.h compensetion 9 injuries Jy 2ccidenti byl that it “goes boyond
tmaee limita and includcs such diseeases =22 f2irly may be termed person-
al injuries " In re Umsggelaet, (Masa.) 116 N.E. 972. But, as appears
from the decision {n thet czse and Piuer.al's Case, (Mess,) 127 N.E.
424, tha eauch d4aea nol cunstrue the ac- aa apnlicahlia ta all Alsssszes
which wmsy t¢ 2itridutable to emplayment, In (urther discussion o the

wmvisnawh BLY B22 Jzrper v, Imperizl Furnisiure fo., {Mich:) 166 N.¥. 243,

As slraly peinted oud, our wurxmen’s compensatlicn lew, en-
acted Ln 1S1%, waz ln largs measurs re-sracid Lo 1918, In 1919 (Acts
191¥, ciapter 13L1) therawas anothler re-enacizent of many of (s scctians
af Lhe compensetion law, LI 2% hed bteen ‘e legislaniva Intentian WO
aneluse Lisease, oscupaticnal ¢r otherwire, within the terms of the ata-
tate 1% would have heen a simple matter so to daclars and not to leave
Vha matier subjsci Lo inferencs. A oinllas deductloc and the Lzgi of tae
narrowness of witle of Lhe Michigan act wzre amphagized by the ceourt of
Loat state. Adgmr v, Acme “nite Lead wte, Farks, (Hieh,) 148 N.W. 488
%5 ahove nated. the 1if1eq of tas west virglne act of LOLT and the emend.
story ect of 1915 make ne mentlon of compensation far disease. Taking
1AL0 acesunt thesé ssveral matters, we ara of opinioa that digesse; whe-
Laers occupational or others se, 15 ach ¢ompensable under the Teady Virs
ging statute, exesdt {n tianze iastunce

Lo a ageclfic upd definlre evanl ohlch rer rsmsonably Yo glesgud as &
perdenal injuey. Thile conelusivn was prusagad by a statement of Judge

“
n

TulflfenVargel, sussking 00 LNE SOourl, 1n LOouls Vv, délin-udclormigik Lomabr-
tctlon Co-. 8O #,Ve. 159, 92 §.2, 245: vIt (the compensetien act) o

- & o

: nanme™

8 whers the diseach: ls abthributable |
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Lajury or dinath of any emplayes kawevar oagourring,” L% suscsytlhle- of
L%a eonstrictiong——tha ono weuld measure thz words as thoy signg alons;
the otiter would aparalae them In the light of the oiher provisions of
tre act, and of thu verinus ecom>lexitles of tha situatisn ao Rerein
updartaken Lo de dlocussed, e do not share the view Lhat thisg is
essentinlly a lyglelative matter aund that the above Quuizu worda of

toe statute must be 1lterally construed and the affect riven ta them
whilch the phrasa lmporis when standing alene, True, the courts must
adminieier the law as 1% is writien, and must not undartaks s make
law. 2ul whers a oourt iu eonfveatad with twe couslruclions=-the Tipst

- destraotlee of geravnal cighis In Lpmt it taKes away the mesns of effec-

tussing such rights and of obluinlng radress for their breach, and tha
other not deswrystive of eilier righta or remedies but harmonizing wita
aeale conceptions of personal justice=-ihe lailer 18 prerarrsd, Thls
is interpreting law, nol making it. The courta will nat reccgnize that
thers is un open gap in the law rzhara by reascnadla Intergretation such
undesired condliticn rnan %e senided. Taerelore, ws ars of opinien that
it waa Lhe lsgislatlve incanty aa expressed ln our yuympsusabion law
(fede 1921, 23~2-6; Code 1932, sec¢. 2516) tc exompl employars fram
llability for dameges sl 3amegn law or by statute [or compensabla in-
Jury or lestn cf employees, however ocsurring:; bt not to exempt frog
liabillzy far von-compenesbio discaze {cauased by negligencs of the
amgloyer) or desti reeuliing from such dlaeazsa. THis visw 15 bulwarked
Oy pirassulocy of tne said section {iself, It relieves an employer
from Lisbility far “injury or death" of an employze, providsd; “the
injurei smployaa" kig romained in lhe emplayer's service wiilh noslge
that wne emoloyer vas a subicriber Lo bhe #drkueen's compsnsation fund.
Mote the lancuage “fnjlur~ or deslly® and *injursd employes?, As alrsady
discussed, tn2 laglalatuc2 ln meking provision 1n the act for injured
werkmen wag givicg primery coneldarstlsn to lnjury other than disease.
The phrages "{njury or deati” and "injured employee" ag used in the
sald sgection musl therefare e tuken ¢ mean an émplaoyee who had been
Aurt. Traume!  IL d¢ frea liability te bim nr Als perssnzl represens
tative that tre stetuts arfesds relief. )

It is wrasd for gefepduals that our ¢case of MoVey v Ca &
£, Tel w©o., LU3 W.Va. IlG, tommits us to the proposition as a venced
hy teem tnet Lhe stafute exampto smployirs Frem liapility for cny oeort
or iajury or desilt thwl mey cvertaks an employes, regardless cf he
eeuce.  In the cpiniod ia the' ¢aps Judge veudn, speaklig §for the cuuit.
said: "Ii neuld yesm gialn tbel the legirlature lntended ta ralieve
Lhe smployoer f-or uny and 8ll olvil rceponeiblilitize at common law,
greming oul of or in any way canneated with tha injury or doath of an
enployer in the service of en employer wsho hed fully cosplied with the
reguirements of the aet, The words used elearly import this." That
statment must be comaldsrad An the Light sf the faots of that casm. Tac
cate involved an actlon of dsnages by a nusdand for Injurfee received
by hisg wife wnile tn the smplouyment of & teléphone company. The Llmjury
a8 corpenseble usdsr Lie gtelube und 1% apgeared from ths declaraticn
LhAL Lhe A8t ewmiont wae an «nfioyer within Lbe meaning of the worikmen's
compenseilon lew., The daclorusiion did not allage that the defendent
ned not giectde Lo compiy with ithe proviajons of the compenhaation law,
or, heving orivinglly complled wae ln derault. %6 Aeld LO&L Lhe qeclars-
tion did not s*atw & ecuss ugalnet the acfendani; beocauze 1% was proboed-
ted from sueh actions Yy Lha rerme of «he compenaation achk. 4% the
Rrste of ke cens vas A zompenecbls injurys Etatoments in the <pinden
vwere wade on tho! bremise. The ¢ourt vey in no wise considering nuen-
rampansahle fAlceazs attrlbutable to nogligonoo of an cmployers the
statement of the court stands unimpeachable alx Le matters to which it
wes intended to be anplicaible, bni Lt cannol properly be deemed appli~
cable Lo matters not then under consideration by the court,

Much relianca is placed by the defendants upon the case of
?ajachucc v, "1lliard Ctoraye Pattary Co., LOG6 Chiic St. -
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Hepts. 538, {n sunrort of the prepesitien thet a literal interprutatlon
shonld he given In the exemptive Langwage of tho statuts undec dis- -
cuasion, In go far as the Quto case may be teken as authority for the .
position af the defendants, we ars net persuaded thereby that we zhould
employ a literal and absolute copstruction of the vords of the atatute .

¢lthout rogsrd to the 3¢varal other elomento mhicl we have dlycuxued
in this declsion,

~ In the light of all of which wa are of opinlon to affirm’
the sotien of Lhe trial cour: it overraling tae defendants’ demurrer
tu tie plaintlrf ‘s Aacclaratloo and each count thereof,

Aftirmed.
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