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Mr. Jimny M. Negem
Negem & Bickham

440 Southh Vine
Tyler, Texas 75702

Re: Cause No. 36-20410; Samuel M. Brown apd wife, Annie Brown
v. Tyler Pipe Induscries, Inc., et al; In the 334th\\
Judicial District Covrt of Harris County, Texas
Our File No. 11¢v147-C01

Dear Mr. Negem:

Please accept this-response to your request for an explanation
of my-position: regarding -he applicability of-the Texas Workers'’
Compensation bar and othe: matrters related to this case. Please
understand that in an atteapt to sez out our poaition in a sxmpla,
non-legalistic fashicn, certair mattexrs may be axcluded from this
explanation and azaddressed in later correspondenca and/or court
filings. Any matters not expressly discussed in this letter should
not be considered irrelevat, arandoned or waived. Moreover, since
thie letter is written at vour request and, as I understand it, is
an aid in explaining the lecmp situation to your client, I trust
that you will not seek o i:tave “hir letter admitted as evidenca at
a later date forxr use in this cr any other lawsuit. I would ask
that you oot digclcecae this lattsr to anyone not directly - involved
in this lawsuit. You have indicated your willingness to honor this
request and I will laet you stand cor your word on that issue.

I believe that a brie? -eview of the background facts of this
matter clearly indicate that s=veral of the Defendants you have
sued are .inappropriate Deferdents, no longer exist and/or are
immune from liability under the Texas Workmen‘'s Compensation Act.
You have filed suit against Tyler Pipe Industries, Inc., Tyler Pipe
Industries of Texas, noc., Gustin-Bacon, Ine., and Swan
Transportation Comwpany. 1 have provided you with documents that
clearly indicate that at the time of Mr. Brown's. accident,. April
26, 19%4, Mr. Brown was enploy=d ky Tyler Pipe Industries, Inc.
The information coatained .n Mz, Brown’s personnel file, which has
been produced, clearly indicates that Tyler Pipe Industries, Inc.
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was: Mr. Brown‘’s employer at the time of the accident and is,
therefore, unquestiocnably barrad by the Comp Act. In addition,
there was a corporate Ieorganization effective on or arocund
December 26, 19592. that changed the corporate organization of the
companies in the Tylezr Corporation family. After December 26,
1992, Tyler Pipe Industries of Texas, Inc. was no longer an ongoing
business concern. Likewiaz, afrer December 26, 1992, Gustin-Bacen,
Inc. ceased to exigz as a separate company. Therefore, three of
the entities against which Plaintiffs have brought suit are not
legitimate Defendante. Th.s corporzte recrganization is completely
documented, recorded witl: the Secretary of State of Texas, apd
occurred approximately one and sne-half years prior to Mr. Brown'’'s
accideat. As a result, I believe that it is sppropriate, at this
point, to digmiss all claims against Tyler Pipe Industries of
Texas, Tyler Pipe Industr:es, Inc., and Gustin-Bacon, Inc.

The only remaining Tyler Defendant named in this lawsuit is
. Swan Transportation Company. i have praviously provided you with
documents on behalf of tiat company. it is dimportant for your
analysis to know that Swa: Trarsportation Company is, as the name
suggests, the tramnsportactiorn arm of the Tyler organization.
Although Swan Transportation Company does have a terminal located
near the Tyler Pipa foundry ‘n Tyler, Texas, it is a building
completely separate and spart from the foundry. It is located
approximately one-half miie frcm the area of the foundry where Mr.
Brown was injured and had nc enplcyees in the area, and probably
not in the foundry, at the “ime of the agcident.

You have peointed ouz thzt Swan Transportation Company, a
Delaware corporation, was fermerly known as Tyler Pipe Industries,
Inc. (also a Delaware corporstion). While this is true, the
documents that I have prowided to you indicate that this occurred
for a period of approximately one day and was essentially a matter
of title transfers. This 8pi:i-0ff occcurred before December 26,
1992 and, therefore, nothing tkat was done at that time could have
any effect on the acts, omissichna, conduct, and/or conditions that
allegedly caused the accident made the basis of Mr. Brown’'s
lawsuit. As a result, the relationshir between Swan Transportation
Company and Tyler Pipe Incdustries, Inc. (Mr. Brown’s employer) is
tenuous at best and basel on proximity and geography rather than
some joint entexprise. Any zlleged relationship betwsen Swan
Transportation Company and your client: i1 non-existent.

You explained to me that your client is aware of a settlement
of another work-related accidernz and lawsuit filed on behalf of Mr.
Castillo. While that aczcident occurzed at the Tyler foundry and
the plaintiff was an emp!cyee at the foundry, the similarities
between the two lawsuits and there
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The most important distincction between this case and ths Mario
Cagtillo case is the date of the accident. Mr. Castillo’s accident
occurred on December 21, 1290, on the Tyler Pipe plant premises in

Tyler, Texas. Piairtiff's primary liability theory was against
Tyler Pipe Industries for general negligence in failing to enact
and enforce sufficient safety procedures (including employee
training and equipment inspections) for the protection of its
subsidiaries’ employees. Plaintiff in that case alleged that the
parent undertoock the duty o provide szfety to TPI Texas employees,
including Mr. Cagtillo.

As I have attemptei to point out above, the corporate
structure of the Tyler Pipe family of companias was completely
different in December 1$90 tnan it was when your client was
injured. As you know, the corporate restructuring in 1992 changed
the corporate organizat-on o©f the companies in - the Tyler
Corporation family and did away with the parent-subsidiary
relationship that was allegedly the basis of liability in the
Castillo case. As discussed ebove, you have Sued two companies
that are no longer ia exis-ence and one company that employed your
client. That situation a.one completsly distinguishee this case
from the Castillo case. FErooks v. National Convenient Stores, 857
S.W.248 8%8 (Tex. App. -- 3an Antonioc 1995, ne writ), is both
relevant and instructive ©n this issue. In that case, the court
applied the Tidwelil atandzrd ari was openly reluctant to impose a
strict duty for work placs safisty upon a non-employer ccrporate
family member. The bot:om line is that we have, through a
legitimate and  appropriately cdocuwented corporate restructuring
(which I might add was (lone <or reasons that have absolutely
nothing to do with the Cag:illo case) have done away with the only
viable theory of 1liability forwarded by the Plaintiffg in that
case.

I hope this letter serves to better explain my clients’
position in this matter. A3 w2 have discussed on eeveral
occasicnse, my client feels very scrongly that thie is a case which,
despite arguments to the contrary, should be disposed of by the
Comp bar. Regardless of your argument about Swan Transportation
Company’s role in safety :n the Tyler foundry, you cannot argue
that Tyler Pipe Industries. Inc., Tyler Pipe Industries of Texas,
and CGustin-Bacon, Inc. should zemain in the lawsuit. In fact,
unless there is additiozal information which you believe is
necegsary on this. issue. I believe that: these Defendants should be
dismissed £from the lawsuit Zirectly. Continued maintenance of this
lawsuit against those companies, especlally Tyler Pipe Industries,
Inc., could supporz a find:rg o!f bad faith.
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Please address these issuss to your client.at your earliest
convenience and let me know if there ars additional documents thar
you absolutely need in order to make your determination that
dismissal of the above-refarenced companies is appropriate. At
that point, I believe we ghouléd quickly address the issues ¢of Swan
Transportation Company’s :nvolvemeut in this case.

I look forward to ta’king to vou soon.

‘R. Bruce Hufley

RBH/k1lt .
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