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February 12, 1991

DERAY, EXPRES

James H. Tourtelotte, Esq.
Robinson, Donovan, Madden & Barry
1500 Main Street - Suite 1400
P.0O. Box 15609

Springfield, MA 01115

Re: Warren v. B.P. Goodrich, et al.
C.A, No. 89-30201~F
Our file no,:; pP-16183

Dear Mr. Tourtelotte:

We acknowledge receipt of your letter dated January 9,
1991 (”"the demand letter”), which purports to be a written
demand for relief on behalf of your client, Alice L. Warren
pursuant to the provisions of ¢.L.c. 93A, §9. The B.P:
Goodrich Company (”Goodrich”) believes the demand letter
fails to ”reasonably [(describe) the unfair or deceptive act
or practice relied upon and the injury suffered# ; as required
by the statute. Further, based upon the information
currently available to us, each of the rather conclusory

factual allegations contained in the demand
to dispute. letter is subject
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The purpose of a demand letter under c. 93a, §9 is two-
fold: (1) "to encourage negotiation and settlement by
notifying prospective defendants of clainms arising from
allegedly unlawful conduct” and (2) “to operate as a control
on the amount of damages which the complainant can ultimately
recover.” spring v. Geriatr Authority of Holyoke, 394
Mass. 274, 288, 475 N.E.2d 727, 736 (1985), quoting Slaney v,
Westwood Auto, Inc., 366 Mass. at 704, 322 N.E.2d 768. To
accomplish these purposes, it |is essential that the
complainant define the injury suffered and the relief
demanded in a manner that provides the prospective defendant
with an 'opportunity to review the facts and law involved to
see if the requested relief should be granted or denied” and
enables him to make *a reasonable tender of settlement.”
spring v. Geriatric Authority of Holyoke, 394 Mass. at 288,
475 N.E.2d at 736, quoting Slaney v, Westwood Auto, Inc., 366
Masg. at 704-705, 322 N.E.2d 768 and York v. Sullivan, 369
Mass. 157, 162-163, 338 N.E.2d 341 (1975).

The purposes of the letter are not accomplished if it
fails to set forth the acts which constitute the unfair or
deceptive practice claimed, see Entrialgo v. Twin City Dodge,
Inc., 368 Mass. 812, 813, 333 N.E.2d 202, 204 (1975), or if
its demand for relief is exorbitant. See Spring v. Geriatric
Authority of Holyoke, 394 Mass. at 288, 475 N.E.2d at 736 (An
exorbitant demand for relief “is hardly 1likely to promote

negotiation and settlement or to operate as a control on
damages.”)

The numbered paragraphs nos. 1-6 on pages 2-3 of the
demand letter, which purport to describe the “unfair acts and
deceptive practices” in which you allege Goodrich engaged,
fail to set forth said acts or practices with any
particularity. The language of the numbered paragraphs is
more in the nature of the general allegations of wrongdoing
made in plaintiff’s complaint in the captioned action. The
paragraphs identify no individuals, define no specific acts
or omissions, and set forth no dates. The paragraphs do not
even refer to any specific testimony taken or documents
produced in the course of the ongoing discovery in the
captioned matter. Given the generality of the allegations
and the absence of any factual support therefor, Goodrich is

unable to evaluate its potential 1liability. The de
letter is therefore insufficient. Y mand
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The letter’s insufficliency is not cured by the
allegations contained in the second and third paragraphs of

page 4. Ve would be most interested in learning the factual
foundation for your most serious allegation, i.e., that:

B.F. Goodrich, along with the other members of the
{Manufacturing Chenists’ Association), engaged in a
deliberate cover-up of Dr. Viola’s findings and
agreed among themselves to withhold this
information from NIOSH and from the general public
for fear that it would have serious econonmic
consequences for the vinyl chloride industry.

However, without more particular information as mentioned
above, page 4’s allegation remains merely an allegation.

Furthermore, referring to page 3 of the demand letter,
the description of the damages suffered by the decedent,
Alice Warren (his wife and administratrix) and their two
sons, Daniel and John (whose right to recover is not at all

clear), lacks any of the specificity envisioned by the
statute. While the letter alleges that Mr. Warren:

was permanently disabled and suffered conscious
physical and emotional pain and suffering ..., that
{he) died as a result [of the actions complained

of}, and that (he] suffered loss of earnings and
earnings capacity ...,

it blatantly fails to specify the amount of his damages.
Even should you argue that it is difficult to assign a
specific value to his alleged pain and suffering, it is

beyond dispute that *loss of earnings and earnings capacity”
is quantifiable. But the demand 1letter offers no
quantification.

Similarly, while the demand letter contends that Mrs.
Warren and her sons have suffered damages including #loss of
reasonably expected net income, services, protection, care,”
etc., and "funeral and burjial expenses and other incidental
and consequential damages”, it does not set forth the amount
of these damages. While not all of the damages alleged are
subject to precise quantification, most of them are and the
remainder are subject to reasonable estimation.
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Lacking any itemlization or enumeration of the damages
alleged, the demand letter fails to accomplish its purpose:
Goodrich cannot estimate the value of any potential liability

and therefore has no foundation on which to base
negotiations.

Finally, the demand letter is inadequate in that, given
its fallure to set forth facts and its lack of any itemized
damages, its demand for relief is exorbitant. Mr. Warren was
in his sixties when he passed away and his only dependent was
Mrs. Warren, herself well into mniddle age. Without
extensive, well-defined special damages, it is hard to
understand how the demand letter arrives at its two million
dollar demand. Without much more factual support than is
offered in the demand letter, such a demand is hardly likely

to promote negotiation and settlement or to operate as a
control on damages.

Beyond the deficlencies of the demand letter, we feel
that Goodrich will prevail on the merits. Discovery has thus
far revealed no evidence establishing that Goodrich’s VCM was
delivered to the Indian Orchard plant, that John Warren was
ever exposed to any Goodrich VCM at the plant, or that any
such exposure caused his illness. 1Indeed, given the results
of the only biopsy ever performed on Mr. Warren, even the
diagnosis of angiosarcoma of the liver is very doubtful,
especially in light of the unusually high incidence of other

types of cancer in Mr. Warren’s immediate family. The 4
letter addresses none of these issues. ¥ emand

Four further points must be made. First, the actions or
omissions of which the demand letter complains took place no
later than 1974. The applicable statute of limitations has
run. Any claims plaintiff may attempt to assert pursuant to
the provisions of c. 93A are time-barred. Also, to the
extent that plaintiff complains of actions which occurred

before the time of c. 93A’s enactment in 1967, the statute is
obviously inapplicable.

Second, to the extent that plaintiff complains of
actions that occurred during the effective period gf C. 93A,

§ 3(1)(b) (Repealed), Goodrich is exempt from liability under

c. 93A. Section 3(1)(b), which was repealed on Octob

er 6
1983, exempted a defendant from liability for transactions
which occurred in interstate commerce if it derived at least
twenty percent of its gross revenues from transactions in

GE0840
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interstate commerce and the transactions or actions
complained of did not occur #primarily or substantially” in

the Commonwealth. The statute’s repeal in 1983 did not have
retroactive effect. Goldstein 0il Company Vv. C.K. Smith

Company, Inc., 20 Mass. App. Ct. 243 (1985).

Third, the Supreme Judicial Court has expressly declined
to rule on the validity of 940 Code Mass. Regs. § 3.08(2)
(1986), 1i.e., the Attorney General’s regulation imposing
liability under c. 93A solely on the basis of breach of
warranty. Maillet v, ATF-Davidson., Inc., 407 Mass. 185
(1990). Therefore, the validity of the regulation is still
open to guestion; Goodrich does not believe the regulation is

appropriate and would challenge it, should a claim thereunder
be made in the captioned action.

Fourth, even if Goodrich furnished any VCM to which Mr.
Warren was exposed, it did not furnish the VCM directly to
Mr. Warren, but to his employer, Monsanto. Monsanto was a
sophisticated user of VCM, produced the vast majority of the
veM used at Mr. Warren’s workplace, had knowledge of the
hazards of working with VCM as great or greater than
Goodrich’s, was responsible for Mr. Warren’s working
conditions and was in the best position to provide Mr. Warren
with warnings, protective equipment, etc. Under these
circumstances, if Monsanto failed to provide Mr. Warren a
safe workplace, that failure cannot be imputed to Goodrich.

It was reasonable and appropriate for Goodrich to rely upon
Monsanto to care for the safety of its own employees.

As a final note, we point out that we are in the first
phases of discovery in the captioned action. It is simply
too early in the process to be able to evaluate Goodrich’s
potential exposure. Should facts be developed through
discovery which support the allegations contained in the
demand letter and which indicate that the vital issues of
product identification, exposure and causation will be

determined in plaintiff’s favor, we will be willing to
reconsider the position set out herein.

In sum, the demand letter does not comport with the
requirements of c. 93A, §9; the information available to date
does not establish or even indicate that Mr. Warren’s
condition was caused by exposure to Goodrich’s VCM, which
strongly suggests that Goodrich has a good defense on the
merits; any claims plaintiff may attempt to assert under c.
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93A are time-barred; the actions of which the demand letter
complains are exempt from the strictures of c. 93A pursuant
to c. 93A, §3(1)(b) (Repealed]); 940 Code Mass. Regs. §
3.08(2) (1986) is of questionable validity; Goodrich has a
rsophisticated user” defense available to it; and discovery
is at a very early stage such that Goodrich’s potential

liability and plaintiff’s damages cannot currently be
assessed with any accuracy.

Under these conditions, Goodrich cannot make any
settlement offer. However, Goodrich is willing to reconsider
its position if and when further facts are discovered.

Very truly yours,

/ ‘ - &,
: v

Ma S. Granger
Joseph E. Rendini
bcc: Ms. Jill Bryan
Woodrow W. Ban, Esgq.
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