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THE SOCIETY OF THE PLASTICS INDUSTRY, INC,,
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v,

OCCUPATIONAL SAFETY & HEALTH ADMINISTRATION, ET AL. ,
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.. HOOKER CHEMICALS & PLASTICS CORPORATION;

W and

-'” AIR PRODUCTS AND CHEMICALS, INC,

and

.- TENNECO CHEMICALS, INC,
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v,
lOCCUPATIONAL SAFETY AND HEALTH ADMINISTRATION, ET AL.,
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UNION CARBIDE CORPORATION,
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' 'UNITED STATES DEPARTMENT OF LABOR, ET AL.,
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! Pctitionl for Review of tha Vinyl Chloride chulnﬂon 29 C.F.R.

§1910. 93q, of Qccupational Safety and Health Standards for the Vinyl
Chloride Industry, promulgated by the Secretary of Labor, pursuant to

29 U.5.C, §655. Petitions are denied.

Allan Topol Washington, D. C,
{(Covington & Burling on the brief)
" Jerome H, Heckman, Washington, D. C.
{Keller and Heckman, 1150 - 17th St., N.W,, Washington, D,C,,

on the bri‘ef)

Walter B, Connolly:, Jr.,, Firesatone Tire and Rubber Company,
1200 Firestone Parkway, Akron, Ohio 44317

John J, Cassidy Jr. Chicago, Illinois
(Vedder, Price, Kaufman and Kammbholz, 39 South LaSalle,

Chicago, Illinois, on the brief) for Petitioners
Stephen K, Eilperin, Assistant Chief, Appellate Section,
Civil Division, Department of Justice, Washington, D, C.

For Respondents

George H. Cohen, Washington, D. C,
(Bredhoff, Cushman, Gottesman and Cohen
1000 Connecticut Avenue, N, W,, Washington, D.C.,
on the brief) for Intervenor Industrial Unin Depa.rtrnent

AFL-CIO,

Lawrence Gold, Washington, D. C. .
(Woll, Mayer & Gold, 736 Bowen Building 815-15th St. ,N.W,,

Washington, D. C, on the brief) for Intervenor AFL-CIO,

* United States Supreme Court, Retired, sitting by designation

*% United States sttnct Court, Southern District of New York Retired,
sitting by designation

#%% United States District Court, Southern District of New York, sitting
by designation
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This is a petition for review of the health and safety regulations

" for the vinyl chloride industry, 29 C.F.R. §1910,93q, promulgated by the

Secretary of Labor on October 4, 1974 pursuant to the Occupatmnal Safety
and Health Act 29 u.s.C. §651 et seq. (hereinafter OSHA) The standard
and the Sec:retary s statement of reasons for its 1mpoalhon are a‘.et forth

at 3‘9.‘1.7'ed. Reg.' 35890-35898. In brief, the Secretary has adopted a standard
which requires that no worker is to be exposed to concentrations of vinyl

chloride in excess of one part per million (ppm) a.veraged‘ over any eight-

hour period. 29 C.F.R. §1910,93q (c)(1).

Petitioners -- manufacturers of vinyl chloride and vinyl

chloride products -- make five princxpal cla.una- (1) the available scientific . o

and medxcal evidence does not establish that the 1 ppm exposure level adOpted

by the Secretary is required by health or safety considerations; (2) that the '

-y
Rs

q.l‘ "'*

34

g
3

" pys

R

Secretary violated the requirements of 29 U.S.C. §655(b)(5) by adopting a R

standard which is technologically and economically infeasible for the industry ot

’”-

to meet; (3) that the standard is so vague and uncertain in its terms that
enforcement will violate the requirements of due process; (4) that there was
no substantial evidence in the record to support the Secretary's conclusi n
that ;chose who fabricate products out of vinyl chloride should be subject to
the same requirements as those wh; produce vinyl chloride; and (5) that the
Secretary's sign and labelling requirements unduly and hency unlawfully

emphasized the carcinogenic properties of vinyl chloride, We find these

conteations meritless, and the petitions for review are accordingly denied,

Feedyl
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i e SCOPE OF JUDICIAL REVIEW .
4 \ . | | :
f | BRI Before proceeding to an examination of the regulations at

issue .in this case, it would be wise to reemphasize the unique nature
of the court's role under OSHA. Although the statute sets forth general |.
policy objectives and a, procedural framework, the formulationg of

!
‘ specific safety and health policies is left to the Secretary, subject to N
{

review in the United States Courts of Appeals. Our man;:iate is contained ﬁ\
i. in 29 U.S.C., § 655 (f), which states in r’elevant part: ‘ ‘ '
N The determinations of the Secretary shall be

conclusive if supported by substantial evidence in the S

record considered as a whole. : :’

Y;zt the traditiohal "substantial evidence' test is almost impossible of "'.:-:' ‘;l’.:

. CARY

' applic;\tion where , as here, the Secretary's decision-making is “g

i e

| essentially leéislative in character. | o ,‘:." }

i The problems involved in according judicial review in such "F

i c;i;cumstances have been wisely discussed by Judge McGow;El.n in . 13

; Industrial Union Department, AFL-CIO v, Hodgson, 499 F. 2d 467 .f

: (D. C. Cir. 1974), who pointed out that, under OSHA: : i,

[T)here are areas where cxplicit factual findings ' ‘3:

are not possible, and the act of decision is

essentially a prediction. based upon pure legislative
judgment, as when a Congressman decides to vote &
for or against a particular bill.

EE
[Plolicy choices of this sort are not susceptible to T
the same type of verification or refutation by reference o
to the record as are some factual questions, Con- '
sequently, the court's approach must necessarily be .

di_ffe_rent no matter how the standards of review are
labeled, [499 F. 2d at 474-75.] - » = -

-5
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In thesc ‘cirgurﬁa'ta'ncel. Judge McGowan concluded, the revicwing
court must ;e«:lognize'.that its task defies generalized description -
and go from there to achieve {its paramount c;bjec:ive which "is to
see w'.vhe'thler the agency, given an essentially legislative task to

perfornl'x, "has carﬂed it out in a manner calculated to negate the

dangers of arbitrariness and irrationality in the fcrmulation of rules

for general appllication in thp future,” Automotive Parts & Accessories
Assn, v. Boyd, 407 F, 2d 330, 338 (D.C. Cir. 1968),

Thus armed with these salutary remarks on our limitations
and our obligations, we turn to the challenged regulations. Thev’
examination of the 4,000-page record in this case has been a prodigious
task, aggravated by, duplications'of testimony, iri‘elevantlexh{bits and
letters, almost illegible reproduction of documents, and a generally

blunderbuas approach in petitioners' briefs. Given the task, however,

we have performed it and conclude that the standzrd laid down by the

Secretary is fully supported by the record and well within the require-

ments of Universal Camera Corp. v, NLRB, 340 U.5. 474 (19.51), and

Assoc. Industries of New York State, Inc. v. Dedartment of Labor, 487 F,

2d 342 (2d Cir. 1973), as well as Industrial Unior Department, AFL-CIO

v. Hodgson, supra,
II.

BACKGRQUND

There are three basic components of the vinyl chloride industry.
First, there are the manufacturers of vinyl chloride itself, A gas at
ambient temperatures and pressure, vinyl chloride mono‘mer‘(VCM)_ is

primarily synihesized by the oxychlorinaticn of ethylene in a handful of

-6-
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.o, outdooy production plants ‘which resemble oil refineries, ) o

ttell, Dow, and Gocdrich aro the loading producers, agcounting for

w oL

zeme 50%-of the 5.2 billion pounds annually available in the United

States, Because of the high degree of automatiozi' Dinvolved in this

.

,ma;:}u.favc':tl}ri,l:g_.i)r:oéess,. qr_).ly‘ some 1,500 workers a;r'e empioyed in
‘VCi\/I_ ';rc;d;u.:‘:t‘i.qp.jl'::\;'CM plants are open-air facilitie-,;':prima;'ily in
tl‘.e-.So'uf._h.l' T ‘ | . ) .‘ v

o : , Secon.d, there are the manufacturers of polyv'inyl chloride Tt
(1>vCe), ':\‘Hrt‘_ualiy al vinyl chlo;ide is lpolymerize;:l into thermoplastic. |
PVC r.éai.; which serves as the ‘basis for a wide vax‘iety of useful
pl;‘.is.ti’c products, ,C‘;aodrich is bly far the largeslt single prlo'«'iuc'er, S ;';,
pr’pdu.cing‘aome 20% of the country's 5.4 billiéd pounds annually, though‘ . f'\
in'to.tal there afé only 21 companies operating the 37 PVC plants. ' R
Historicany.‘ PVC production has been a ''batch! or non-cont:inuous ’. "" . ‘i
of;‘era,tion carried out in relatively small (2,000-6,000. gallox;) "reacto.rs".‘-
w'h{;:h require fre'quent cleaning; the trend, however, is towards sub- Eaot

stantially larger reactors. PVC plants are not open-air facilities and ‘ g

are generally located in colder climates than VCM plants, They employ b
© .some 5,000 workers, f,~‘..
A .'.1. '

Third, and finally, there are the fabricators of products which ~ 7{*]

utilize PVC resins, Innumerable firms throughout the country, employ. .'r7
R

ing thousands of workers, compound PVC with plasticizers, heat stabilizax;:?'t“:.‘

lubricants, light stabilizers, flame retardants, or impact modifiers to | ’,.
" produce an astounding variety of wares, such as pipes and conduits for. q
Con e
building and construction, flooring, wire and cable, furniture, phonogr“\p‘nefif‘;ii;',
records, ‘and packaging. In fabrication, residual VCM that lLau been j{('
' ’ ‘ S
e_ntz"app.éd in the PVC rcein eacapes during the heating proccss, and in ) :l
f : :th.it';?;;‘,r!y}or_kerg in the fabricating industry are also exposed to vinyl \
’ 'c'hrolriaé.{?' : S
. - . . '.'._._, |
| ¥
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‘e \iuyl cHorldo industry lr;: uubJected to a serious health xisk
i‘l' “ . s
Irom VCM ‘ Although conclusive proof of the carcmogenlc and,
i
in turn, fatal charactar of VCM did not emerge un‘dl early in 1974

.‘ LI }‘.'-"

when tha deaths of three workers in Goodrich's ‘DVC plant at Louis-
ville weTe reported't strong warning sxgnala had -ppeared long ‘before.

As early'as 1949 when the vinyl chlonde industry had barely reached

-wy\-vl.

its tenth’ a.nmveraary, a study condiicted among w_nyl chloride workers

Lon '

in the Soyxlet Umon fou.nd l1ver dama.ge in 15 of 48 workers studxed

¢ v

and m 1958 and 1959, Dow C"hermcal scientists elicited liver irregular-

ities in ra.ts and rabbits at a 100 ppm concentration of VCM, Although

o Dow .recommended a 50 ppm allowable level in 1961, the industry

adheredjc'_;' i.ta previomlxs 5(;0 ppm standard.
o We need mot outline in detail the morbid "Vinyl Chloride
'Chrq'_nol‘olgy.“, pﬁbli;:h‘ed by an industryl spokesman. the Manufacturing
.Ch?e'ini“stsl AssOf:ia:ltion (MCA), in a 1974 press release (Joint Appendix
';t 134.1-14'5)‘in order to illustrate the mouﬁfing evidence of VCM's
carcinoéenicity. Indeed, the record shows what can only be described

as a course of continued procrastination on the part of the industry to

protect the lives of its employees. In 1967, when the industry had not

",reavc.‘.hed its thirtieth anniversary, upon receiving recurring reports of

" the ééftening of the finger tips and bone of VCM PVC workers, the

.Manu.facturing Chernists Association had the University of Michigan

astudy ‘the causes of this abnormality. Three years later, in 1970,

wher; it was advised that research could not pinccint the causde of the

malady but recommended a VCM/PVC ceiling of 30 ppm VCMI nothing

was done. And in March of the same year, Dr. F. L. Viola of the Regina

Elena Institute for Cancer Research in Rome, Italy, published a report that
30, 000 ppm VCM exposure for four hours per day. five days per weck for a




e of th u.lun, l.t..r... and bonus ol .l'dl and a few rmoanths

|l1t-‘ .
v e . ‘& 'q ‘l _. . 'u,-‘]" v‘u' 0"-‘

v g.t the T -u 1 In ar muond Ca—rc o Congrebq des:r:bed o’bcer\‘ tens of "
raaiit f'nnt tumors 1n the (ar canals of rats aubjected to the aame erposura... -

ently relymg on Dr -lea's r:omment at the elose o!' hia abatract thats

"No {r nphca.tmns to humau pathology can be extrapolated Irom the experimental .

.':.""‘A” “r' N

moc.e‘ reported m tho paper. " the mduatry did nothmg. . i.-. S .,"l L

‘ ] In 1971, »MCA began to inc;uire by letter regarding tﬁ.e cond,uct of
tox:co}ogical atudxeo on laboratory animalae with VCM and in May of 1971 heard
o deta 11pd presentz.txon by Dr. V;ola regarding hia earlier atudiea as well asg

other atudma' ther;v unre];orted 'I'be mdustry began talking about ra;nmg funds .

for e idemtoiégical researeh,on VCM carcmogenicity, but notunhl‘\darch 30, 1Q7”

—.1 '

did 17 U S. eorrxpames agree to fmance such a study. By then, ’the first deat} 18 l'

l
..‘P'- '

Ay e
.of U, S WOrkors due ﬁo VCM exposure were being recorded.

w
. [

Months were consu;med in 1972 by negotxatlons among the

! .

. h.,"_. .
'o.l, I

pnrt:cipatmg company representatives, and it was not until Febi'uary of 1973
b \nr .l 2 b
that a,protoeot waa agreed upon and a reoearch contract for animal exposure

: 'studze‘s'q'iléned. Mea.nwhile. atartlmg reoulta from European exper:.ments

were t'iltering back to the i.ndustry "By January of 1973 it was discovered

. that Europeanexperimanta with rats_héd not only found tumors of the ear

canal-'(w'hicﬂl)r; Viola had reported as early as 1970) but also of ‘the kidoeys_

aod liver at concentratmns as low as 250 ppm VCM, but not at 50 ppi‘n
This ducovery. however wasg kept confldential and it was not ever
reve.ﬂ,ed to the Nat:onal Institute of'Occupational Safety and Health (NIOSH) ’
until .ruly‘ 1‘7 1973.
' Earlier. on September 27, 1971, a patient of Dr, J, L, Creech, Jr.,:
‘ plant phyaician of the B, F, Goodrich Chemical Company in Louis} lle,
\ .

Kcntucky, (7’ed. The patient had been employed for 15 years as a

helper and operator in Goodrich's Louisville PVC plant. When first

-9.
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hon, 1‘t.alizgd. P ti:ntatii'e diagnosis wus made of a’ bleeding duddenal
ulccr. but upop rq-—admitunce and after an cxploratory laparo tomy

and biopuy ‘was carr!ed out, he was found to have angiosarcoma of

Y

the lwgr, q.n;xcepti.onally Fare a.nd irreversible c'ancer whicl;x ptrikes
only lkperson in some 50,00Q¢, no. more than 20-30 persans 2 year.
E1ghteen months later, on March 3, 1973, another ﬁormer empl.oyee
of the|Lom.sv_ille plant died, and a third died on December 19, 1973,

’ @

again of angiosarcoma of ‘the liver, Recognizing the -rarity of the

tumor and léarning that all three had worked in the Goodrich PV(

plant, Dr, Cf.r.eech brought the matter to the attention of Goodrich,’

and théx"g on, January 22, 1974, to the attention of the National Institute
of Occu;‘)ational-Safet'y and Health (NIOSH). t

R News of other deaths followed swiftly. © On January 29, 1974.'
doodri_ch reported :h«; death of a fourth former employee from ahgiosul-coma;
a x;eport of the death of a fifth employee followed on February 15th. ‘
Si.w:da.ys .lz;.ter, Un;ion Carbide advised NIOSH of the death of one of
its PVC workers from liver angiosarcoma. Goodyear Tire- and Rubber
Company announced a vinyl chloride worker fatality from liver angio-
sarcame on March 1, 1974, and reported two more such deaths from
the same cause on March 22nd. . Goodrich reported cases of liver ‘
angiogarcoma in two of ite living employees. On April 16, 1974,
Firestone Plastics announced the death of one of its empioyeeﬁ from
the same disease, Finally, on May 10, 1974, the Natioral Cahce:
Institute diagnosed another Union Carbide VCM worker as a vicﬁm

of the same disease. In all the deaths of 13 workers in the 'Pyc

and fabricating industries werc rcported,

GENC ngeesg3
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. Two "days'7aftcr Goodrich made its report_to‘ NIOSH'onitu
first three VCM! worker deaths. an inspection of 1ts plant by NIOSH

. mdxcated cpns:derable exposure of workers to VCM Y and control '

_ pro;:edurea;' ag weu- as Precautmnary 'momtormg ~we1_'e rt_acpmme:_:ded.
NIOSH ;alez:.teci:‘O'the:x'.‘~federal‘agerllciesl and after additio.‘nal i:ive_;s,ti‘ga‘t‘ion
soon concluded’ tha't VCM was the suspect agent fo'i' a mw occupational
cancer, On April'5," 1974, the Aasisfant Secretary of Labor, acting
on behalf of the Secretary, held a hearing and promulgated an emergency
temporary standard of 50 ppm TWP{Im lieu of the prevailing 300 ppm one.
At-the’ hearmg, mduatry itself showed concern, and evidence was..
'presented that both VCM and PVC plants could reduce concent_rat:qns
below SO.ppm TWA. As in the past, Dow Chemical spoke out for
worker safety and u.rged that industry exposure be reduceci'tq Sol‘ppm
TWA by Operatiox}al and engineering changes and that appz"opriate'
res'piratory protection be given where such level was not attaipable.

The Assistant Secretary concluded that the elvidgnce demonstrated VCM
to be carcinogenic for man. See 39 Fed. Reg. 12342, Monitoring and
housekeeping requirements were also imposed, and a requirement “.was',
included t.hat, if the 50 ppm level was brea'ch.ed, appropriate respii‘ators
. equipment be furnished workers. The emergency order was limited to
six months 'during which time the whole question of possible exposure

of humans to VC would be reconsidered more fully and in the light of

more information, including experiments which are underway at the

time, "
=11-
i
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On Aprgl 9. ‘{9"14‘ t.hu Industrxal Bzo Tcst Laboratdry
rf)hfh.d MCA tlmt J‘it;;n chr;'unary findings in their’ ammal e;p;;ure
smdy showed tbaﬁ nngioaarcoma of the liver was produced in mice a-
a 1evel of 50 pp.rn of vinyl chlonde, and MCA so informed the federal
government. On May’ 10 1974 the Almstant Secretary agam acted
Isaumg a nt.at-u:e of pto posed pe;'manent rulemaking, he drew attentio=z
to the MCA utudy resulta and noted that: ."the questx‘qn of a safe level
of expoaure for humana canpot be determineéd at this tirme, and .;'na.y
con'tinue as a fnatte:.' fof scie‘ntiﬁc aélilbera.tiox‘x for many years."
39 Fed. Reg. '16'986. In the interim, he concluded, it was ne{ceu‘sary .

to abandon the 50 ppm emergency temporary standard and to establis-

it at as low a level as can be detected using methédologies sensitive

to | ppm plus-or-minus 50%, i.e., the so-called '"no-detectable' level.

This levef was to he reached through the 'institutinn. of engineering
cor;trc'sls and work practices as soon as feasible,' but respiratory
prc')‘tection was to be afforded where the goal could not otherwise be
achieved. |

On May 24, 1974, notice of a hearing on-the propoae;rl stardard
to be held before an Adfninistratiye Law Judge was given. Eight davs of
hearings were held during June and July of 1974, and additional materials
were"lreceived from interested parties until September 25th. In addit{;)n.
tl;e record of the previous hearing on February 25, 1974, was ordered
to be included.

On October 1, 1974, the final standard was promulgated, efiective

2 See 39 Fed. Reg, 35890. The main provisiozs

are as follows: . ‘ .

PPN YN 7 I TR P
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v _nd to [abncators of PVC but. excludea those mprely’ handlmg or

r R -

using already-fabr;cated prpdudts. 29 C.F.R. §1910, 93q (a)2), .

e (2) In place of the potentially obscure ''no detectable level“

LI

ltandard. a. permismble exposure limit not greater than 1 ppm averaged
- over an eigi’xt haur' perzod is set, b\;t allows for peakq oi VCM'
ex-posure uP to 5 ppm dur{ng periods not exceeding 15 minutes. 29
C.F,R! 51910 '93q(c)
(3) Au employe:a‘ are requzred to conduct an mitzal prograrm.
) of monitnrmg and measurement of exposure levels, but need not
. continue rn_onitnrmg if initial -levels‘are below the so-called "action

level" q‘fl Q.5 Epm averaged over the eight-hour work day. 29 C.F.R,

§1910.93q (d) - | | .

EPU

'(4) _'The s‘tandard requires that 'feasible engineering and
work prac'tiee cont;'c')ls“ be employed to reduce exposure belov‘; the
i permissible exposure wherever possib‘le or to the lowest practieable

level if not possible, supplemented b;r respiratory protection, 29
C.F.R., § 1910.93q(f)(2). |
. (5) Where respiratory pretection is required under the standard,
luital)le.equpment, as indicated by . a chart in the standard., shall be
provided, and use snall be requi;'ed of employees unless the VCM
level i8 Below 25 ppm measured over any 15 minute period, in which
case ?he use of respiratory equipment is optional with the employee
until January 1, 1976, 29 C.F.R. §1910.93q(g)(1). T
: | {6} Employees working, in certain hazardous operations,
especially those involved in physically cleaning the interiors of PVC

manufacturing rcactors, shall be provided protective garments and

.13-
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fT) A nu.sdic:ai surveiflunce prograrm is req\';h-ed for all

L Et

e:z)))f;ye;::s expased to VCM in excess of the actionf level d 0,5 'ppm,

N .
1
i

29 G,F.R, §1910.93 q (k).
; (8) ‘Finally, in addition to certain record-keeping require-

. VA . . L .
menta, all entrancesg, work-areas, and containers related to 'veM

or PVC ‘_nianufacture and PVC fabrication are required to be labelled

¥ . L \

with the w#rziingvlégend:. "'Car{cer-Suspect Agent”. 29 C,f‘;R. §l910.93q(1).f

: Iv,
" PETITIONERS! CONTENTIONS

(a) o s

Petitioner's initial claim is that the available scientific and

does not establish that the | ppm exposure level L

medical evidenc;

adopted-bf the Secretary is required by health or safety considerations, k

They claim that no proof exists in the record to justify such a low

stahdard, since all of the medical witnesses testified that no one can

82y whether exposure to VCM at low levels was safe or unsafe,

Further, they point to studies of employee health by Dow Chemical over a -

number of years which concluded that exposure to VCM below 200 ppm

did not lead to any adverse effect,

{
We find, however, that the evidence is quite sufficient to

Fir'st, it must be remembered that we

warrant the Secretary's choice,

are dealing here with human lives, tand the recaord reveals that 1l manu.':

.

facturing plant workers and two falirication plant workers have already

1 . ‘
. - died from the effects of this poterl chemical, Moreover, the animal

. the induatry's own trade association,

exposure study, sponsored by MC :

Lis
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‘Fa{hng in thu contention, petlhoners stro‘ng y urge that

i A i
3 -R.- coa ¥ ‘\.f-

B

i the Secretary breached ‘his statutory mandate to insure that the

atandard'selected ia é "feaalble“ one 3 Relying on the so- ca.llcd

-Bneu Re ort, Lf-(- et1t1onera cla1m that VCM and PVC manufacturers
P == B

will nav_er be a.ble to reduce levéls ‘of exposure to | ppm 'through

:_I‘hey' point to the conclusion reached by the

N
enbme ermg mea.ns

".‘ Snell Repi:prf: that;
'_Th‘é costg of compliance increase rapidly with
* . decreasing’ VCM target levels and represent )
' significant engmeermg uncertainty or infeasitility
: ' ! beyond 10 ppm ceiling and 2-5 ppm TWA for the
B f - VCM indusgtry and 15-25 ppm ceiling and 10-15
o ppm TWA for the PVC mduatry

Accarding ‘to- the report, "[b]ased on the industry surveys and Snell's
‘independent‘aaaessments of the state-of-the-art of the technology, "
the utah‘da.r.d price of VCM would only rise from 7,41¢.1b. at present
l | to 7._69¢./15."at a ﬁrget level of 2-5 ppm TWA, but would supposedly
soai' ﬁolZ 71¢/1b, at the 'no-detectable'' level,

' )In his statemnent of reasons in support of the standard, the

Agpistant Secretary acknowledged the industry contenticn and the Snell

concltllaicm about the infeasibility of the 1 ppm level, but noted that:
o | ""Labor union spokesmen and the Health Research Group, Inc., however,
f " have suggested that such a level is attainable." The Assistant Secretary
; ) went on to say: ‘ . ,
‘ o -
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Ry . S‘ince there iu no actual evideucq that my‘
ot the VG or PVC manufacturers have already . ' ‘
NS ntta.ined a 1l ppm leyel or ip fact instituted all avail-
able epgineermg and work ractice controls, any !
o esnmate aa to the lowest feasible level attainable TR
: ‘z\',‘vmuut neceasarily involve aubjectwe judgment, @
Likewlse, . t‘ne projections of industry, labor, and
- ¥ .athers concerning feasibility are essentially
- qonJectural. .Indeed, as Firestone has suggested,
L it. is not posaxble to accurately predzct the degree
‘of improvement "to be obtained from engineering
o changes until auch changes are actually 1mplemented

a

e We 'agree that the PVC and VC establishments
w111 not be able to attain a 1 ppm TWA level for all x_
: joh clagaifications in the near future. We do beheve.‘
¢, however, that they will, in time, be able .to attain ...
"% levels of | ppm TWA for most job classifications ,
.. moet of the time, It is apparent that reaching such .-
levels may require some new technology and work - °
‘practices, [t may also be necessary to utilize
" technology presently used in other industries, In
* amy event the VC and PVC industries have already
made great strides in reducing exposure levels,
(See testimony of Dow Chemical Ca,, TR 973),
For ‘example, B. F. Goodrich testified (TR 1120)
that it has reduce average exposure levels in
“peveral PVC plants from 35-40 ppm early this year
to 12-13 ppm at the time of the hearing. We are
confident that industry will continue to do so.

(39 Fed, ‘Reg. at 35892 ]
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§ ;We‘ cannot agrpe wxd) ge iﬂonexs that the etandard is so e

'l; . o ) ‘n), “ \""“ l" ""' '. P '

Lo Cleal‘l)ﬁ im]?oﬂ.ﬂlble -of atminmmi It appearn tha.t they aimply need more
.‘.'..3.- Y

’ ’ _“] . - b
£a1th in, thei:‘ own technologicel potentiahties. lmce the record reveals
A

despite simnar pred;ctmne of irnposl{bn{ty regardmg tfhe Lo

I
Yoo
' o :

N emergcncy 56 ppm atandard vast 1mprovements wére made in’a matte" X
(‘ e - ‘ ‘
‘of weeka, and a. vanety of uaeiul engineering and work practice controls -

have yet to be mstltuted In the area of safety, we wish to emphaaue.

-r \ the Secretary‘ ia not rentrfcted by the statua quo He may r'aiae' ' ‘r _
‘.;’ -tandards ~which require 1rnp1‘bvement5 in exlsh.ng technologies or - .
L: which reqmre the development of new technology, and he is ;:ot limited ‘
; , ' to iauuing qtandarda baned solely on devxces already £u11y develOped '.la

i T,
- CI Chxiﬂ.er CorL v. Dept. of Transportation, 472 F. 2d 659, 6?3

: ‘ (Mh Clr. 19?‘2); Natural Resources Defense Council, Inc. v. E P A. . o
! Lo uv 7. u 390, 401 (St Cir. 1971). »

[ ’t., . :

e v S .T'hor_. is much testimony in the record, especially in the

PR |

5 . Snell Repo;;t;_lndlcating that VCM concentration can be easily pinpoint:ec': : ,

f'e"nd largely c'onr‘rected. For example, many of the companies engaged in

PVC manut'acture still perform the cleaning of batch reactors by opening

]

the vesael and havmg the worker physically enter 1t In chipping off

" ’the accretion from the walls of the vessel, the worker is thus exposed’

~

to a high concentration of VCM. Yet other, less hazardous methods are

"currently available and in use, in which the vessels are cleaned by

xiia'chiﬁery, emulsions or simply water under high pressure, Other

sources of exposure are encountered in filling tank cars, measuring,

P

! TR "”".testing and repairing pips joints or other connections. The Snell Report

' ‘indicates that much of this may be ‘alleviated,
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‘ necessary, and the Snell Report points this out, Furthermore, lightweight,"

L to petitioners' asseriiona, the Snell Report incicates that a vari;aty of

respirators are reasonably available,

A m._lwrno.dol;,nal re.gw only cm "qngmqenng md work p;\;nc&ce contro\-. v

'He -dggs 'ma.ndi;a that the.‘mdmu;z.-yL use such technology to the extent

. process and at other points in production with zoaod success,

‘\»:‘-x,r 0 RO
f_,rg‘wa‘unu"ﬁu‘\ 4'" “#("""’ ‘.q

I 3- ““). *J‘h uxqr"zg Can, P i“:’ t " = ﬁ\.‘&“i;ﬂ? '*."-“'“P ." ‘1 é&*% ks

A-,.l',‘ . ""k vﬂp»f : -g
L AN - ’ _
\' 1

clq-

um

Iea.rlble.' b!;t-‘ h;c;rc"mmporhntly, 'he Tequires tbat. in addition. renpxratory
protecﬂ;)n b‘e :med if engmeermg Theans cannot bring 'the VCM Jevel
down 'to ther_pe:{x:?§saible limit, | .

';':A-'I‘o.'be' sure, fenpirator's have thoi.r d;-awbackl. .These problems
were détailed.'av.t“the hearings and recognized by the Assistant Secretary,
Sclf-coﬁt;med ana air -hose' type breathing equipment is bulky, expensive, _- ;

and infeagible for full-time use, as well as potentially hazardaus in

terms of tripping, restricted mobility, and over-exhaustion of workers, ' 'f:
_Bué the fact remains that they effectively eliminate exposure to VCM:" v o f; 4
M R I "

l.\?

and they are already being used by some PVC companies in tha cleaniﬁg 5

Like the industry's claims about the impossibility of achieving

"compliance through technological means, petiticners' claims of dire
" consaquences from the requirement of respiratory protection are

. exaggerated. It does not appear that full-time use of respirators is

inexpensive cartridge or cannister-type respirators, which ‘can effectively

filter out VCM at low levels, are now available and acceptable, Contrary ' - -

C.
We find that the Secretary's direc'ions are clear, definite,
and certain and that they are also entirely feasible, since the goal of

the lowest detectable level can definitely be at:ained through the

“
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comb_hjat‘ic;n 61’ f&é:hnological r‘neax‘-xs‘ and respirators, Our conelusion
in this :réga;:'ﬁ"is buttressed by the fact that only some 6,500 of the
mrke;s.'_;oﬁiﬁg under the standard --. those in *~¢ VCM and PVC
m&faétuﬂ.—;g field - are potentially exposed to high oy econstan:
VOM m.meﬁmﬁo&s. and omly a small percentage of them are actual"‘.',-

4

gubjactk to etcess-we concentrations of the chemica! during marnufacturs,

The remain’zg bundreds of thausands of workers are in' the fabricatios

.

field whera sxposure is. already euv low that some of the patitioners
claim: thet tte fxbricators s.hculd not even bn;: undex the‘standard;.
thesa, of coursa, have bean included because of -heir work with PV
resin which in final form contains residual amounis of VCM, and the
recard shows that twa deaths have in fact occurred among fabricarors.
If. in fhe futare, the monitoring under the standsrd indz‘""-vl
'tl;la.t i‘hex VCLI level among fabricators is sufficien:!v low and hat' %=
sporadic,. urpredictable exposure of these workers o vesidual 7CM -zs
beerr ‘controlled, the fabricators might well be exc'uded or included ‘=
a- separate, .ess rigorous standard. Certainly if 2\C prnduéers wers:
able to eliminate all residual VCM from the resin Lefore it is dellvered:
to *he fabrici:or, there would seem to be no reaern for their inelisicn,
But‘th.'is wou'Z be for the Secreta:."y to decide on :ipropriate applicaticn
or on his o=z r=otion. and, 25 the rciord presentl, standa, their
inclusien is -roply justified,
In apy event, comptiance (3 tmo-phases and, if the petin-rers:
find that thev szrnot cemply for reasons heyand o1 eontral, OSHA

permits the zendment of stanaards. See 29 U, 2. 0. T655h)(6)(A),

Upon applicanicr and sufficient =raof of .ueh o zitstion, wae feel cermin
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that ﬂzeupétitioﬁérq would obtain relief at the hands of the Secx'-‘emry.

This isg’ especially true of the "cancer suspect agent' labellxng

requlrements whzch petitioners urge are beyond statutory contemplation,

We think that the Secretary is simply "fighting fire with fire" and using
the labels to bnng the danger of vinyl chloride Iorc1bly to the attention

of the workers. (1 - Synthetic Organic Chemical Mfrs. Assn, v,

Brennan, 503 F 2d 1155 (34 Cir, 1974). They deserve no less

— e

treatment. We have also considered the other arguments of the

petitioners and find them untenable,
vn

It is our conclusion that the challenged aspects of the-

Secretary's vinyl chloride standard are supported by substant{al

evidence in the record and that the petitions for review must be denied,
leing into account the delay occasioned by these petitions, we think:
that a raagbnai:le "lead time'" is appropriate and therefore order that
the Secfetary's regulations, rather than being effective January 1, 1975,
shall become effective sixty days after the date of this order and thapt.

* the time requirement as to respiratory protection contaim;ad in 29 C.F.R.

§1910. 93q(g)(1) is re-scheduled accordingly,
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/1 - Time chghted Avcrage (TWA) reprceaenta a worker's cumulatlve
expoaure to a toxic substance during a 9-hour srnift.

/2 - Petitioners' application for stay of the January lst deadline
. was granted pending our dispesition of the matter,

N - 2.'9 U.5.C. § 655(b) (5) provides in part:

v. ) v . 5 The Secretary *** shall get the standa.rd which - . o
a + - most adequately assures, to the extent feasible, K <
. © .. on the basis of the best available evidence, that ‘- !

no employee will suffer material impairment of S
" health or functional capacity ***, oy -

/4 - This repart, "Economic Impact Studies of the Effects of Proposed o
o OSHA Standards for Vinyl Chloride,' was prepared in September of i
1974 by Foster D. Snell, Inc., an independent consultant, at the request ' .’
of the Secretary of Labor and estimates the cost to the industry of L
complying with various exposure levels between 50 ppm and 0-1 ppm. N

Plant and jndustry visits were the principal means of mformat-xon T ;’
. gathermg ' )
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