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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 372

{OPTS-4000024A; FRL 3298-2)

Toxic Chemical Release Reporting;
Community Right-to-know

AGENCY: Environmental Protection
Agency (EPA).
AcTION: Final rule.

SUMMARY: This rule contains the
uniform toxic chemical release reporting
form as required by section 313 of Title
lIl of the Superfund Amendments and
Reauthorization Act of 1986. Section 313
requires that owners and operators of
certain facilities that manufacture,
import, process, or otherwise use certain
toxic chemicals report annually their
releases of those chemicals to each
environmental medium. This rule also
requires certain suppliers of toxic
chemicals to notify recipients of such
chemicals in mixtures and trade name
products.

OATE: This rule is effective March 17,
1988.

FOR FURTHER INFORMATION CONTACT:
Sam K. Sc¢snett, Deputy Project
Cnordinator (TS-779), Emergency
Planning and Community Right-to-Know
Hotline. Environmental Protection
Agency. Room. WH 562A. 401 M Street.
SW. (Washington. DC 20460, {800-335~
0202}, In Washington. DC and Alaska,
202479-2349).

SUPPLEMENTARY INFORMATION:

L. Authority

The Agency is promulgating this rule
pursuant to sections 313 and 328 of Title
il of the Superfund Amendments and
Reauthorizaticn Act of 1986, Pub. L. 98-
4949 (42 U.S.C. 11013 and 11028). Title {11
is also titted "The Emergency Planning
and Commurity Rignt-To-Know Act of
1986." Section 313 of Title {{] requires
owners and operators of covered
facilities to report annuaily their
relcases of listed toxic chemicals.
Section 313 also specifies that EPA must
publish a uniform toxic chemical release
form. In addition. section 328 provides
EPA with the authority to promulgate
such regulations as may be necessary to
carry out the purposes of Title III

il. Background

A. Regulatory History and Summaory of
Public Participation

On October 17, 1986, the President
signed into law the Superfund
Amendments and Reauthorization Act
of 1986 (SARA), Pub. L. 99-499. The
major function of this legislation is to

amend and reauthorize provisions of the
Comprenensive Environmental
Response. Compensation. and Liability
Act of 1980 (CERCLA). However, Title
[l of SARA is a free-standing statute
{not part of CERCLA] that is titled “The
Emergency Planning and Community
Right-To-Know Act of 1986.” In general,
Title 1il contains authorities refating to
emergency planning, emergency
notification. community right-to-know
on chemicals. and a toxic chemical
release inventory.

The focus of this rule is the toxic
chemical release inventory provision
contained in section 313 of Title 1l of
SARA. Section 313 requires owners and
operators of certain facilities that
manufacture. process. or otherwise use a
listed chemical to report annually their -
releases of such chemicals to any
eavironmental medium. The reports are
to be sent to both EPA and the State in
which the facility is located. The basic
purpose of this provision is to make
available to the public information
about releases of certain toxic chemicals
that result from operations of certain
facilities in their community,

EPA issued a proposed rule, published
in the Federal Register of June 4, 1987 (52
FR 21152). The proposed rule contained
the toxic chemical release inveatory
reparting form and interpretive
requirements for reporting. The
preamble of the proposed rule ocutlined
the public participation activities that
led up to the deveiopment of the
proposal. After pubiication. EPA
received over 100 written comments oa
the proposed rule. In addition, EPA held
public mzetings in Washington. DC,
Chicagn. L. and San Francisco, CA.
Attendees at these meetings presented
oral comments representative of wide
range of interests including the affected
industry, environmental and other
public interest groups. State and local
governments. and individual citizens.

In addition. EPA has held other
meetings with, and received other
communications from. interested parties.

B. Overview of Finul Rule Requirements

The reporting requirements of this rule
apply to owners and operators of
covered facilities that manufacture,
process. or otherwise use listed toxic
chemicals. A covered facility is one that:

Has 10 or more full-time employees.

Is in SIC codes 20 through 39.

Exceeds an applicable manufacture.
process. or use threshold.

EPA interprets “in SIC codes 20
through 39" to relate to the primary SIiC
code of the facility. If the facility is
comprised of multiple establishments,
facility coverage is based on a relative
comparison of the value of products

shipped and/or produced at 20 thruugh
39 establishments versus non-20 through
39 establishments in that facility.

EPA has included a defirition of "full-
time employee” and guidance on
determining SIC coverage.

EPA has not included a small busiress
exemption in this rule different from that
provided by section 313. However. the
Agency is allowing reporting in ranges
for releases to an environmental
medium and for off-site transfers of
wastes that are below 1.000 pounds per
year. EPA expects that small businesses
will benefit most from this provision.
The range reporting 18 for calendar years
1887, 1988, and 1989 only.

The thresholds are those provided by
the statute:

For manufacturing or processing as
defined—75.000 pounds for 1987. 50.000
pounds for 1988. 25.000 pounds per year
for 1989 and thereafter.

For toxic chemicals otherwise used
the threshold is 10.000 pounds per year
for all years.

Reports must be submitted annually
on or before July 1 lor the preceding
year's data.

The chemicals subject to reporting
initially are those chemicals as provided
by section 313(c). with certain technical
modifications.

Additinas or deletions of chemicals
from the list may result from petitions or
EPA's own review of the list. Any such
changes will be by notice and comment
rulemaking. and EPA will identify the
reporting years which they apply.

Mixtures and trade name products
imported. processed. or used at a facility
must be evaluated for the presence of
listed toxic chemicals. However, EPA
has applied a de minimis concentration
limitation of 1 percent [or 0.1 percent if
the chemical is a carcinogen) consistent
with the Occupational Safety and
Health Administration (OSHA) Hazard
Communications Standard (HCS} in 29
CFR 1910.1200. Toxic chemicals present
in concentrations below the de mnimis
limit do-not have to be factored into
threshold and release reporting
calculations.

In relation to regsrting on mixtures.
EPA has developed a supplier
requirement. Owners or operators of
facilities in SIC codes 20 through 39 who
supply mixtures or trade name products
containing listed toxic chemicals must
notify their customers about the
presence and concentration of those
chemicals in their products. However.

the e anunmis limit as described ahove
aleo applies to this requirement. The
suppher notification requirement lakes
effect with the first product shipment .n
1982.
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Certain definitions have been
modifed. The definition of “article" has
been revised to mare closely parallel the
OSHA HCS article definition. In
addition. article processing or use is
exempt from threshold and release
determinations under this rule.
However. respondents must pay careful
attention to the non-release criteria in
this definition.

The definition of "manufacture”
retains the interpretation that
coincidentally produced impurities and
other byproducts must be accounted for.
However. the consideration of an
impurity is subject to the above-
referenced de minimis limitation. This
de minimis limitation does not apply to
the byproducts produced coincidentally
as a result of manufacturing. processing.
use. waste treatment, or disposal.

EPA has attempted to clarify the
differences between processing and use.
Processing activities are basicaily those
that incorporate a chemical into a
product for distribution in commerce.
Use activi‘ies are primarily non-
incorporative activities.

A new part of the rule is an
exemptions section. The major function
of this section is to outline activities that
are not subject to certain requirements.
In particular. this section exempts
activities in laboratories from threshold
and release determinations.

There are a number of specific
changes from the proposed rule in Form
R, the Toxic Chemical Release Inventory
Reporting Form. The form is more
modular in design in order to reduce the
frequency of the same inforration
having to be filled in for each chemical-
specific submission. Other specific
changes are as follows:

1. The certification statement {Part I,
Section 2) has been modified.

2. The facility identification section of
the form {Part 1, Section 3) contains the
name and telephone number of a public
contact person for the facility. In the
first reporting year, if this information is
available, the facility must provide its
latitude and longitude. [n subsequent
years, if this information is not readily
available, the facility must develop it
and provide it.

3. In the chemical identity section of
the form (Part LI, Section 1) one change
in the reporting requirements affects the
generic chemical identity to be provided
in cases where the specific chemical
identity is claimed trade secret. The
respondent is to develop its own generic
chemical name rather than using a
predefined generic name as EPA had

proposed. The generic name is to be
structurally descriptive of the chemical.

Reporting may also be based on a
generically identified mixture or trade

name product component. {See Part 111,
Section 2 of the form.) This reportng
would occur in cases where a user has
information that a generically identified
component of a mixture or trade name
product is a section 313 chemical that.
by itself. exceeds a threshoid but the
user does not know the specific identity.

4. The release reponing section of the
form (Part liL Section 5) contains
several modifications. As mentioned
above, for calendar years 1887, 1988,
and 1989. facilities may take advantage
of range reporting check boxes for
releases of a toxic chemical to an
environmental medium of less than 1.000
pounds per year. The releases to water
portion of the form has been
disaggregated by stream and
respondents must indicate what
percentage of the release was
contributed by stormwater runoff if they
have monitoring data. In addition,
underground injection of wastes at a
facility must be entered on a specific
line in the release section.

The proposed columns indicating
section 304 releases or that a permit
applies to releases have been deleted
from the final form.

5. EPA has included the reporting of
transfers of section 313 toxic chemicals
in waste to off-site locations. However,
these transfers are to be reported in a
separate section of the form (Part (11,
Section 8). ;

8. The waste treatment section of the
form remains unchanged from the
proposal except that EPA has provided

for reporting sequential waste treatment.

7. The optional section on waste
minimization has been retained but the
narrative part of this section has been
removed. A 3-year sunset provision will
apply to this form section.

8. The form aiso contains a
preformatted supplemental information

sheet (Part [V).
IIL issues Relating to Facility coverage
A. Interpretation of SIC Code Coverage

Standard Industrial Classification
{SIC) code coverage is one of three
criteria specified in section 313(b) for
determining whether a facility is subject
to reporting. The preamble of the
proposed ruje stated that "in SIC codes
20-39" meant that the primary SIC code
for the facility is within the 20 through
39 designations. The proposed rule also
includrd facilities that engage in one or
more activities in SIC codes 20 through
39 even if the primary SIC code for the
facility itself is not SIC 20 through 38.

Many commenters argued against
including “secondary” SIC activities.
First. commenters stated that the
definition of a facility is the whole

collection of buildings. not parts thereof.
Second. they argued that SIC codes are
uscd to define the primary purpose of an
establishment. not all activities.
Therefore. including facilities that
engage in activities in SIC code 20
through 39 but for which the primary SIC
code for the facility is outside SIC code
20 through 39 is in direct contradic:ion
to the established assignment and usage
of SIC codes. Third. commenters s:ated
that it exceeded the intent of the
legisiation and stretched the capabilities
of the industrial classification system.
Finally, the commenters stated that any
increase in SIC code coverage should be
through discrete and more focused
rulemakings. as prescribed in section
313{b)(1){B) and {b}{2). with substantial
sector-by-sector justification to warrant
increased reporting on non-
manufacturing sectors.

The SIC code system was developed
to calssify establishments by type of
economic activity. A SIC code applies to
an establishment, which was defined as
an economic unit. generally at a single
physical location, where business is
conducted or where services or
industrial operations are performed. SIC
codes are not directly applicable to
facilities as defined in section 329(4) of
Title Il and this rule. A “facility” is
defined as all buildings, equipment.
structures, and other stationary items
which are located on a single site or
adjacant contiguous sites owned or
operated by the same person. Therefore.
a facility can be a much larger, more
complex operation than an
establishment. The delinition of primary
SIC code is generally considered to be
the code related to the types of products
distribuied from an establishmeat that
have the highest dollar value added.

Based on the public comments
received on the proposed rule, the
Agency has revised its interpretation of
“in SIC Codes 20 through 39." The
revision is designed to remove the
confusion and ambiguity in the prcposed
rule caused by linking the conc.epts of
facility and primary SIC code. The firal
ruie provides that a facility ia in SIC
codes 20 through 39 based on the SIC
codes for the one or more
establishments that comprise the
facility.

EPA has identified the following three
possible scenarios relating
establishments. SIC codes. and facilities:

1. The establishment is the same as
the facility. Where an establishment is
the same as a facility. given that the
other eligibility criteria are met. ard the
establishment's primary SIC code is in
20 through 39, the facility is covered for
purposes of reporting. Because there is
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no distinction between the
establishment and the facility. reporting
of releases from the facility is
straightforward.

2. The facility is comprised of two or
more establishments. all of which have
a primary SIC code of 20 through 39. For
muiti-establishment facilities. when all
of the establishments’ primary SIC
codes are in 20 through 39, given that the
other eligibility criteria are met for the
facility, the facility is covered for
purposes of reporting.

3. The facility is comprised of two or
more establishments, one or more of
which have a primary SIC code of 20
through 39. For multi-establishment
facilities when one or more of the
establishments’ primary SIC codes are
in 20 through 39, the facility is covered
for purposes of reporting if either of the
following criteria apply for the reporting
year:

a. The sum of the value of products
shipped from and/or produced at all
establishments with primary SIC codes
in 20 through 39 is greater than 50
percent of the total value of products
shipped from and/or produced at all
establishments that comprise the
facility.

b. One establishment whose primary
SIC code is in 20 through 39 has a value
of products shipped and/or produced
that is larger than that of any other
establishment in the facility.

Facilities may refer to dats they
submitted to the U.S. Department of
Commerce. Bureau of the Census, for the
Annuai Census of Manufacturers {Form
MA-1000) to calculate the relative
values of products shipped and/or
produced.

Once a facility is covered in either of
the above cases, all releases of listed
toxic chemicals must be accounted for,
even {rom individual establishments in
the facility that fall outside of the 20
through 39 SIC codes.

B. Reporting by Muiti-Establishment
Facilities

Several commenters raised the
concern that it will be difficult for
facilities consisting of more than one
establishment to submit a single report
covering the entire factlity. Commenters
noted that individual establishments,
owned by the same parent company,
often have different management lines
of authority within the company. In
these cases, commenters noted. it would
be difficult to combine information into
one reporting form.

As explained in A. of this unit, the
facility is the unit that is responsible for
reporting. While EPA could continue to
require a single submission for multi-
establishment {acilities, EPA has

decided to require a compliance
determination by the whole facility
covering all its establishments. but to
allow individual establishments or
groups of establishments to report
separately, provided all releases and
waste treatment methods are accounted
far. However. if individual
establishments or groups of
establishments report separately for one
chemical they must continue to report
separately for all other chemicals at the
facility.

Under this approach the entire facility
must determine compliance as a single
unit. Thus the Agency ensures no
reporting will be missed because certain
individual establishments do not meet
thresholds for employees or chemical
activities. For example, a facility is
comprised of two establishments, with
combined employment totaling 80 full-
time workers. Establishment A uses
5,000 pounds of benzene and
establishment B uses 8,000 pounds of
benzene. The facility as a whole
exceeds 10 full-time empioyees and
combined use by both establishments
exceeds the 10.000 pound threshold for
the use of benzene at the facility.
Therefore this facility must report for
benzene. [t has two options. It can file a
report that represents the combined
data associated with all activities with
benzene at both establishments.
Alternatively, both establishments can
file separate reports accounting for their
individual releases and other related
data. If both establishments file separate
reports, then they must submit separate
reports for all chemicals subject to
reporting. However, if, for example. a
toxic chemical is used at one
establishment but is not present at ail at
the other establishment. only the
establishment that uses the chemical
must report for that chemical.

The form provides a way for users of
the data to know whether all or only
part of a facility is included in a specific
report. Check boxes correspond to (1)
the entire covered facility or {2} one or
more establishments within a covered,
multi-establishment facility.

A second issue regarding multi-
establishment facilities relates to the
requirement that the owner or operator
of a facility must report. EPA proposed
that if no report was filed, both the
owner and operator (if different) would
be liable. Commenters requested
clarification on the liabilities and
obligations of an owner of leased
property, where the owner's interest is
solely one of rval estate. These
commenters believe that such an owner
should not have obligations to report
because it is not in & position which
would allow it to determine compliance

or report the required informatian. The
owner would not be able to submit a
report without the cooperation of the
operator.

EPA recognizes these difficulties. The
final rule exempts certain owners of
leased property from reporting
requirements. These exemptions apply
only to those owners of property who
have no business interest in the property
other than real estate. Owners who are
part of the same business organization
as the operators would not be exempt.
nor would owners of businesses that
contract out the operations of a
particular site. In these cases. the owner
has a business interest beyond that of
the real estate and has the ability to
exert some control over the operator.

A commenter identified an additional
problem that occurs when the
establishments in a multi-establishment
facility are operated by different
persons which have no common
corporate relationship. such as in an
industrial park. EPA identified two
possible scenarios. In the first scenario.
the owner of the facility operates an
establishment in the facility but leases a
portion of the facility to another person
who operates another establishment.
The owner and this other operator do
not have any business relationship other
than landlord and tenant. Also. the
owner does not know what chemicals
are manufactured, processed. or used in
that operator's establishment. In the
second scenario, the owner of the
facility, having only a real estate
interest in the facility. does not operate
any establishment in the facility and
feases all of the facility to two or more
persons who operate establishments in
the facility. Under the exemption
discussion above, the owner would not
be subiject to reporting. However, in
both scenarios. the operators would be
subject to reporting, but they have no
common corporate or business interest
and do not know what chemicals are
manufactured, processed. or used in
each other’s establishments.

In neither of these situations is one
person in a position to know all of the
information necessary to make a
determination whether the facility as a
whole is & covered facility and whether
a toxic chemical is manufactured.
processed. or used at the facility in
excess of an applicable threshold.
Accordingly, EPA has decided that. in
such a situation. each operator should
treat the establishments it operates as a
facility for purposes of reporting. These
operators must make the determinations
under the rule for SIC code coverage,
number of full-time employees, and
whether a toxic chemical is
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manufactured. processed. or otherwise
used in excess of an applicable
threshoid. but only for those
establishments they operate.
Appropriate provisions have been
added to the rule. form. and instructions
to provide for this approach. To ensure
that related companies do not avoid
reporting for multi-establishment
facilities, EPA has limited use of this
approach to operators of separate
establishments in the same facility who
do not have any comman corporate or
business interest, i.e. they are not
engaged in partnerships, joint ventures,
ownership of a controlling interest in
one by the other. or ownership of a
controlling interest in both by a third
person.

Another situation may arise where a
person owns a parcel of land on which it
operates one or more establishments
and also leases land immediately
adjacent to it on which that same person
operators one or more additional
establishments. Section 329(4) of Title IlI
defines “facility” to include "a single
site or * * * contiguous or adjacent sites
° * " which are owned or operated by
the same person * * °." Thus in this
situation the “facility™ would be the
total site including the land owned by
the person and the adjacent land leased
by the person. To make the SIC code
determinations and reporting threshold
determinations, the person is required to
consider the activities at al! the
establishments he or she operates on the
total site. Having made the
determinations that the total facility is a
covered facility and that an applicable
reporting threshold has been met. the
person may submit separate reports for
the establishments as described above.

C. Auxiliary Facilities—Laboratory
Activity Exemption

Commenters requested that EPA
clarify whether auxiliary operations
which have primary SIC codes within 20
through 39 (manufacturing) are covered
for purposes of section 313 reporting.

Auxiliary establishments are defined
under the SIC code system as operations
which primarily support other
establishments. Commaon types of
auxiliary operations are research and
development laboratories, warehouses.
storage facilities, and waste treatment
facilities. The SIC code system assigns
these facilities SIC codes according to
the establishment they service; thus,
auxiliary establishments tied to
manufacturing establishments ace given
a manufacturing SIC code.

Commenters argued that the statute
did not contemplate including
establishments that do not engage in
manufacturing. They stated further that

EPA has the discretion to modify the
facility coverage criteria to correct such
anomalies.

1. Auxitiary focilities must make a
compliance determination. EPA has
determined that the most consistent way
to treat a stand-alone auxiliary
establishment (i.e. one that is not a part
of a larger facility) is to require that it
make a compliance determination, If
such an establishment is classified in
SIC codes 20 through 39 because it
supports a manufacturing activity, it
must review its chemical activities and
the level of such activities to determine
if it must report. It is possible that an
establishment such as a warehouse
standing alone will not be subject to
reporting. If no manufacture (including
importation). processing {including
repackaging), or use of covered toxic
chemicals occurs, the facility is not
subject.

Similarly, persons who own or
operate auxiliary establishments that
are within the defined boundaries of a
larger multi-establishment facility must
review the manufacture, processing, or
use activities involving listed toxic
chemicals at all the establishments in
the facility. Such auxiliary
establishments must be factored into the
“value of shipments and/or production™
calculation to the extent it is applicable,
and must be counted toward the
employee threshold. The activity of
manufacturing. processing, or using a
toxic chemical in the auxiliary
establishment counts toward the
chemical thresholds for the facility.

2. Exemption of laboratory activities.
Commenters stated that it would be
burdensome to require laboratories to
determine whether they must comply
because of the potentially large number
of mixtures and chemicals on-site in
small volumes and the relatively rapid
turnover of such chemicals and mixtures
in the laboratory setting.

EPA agrees with comments that
manufacturing. processing, or use of
chemicals in a laboratory under the
supervision of a technically qualified
individuatl should be exempt from the
provisions of this rule. This exemption is
consistent with the exemption provided
in rules implementing sections 311 and
312 of Title IIl. and the OSHA HCS. The
exemption does not apply to speciaity
chemical production or pilot plant scale
operations.

The Agency believes that this
exemption provides a consistent and
necessary reduction in the reporting
burden. For example a stand-alone
laboratory is classified in SIC codes 20
through 39 because it is an auxiliary
facility supporting a manufacturing
operation of a company. This laboratory

is. in essence. exempt from the threshold
determination and reporting
requirements of this rule. Also s covered
facility will not have to review chemical
manufacture. processing. or use in a
laboratory within that facility, provided
such operation is not conducting
specialty chemical production or pilot
plant scale activities.

If a toxic chemical is removed from
such a laboratory for further processing
or use in the facility. the facility must
factor such amounts into threshold
determinations and release reporting.

The Agency does retain certain
concerns about releases of toxic
chemicals from laboratories. Therefore,
EPA will review laboratories as part of
its overall review of the types of
facilities that shouid be covered by
amendments to this rule.

D. The Rule Contains no Aodification of
Facility Coverage

EPA has discretionary authority to
modify the coverage of facilities under
section 313{b)(1)(B). The report of the
congressional conference committee for
Title (11 states that any such
modifications are limited ** * * to
adding SIC codes for facilities which,
like facilities within the manufacturing
sectors SIC codes 20 through 39,
manufacture. process or use toxic
chemicals in a manner such that
reporting by these facilities is relevant
to the purposes of this section.” (H.R.
Rep. No. 962, 99th Cong.. 2nd sess. 292—
hereafter referred to as the conference
report.) The confererice report further
states that section 313(b)(1)(B) is given
to provide EPA with the authority to
adjust coverage but that "it does not
provide EPA the authority to change the
overall scope of the reporting program
for Toxic Chemical Release Forms." Id.
at 293.

The Agency proposed that facilities
within SIC codes 20 through 39 be
required to report. Comments from trade
associations. private companies, State
agencies, public interest groups and
academia requested that EPA use its
authority under section 313(b){1)(B) to
include other facilities. These
commenters noted that other kinds of
facilities beyond those in the
manufacturing sector can have
significant releases of toxic chemicals.
They contend that if the current scope of
reporting is not expanded, the public
will not realize that manufacturing
releases constitute only a part of the
total releases of these chemicals into the
environment,

Most commenters provided specific
examples of facilities that they would

like to see added. They include:
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Commercial waste treatment facilities,
transportation sites, federal facilities.
municipal waste treatment facilities and
publicly owned treatment works,
disposal sites, petroleum and chemical
bulk stations and terminals. tank farms.
electrical services. petroleum
wholesalers. farm suppliers. paint and
varnish suppliers, and industrial
launderers. Commenters suggested that
SIC codes should not be a primary
determinant of coverage and that EPA
should consider the intent of the law to
provide citizens information about
releases from all important sources of
emissions.

Modification of facility coverage
could also involve deletions of certain
industries from the currently covered
SIC codes. In deleting SIC codes the
Agency will consider to what extent
certain manufacturing operations
produce or use toxic chemicals in a
manner more similar to operations
outside the manufacturing sector. The
conference report includes an example
of such an operation for facilities within
SIC code 2875 that mix or blend
fertilizer products for sale at the retail
level. It is also possible that certain
manufacturing operations, for example
those that conduct simple article
assembly, may not produce. import,
process, use, or release significant
amounts of covered toxic chemicals. If
by the inherent nature of their activities
such facilities are unlikely to otherwise
be subject to reporting, then it would
serve no purpose to continue to include
them in the SIC code designations.

The Agency is choosing not to modify
the facility coverage of the rule at this
time. The issues raised in the comments
are important ones for EPA to consider
in exercising its authority to modify
coverage. Such issues should be dealt
with through full notice and comment
rulemaking. The Agency must carefully
evaluate additional types of facilities
that may be manufacturing, processing,
or using listed toxic chemicals as well as
facilities in SIC codes 20 through 39 that
do not handle such chemicals. EPA is
planning to initiate an evaluation of
facility coverage in 1988. As part of this
analysis. EPA will examine the
predominant activities in SIC codes 20
through 39. The resuits of this evaluation
and any recommended additions or
deletions to the scope of covered
facilities will be published as a
proposed amendment to this rule.

As part of this analysis EPA will also
look at the concept of value of products
shipped and/or produced from
designated SIC code establishments.
Another potentially more equitable
approach of determining multi-

establishment facility coverage is by
using "“value added™ instead of the value
of products shipped and/or produced.
The value-added approach may create
less distortion and duplication when
comparing the contribution by
individual establishments for purposes
of the overall facility coverage
determination. However, value-added
information may be less available and
more burdensome to determine than
value of shipments and/or production.
EPA will review the first few years of
reported data and will attempt to
evaluate how the value of shipments
and/or products approach affects
overall facility coverage.

V. Definitional lssues
A. Definition of Manufacture

1. Coincidental production of toxié
chemicals. EPA proposed to interpret
“manufacture” to include coincidental
production of a listed toxic chemical as
a byproduct or impurity during the
manufacture, processing, use. or
disposal of any other chemical
substance or mixture. Congress adopted
the definition of "manufacture” used in
regulations under the Toxic Substances
Contro!l Act (TSCA) where such an
approach is used. The proposed rule's
approach was intended to cover those
situations in which a listed toxic
chemical is created (intentionally or
unintentionally) and then passed on in
commerce or disposed of. but never
otherwise accounted for.

Commenters objected to this
interpretation of the manufacture
definition on grounds that it exceeded
the statutory authority of Title IIl. They
also stated that having to make such
determinations would require
expensive, detailed monitoring that most
facilitiés do not do and would not be
required to do under section 313. Other
commenters stated that, if such a
determination were required. a de
minimis cut-off should apply, consistent
with OSHA HCS requirements. to
reduce the burden on the facility.

EPA believes that the definition of
manufacture in section 313 includes the
coincidental production of toxic
chemicals. Section 313(b)(1)(C) states
that "“{t}he term ‘'manufacture’ means to
produce. prepare, import. or compound a
toxic chemical.” There is no limitation in
this definition that would exclude
manufacture of a toxic chemical
coincidental to the production.
processing. use, or disposal of another
chemical, nor is there any indication in
the legislative history of Title IlI that
Congress intended to exclude toxic
chemicals produced coincidentaily.
Accordingly, EPA believes that such

production is included in the definition
of manufacture under section 313. For
purposes of the rule however, EPA has
distinguished between toxic chemicals
which are impurities that remain with
another chemical that is processed.
distributed. or used, from toxic
chemicals that are byproducts either
sent to disposal or processed.
distributed. or used in their own right.
EPA also considers that it would be
reasonable to apply a de minimis
concentration limitation to toxic
chemicals that are impurities in another
chemical or mixture. In essence. the de
minimis cut-off adopted for mixtures
(see Unit V1.} would apply to the
presence of impurities created as a
result of making that mixture. or a
component of the mixture. Because the
covered toxic chemical as an impurity
ends up in a product, most producers of
the product will frequently know
whether the chemical is present in
concemntrations that exceed the de
minimis level, and, thus may be listed
on the Materiai Safety Data Sheet
(MSDS) for that product under the
OSHA HCS.

This final rule does not adopt a de
minimis concentration limitation in
connection with the production of a
byproduct. EPA believes that the facility
should be able to quantify the annual
aggregate pounds of production of a
byproduct which is not an impurity
because the substance is separated from
the production stream and used. sold. or
disposed of. unlike an impurity which
remains in the product.

The major problem with applying a de
minimis exemption to a toxic chemical
produced as a result of use or disposal
of another chemical is the difficulty of
determining where and how to make a
precentage determination. For example.
there may be various points in a
treatment process at which a percentage
determination could be taken. Also.
those doing a better job of treatment
could be unfairly penalized because
such treatment may concentrate the
chemical in waste prior to disposal.
Therefore, the conscientious facility may
exceed the de minimis concentration of
the toxic chemical in a waste whereas
another facility having much more dilute
waste would not be subject to reporting.
Therefore, EPA believes that the
estimation of a total annual mass
quantity for such coincidental
production during use or disposal is a
fair approach.

In any case. EPA wishes to emphasize
that the determination of such
coincidental production should be based
on the facility's existing production
records, monitoring. or analytical data.
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and reasonable judgment on the part of
the facility's management. No further
monitoring or anaiysis of production,
process, use, or disposal streams is
required. consistent with section 313.

2. Import of toxic chemicals. Section
3131b)(1)(c) defines “manufacture” to
include import. Thus the owner or
operator of a facility that manufactures
or imports a toxic chemical is
potentially subject to the reporting and
supplier notification provisions of the
final rule. If a toxic chemical is both
manufactured and imported at a facility,
the total amount manufactured and
imported is aggregated for purposes of
determining whether the reporting
threshold for manufacturing has been
met. Thus it is important for a fucility to
determine whether it is importing a toxic
chemical, either in relatively pure form
or as part of a mixture.

The U.S. Customs Service defines an
importer as a person who imports a
chemica! into the customs territory of
the United States and includes the
person primarily liable for the puyment
of any duties on the merchandise or an
authorized agent acting on that person's
lehalf. the consignee, the importer of
record, the actual owner if an actual
owner's declaration and superseding
bond has been filed in accordance with

19 CFR 141.20, and the transferee. if the .

right to draw merchandise in a bonded
warehouse has been transferred in
accordance with Subparnt C of 19 CFR
Part 144.

Section 313 refers to a facility which
manufactured (including imported) a
toxic chemical. Section 313 doea not
define “import" or explain when a
facility is considered to have imported a
chemical. Given the broad Customs
definition of who is an importer, several
persons may be “importers” for any
given shipment of a toxic chemical
brought into the customs territory of the
U.S. Fur example, a facility may conduct
the cntire import transaction using its
own pcrsonnel in which case it would
be the only importer. In other cases.
facilities may act through import brokers
or others who do the psperwork and pay
the duties but provide for direct
shipment of the chemical to the {acility.

EPA determined that for a given -
imported shipment of a toxic chemical,
only one facility should be considered to
have impurted the shipment. Otherwise,
there could be double counting of each
shipment. Thus for purposes of the final
rule. EPA has defined “import" to mean
to cause a chemical to be imported into
the customs territory of the U.S. For
purposes of the definition of “import,”
EPA has defined “to cause” in a way
which designates the person who in
effect controls the importing of the

chemical. Le. the person whe intends
that it be imported and controis the
identity of the chemical and the smount
ta be imported, not those who are
merely involved in the tranaaction.

Accordingly. through this definition. a
facility which completes the entire -
import transaction for toxic chemicai
using its own personnel would be
considered to have imported the
chemical. Further, a facility that ordered
the import of a toxic chemical through
an import broker, specifying the identity,
amount, and that it is to be imporied.
also would be considered to have
imported the chemical. However. if a
facility ordered a toxic chemical from a
chemical supplier in the U.S.. who in
turn decided to import the chemical to
fill the order or filled the order from a
previously imported stock of the
chemical. the chemical supplier's facility
would be considered to have imported
the toxic chemical. The facility which
ordered the chemical would not be
considered to have imported the
chemical because it did not control the
amount to be imported or specify that it
was (o be imported.

In most cases, determining whether a
facility caused the import of a toxic
chemical will not be critical because a
facility in SIC codes 20 through 39 which
receives such a toxaic chemical from an
import shipment is also likely to process

. or atherwise use the chemical. Since the

thresholds for manufacturing and
processing are the same and the use
threshold is lower than the
manufactiring threshold, EPA does not
believe that defining "import” in this
way will result in any facility escaping
the reporting requirements of the final
rule. In addition, EPA does not believe
that facilities will evade supplier
notification requirements under this
approach.

3. Toll Manufacturers of Toxic
Chemicals. EPA recognizes thatitis a
practice in the chemical industry for one
company to contract with another
company to produce a chemical
exclusively for it. This may be done to
use available production facilites, to
take advantage of cheaper production
techniques. or to avoid building
additional plant capacity. The company
initiating the activity typically retains
control over the identity of the chemical,
the amount to be produced. and the
production technology. The company
actually producing the chemical in these
situations is often referred to as a "toll
manufacturer.”

Under TSCA. which authorizes EPA to
apply certain requirements to persons
who manufacture chemical substances
and mixtures, EPA has sometimes
treated both companies in a toll

manufacturer relationship as
“manufacturers” subject to the
requirements. However. for purposes uof
section 313 reporting. EPA interprets the
definition of manufacture to apply only
to a facility that actually produces a
toaic chemical. Thus. in a toll
manufacturer situation, the facility
actually producing a toxic chem:cal
would be subject to reporting, tf it
produced more than the threshoid for
manufacturing. The other company's
facility would be subject to the reporting
for that chemical only if it also actually
manufactured the chemical in excess of
the manufacturing threshold, or if it
processed or otherwise used the
chemical in excess of an applicable
threshold. EPA believes this
interpretation is consistent with
congressional intent to capture releases
associated with manufacturing
activities.

B. Clarifications Regarding Process and
Otherwise Use; Exemption of Certain
Uses

EPA included the statutory definition
of ""process™ in the proposed rule and
proposed a definitivn of "otherwise
use.” The statute does not specifically
define "use" or “otherwise use” yet
there are different reporting thresholds
associated with manufacturing and
processing activities versus the
“otherwise using” of a listed toxic
chemical. Therefore, the basic purpose
of including a definition of “otherwise
usc" was to distinguish for the potential
respondent what activities would be
subject to the different thresholds. The
proposed “otherwise use™ definition was
broad in scope. basically encompassing
all uses of a chemical at a facility not
covered by the definitions of the terms
“manufacture” or “process.” The
preamble of the proposed rule contained
one example of processing versus use of
a chemical. and the proposed
instructions for the form gave examples
of manufacturing. processing. and use
activities.

Commenters from industry took issue
with the proposed definition of
otherwise use and requested further
clarification of the differences between
processing and use activities. Still other
commenters recommended that certain
uses be exempted from the final rule
reporting requirements.

1. Clarification of the terms “process”
and “otherwise use". In the public
meetings, workshops, and in a
preliminary question and answer
document on section 313 issues, EPA
has made the following basic distinction
between processing and use activities.
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a. Processing is an incorporative
activity. The process definition focuses
on the incorporation of a chemical into a
product thal is distributed in commerce.
This incorporation can involve reactions
that convert the chemical. actions that
change the form or physical state of the
chemical, the blending or mixing of the
chemical with other chemicals. the
inclusion of the chemical in an article. or
the repackaging of the chemical.
Whatever the activity. a listed toxic
chemical is processed \f (after its
manufacture) it is ultimately made part
of some material or product distributed
in commerce. Examples of the
processing of chemicals include
chemicals used as raw materials or
intermediates in the manufacture of
other chemicals, the formulation of
mixtures or other products where the
incorporation of the chemical imparts
some desired property to the product
{e.g.. a pigment. surfactant. or solvent),
the preparation of a chemical for
distribution in commerce in a desirable
form. state, and/or quantity {i.e.
repackaging). and incorporating the
chemical into an article for industrial.
trade, or consumer use.

b. Otherwise use is a non-
incorporative activity. EPA is
interpreting otherwise using a covered
toxic chemical to be activities that
support. promote, or contribute to the
facility's activities. where the chemical
does not intentionally become part of 8
product distributed in commerce.
Examples would be a chemical
processing aid such as a catalyst.
solvent, or reaction terminator. These
chemicals may be integral parts of a
reaction but do not become part of a
product. Other examples would be
manufacturing aids such as lubricants,
refrigerants. or metalworking fluids, or
chemicals used for other purposes at the
facility such as cleaners, degreasers, or
fuels. .

2. Comments relating to EPA's
interpretive distinction between process
and use. One commenter disagreed with
EPA's interpretation that a non-
incorporative use of a solvent in
chemical processing should be classified
as otherwise using it. This commenter
stated that the solvent can be integral to
a reaction and that the solvent can be in
the same equipment as other processed
chemicals, with the same low
probability of release. Another
commenter stated that a catalyst should
not be classified as a processing aid (i.c.
otherwise used) because it participates
in a reaction. EPA disagrees with these
comments on the grounds that it is
necessary and appropriate to distinguish
processing from otherwise using based

on the thrust of the process definition
{i.e.. whether :he toxic chemical in
question becomes part of some product
distributed 1 ccmmerce).

Another commenter raised the
example of a paint that is applied during
the manufacture of automobiles. Certain
toxic chemical components of the paint
mixture would become part of the
automobile and other toxic chemicals
such as the solvent!s would evaporate as
intended. Is the mixture processed. used.
or both? EPA's interpretation is that the
activity of each relevant component of
the mixture would have to be evaluated.
The solvents would be “used.”
Therefore. they would be subject to the
10,000 pound threshold. The other
components of the mixture such as the
pigments, would be “processed™
because they are incorporated into the
article. Therefore. those mixture
components would be subject to
reporting based on the process
threshold.

3. Exemptions of certain uses. Several
commenters stated that the proposed
definition of otherwise use was too
broad. They stated that without some
limitations or exemptions the presence
at the facility of a listed chemical in any
form would have to be factored into
threshold calculations. One example
given was copper in copper pipes that
are part of the facility. This can be
interpreted as an ancillary use of
copper. They claimed that such a
situation would be unreasonabie. would
place an unnecessary reporting burden
on many facilities. and would result in
many meaningless reports. One
commenter suggested that the otherwise
use definition be modified to include the
concept of “active” uses at the facility.

Based on a review of the comments
and questions received, EPA has
determined that it is appropriate to
place some limitations on the definition
of “otherwise use.” EPA has developed
(8 372.39 of the rule) a listing of certain
exempt uses of toxic chemicals as
foilows:

{1) Use as a structural component of
the facility.

(2} Use of products for routine
janitorial or facility grounds
maintenance. Examples include use of
janitorial cleaning supplies. fertilizers.
and pesticides similar in type or
concentration to consumer products.

(3) Personal uses by employees or
other persons at the facility of foods.
drugs. cosmetics, or other personal items
conlaining toxic chemicals. including
supplies of such products within the
facility such as in a facility operated
cafeteria, store, or infirmary.

e

{4} Use of products containing toxic
chemicals for the purpose of maintainiy
motor vehicles operated by the facility,

{53) Use of toxic chemicals present in
process water and non-contact cooling
water as drawn from the environment or
from municipal sources. or toxic
chemicals present in air used either ag
compressed air or as part of combustion.

(6] Use of articles.

C. Full-Time Employee

One commenter requested that EPA
define what it means to have 10 or more
full-time emplovees for compliance with
section 313 reporting.

The Bureau of the Census defines a
full-time employee as a person working
35 hours or more per week. persons who
worked 1 to 34 hours for non-economic
reasons and usually work full-time. and
persons with a job but not at work who
usually work full:time. The Bureau of
Labor Statistics has a very similar
definition. Their definition does not
include contract employees. The above
two definitions are used in surveys
conducted as of a particular week, not
for an entire year.

EPA considered two factors in the
development of the employee threshold
determination. First. the definition
should reasonably apply to the annual
basis of the reporting. Many facilities
may have large seasonal variations in
employment. and the standard must
apply to those situations in an equitable
manner. Second. facilities with large
numbers of contract employees should
not escape reporting because of
different employment arrangements.

EPA considered options for
determining whether a facility meets the
employee threshold as follows. First,
full-time employee determinations could
be made based on the highest number of
full-time employees during any week of
the calendar year. This method would
ensure that facilities with highly
variable employment patterns would be
covered for reporting if they met the
other requirements {SIC codes and
chemical thresholds). Second. full-time
employee counts could be determined
by the number of employees as of a
particular date during the year. Such an
option would limit the burden of
checking through employment records.
but is arbitrary with respect to the
choice of a date. Third. the
determination could be based on the
concept of full time equivalents. A
generally accepted level of annual full

time hours worked is 2.000 hours. The
number of payroll hours for the year
would be divided by 2,000 to determine
the equivalent number of full-time
employees. Fourth, full-time employee
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counts could be determined by an
average of the quarterly maximum
rumber of full-time employecs for the
calendar year. This option would he the
most burdensome to calculate..

EPA decided to define full-time
emplovec on the basis of a full-time
equivalent calculation. Total annual
hours worked by all employees.
including contract employees, at the
l.xcility is divided by 2.000. In this way. a
fucility is able 1o make an easy
determination of whether it equals or
rxceeds a 10 employee equivalent level
by determining if the total hours worked
at the facility equals or exceeds 20,000
hours. EPA believes that this approach
provides a fair and consistent measure
of employment.

D. Definition of Article and Article
Exemption

These issues deal with the definition
of article and whether articles should be
explicitly exempt for the purposes of
threshold determinations and release
calculations.

1. Modification of the article
definition. The definition of article that
appearcd in the proposed rule is the
same definition used in regulations
under TSCA. One commenter asserted
that the definition of article that appears
in the OSHA HCS should be substituted
for the proposed article definition. The
commenter contended that the OSHA
ar'icie definition is more appropriate for
section 313 because the language in the
latter part of the OSHA definition
relates to the potential for release and
expasure during norma!l end use. Also, it
would be consistent with provisions of
the Title III sections 311 and 312 rule (52
FR 38344}). The instructions {or the
sections 311 and 312 reporting forms
incorporate exemption language from
the OSIHA HCS, part of which is the
exemption of articles.

The article definition in the proposed
rule read gs {ollows:

“Article” means a manufactured item
which is formed to a specific shape or design
during manufacture, which has end use
functionis) dependent in whole or in part
upon s shape or design during end use. and
ks »ither no change in chemical composition
during its end use or only those changes of
composition which have no commercial
purnose separate from that of the article, or
result mixtures or articles, except that fluids
and particles are not considered articles
regardiess of shape or design. The article

definition in the OSHA HCS reads as follows:

“Article” means a manufactured item: (i)
Which is formed to a specific shape or design
Jduning manufacture: (ii) which has end use
function(s) dependent in whole or in part
upon ils shapu or design during end use: and
{ni) which does not release, or othetwise
result in exposure to a hazardous chemical
under normal conditions of use.

The first part of each definition are
identical. The latier parts of the
definitions differ significantly. The
commenter pointed out that the OSHA
HCS definition will function more
sppropriately because it will keep
certain exposure-causing items from
being considered articles whereas the
proposed definition would not. The
rcommenter also asserts that the
exception at the end of the proposed
definition for fluids and particles is
unnecessary.

- Inits review of this issue EPA
considered several options. including
retaining the article definition as
proposed. retaining the proposed
definition but clarifying the wording of
the latter part. and adapting the OSHA
HCS article definition for use in this
rule. EPA has determined that it agrees
with the commenter and has adopted
the OSHA HCS article definition with
some modifications because it is more
appropriate for section 313 purposes
than the TSCA definition. The TSCA
article definition is worded primarily to
distinguish “chemical substances” and
"mixtures” from those manufactured
items that contain chemical substances
and mixtures. The OSHA HCS definition
was adapted from the TSCA regulatory
definition. for the purpose of exempting
certain items from the MSDS
preparation requirements; the
supposition being that the item's normal
end use would not release or cause
exposure to a “hazardous chemical” in
the article.

The revised article definition in the
final rule reads as follows:

“Article" means a manufactured item: (i) -
Which is formed to a specific shape or design
during manufacture: (ii) which has end use
functions dependent in whole or in part upon
its shape or design during end use; and (iii}
which does not release a toxic chemical
under normat! conditions of processing or use
of that item at the facility.

EPA wishes to emphasize that under
this definition an item will not qualify as
an article if there are releases of toxic
chemicals from the normal use or
processing of that item. When
altempting to apply this definition to an
item used or processed at a facility, the
facility should keep this release factor in
mind. For exampie. under normal
conditions the milling of metals [e.g.
vopper) can generate fume or dust
containing listed toxic chemicals. Thus,
the metal or plastic item being
processed would not qualify as an
article in that manufacturing setting.
However, if the only “release” from
processing an item is the disposal of
solid scrap (e.g.. pieces of cloth or
sections of pipe that are recognizable as
having the same form as the item) then

FPA considers that the processed item
still qualifies as an article.

Toxic chemicals in an item that
qualifies as an article are not subject to
reporting even if the facility disposes of
the article after use. For example. the
{acility uses a battery that contains lead.
Lead is not released from the battery
during normal use at the facility. When
the facility disposes of the battery. it
does not have to factor the amount of
lead in that article into a threshold or
release calculation.

2. Articles exemption. The proposed
rule covered the processing and use of
toxic chemicals and mixtures containing
such toxic chemicals. EPA included a
proposed definition of article but. as
certain commenters pointed out. did not
specifically exclude the use or
processing of articles. Commenters
encouraged EPA to specifically exempt
the use and processing of articles from
the threshold determination and release
reporting requirements of the rule.
According to these comments. the
normal end uses of such articles by
definition do not result in the release of
toxic chemcials contained within such
articles. Therefore, such an exemption
will reduce the burden on industry
significantly because fewer materials
will have to be evaluated for threshold
and release determinations.

The purpose of including an article
definition in the rule was for the
expressed purpose of exempting such
articles. The {inal rule contains a new
exemption section {§ 372.38). This
section exempts articles containing
covered toxic chemicals as defined
under section D above from threshold
and release determinations. EPA
cautions facilities to evaluate carefully
normal processing and use of an item to
determine if release of a toxic chemical
occurs (i.e.. if indeed the item qualifies
under the definition as an article).

V. Threshold Issues

A. Comments Requesting Modification
of Thresholds

The thresholds for reporting that were
presented in the proposed rule are the
thresholds mandated by section 313. The
threshold for manufacturing or
processing a toxic chemical is 75,000
pounds for 1987, 50.000 pounds for 1388,
and 25.000 pounds {or 1989 and
thereafter. The threshold for otherwise
using a toxic chemical is 10,000 pounds
for any year. EPA has the authority to
modify these thresholds provided that
such modification obtains reporting of a
substantial majority of total releases of
each toxic chemical for all facilities
subject to reporting.
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A wide range of commer:-. vas
received regarding potenti=
modifications to the threshu:ds.
Commenters {rom environmental and
public interest groups asserted that
thresholds shoud be lowered to increase
release reporting. One commenter stated
that a 10.000 pound threshold. over 3
years should be used rather than a
graduated threshold. Commenters
representing the industry asserted that
thresholds could be raised without
affecting data quality or reporting
requirements. Other related comments
stated that thresholds should be
modified to include only larger facilities
and that the “user”™ threshold should be
raised to the same level as thresholds
for the manufacturing or processing of &
toxic substance. Additionally, one
company commented that the
determination of a need to modify
thresholds should be based on the first
few years’ reporting levels.

Comments from a professional society
and a State government indicated that
the proposed thresholds are valid and
should not be raised.

Additional comments presented
alternatives to the type of thresholds
presented in the proposal. Two
commenters indicated that toxic effects
could be used to determine threshold
adjustments. One commenter
recommended a different series of
thresholds based an standard container
sizes to make threshold determinations
easier. Another commenter proposed
that the statutory employee size
limitation of 10 or fewer employees be
removed rather than reducing threshold,
amounts for reporting purposes. One
commenter proposed an emissions-
based approach to exclude small
releases of toxic chemicals, regardless
of the quantity manufactured. processed.
or used.

The final rule contains the statutory
thresholds present in the proposed rule.
FEPA does not believe that it has
received in the comments sufficient data
to support any overall modification of
the statutory thresholds. ln addition.
EPA did not propose any such change.
EPA agrees with comments to the effect
that the first few years' data should be
evaluated to determine whether
modifications of the threshold would
meet the statutory test of obtaining
reporting on a substantial majority of
the releases (i.e.. pounds released per
year) of each chemical from subject
facilities. EPA may consider changing
the reporting thresholds based on
several years of data collection.
Revising the threshold amount can be
based on specific chemicals. classes of

chemicals. or categories of facilities.

EPA may consider a number of factors
for threshold modification including
exposure factors such as population
density. the distance of population from
covered facilities. and the types of
releases. Threshold modifications could
also take into account the relative
potency of the chemical or class of
chemicals and the effects of concern.
Another type of threshold modification
the Agency will investigate relates to
the type of facility. either generally by
size or by type of industry.

B. Threshold Determination Issues

Several issues arose as a result of
comment on EPA’s proposed approaches
to determining whether a facility has
exceeded a threshold.

1. Recycle and reuse. EPA proposed
that a threshold determination in
connection with on-site recycle and
reuse activities be calculated by
determining the amount of the toxic
chemical in the recycle/reuse operation
at the beginning of the year and add to
that any quantity of the chemical
brought on site. Commenters reacted to
this proposal with the following:

a. The threshold should be based on
the amount of the chemical “acted
upon.” This would include the operating
capacity of the recycle activity plus only
the amount added during the year, not
the total quantity brought on site.

b. The amount calculated for the
purpose of threshold determinations
should only be the quantity added to or
actually consumed by the recycle
operations.

c. EPA should clarify that the
threshold amount recycled should not
count & pound of chemical more than
once as it cycies through the activity.

After a review of the comments, EPA
has determined that the threshold
determinations should be based on the
amount of the material added to a
recycle/reuse system during the
reporting year. This would fairly depict
the amount of & chemical “consurned”
during & year in connection with this
particular use. During start-up of such a
recycle/reuse operation or in the event
that the contents of the whole recycle
system had to be replaced, this total
system quantity would have to be
factored into the facility's threshold
determination for that chemical. EPA
believes that this approach is consistent
with the objectives of encouraging
recycle/reuse activities.

2. Amount brought on site versus
amount processed or used. The previous
issue points toward a more generai
problem of distinguishing whether the
threshold must be calculated based on
the amount of a chemical brought on site
during the year or the amount actually

processed or used. One commenter cited
a situation in which a facility may have
a running inventory of over 10,000
pounds of toluene but actually uses only
9,000 pounds during the year. Provided
that this is the only use of loluene, the
commenters contended that the
threshold for use has not been met.

EPA agrees with this comment. The
final rule provides that the threshold for
processing and use is based upon the
total amount actually used or processcd
at the facility, not the total amount
brought to the facility during the year.
This would not apply, however, in cases
where importation contributes to a
calculation of whether the facility
exceeds a “manufacture” threshold. The
act of importing the chemical to the
facility is within the definition of
manufacture. Therefore. any quantity
brought on site due to importation has to
be counted along with any amount of
the same chemical produced at that
facility. However when a facility does
exceed a threshold, any emissions from
amounts of the chemical in the running
inventory (i.e. storage) would have to be
factored into the emissions calculations.

3. Exceeding any threshold captures
the facility for all releases of that
chemical. A commenter objected to the
interpretation that if a facility exceeds
any threshold for a listed chemical. it
must report all emissions of that
chemical from the facility. The
commenter cleims that reporting should
be limited to the activity that triggers the
threshold to be consistent with
Congressional intent because Congress
set such thresholds to limit the burden
on industry and provide the public with
useful and manageable information.

EPA disagrees with this comment.
Congress indicated that section 313
should cover releases from the facility to
all environmental media. The thresholds
are provided as the means for
determining facility coverage, not as a
factor in determining which emissions
from the facility must be reported.

V1. Mixtures and Trade Name Products

The proposed rule indicated that
mixtures and trade name products thata
facility imports. processes, or uses
would be evaluated and any covered
toxic chemicais in those products would
be factored into threshold
determinations and release reporting.
However, EPA recognizes that facilities
may not always have full information
regarding mixture components. EPA
provided detailed guidance in the
preamble of the proposed rule for
making a reasonable determination of
what is “known to be present at the
facility” with respect to determining the
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presence and composition of coverad
toxic chemicals in mixtuses 4t the
facility. The proposed instructions for
the form also osticed a method for
factoring mixtures inte the threshold
determinations. lo addition. the proposal
presented EPA’s bellef that suppliers of
mixtures and trade name prodacts have
a responsibility to provide their
customers with informatioa saflicient
for them to comply with the
requirements of section 313. EPA
requested comment on several oplians
for a supplier notilicalion requirement in
connection with, or in lieu of & user
determination requirement. EPA
received a wide range of comment on
the mixture issue.

A. De Minimis Concentration Limit

A predominaat area of comment was
the request far some type of de ouinimis
concentration limitation for listed toxic
chemicals m mixtures. Commenters
argued that many mixtures or trade
name products may contain “trace™
quantities of section 313 chemicals.
They asserted that it would be both
unreasonable and extremely
burdensome for proceasors and users of
such products to have to account for
these quantities in developing threshold
determinations. In addition, commenters
asserted that it would be equally as
burdensome for sappliers of these
products to have to determine and
disclose smail percentages of section
313 chemicals in their products beyond
that currently required cnder the OSHA
HCS. Most commenters suggested that
EPA adopt a de miaimis concentration
limitation consistent with the OSHA
HCS requirement. The HCS provides
that a supplier does not have to list &
“hazardous chemical” component in a
mixture if that chemical comprises iess
than 1 percent of the mixture or 8.1
percent where the chemical is a
carcinogen (as defined in the HCS).
Other commenters suggested de minimis
levels ranging from 2 percent to 10
percent. Other related concepts wesld
exempt from consideration solutions
containing greater than 75 perceat water
or would establish de mininds relense
standards.

Based on the comments received. EPA
has determined that it is ressonable and
appropriate to adopt a de minimis
concentratioa limitation for toxic
chemicals in mixtures under section 313.
EPA believes that it is necessary o
provide & de minimus limitation to belp
reduce the information development
burden both on the part of the user and
the supplier of such products. For the
final rule EPA has adopted a de ouninvis
limitation of 1 percent, or 0.1 percent in
the case of an OSHA HCS defined

carcimogen. £PA believes that the de
minimis level chosen is appropriate for
two reasons. First, it 1s consistent with
existing OSHA HCS requirements far
development of MSDS information and
with other requirements nader sections
311 and 312 of Title HL Sappliers of
products are farmliar with these levels
and. at least for the first two years of
reporting, users of these mixturey are
only likely to be able to rely on the
product MSDS for information abont the
content and percentage compositien of
covered toxic chemicals in these
products. Second. EPA does not expect
that the processing and use of mixtires
containing less than the de minimss
concentration would. in most instances,
contribute significantly to the threshoid
determinatians or raleases of listed taxic
chemicais from any given Eacitity.

Thersfore, any listed taxic chemical
that is present n a mixture below these
de minimis concentrations does not
have to be factared into threshald ar
release determinations by the {acility.
This exemption applies to all mixtures
or trade name products imported.
processed. or atherwise used at the
facility.

EPA defined “mixture” in the final
rule to cover combinations of chemicals
that are mixed together. as well as
relatively pure chemicals which have
impurities present. Thus. if & toxic
chemical were present as an impunity
with another chemical at a level less
than 1 percent or 0.1 percent in the case
of & carcinogen, the de minimis
exemption would apply. and the person
processing or using the toxic chemical
impurity woxdd aot be required to count
the quantity present as an impurity
toward the threshold determination.
They would also not be required 30
consider that quantity when determining
releases to the enviranment,

The de minimis exemption applies
only to the presence of the toxic
chemical in the mixture If 2 person
formulates 8 mixture by mixing various
chemicals together. including a toxic
chemical. the person is a processar of
the toxic chemical The person must
consider the quantity of the taxic
chemical added to the mixture, both for
threshold determinations and refease
reporting, including releases from the
formulation activity. However., such a
person would not be required to
consider releases of the toxic chemical
resulting from its presence in the
mixtare at {ess than 1 percent or 0.1
percent, as appropriate.

If a person manufactures a chemscal
and in the process creates & toxic
chemical impurity present at less than 1

percent or 0.1 peroent. as appropriate,

the person is not required ta consider
the amount af the toxic chemical se
manufacturad for threshold
determinations or release reporting
{provided that the impurity is not
separated from the commercial product).

EPA plans to review this de min:m:s
policy and the assumptions upen which
it is based in light of data that will be
cellected under this rule.

B. User Detarmiration ¥ersus Supplier
Notificatian

As stated in the introduction 1o this
unit. EPA propesed a detailed approach
for users to make a rersonable
determination of the presence of section
313 chemicals in products they use. [n
response to the peoposed approach. one
commenter stated that the standard in
the statute is “known to be present at
the facility” and asserted that a facility
has no affirmative obligation %o eeek
information where there is no apparent
information about a section 313
chemical in a mixture beyond such
readily available sources as the MSDS
for that prodect.

Others commented cn the options in
the proposed rule preamble for suppliers
to notify customers or EPA about the
presence and percent composition of
covered toxic chemicals in their
products. A number of commenters
stated that a supplier should be required
to notify its customers about the
peesence and composition of listed toxic
chemicals in the product. From an
overall burden standpoint, these
commenters stated that there are
naturally fewer suppliers than users.
Without a supplier notification
provision, users would have to contact
each of their suppliers each year. These
commenters stated that a suppiier
notification requirement would
ultimately place less burden on the
suppliers themselves becanse their
staffs would not have to be constantly
responding to wser requests. Also. most
suppliers could "piggyback™ such notice
with the OSHA HCS required MSDS for
the product and thereby not incur a
significant additional burden. Other
commenters agreed with the supplier
notification concept but preferred that
EPA sllow a voluntary customer/
supplier interaction, not require such
notification as part of the rule. Other
commenters stated that EPA does not
hawve the authority under section 313 to

require this type of notification nor
would it be appropriate to invoke the
general rulemaking suthority under
section 328 of Title lII to authorize such
requirersent.
Other comments addressed trade
secret related implications of a supplier
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notification requirement as follows: The
OSHA HCS allows mixture component
identities to be claimed trade secret. In
addillion. the firm is not required to
supply percentage composition data on
the MSDS. Some firms do provide
composition data voluntarily in the form
of a specific percentags, a range, or
some upper bound. A supplier
requirement may conflict with the MSDS
requirements because some composition
information will have to be disclosed. In
addition, the criteria for claiming and
substantiating the protection of specific
chemical identity is more stringent
under Title B than it is under the OSHA
HCS requirements.

1. Supplier notification requirement,
EPA has carefully considered the
implications of a detailed user
determination requirement versus a
supplier notification requirement. EPA
has determined that the most effective
and least burdensome approach is a
supplier notification requirement. EPA
agrees with comments that a supplier
notification system provides the most
efficient means of moving the
information about the presence and
composition of listed toxic chemicals
into the hands of the facilities that must
report. Providing more complete
information about mixture composition
in particular will give the facility the
information it needs to make threshold
and release determinations.

Under the final rule persons who must
develop and distribute the notice are
those who own or operate facilities in
SIC codes 20 through 39 that
manufacture or process listed toxic
chemicals. and who distribute products
containing such toxic chemicals to
facilities in SIC codes 20 through 39, or
to others who in turn distribute them to
such facilities. Therefore the types of
products covered by these notices are
products that will be further processed
or used by facilities potentially required
to report. Notices are not required for
products sold for individual consumer
use. Exemptions similar to those found
in the OSHA HCS and rule
implementing sections 311 and 312 of
Title LI are incorporated into this
supplier notification provision.

The supplier notification requirement
in § 372.45 is structured to give
processors and users of mixtures and
trade name products positive
information about the presence of listed
toxic chemicals as follows:

a. If listed toxic chemicals are present
in the mixture or trade name product
above the de minimis cut-off level. the
notice must identify those specific
components as they appear in the list of
toxic chemicals in § 372.65 of the rule

and provide their percen zomposition in
the product.

b. If the supplier maintains that the
identity of a toxic chemical is a trade
secret under provisions of the OSHA
HCS. the notice must identify the
chemcial as subject to section 313 and
provide a generic identity that is
structurally descriptive of the chemical.

c. If the supplier contends that specific
composition information for a toxic
chemical in a mixture or trade name
product represents a trade secrat. the
supplier must provide a maximum
concentration level of that chemical in
the mixture or product. For example, the
notice would indicate that toluene
constitutes not more than 15 percent of
the product. The supplier must choose a
level that is only large enough to
effectively mask the relevant trade
secret associated with the chemical
component. A basis for the level chosen
must be placed in the supplier’s records
pertaining to this notice. This maximum
concentration level is critical to users of
the mixture because they will be using it
as part of their threshold and release
determinations. Gross over-
representations of such maximum
concentrations in a8 mixture may result
in unnecessary reporting by that
customer or overestimation of releases
of the chemical from the customer's
facility.

The notice must be in writing and
must clearly indicate that it pertains to
the presence of chemicals covered by
section 313 of SARA Title IIL. If a MSDS
must be distributed with the product,
EPA requires that the notification be
attached to the MSDS and that it clearly
indicate that the notice is not to be
detached from the MSDS.

This requirement is included because
the Agency is concerned about the
notification process breaking down
when distributors not covered by this
rule are handling and redistributing the
products. The OSHA HCS requires such
distributors to pass along an MSDS for a
product. Therefore, EPA determined that
the most efficient and least burdensome
approach of assuring that the notice
would reach the intended recipient is to
require that it be attached to or
incorporated into the MSDS.

The notice must be provided with at
least the first shipment of the product to
each recipient during the calendar year.
When the supplier changes the
formulation of the product to affect the
composition of the toxic chemical in the
product, a revised notice must be sent
with the first shipment of the changed
product to each recipient. If the supplier
determines that the product contains a
section 313 chemical in excess of the de

minimis concentration limit which was
present previously but unknown. the
supplier must modify the notification
within 30 days and provide the revised
notice with the first shipment after that
30 day period to each tecipient: this
notice must identify prior shipments in
that calendar year to which it also
applies.

2. Phase-in of the supplier notification
requirement. One commenter suggested
that if mixtures are to be factored into
the reporting of listed chemicals that
such requirement be phased-in over 3 1-
or 2-year period. According to the
commenters, such a phase-in approach
would allow time for both suppliers and
users to gear-up for mixture
determinations.

EPA does not agree that mixtures in
total should be excluded for the 1987
reporting year. Mixtures make up a large
part of potential use of listed toxic
chemicals. Therefore, importers,
processors, and users of mixtures must
use the best available information at
hand to determine whether the
components of a mixture have to be
factored into threshold and release
determinations under this rule.

However. the concept of a phase-in
for the related supplier notification
requirement does have merit. In EPA's
opinion, it would be both unreasonable
and impractical for suppliers to develop
modifications to their MSDS or develop
additional notices and distribute such
notices in 1988, Therefore. the supplier
notification requirement does not take
effect until the first shipment of a
product in 1889, However, as a practical
matter, suppliers should begin as soon
as possible to develop the notice
relevant to those products that contain
covered toxic chemicals. Until the
supplier notification goes into effect,
users and processors of mixtures are
only required to use readily available
data regarding such mixtures.

3. Moking threshold determinations
and reporting for toxic chemical
components of a mixture or trade name
product. Until the supplier notification
under this rule begins, EPA assumes that
some suppliers have provided or will
provide information to customers about

the presence of toxic chemicals in their
mixtures or trade name products. The
information provided is likely to vary
from specifically identifying a toxic
chemical and its concentration to
advising only that there is a section 313
toxic chemical present. but providing ne
chemical identity or concentration
information.

Once supplier notification begins
under the rule, most customers will at
least be told that a toxic chemical is
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present. its generic chemacal identity,
and its upper bound concentration in the
mixture o trade name product.
However, even after supplier
notification begins, customers may
receive such miatures ar trade name
products from persons not in SIC codes
20 through 39 or from foreign suppliers.
Neither of these suppliers would be
subject lo the supplier ootification
requirements. Therefore, customers
might receive less information about
toxic chemicals in such mixtures and
products. Accordingly. EPA has
included io the final rule and
instructions detailed pravisions for
reporting by owners and operators of
covered facilitiea who impeort. precess.
or otheswise use toxic chemicals as part
of mixtures or trade name products.

All reporting by persons who import,
process, or use mixtures or {rade name
products containing toxic chemicals is
predicated on those persons knowing
that loxic chemicals are present in the
mixture or trade name product If such a
person receives a mixture or trade name
product. the person must determine
whether it meets an applicable reporting
threshold in either of the following
situations: (i} The person was told. or
had determined through chemical
analysis or otherwise, the specific
identily or CAS Registry Number of a
chemical in the mixture or trade name
product and that chemical appears in
§ 372.65 of the rule: or {ii) the person
was told that the mixture or trade name
product contains a toxic chemical
subject to section 313. If either of these
sifuations applies. the person is not
required to inquire further about the
mixture or trade name product. Section
313 and the final rule do not impose any
obligation to test a mixture or trade
name product to determine whether it
contains a toxic chemical. However, if a
person has tested such a mixture or
trade name product for ils own reasons,
it must constder the results in
determining whether to report.

The final cule identifies six scenarios
for persons making reporting
determinations for foxic chemicals in
mixtures or trade name products;

1. The person knows the specific
chemical identity of the toxic chemical
in the mixtyre aor ¢rade name product.
and

a. The person know its specific
concentration in the mixture or produact:

b. The person knows oanly its upper
bound conceatratioa in the mixture or
product: or

c. The person has oo infarmatian
about its cancentration in the aixture or
product

2 The persoa does not know the
spedific chemical identity of the taxic

chemical in the mixture ar rade name
product. and

a. The person knows its specific
concentration in the mixtire or prodarct;

b. The persou knows only its upper
bound concentration in the mixture or
product: or

c. The person has no information
about its coacentration in the mixture or
product.

When the person knows the specific
chemical identity of the loxic chemical
in the mixture or trade name product,
making the threshold determination will
involve combining the amount of the
chemical in that mixture or product with
amounts of the same chemical also
manufactured, processed. or otherwise
used at the facility. However, the person
is only required to consider the weight
of the toxic chemical in the mixture or
trade name product, not the total weight
of the mixture or trade name product.

Determining the weight of the toxic
chemical in the mixture or trade name
product depends on the information the
person has about the percentage
composition of the chemical in the
mixture or product. H the person knows
the specific concentration. determining
the weight of the chemical is
straightforward. Howéver, if the person
knows only the upper bound
concentratian. the person is required to
assume that the toxic chemical is
present at that cancentration and
calculate the weight accordingly. In the
event that the person does not know the
specific concentration or tke upper
bound concentration then the person is
not required to further estimate or
otherwise factor that chemical in that
mixture or product into threshold ar
release calculations.

Where the person does not know the
specific chemical identity of the toxic
chemical in the mixture or trade name
product, the persan is required oaly to
consider the quantity of that chemical
component in that mixture or product ia
making a threshold determination. Sicce
the person does not know the specific
identity of the chemical, the person
cannot combine the weight of the
chemical in the mixture with any other
toxic chemicals manufactured.
processed, or otherwise used at the
facility because the person cannot
determine that they are the same
chemical. Accordingly. the threshold
determinations and the reporting, if any.
will be specific 1o the toxic chemical in
the mixture or prodact.

Determining the weight of the toxic
chemical in the mixture or product m
this case is the same as for determining
the weight when the specific chemical
identity is known.

Determining the weight of the toxic
chemical in the mixture or product in
this case is the same as for determising
the weight when the specific chemical
identity ts known.

Once the applicable thresh. {d ic met.
reporting the chemical identity varies
with the degree of knowledge. If the
specific identity is known, the person
must report the identity and CAS
Registry Number. if any. in Part 1ii.
Section 1 of Farm R. If only a generic
chemical name is known. that name
must be reported in Part I, Section 2 of
Form R. if no generic name is known,
the trade name or other name applied to
the chemical, or to the mixture or
product of wiich it s a component. must
be reported in Part 1 Section 2 of Form
R.

With respect to estimating releases,
such estimates must be based on the
concentration of the texic chemical in
the mixture or trade name product.

VIL. Form Specific Issues
A. Certification Statement

Section 113 requires that a senior
management official sign a certification
statemeat for submitted forms. The
proposed statement would have
required that the person certify that the
submitted information is true. accurate.
and complete based upon his or her
personal examination of the completed
forms.

The Agency received several
comments on certification relating to
three issues: (1) The definition of a
senior management official. {2) the
requirement that the certifier has
“personally examined and is familiar
with” the submitted information. and {3)
the requirement that the company must
certify that the submitted information is
true. accurate, and complete.

1. Senior managemesnt official. Section
313(g)(1)(B) defines a senior
management official as “a senior official
with management responsihility for the
persoq or persans completing the
report.”

In the preamble to the proposed rule.
EPA stated that a senior management
official could be an officer of a
company, a facility manager (rather than
a corporate officer), or the manager of
environmental programas {for the facility
or for the corporation) respoasible for
certifying similar reports under other
eavironmental regulatory requirements

Commenters were concerned that
neither definition appeared in EPA’s
regulations or in the instructioas to the
proposed form. Also, commenters
wanted to maintain flexibility of having
either s facility management officer or
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corporate manager sign the certification
statement by allowing signature by a
manager of the persons preparing the
report or by the manager of
environmental programs for either the
facility or the corporation.

The Agency has added a definition of
senior management official to § 372.3 of
the rule. The definition gives facilities
appropriate flexibility in determining
who may sign the form while retaining
the emphasis that the person have
management responsibility over the
persons preparing the form.

2. Review of prepared form. The
proposed rule required that the person
certify that 'l have personally examined
and am familiar with the information
© ¢ *." Commenters stated that this
statement was too stringent because it
would require that the senior
management official duplicate all the
calculations performed in the
preparation of the form. A few
commenters suggested that EPA adopt
the certification statement used in the
National Pollutant Discharge
Elimination System (NPDES}
regulations. Those regulations require a
certification that the information was
prepared under a system designed to
assure that qualified personnel property
gathered and evaluated the information
submitted, and that the certifying official
has queried those persons responsible
for the system. Commenters noted that
the NPDES certification has already
received full notice and comment and
has been tested in court.

However. the conference report states
that “[tjhe purpose of the certification
requirement is to assure that a senior
management official reviews the report
for accuracy and completeness.” The
Agency believes that the NPDES
certification, because it does not require
the certifying officiai to review the form,
does not meet the intent of Congress.
However, the proposed certification
statement could be interpreted to
require more than a view of the
submitted information. Therefore. the
certification statement was modified
and now requires a review by the
official. which EPA believes fulfills the -
intent of Congress.

3. Submissions that are “true,
accurate, and complete.” The proposed
certification statement would have
required the certifying official to state
that the submitted information is true.
accurate, and complete. Commenters
objected to this statement, stating that it
is unreasonable because much of the
information, particularly release

estimates, can be subject to
considerable uncertainty. They point to
section 313(g)(2), which allows facilities
to use available data collected under

other provisions of law or to provide
“reasonable estimates of the amounts
involved.” Because estimates are
allowed. these commenters stated that
“gccuracy’ must be set in context of the
estimating procedures used.
Commenters further noted that a facility
may choose to use emissions factors
developed by EPA for the purposes of
reporting. even though the facility does
not believe the estimates are accurate.

Commenters suggested a variety of
changes to the certification statement to
correct the problem. Several
commenters suggested that the burden
of the accuracy of reports be placed on
the Agency's instructions to the form.
Another proposed approach would
provide a certification that the
information is “substantially accurate
and complete.”

The Agency has decided to modify the
certification statement to tie the concept
of accuracy with reasonable estimates
of amounts and values reported. Such
esltimates must be based on the
information available to the preparer of
the report. This revision addresses the
commenters' concerns and sets accuracy
of reporting within the context set forth
by Congress. The revised certification
statement reads as follows:

"] hereby certify that | have reviewed
the attached documents and. to the best
of my knowledge and belief, that the
submitted information is true and
complete and that the amounts and
values in this report report are accurate
based on reasonable estimates using
data available to the preparers of this
report.”

B. Facility Identification

1. Technical contact, addition of a
public contact. In the proposed rule EPA
asked for a technical contact to be
listed. The primary purpose for including
a technical contact on the proposed
form was to allow EPA to follow up
reporting with questions pertaining to
the completeness and technical integrity
of the data. Commenters stated that
only EPA or State officials should be
designated to contact the “technical
contact™ of a facility. In addition.
commenters recommended that they be
allowed to provide a public contact
different from the technical contact.

EPA has done two things regarding
the technical contact. First, for
clarification., it should be noted that the
technical contact does not have to work
at the geographic location for which the
report is submitted. The technical
contact can be: (a} Someone at the
facility: (b) someone at the same
company. but at a different location: or.
{c) a consultant. The name and
telephone number of the technical

r——
——

contact must be pravided on the form.
The technical contact information will
not be included in the public data bage.

Second. in addition to the technical
contact. EPA is requiring facilities to
provide the name and telephone number
of a public contact for the facility. The
public contact may be the same as the
technical contact. or someone different.
EPA added a public contact to provide
firms within the flexibility of designating
types of personnel most appropriate to
the task of handling technical inquiries
about the submission versus general
information inquiries from the public.
The public contact information will be
included in the public data base.

2. Latitude/longitude. EPA did not
propose to require companies to submit
the latitude and longitude of their
facilities in the proposed {orm. Several
commenters expressed great interest in
having this data included as a facility
identifier. The primary reason for asking
for this information is its importance for
geographic information systems. These
computer-based systems enable EPA
and other ogranizations to mode}
exposures resulting from chemical
releases and produce graphic
representations of such exposures.

In addition, these coordinates help to
verify the location of facilities and will
help EPA and other users of the section
313 data base interface with other data
bases containing such geographic
coordinates.

Therefore. EPA has added latitude
and longitude as a reporting element for
identifying the facility. However. EPA is
adopting a phase-in approach for
providing this data. For reports due by
July 1. 1988 (covering 1987), EPA is
requiring firms that have the information
readily available to report it. For
example, certain environmental permits
held by a facility may already contain
this information. Also, county property
records or facility plans or blueprints
may show the latitude and longitude
coordinates. Latitude and longitude
information for all {acilities is required
on the forms due by July 1, 1989
{covering the 1988 calendar year). EPA
believes that the approach adopted
serves two basic purposes: (1) Latitude
and longitude information is provided.
which is important to geographic
information systems: and (2) there is 8
low burden of developing the data.

3. EPA 1.D. Number. NPDES permit.
and receiving streams. In the proposed
rule, EPA provided a single line each for
listing the EPA Identification Number
(the identification number assigned to 8
facility in connection with hazardous
waste generation and disposal activities
under the Resource Conservation and

-
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Recovery Act (RCRA)), the NPDES
permit numbers. and-the receiving
stream or body of water for the facility.
Commenters pointed out that some
multi-establishment facilities can have
more than one of these identifiers or
permits, or may discharge a reported
tuxic chemical into two or more streams
or bodies or water. Therefore, the
Agency has provide additional lines on
the form for these reporting elements.

C. Releases to the Environment

1. Total relecse. EPA proposed that
reporting under section 313 account for
the total amount of toxic chemicals
entering each environmental medium
from the facility. EPA based this
interpretation on the statutory
provisions.

The definition of "releases” contained
in section 329 of Title Il covers all types
of releases, both intentional as well as
unintentional. Section 313 requires
reporting of “the annual quantity of the
toxic chemical eatoring each
environmental medium” This led EPA to
ask for information on total releases
from the facility. Commenters cited the
conference repnrt to support their claim
that Congress did not intend for
facilities to include accidential or
unintentiona! type of releases in the
quantities reported under section 313. In
discussing sertion 313 the conference
repert begins by saying that:

This section cstablishes requiremerts lor
annudl reposting on releases of certain toxic
chemicals to the environment. This reporting
covers r-leases that oerur as a result of
normal business operations. as distinct from
abnormal. emergency releases which must be
r2poried under section 304,

Thus. commenters v-ould argue, the
statutory definition of release is
modified by the conference report.

EPA believes that the above-quoted
confarence report language was
provided for the purpose of clarifying
differences between the basic types of
reportin:g that occur under section 313
versus section 304 of Title IIl. A section
312 report is an annual report involving
annual aggregate estimates of releases
to all environmental media. A report
under section 304 is an emergency
notificatian. EPA does not find language
in section 313 or any other conference
report language that precludes the
quantity of a toxic chemical released
during an “abnormal. emergency
release” from being included in the total
annual amount reportable under section
3.

One of the purposes of section J13 is
assessment of cumulative exposure to
toxic chemicals. EPA believes that tie
best way to accomplish this assessment
is to include all reieases of toxic

chemicals over the reporting year
regardless of the mode of release. EPA
also believes that most facilities will
calculate their releases based on a total
release concept. Therefore. it could be
more burdensome to require a facility to
“back-out” the section 304 releases and
uther “accidential” type releases than to
just leave them as part of the total. Also,
if the quantities of section J04 releases
were excluded from the annual
aggregate total. most data uscrs would
not have ready access to this additional
data. This is because section 304
releases quantities will not be entered
into a aationally accessible computer
data base as will section 313 data. Thus
the public can do no automated cross-
matching of facilities in order to obtain
this additional release data for exposure
anelysis purposes. Therefore, EPA is
retaining its interpretation of total
releases for the purpose of section 313
reporting.

2. Removing the section 304 release
ind.cator. EPA proposed that companies
indivate by checking a box whether or
rot any part of the reported release was
an accidental release reported under
section 304 of Title III. Section 304
releases are certain accidenta! releases
of specific chemicals listed under
section 302 of Title IIl as well as section
103 of CERCLA (RQ chemicals). The
purpose of asking about section 304
releases on the section 313 form was to
provide the public with an additional
means of obtaining information ahout
total releases (both routine and
accidental} of chemicals subject to
raporting under section 313. Several
comricnters protested that asking for
information about section 304 was not in
\eeping with congressional ir:tent and
created trade secret problems.

Concerning trade secrets, commenters
were concerned about linkages that
«ould be made between the section 313
report and the section 304 report. Under
section 304, companies are not allowed
to claim chemical identity as trade
secret; under section 313, chemical
identity is the only information element
that can be claimed as a trade secret.
The situation could srise where the
relcase of a particular chemical reported
under section 304 was the only release
of that chemical during the calendar
vear. By checking the section 304 box on
the section 313 form. commenters
asserted that competitors could find the
chemical identity by referring to the
section 304 report.

EPA believes that the section 304
check-box would create unnecessary
reporting complications. Therefore, EPA
has decided to delete the check-box.

3. Deletion of the permit indication.
EPA proposed that for each aggregate

release. facilities would indicate
whether the toxic chemical is
specifically cited in a permit by
checking a2 “yes” or "no” box. The intent
of the permit indication was to provide a
starting point for the public to obtain
relevant permit information on the
specific chemical released. It was alsn a
way of providing some kind of
information on air permits without
requiring facilities to list numerous air
permit numbers. Most of the comments
on this issue were negative. There was
strong corcern that this check-box
would be misleading and confusing to
the public. Commenters asserted that a
“no” answer may lead the public to
believe the release is unpermitted or
“unallowed” and thereby imply that a
facility is in violation of the law. The
permit indication also does not reveal
how much of the release is covered by
permits. Some commenters noted that
confusion is bound to result on the part
of the reporting facilities as to when the
permit indication should apply since
most permits do not cite or limit releases
by specific chemical. For example, most
air permits apply to categories of
chemicals, such as volatile organic
compounds (VOCs) and particulates. in
addition, many permits may limit the
release of a chemical by specifying that
a con'rol device or particular type of
treatment be employed. Therefore. many
permitted releases would not be allowed
to be checked under the proposed rule’s
aporoach. Certain commenters believed
that EPA should broaden the permit
indication to include most other types of
permiited relcases or drop it altogether.
Because the permit indication has a
high potential to provide misinformation
to the public, EPA has decided not to
inctude the permit check box in the final
form. EPA believes that it would
inevitably lead to misunderstanding and
confusion, not only on the part of the
public. but also by the reporting
community. EPA chose not to broaden
the interpretation of which releases
would be covered by a permit because
this would no longer serve the originai
purpose of providing a link to chemical-
specific permit data. Additionally. it
would be difficult in some situations to
give a clear indication of when a permit
actually controls the release of a
specific chemical versus other
components in the wastestream. EPA
requires the listing of specific permit
numbers in the facility identification
part of the form. EPA believes that these
permit numbers provide a useful link
between the release information and
any relevant permit data.
4. Accuracy of reporting. EPA

proposed that the annua! release dats
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be estimatea as accurately as possible
and that figures be rounded off to the
nearest pound. Recognizing. however.
the aggregate nature of the data and
potential error in the estimates, EPA
asked for comment on other reporting
alternatives. EPA rcceived comment on
three proposed alternative reporting
options.

{1) Report in ranges.

(2) Report to 1 to 2 significant figures.

(3) Report to a specified degree of
precision.

Many commenters on this issue were
in favor of either option 1 or 2, because

they believed that the data will not be
exact due to the error involved in
measurements and estimates, and that
these options would not misrepresent
the accuracy of the data. Several
commenters expressed concerns about
the liabilities involved for verifying the
accuracy of the data and the potential
for public misperception of the data
accuracy.

Certain disadvantages of reporting in
ranges were noted by some commenters.
Use of ranges could misrepresent data
accuracy because the low or high end
range numbers may not really be that
close to the estimated valye. even taking
into account its inherent error. For
example. a release of 11.000 pounds/
vear with a 50 percent error could be
misinterpreted as 100.000 pounds/year if
reported as a range of 10.000 to 100.000
pounds/year. Reporting in ranges may
ot only misconstrue the data accuracy,
it would also make analysis and use of
the data more difficult according to
these commenters.

Because facilities are not required to
do additional monitoring and are
allowed to provide “reasonable
estimates,” it would be infeasible to
dictate that they report to a specified
degree of precision that cannot be
attained given the range of error
inherent in the estimates.

Therefore, EPA is requiring that
estimates of releases and transfers of
toxic chemicals to off-site locations be

expressed as a figure rounded to &
degree of accuracy no greater than two
significant digits.

As noled in the discussion in Unit
XV.B. EPA has adopted an optional
range repaorting concept for releases to
an environmental medium of less than
1.000 pounds. Where the facility
believes that it has no release in relation
10 a particular line item it could check a
box for “0". If the release is estimated to
be between 1 and 499 pounds, or 500 to
999 pounds. the facility has the option of
checking a range box or entering a
specific figure. For releases of 1.000
pounds or more the facilily is required to
provide a figure rounded to no more

than two significant digits. This range
reporting is for calendar years 1987,
1988. and 1989 only.

5. Peak release. Several commenters
raised the issue of having the release
data reported in terms of its {requency.
duration. or peak value in addition to
the annual release amounts, EPA did not
discuss this issue in the proposed rule.
Commenters [rom environmental and
public intercst groups stated that the
annual release data may not give
enough information to assess some risks
accurately. Knowing how often and/or
how lang the releases occur. and the
maximum (peak) amount of chemical
released per day would allow a better
evaluation of exposure and risk to the
public according to these commenters.
One commenter stated that the annual
estimates may be appropriate for
evaluating potential cancer risks but
that hourly or daily emission estimaies
are useful for assessing risks for
chemicals with acute effects. other
short-term exposure effects, and
environmental effects.

Some industry commenters
maintained that more detailed
information about the frequency.
duration, and peaks of releases will be
difficult or impossible to provide. They
stated that many facilities have
numerous operations or processes
involving a chcmical. They claim that
peak data would be misused snd
misinterpreted. They (ear that users of
the data would assume that such peaks
occur every day. They also state that the
annual data should be used as a
screening tool and that further studies
should then be undertaken 1o gather the
information needed to fully characterize
exposure.

EPA considers the need for more
detailed release information to be valid
and considered the following options for
possible inclusion in the final rule:

(1) Days of releuse.

(2) Indication of intermittent versus
continuous reiease.

(3) Peak data {maximum daily
amount).

(4) Days of operation.

In reviewing the options. EPA
considered how the data would be used
in a screening for levels of risk with the
currently used expasure models. Days of
release is not currently used for
modeling exposure in ambient air to
carcinogens or chemicals with chronic
(long-term) health effects. Current air
dispersion models for these types of
effects use the total annual release for
estimating exposure. The number of
days of release is used for estimating
drinking water exposure for chemicals
with non-carcinogenic health effects and
environmental effects. EPA considered

that facilities may have difficulty in
providing the number of dayvs per vear
over which the chemical is released into
tie environment. Faciiities may not have
this information available. especially fur
the first vear's reporting and mav find it
difficult to provide in some cases. Also
this data may not be meaningful in
cases of mult:ple releases of different
magrutude and durations.

Reporting whether the release is
largely continuous or intermittent may
be less burdensome for [acilities to do.
but it may not be as useful as other
potential indicators. This is because it
does not provide quantitative
information needed for a risk
assessment and may be meaningless for
an aggregate release amount that is
compiled for all releases from many
tvpes of processes or sources at one
facility.

Peak release data in the form of
maximum daily amounts is useful for
analysis of risks from chemicals
reieased to air or water with acute ot
chronic non-carcinogenic effects, and
also for chemicals with environmental
effects. Peak release data can be used to
mode! the highest one-day acute
exposure to human and environmenial
receptors on a worst-case basis to
determine if a more detailed
investigation is warranted. EPA is
uncertain about possible difficulties that
facilities may have in providing this
datum, given that several release
sources and several activities at the
facility may contribute to a single daily
release amount. It may not be possible
to estimate the maximum daily release
using some estimation techniques. such
as overall mass balance or emission
factors. which are available for
estimating the annual release data.

The number of days of operations
invohing the chemical may be easier for
facilities to provide than other types of
indicators. It could be used to estimate
an average daily release using the
annual data. but there are weaknesses
for using this data in modeling because
the releases may nol actually occur
during all the days of operation.

EPA has not included an additional
peak release type reporting element in
the final rule. Such an additional
reporting element would require a
significant change to the form. The
Agency believes that it will be

necessary to further analyze the above
options and to investigate additional
options. In its analysis the Agency will
determine what type of data is needed
to better characterize exposure and risk.
and determine how this data can best be
reported by facilities. Because of the
need for further analysis and input {rom
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the public and regulated community,
EPA plans to propose an amendment to
this rule dealing with this issue within
the second quarter of 1988. At that time,
EPA will seek comment on this issue in
order to develop the most apprapriate
way of obtaining this data.

8. Disugyregation of air emissions.
EPA proposed that fugitive or non-point
air emissions be reported separately
from stach or point source air emissions.
Facilities would include all emissions to
air of a listed chemical and separate
such emissions quantities into fugitive or
stack type emissions. The instructions
gave clarification as to how to
differentiate between the two types of
sources. EPA proposed to distinguish
between these two source categories for
two reasons. First, estimates of stack
emissions are likely to be more accurate
than estimates of fugitive emissions
because stack emissions can be directly
measured. Better overall information on
air releases can be obtained if fugitive
emissioins are reported separately and
the accuracy of the data on stack
emissions is preserved. Second.
scparate reporting of fugitive and stack
emissions will enable regulatory
agencies and other users of the data to
judge the relative significance of the two
sources of releases.

Many commenters thought EPA
should not require this disaggregation.
Two commenters agreed with the
propnsal while one commenter stated
that the form should collect five
categories of release on air emissions:
Process. fugitive. sturage, transfer
operations. and waste treatment
emissions. Some commenters thought
EPA should require only reporting of
puint source releases because fugitive
emissions are too difficult to estimate
accurately.

EP.A has retained the reporting of sir
emissions as proposed. This issue
received much discussion and review
before the rule was proposed and the
reasons for not further disaggregating air
emissions still remain the same. First,
further discggregation would not be
consistent with EPA’s approach of not
requiring specific information on the
sources of releases to minimize trade
secret claims. Second. the burden on
facilities would increase tremendously if
farther disagiregation were required.
For example, a facility will be able to
estimate an aggregate non-paint air
releasc using a mass balance approach.
but it would be very difficult for it to
further Jdivide this amount into releases
from transfer operations. leaks. and
waste treatment emissions. Because the
majority of measurcd data availalile will
be on stack emissions. this is one

mechanism available to facilities to
distinguish between two types of air
emissions. EPA believes that requiring
disaggregation only into point and non-
point source categories is the best
balance of data usefulness and industry
burden for this reporting requirement.

7. Releases to water—a.
Lisaggregotion of releases by receiving
strecm. For direct discharges, the is<ue
of how to report multiple receiving
streams for one facility was raised by
one commenter. The proposed form
allowed only one line on page 1 of the
form to report a stream or body of water
that receives a facility’s wastewater
flow. EPA has revised the form to allow
reporting of up to three receiving
streams. These streams are to be
numbered and the applicable stream
rumbers reported in conncction with the
direct discharge release amount to that
stream.

b. inclusion of sturmwater refeases.
FPA proposed Lhat the total relenses of
a chemical to surface waters include the
contribution from stormwater if the
facility's permit included stormiwater
sources. Given the potential difficulty in
estimating the contribution of
stormwater to the total releasc of a
themic.l. EPA specifically asked for
comment on Lhe inclusion of stormw ater
discharges and how these releases
should be estim.ated and reported.

Many commenters thought that EPA
should not require reporting on release
in stormwater bacause it is very difficuit
to estimate amounts of toxic chemicals
present and intermittent flowrates
without monitoring and measurement.
Without such information, it would be
virtually impossible to estimate these
types of releases to any degree of
accuracy. Several commenters pointed
out that EPA has not yet developed {inal
stormwater regulations or guidelines
under the Clean Water Act because of
the tachnical problems involved. Two
commenters believed that facilities
shouid be required to include
stormwater releases to surfuce waters
and publicly owned treatment waorks
{POTWs) and that these should be
teported separately on the form.

Some facilities have submitied permit
applications relative to stormwater
discharges. As a result of passage of the
Clean Water Act Amendments in
February 1987, EPA is currently drafting
new stormwater regulations. Some
facilities may have stormwater
discharges permitted under NPDES
industry subcategory effluent limitations
or through the discretion of the permit
writer. Even if a facility's stormwater is
covered by 8 permit. however, it may
not have a1y specific chemical

monitoring data depending on when the
permit was issued. Also. most permilted
stormwater releases are required to be
monitored for conventional pollutants
such as biological oxygen demand
(BOD). total organic carbon (TOC), etc..
rather than specific chemicals.

Therefore. EPA is requiring facilities
to indicate the stormwater contribution
lo surface water releases only if the
faciiity has monitoring data on the
section 313 chemicals in such
stormwater and a measurement or
estimate of flowrate. If so. the facility
must enter the percent of the release
that is attributable to stormwater in Part
111, Section 5.3C of the form. If the
facility does not have periodic
measurement's of the chemical releases
but has submitted chemical-specific
monitoring data in its permit
application, it should use these data as a
basis for its estimate. Flowrate data can
eithce be data submitted in a permit
application or measurements as required
by thie permit {either periodic or
continuous), or can be estimated by
multiplying the annual rainfall times the
land area times the degree of
imperviousness or by another
apprapriate method.

Appropriate responses to be entered
on the form include: (1} A numerical
figure representing the percent
contribution to the total release. (2} “O"
if the facility has monitored but not
detected the chemical in stormwater
discharges, and (3) "N/D" if the facility
has no monitoring information relative
to the chemical in stormwater
discharges.

8. Specific line for reporting
underground injection relegse. One
commenter raised the issue of how
reicases to groundwater are reported on
the form. The commenter stated that
EPA should break out reporting of direct
and indirect groundwater discharges as
a category distinct from releases to land.
By looking al the form only. it is not
cleat how and where facilities would
repcri releases via underground
injestion discharges. On the proposed
form. these relcases were to be reported
in the Release To Land section by
entering a disposal code for
und.arground injection next to the annual
amount. To further clarify releases by
nnderground injection of listed toxic
cheinicals. EPA has included a separate
sub-section in the final reporting form
ent..led Underground Injection (Part ({1
Sec'ion 5.4).

9. Basis of estimate. For each
4ggtegate relcase, EPA proposed to
regnice an indication of the basis used

10 acceurt for the estimation of the
largest portion of the release quantity.
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The basis of estimates provided in the
instructions were:

(1) Based on monitored or measured
data.

(2) Based on mass balance
calculations.

(3) Based on published emission
factors.

{4) Based on other approaches
(engineering judgment, etc.} Each
method would be indicated on the form
by the use of a code.

The basis of estimate provides some
indication of data quality and will
identify situations in which monitaring
data might be obtained in follow-up
activities by EPA or the Slates. This
indication would also aliow EPA to
identify facilities and industries that
may be having difficuity estimating
releases so that further guidance may be
developed for them.

Several commenters thought that EPA
should require more detailed
information on how the releases were
estimated, such as the percentage of the
release for each method. the emission
factors used. or a brief explanation for
how other approaches were applied.
Mosi of the commenters representing
industry supported the use of the
proposed basis of estimate. One
commenter wanted clarification on
whether indicating the use of emission
factors applied only o the use of EPA
emission factors.

Requiring reporting of the emission
factors could result in revealing
production volume or throughput
amount of the chemical: information that
many companies consider trade secret.
Also. requiring reporting of the specifics
of the calculations used to develop the
estimates would be similar to collecting
information on each source of release,
as opposed to the aggregate release.
Such data could involve information on
quanlities of process streams, also often
considered proprietary. EPA wishes to
minimize trade secret claims so that
most of the data on the specific

chemicals will be available and useful
to the public. Collecting this sort of
detailed information would be more of a
“mass balance” reporting approach, and
EPA does not have the authority to
coilect mass balance information from
facilities under section 313. Such an
approach will undergo study by the
National Academy of Sciences as
reguired by section 313(1) to determine
the feasibility of its use for future toxic
chemical release inventory reporting.

The final rule requires the basis of
eslimation as proposed. Any reasonable
emission factor may be used to estimate
releases. It is not EPA's intent that
facilities be constrained or limited to the

use of any one estimation method. The
burden is on the facilities to provide the
most accurate and “reasonable”
estimate of releases, and they should
use all available data and means to
provide these estimates. The data or
methods used must be documented in
the facility's records and made available
for review upon request by EPA
inspectors. EPA will uge the basis of
estimate provided on the form as a 100!
to ascertain data quality, availability of
information. and reporting problems for
facilities.

D. Off-Site Transport

EPA proposed that facilities report the
amount of the toxic chemical in waste
transferred to the off-site treatment and
disposal facilities {including POTWs),
the name and address of the off-site
location. whether the off-site location is
under the control of the reporting
facility, and the treatment/disposal
methods used off-site, if known. The
rationale for inciusion of the off-site
waste transfers was to complete the
picture of chemical waste generated
from a facility and enhance the public's
understanding of the locations of toxic
chemicals in their community. Off-site
locations would also include waste
brokers. storage facilities, privately or
publicly owned wastewater treatment
works, and off-site underground
injection wells.

Most industry commenters objected to
the reporting of off-site waste transfers
for several reasons. First, commenters
stated that such information is not
required by the statute. was not
intended by Congress, and is duplicative
because of RCRA reporting
requirements for hazardous waste. The
strongest objection, however, was that
the off-site chemical. transfers do not
constitute “a release into the
environment” by the reporting facility
and shouid not be reported as such on
the form.

Other comments focused on whether
reporting of off-site treatment/disposal
methods is required or not and how to
report recycling and reuse of the
chemical waste ofl-site. A few
commenters suggested that EPA should
require the EPA !dentification Number
of the off-site facility because these
numbers would help provide a better
identification of the off-site facility and
would aid in access to related
information in other data bases.

EPA has interpreted the statute to
require reporting on wastes sent off-site
because the conference report states
that reportable releases shall also
include releases "'t0 waste treatment
and storage facilities.” Also. EPA
believes that reporting wastes sent off-

- — o — —

site is important because the absence of
this information regarding the
generation of chemical wastes by a
facility could be misleading to the
public. Many facilities transfer a
significant portion of their chemical
wastes to off-site locations.

The information to be collected on off-
site waste transfers is different from
that required under RCRA because this
information is chemical-specific and
makes no distinction between
wastestreams which are hazardous and
non-hazardous. This type of chemical-
specific information is not currently
available to the public ar EPA for many
chemical wastes. Facilities are to report
the amount of the listed toxic chemical
in waste transferred off-site. Facilities
are not to report the total amount of the
waste containing the chemical.

EPA has retained the requirement to
report transfers of a chemical in waste
to off-site locations. However, EPA has
revised the form so that off-site transfers
are distinguished from direct facility
releases to the environment, because the
disposal fate is not always known and
the off-site treatment may reduce the
amount of chemical ultimately released
into the environment. The off-gite
transfers of chemicals are to be reported
in a separate section {Part lll, Section 6)
of the form. Reporting of treatment/
disposal methods is required only if this
infarmatian is readily available to the
reporting facility.

Transfers to a reprocessor or recvcler
of chemical waste are not reportable as
off-site transfers under the final rule.
First, the material being sent is not
bound for ultimate disposal. Second.
these types of facilities may themselves
be covered as manufacturers or
processors of the chemical and. thus.
would be accounting for any releases to
the environment.

EPA agrees with the comment that an
EPA ldentification Number should be
included in connecticn with the name
and address of off-site locations {to be
reported in Part Il. Section 2 of the
form). If the chemical is part of a
hazardous waste, this information
element should be readily available
from information that the facility must
supply on the Uniform National
Hazardous Waste Manifest Form. If the
facility does not know the EPA
Identification Number of this off-site
location. it would enter N/A in this
space on the form.

E. Waste Treatment Information

1. Wastestream and treatment
methods. Section 313(g)(i}{c)(iii) states
that facilities must report “for each
wastestream. the waste treatment or
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disposal methods employed. and an
eslimaie of the treatment efficiency
typically achieved * * *." EPA
proposed that a wastestream be
considered as the aggregate wastes
treated in a particular manner or the
influent stream 10 & single treatment
method. For example. aggregate waste
going 1o secondary wastewater
treatment on site would be considered
as a wastestream and reporting would
not be required for each of the numerous
walers from various process points that
are combined for treatment. EPA
proposed that the wastestream be
characterized as gaseous emissions.
wastewater. non-aqueous liquid waste,
and solid waste (includes sludge and
slurries).

In the proposed rule EPA also
requested comment on a more detailed
wastestream characterization approach.
The example used would have required
each individual wastestream containing
the reported toxic chemical to be
identified by an appropriate RCRA
waste code. Where a wastestream did
not have a RCRA waste code. other
source codes would have ta be
developed

Commenters representing industry
trade groups and individual companies
supporied EPA's proposed aggregate
wastestream approach. Commenters
representing environmental or public
interest groups disagreed with the
proposal and urged EPA to adopt a
source-specific wastestream
characterization system, such as
requiring individual wastestreams to be
identified by the RCRA codes. These
commenters claimed that an aggregate
waslestream approach would severeiy
reduce the utility of the data and that
EPA will lose the ability to identify
particularly efficient means of
treatment

EPA has determined that it will retain
the aggregate wastestream
characterization approach as proposed.
EPA was not convinced by comments
received that a source-specific
wastestream characterization would
add materially to the data received or to
understanding mors about relative
efficiencies of particular treatment
methods applied to those wastestreams.
EPA remains concemned that a very
specific wastestream approach would
add a significant degree of complexity to
the form. It would also increase the
burden associated with completing the
form without a commensurate increase
in benefits. For example, in larger
facilities several different mdividually
coded wastestreams. containing the
same chemical. may be sent to one type
of treatment. The form would have to

provide for multiple entries for each of
these wastestreams. Yet, the type of
treatment and the relative efficiency of
removal of the chemical would be the
same. There also remains the concern
about disclosure of trade secret
information if facilities were required to
identify source-specific wastestreams.
For example. many of the RCRA waste
codes are themselves specific toxic
chemicals as listed in section 313. U a
facility can substantiate that the
manufacture, processing, oruse of a
toxic chemical at their facility is a trade
secret and they must then identify a
treated wastestream as that same
chemical, then trade secret protection is
effectively negated. Furthermore, to the
degree that process specific
wastestream information could reveal
sensitive process related trade secret
information, companies that might
otherwise not claim the chemical
identity as a trade secret may have more
reason to do so in order to protect the
linkage to process detail This result
would adversely affect the public’'s
access to information.

Finally. in many cases where more
detailed wastestream information may
be of use. such information would be of
use only in conjunction with other
detailed information such as the
characterization of the wastestream. {t
is EPA’s belief that such detailed
information is more appropriately
gathered in followup activities after the
reports under this rule have been
screened to identify particular facilities
or clusses of facilities of greatest
interest. EPA believes that the level of
detail in the fina] form will satisfy the
needs for such screening.

EPA proposed a list of treatment
codes in the instructions from which
facilities could specify the treatment
methods used for each wastestream.
This list has been revised slightly to be
more consistent with treatment methods
and codes that will be used for future
RCRA annual/biennial reporting. Such
consistency will result in less confusion
and burden for many facilities who will
be reporting waste treatment
information under two different EPA
ruies. Treatment methods are to be
reported for all wastestreams containing
reportable chemicals whether this
treatment actually remoaves the specific
chemical or not

2. Treatment efficiency. EPA proposed
that treatment efficiency, expressed as
percent removal. wouid represent any
destruction. biological degradation,
chemical reaction or conversioa, or
physical removal of the listed chemical
in the wastestream being treated. A few
commenters noted that some of the

treatment methods. such as
encapsulation and fuel blending. could
be reported as 100 percent efficient from
the standpoint of protection of health
and the environment. EPA proposed that
these treatment methods be reported
with a 0 percent efficiency hbecause they
do not remove the chemical by any of
the previously mentioned mechanisms.
For the final rule. EPA does not believe
that "removal efficiency” should be
stretched to include wastes rendered
“safe,” “harmless.” or “non-toxic™ to
health and the environment without
being removed from the wastestream
because such determinations are
abstract and subjective. and would
result in inconsistent and confused
reporting, and would be misleading to
the public. Knowledge of the treatment
method used should be sufficient to
indicate to data users the mechanism of
the “treatment”™ employed and how it
works.

Several commenters were confused
about how to report the efficiency of
neutralization processes because this
type of treatment involves a change in
pH and they believed that the concept of
percent removal would not apply.
Neutralization does involve a chemical
reaction or conversion, such as an acid
reacting with a base to form a salt or
vice versa. Therefore. percent removal
would apply to the percent of acid (or
base) in the wastestream that was
reacted during treatment. Neutralization
also involves pH adjustment because pH
is just a measure of the acid or base
concentration in the wastestream. A pH
of 7 or above after neutralization would
indicate 100 percent treatment efficiency
of an acidic influent wastestream while
conversely, a post-treatment pH of 7 or
below would indicate 100 percent
efficiency for a basic influent
wastestream.

3. Sequential treatment. In the
proposed rule, the reporting form did not
allow tracking of sequential treatment
processes, and an efficiency was to be
reported for each treatment method.
Several commenters poiated out that for
sequential treatments. an overall
efficiency for the process would be more
useful data than a separate efficiency
for each treatment without an indication
that they are part of & sequence. EPA
also realizes thal, in many cases.
facilities may not know the individual
treatment step efficiencies for a
sequential process, but would have a
good estimate of the efficiency of the
overall treatment process.

EPA has revised the waste treatment
section of the form to allow the option of
reporting sequential treatment methods
and an overall treatment efficiency if the
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individual treatment step efficiancies
are not known. The sequential treatment
steps would be linked together by
checking a box next to each step to
indicate that it is part of a sequence. See
Part ll1. Section 7, column D of the form.
This revision will allow facilities to
trepor! more accurate and relevant (in
the case of sequential treatment) data.
will reduce their reporting burden. and
will increase the usefulness and
understanding of the treatment data
reported. For sequential treatments.
facilities are to list the individual
treatment codes for the various steps in
the process. report the influent
concentration for the entire process by
entering the code next to the first
treatment step. and report the overall
sequential treatment efficiency next to
the last treatment step in the sequence.

4, /nfluent concentration. EPA
proposed that facilities report the pre-
treatment concentration of the chemical
in the wastestream {or each treatment
method. Submitters would enter a code
corresponding to one of five ranges of
concentration. Each range covers 2to 3
orders of magnitude. relieving facilities
of the burden of having to report the
exact concentration which may not be
measured and may fluctuate. Influent
concentration data will enhance the
evaluation and comparison of waste
treatment methods by helping users of
the data determine the effectiveness of
treatment methods {or wastestreams
containing different amounts of & given
chemical.

Most commenters on this issue stated
that this information should not be
required because it was not specified in
the statute, but little comment was
received on the burden or technical
difficulties of supplying this data. EPA
has retained the reporting of the influent
concentration for each treatment
method in the final rule. The influent
conceniration will aid in the evaluation
of treatment methods used throughout
industry by putting the treatment
efficiency data into better perspective.
This requirement should not
significantly increase a facility's
reparting burden because it can report
the data in fairly broad ranges. For
sequenti:{ tre::tments, the influent
concentration will be required only for
the firs* treatnient step in the overall
treatment sequence.

£. Optiunal Reporting on Waste
Minimization

The proposed form included an
optional section to allow the respondent
to indicate any action taken in the past
vear (other than the waste treatment
methods specified in Part I1l, Section 8
of the form) to minimize the generation

of waste related to the chemical being
reported. This section was made
optional because the reporting of this
type of information is not required in
section 313. However. the information
that would be provided about waste
reduction is considered by EPA to be an
important indicator of how industry is
responding to the Agency’s emphasis on
better waste management through waste
reduction.

In comments on the proposed rule, the
regulated community stated that this
request went beyond the scope of the
statute and that the Agency was not
authorized to collect such information
under Title [II. Reporting on waste
minimization puts an additional burden
and cost on the regulated community.
One commenter noted that if a facility
chooses not to report on waste
minimization, readers of the report may
conclude that no emission reduction is
in place at that facility. On the other
hand, public interest groups stated that
information on waste minimization
would be very useful to the public and
requested that this reporting element be
made mandatory.

The Agency has decided to retain the
optional section on waste minimization.
EPA has no coercive intent in requesting
this optional information. On the
contrary, EPA believes that this section
will provide respondents with a positive
way to demonstrate to the public the
beneficial waste reduction activities
they have undertaken. EPA believes that
the information provided by industry
can indicate longer-term trends in waste
reduction activities. However, the
Agency has attached a 3 year sunset to
this optional section. EPA intends to
study the benefits of this section and
will review the potential overlap
between this reporting question and
reporting on waste minimization under
RCRA regulations.

The proposed optional reporting
section also included space for
providing a narrative description of
waste minimization activities. The
Agency has decided to drop the
narrative space because it will be
difficult for the computerized data base
to accommodate such textual data.

VIIL. Chemical List Issues
A. Modifications to the List

EPA received many comments
suggesting modifications to the list of
chemicala subject to section 313
reporting. Among these comments were
suggested additions to the list
corresponding to other regulated
chemicals such as the 47 toxic pollutants
regulated under the Clean Water Act.
Another comment reflected that all

known carcinogens should be on the lisy,
Many other comments were made
suggesting specific chemical deletions
from the list of section 313 chemicals.
EPA realizes that some of these
recommendations may be valid.
However. the Agency chose not to use
this initial rulemaking as means to
modify the list of covered toxic
chemicals. EPA plans to begin an in-
depth review of the list of chemicals
currently subject to reporting and an
evaluation of chemicals that should be
added to the initial list beginning in the
first quarter of 1888. The comments
which the Agency has received will be
useful in helping the Agency develop its
methodology for this list review. Any
changes to the section 313 list of
chemicals that appear appropriate
based upon this review will be proposed
for public comment.

B. Nomenclature

1. CAS preferred name versus
common trade name. The list of
chemicals mandated by section 313
contained certain entries identified by
trade names, not chemical names. For
example, Parathion is a trade name. The
chemical name with the corresponding
CAS registry number is Phosphoric acid.
0.0-dimethyl-O-{4-nitrophenyl)ester.
EPA stated in the proposed rule that
reporting facilities should not have to
use a competitor's trade name for
reporting purposes and so. in the case of
a listed trade name. an alternative CAS
preferred name was offered in solid
brackets. The Agency intends to use the
CAS registry number as the unique
identifier for all chemnicals except for th
20 chemical categories. Therefore.
reporting facilities can use either the
trade name or the CAS preferred name
that appears in § 372.85 (a) and (b) of the
rule as long as the corresponding CAS
registry number appears on the form.

2. Cyanide compounds. Although
cyanide compounds are described with
a CAS registry number, cyanide
compounds are considered a chemical
category as defined in § 372.85(c} of the
rule. The CAS registry number refers to
the cyanide anion (CN—). which is not a
discrete reportable chemical without a
counterion. Therefore the CAS registry
number listing for cyanide compounds in
$372.85 (a) and (b} of the rule has been
removed.

3. Metal and metal compounds. The
original committee print of the list of
chemicals subject to reporting under
section 313 listed metals and their
compounds with the CAS registry
number which correspanded to the
metal only. In its proposal. EPA sought
to separate the metal from metal
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compounds. The distinct metal appears
with its CAS registry number in § 372.85
{a} and (b). and the corresponding metal
compounds categoty appears in

§ 372.85(c} because i is a chemical
category.

4. Dves and Color Index names. EPA
received comment that some dye
chemicals are listed by a common name
whereas others are listed by a Color
Index (C.I.) name. For example,
Auramine (CAS No. 492-80-8) has the
Color Index name of C.I. Solvent Yellow
34. It was suggested that the list would
be much clearer if all of the dye
chemicals were listed by their Color
Index names. Furthermore, the
chemicals Direct Black 38. Direct Blue 6,
and Direct Brown 95 should also be
listed with the "C.1."” prefix. The Agency
agrees with these suggestions. Listing
these chemicals using the Color Index
name makes the list consistent. In
§ 372.65{a) of the rule all of these dye
chemicals are listed together. EPA has
included the common name in brackets
in the case of Auramine.

5. Glycol ethers. Commenters
suggested that the Agency should
include specific glycol ethers in the
chemical specilic listings of § 372.65 (a)
and (b} of the rule and remove it as a
category from § 372.85{c). EPA considers
this an amendment ot modification to
the list of chemicals and is not changing
the list in this rulemaking.

C. Reporting Substances of @ Certain
Form

Certain of the chemicals listed in the
Committee Print have parenthetic
qualifiers listed next to them, EPA
attempted to clarify these qualifiers in
its proposal. A chemical that is listed
without a qualifier is subject to reporting
in all forms in which it is manufactured,
processed, and used.

1. Fume or dust. Three of the metals
on the list {aluminum, vanadium. and
zinc) contain the qualifier “fume or
dust.” EPA interprets this qualifier to
mean that a facility is manufacturing,
processing, or using the metal in the
form of fume or dust. Fume or dust does
not refer to “wet” forms, eolutions, or
slurries. for example, but only dry or
anhydrous forms of these metals. As
explained in Unit IV.A. of this preamble,
the term manufacture includes the
generation of a chemical as a byproduct
or impurity. In such cases. a {acility
should determine if, for example, it
generated more than the 1987 threshold
of 75.000 pounds per year of aluminum
fume or dust as a byproduct of its
activities. If so then the facility must
report that it manufactures aluminum
(fume or dust). Similarly, there may be
certain technologies in which one of

these metals is processed in the form of
a fume or dust to make other chemicals
or other products for distribution in
commerce. In reporting releases, the
facility would only report releases of the
fume or dust.

2. Manufacturing qualifiers. Two of
the entries contain a qualifier relating to
manufacture. For isopropyi aicohol the
qualifier read “mfg.—strong acid
process.” For saccharin, the qualifier
simply reads "manufacturing.” In the
case of isopropyl alcohol. EPA interprets
the qualifier to mean that only persons
who manufacture isopropy! alcohol by
the strong acid process are required to
report. In the case of saccharin, only
manulacturers of saccharin are required
to be reported. A facility that processes
or otherwise uses either chemicsl would
not be required to report for those
chemicals. Ia both of these cases,
supplier notification does not apply.

3. Solutions. Four substances on the
list are qualified by the term “solution.”
These substances are ammonium
nitrate. ammonium sulfate, sodium
hydroxide, and sodium sulfate. EPA
interprets the term "solution™ to refer to
the physical state of these chemicals.
Only facilities that manufacture,
process, or use these chemicals in the
form of a solution would be required to
report these chemicals. See D. of this
Unit for a further discussion of
solutions. In these cases supplier
notification applies only if the chemical
is distributed as a solution.

A. Phosphorus (yellow or white). The
listing for phosphorus is qualified by the
term "yellow or white.” This refers to a
chemical state of phosphorus meaning
that only manufacturing. processing. or
ase of phosphorus in the yellow or white
states triggers reporting. Conversely,
manufacturing, processing, or use of
“black” or “red” phosphorus would not
trigger reporting. Supplier notification
applies to distribution of yellow or white
phosphorus.

5. Asbestos (friablej. The listing for
asbestos is qualified by the term
“friable.” This term refers to a physical
characteristic of asbestos. EPA
interprets “friable” as being crumbied.
pulverized. or reducible to 8 powder
with hand pressure. Again. only
manufacturing. processing, or use of
asbestos in the friable form triggers
repocting. Similarly. supplier notilication
applies only to distribution of friable
asbestos. EPA received comment to
include other forms of asbestos. As
noted above. the Agency has chosen not
to use this rulemaking as a vehicle for
modifying the initial list of chemicals.

D. Reporting Chemical Solutions

1. De minimis cut-off for chemical
solutions. The list of chemicals in
§§ 372.65 {a) and (b) contain the
qualifier “solution™ for some entries
such as sodium sulfate (solution). This
qualifier is defined in C.3. of this Unit.
Technically. a solution is a mixture or
formulation. Certain commenters
suggested that a de minimis cut-off be
applied to the reporting of chemical
solutions consistent with the concept of
a de minimis limitation for mixtures.
EPA agrees with this suggestion because
reporting on these four substances is
consistent with mixture reporting.
Chemicals with the qualifier “solution,”
such as sodium sulfate that are
manufactured, processed. or otherwise
used in excess of the de minimis levels
must be factored into threshold and
release reporting requirements of this
rule.

2. Neutralizetions and pH
adjustments, EPA received comment
regarding neutralization of solutions
such as dye baths and pH adjustments
of wastewaler.

Neutralization is interpreted by EPA
as a chemical reaction. For example.
sodium hydroxide solution is used to
neutralize a dye bath and a solution of
sodium sulfate is formed. Assuming that
other reporting requirements are met,
this facility is viewed by EPA as a user
of sodium hydroxide (solution). and a
manufacturer of sodium sulfate
(solution}, even if the sodium sulfate is
destined for disposal. Releases of
sodium hydroxide {solution) and of
sodium sulfste {solution) would be
reported.

Adjustments of the pH of a solution
present a more complex circumstance in
establishing reporting with respect to
threshold requirements. The input of a
chemical such as sodium hydroxide
(solution) into wastewater for pH
adjustment constitutes a use of that
chemical and is reportable. Therefore
EPA is requiring facilities that use
section 313 chemicals for pH
adjustments and neutralizations to
report if they meet an applicable
threshold. even if these chemicals are
consumed and no releases result.
However. EPA realizes that there may
be many situations where pH
adjustments are made to complex
mixtures such as wastewater, where il
may be very difficult to determine
whether a section 313 chemical is being
“manufactured” during this
neutralization. Furthermare, quantifying
these chemicals for the purposes of
meeting reporting thresholds may be just

as difficult. The facility must report ([t
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knows that a listed toxic chemical is
generated as a result of such
neutralization and has data that allows
for a reasonable estimate of the quantity
generated.

[X. Trade Secret Provisions
A. Genera! Trade Secret Issues

The Agency received a number of
comments relating to the trade secrecy
implications of certain propased form
elements. Many of these comments have
been addressed in the applicable units
of this preamble. EPA also received a
number of other general comments on
trade secrecy as they relate to claims
under section 313.

EPA proposed a rule in the Federal
Register of October 15, 1987 (52 FR
38312). Part of this proposed rule
contains pracedures far claims of trade
secrecy under Title lII, including a
proposed trade secret claim
substantiation form. General comments
on trade secrecy under thc proposed
section 313 rule will be reviewed and
considered as part of the above-
referenccd proposed rule.

Until such time as the trade secret rule
is finalized, persons subject to this final
rule are requited to comply with section
322. Accordingly, to do so persons who
claim the chemical identity of a toxic
chemical as a trade secret should follow
the provisions of the proposed trade
sccret rule. (One exception is noted in B.
of this unit regarding the generic
chemical name which is required to be
provided in the section 313 submission.}
Persons should aiso use the proposed
trade secret claim substantiation form
until a final form is published.

B. ldentifying Adverse Health and .
Environmental Effects Information in
he Dala Base

Section 322(h)(2) of Title Ol requires
EPA to identify the adverse health and
environmental effects associated with a
loxic chemical that is claimed trade
sucret and assure that such information
is included in the computer data base.
The conference report further explains
that “(t}he adverse effects identified
should be described in general terms so
s not to provide a unique identifier of a
particular lrade secret chemical.”

EPA identified several options in its
proposed rule for meeting this
requirement of providing adverse effects
information relating to trade secret
claims. One option would be to develop
a cumulative, worst-case effects
characterization for the predefined
grneric class of the chemical.

A second option discussed was a
niodified generic identification approach
v-here companies would be required to

develop and submit a generic identity
for the chemical, and the EPA would
develop the associated adverse health
effects description that relates to the
general class or category of the
chemical.

A third approach mentioned in the
proposed rule would be to attempt to
develop individual adverse effect
profiles that would be substance-
specific but would mask any particular
cifect that is unique and that could
divulge its chemical identity.

EPA received comments on the above
options. Comments generally pointed
towards the abvious difficulty of
maintaining chemical identity as trade
secret while providing adverse health
and environmental effects information.
it is the EPA’s intention to provide the
public with as much detailed
information as possible on adverse
effects. However, the Agency is also
obligated to protect the chemical
identity from disclosure through the dala
base when a legitimate trade secret
claim is made.

EPA approached this issue by
developing a matrix of the 309 listed
chemicals against the 10 health and
environmental effects specifically
mentioned in section 313(d). Toxicity
data were accumulated from standard
literature sources and, where applicable,
interpreted using Agency guidelines. The
results showed that there were
approximately 70 chemicals that
exhibited unique toxicity patterns
within the 10 effects. EPA proceeded
with this analysis by collapsing the 10
adverse effects categories to attempt to
arrive at a point where there were no
chemicals that exhibited a unique
toxicity patten. To reach the “no
unique” result, it was necessary to
collapse the categories to the following 4
general categories: Carcinogenicity,
acute toxicity, other human health
effects. and environmental toxicity.

EPA was surprised by the results of
this analysis. EPA believes that
Congress did not anticipate that its
mandate to balance trade secret
protection with the ready svailability of
effects information would lead to such a
low degree of specificity for the effects
information. EPA will continue to
explore alternatives for providing the
public with more specific effects
information in connection with
chemicals claimed trade secret. The
Agency plans to publish the analysis
mentioned above for comment sometime
in the second quarter of 1988 before
making any final decisions on the
adverse effects identified in the data
base.

The only impact of this analysis on
the final rule is that EPA will not use the

predefined generic classes as originally
proposed. The analysis indicated that
even the four-effects matrix, when put in
the context of these generic
classifications. created unique patterns
for certain chemicals. As a result the
Agency has decided to require the
reporting facility to provide a suitabls
generic chemical name that is
structurally descriptive of the chemical
that is claimed trade secret.

X. Recordkeeping

EPA proposed a 5-year recordkevping
period. Several commenters objected to
this proposed provision. They sasserted
that 5 years was an excessively long
period of time to require facilitics to
maintain records relative to the reports
under section 313. They asserted thata
3-year recordkeeping period would be
sufficient and would be consistent with
the 3-year recordkeeping period in other
EPA regulations relative to air, solid
waste, and water.

One reason EPA proposed a 5-year
recordkeeping period for section 313
submissions is the expected high
number of facilities potentially subject
to reporting. A S-year period would
allow EPA tq inapect a larger number of
facilities. However., after a review of the
issue EPA believes that a 3-year
recordkeeping period will be sufficient
given that EPA will be receiving
sybmissions annually from covered
facilities. Therefore, the recordkeeping
period is 3 years from the date of
submission of a report for ail
information relative to the preparation
of that repart.

In addition to persona who must
submit reports under the final rule. a
supplier of a mixture or trade name
product must keep records of the fact
that they provided the required
notification relative to the presence and
composition of covered toxic chemicals
in products they distribute in commerce.
Such records must, where applicable,
include an explanation of why the
specific chemical identity was
determined to be a trade secret and the
appropriateness of the generic chemical
name provided in the notification
relative to that chemical. If the supplier
provides an upper bound concentration
value instead of a specific
concentration, the supplier must provide
in its records an explanation of why the
specific concentration is deemed a trade
secret and the basis for the upper bound
concentration Limit.

X1. Economic Impact

EPA has prepared a Regulatory
Impact Analysis (RIA} in connection
with this final rule. The RIA assesses
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the economic impact of the fina) Alternative [I—Facilities report on the involving & subset of the substances

regulation on the affected industry proposed version of Form R. Users contained in the list of 329 chemicals

(manufacturing, SIC codes 20 through must contact supplier concerning convered by section 313. and production

9] and State and Federal governments. mixtures and trade name products. of toxic chemicals reported for the Toxic

The following cost results are presented  Alternative Hi—Facilities report on the Substances Control Act [nventory.

in the analysis document titled, final version of Form R. Supplier Section 313 requires annual reports on

“Regulatory Impact Analysis in Support notification. releases of toxic chemicals from an

of Final Rulemaking Under Section 313 The population of facilities that would  estimated 31.800 facilities. Overall. the

of the Superfund Amendments and be required to submit reports under Agency may receive an estimated

Reauthorization Act of 1986." section 313 is based on three sources: 318,000 reports annually. This equals an

Three alternatives are considered in census dats for national totals of average of 10 reports per facility.

the RIA for implementing section 313: facilities engaged in manufacturing, The total costs per average facility. as

surveys of toxic substances use well as per chemical report costs. are

Alternative [—Facilities report by letter.  ¢onducted by 6 States and localities shown in Table [ below.

TABLE |.—~TOTAL COSTS PER AVERAGE REPORTING FACILITY AND PER CHEMICAL REPORT ($/YR.)

Reguiatory attemative | Rmnoryummfm Regutatory aiternatve it
Subse- Subse- : Subse-
Frst your Quent - Fost yeur quent
yoars First your m years
Compliance determenation 1,195.20 298.80 119520 294.80 1,185.20 290.80
Recorgkeepmg 101.78 41.92 101.76 41.92 101.78 4192
Formarting 122312
Report compienon (10 chenvcals) 903659 | 614498 | 11.29560 | 7.68060 | 11.59500 | 7.884.06
Identrhicaton of murtures 222293 | 20072 222293| 200.72 0.00 96.34-
887.76
Report compietion (3 monures) 23266 | 158.34 22| 19778 0.00 0.00
Maiing 8.54 8.94 6.94 8.94 8.04 6.04
Total costs per facility 1401930 | 6,851.70 | 15,113.85 | 8,426.78 | 12,890.00 | 8,327.16-
9.118 58
Tota! costs per chemical report 140183 | 68517 | 151139 ] 84288 | 128980 | 832.72-
911.86
Source—ARIA 1987,
The costs represented in Table | are through 39 will incur some costs chemicals). An estimated 148.450
for reporting facilities. The final rule will associated with compliance facilities will incur the compliance
cause costs to be incurred by more determinations (i.e.. becoming familiar determination costs. These costs, which
facilities than will actually be subject to  with the rule and the form, and do not vary across the alternatives, are
reporting. All facilities with 10 or more determining if they meet the threshold included in the aggregate industry costs
full time employees in SIC codes 20 requirements for any of the section 313 shown in Table II below.

TABLE I|.—AGGREGATE COSTS FOR INDUSTRY: FIRST AND SUBSEQUENT REPORTING YEARS

(Milion dollars per year)
Reguiatory Reguiatory atternatve
atermatve | shtermative Il (I
Frst | Sbse | iyt | SU08 | Femt | Subsequent
your your your years
youars years
Compliance delsrmnation 1373 3431 1372 343 1372 43
Fiiing 32 13 22 13 32 13
Formatung 389
Report compieton for chamicals 2876 1958 | 3584 2444} 3504 | 250.9-250.9
Users-screenng of mixtures. 272 20| 272 20| 272 20
Users-conacting mophers Qs 44| 48 4.8 ]t
Report compietion for mxuses 14 5.1 0.3 [ ]
Suppliers dentification of maxures. "X ] 0.t 08 0.1 0.1-08
Suppliers nioming users 10.3 1.0 103 L+ Jj F—— 0.7-8.9
Total 558.2 2038 | 5910 | 2909 | 527.1 | 289.3-299.2

Source—RIA.
ﬁwuthde"lmMMwMthﬁm“amwmmzwnmm
esents subsequent yeers.

ropr
The other major costs that will be involve mixtures and trade name required that processors and users of
incurred by non-reporting facilities products. The proposed rule would have  mixtures and trade name products
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contact suppliers and document the
information provided by suppliers. If
informailon were not provided by
suppliers, processors and users were
required to submit partial reports for
mixtures and trade name products. The
final rule places the burden on the
supplier to provide the information to
users. Suppliers and users would incur
costs under all alternatives, as shown in
Table II. Supplier costs are lower for the
final rule. because suppliers would be
initiating the information, rather than
responding to requests from users.

The costs of users will also be lower
for the final rule, as the information on
mixtures will be made available to them
and consequently there will be no costs

for contacting suppliers and
documenting the contacts.

To compare costs of the proposed rule
to the final rule it is necessary first to
understand that the costs for the
proposed rule have been revised. The
four major reasons for revisions to the
cos! estimates are summarized as
foliows:

1. The number of chemcial reports per
facility increased from 4 to 10. Basis for
change: Public comments, section 313
pretest, and data from five additional
State and local data bases on chemical
use.

2. Costs for compliance
determinations increased by 33.0
percent. Basis for change: Revisions to

costs developed in the RIA for the
proposed Comprehensive Assessment
Information Rule (CAIR).

3. Estimates for calculating releases in
the proposal were based on pretest of
CAIR form and contractor estimates.
These estimates have been reduced by
30 percent. Basis for change: Revisions
to proposed CAIR costs and section 313
pretest.

4. Costs for suppliers (screening
mixtures and informing users) and users
{screening mixtures) were not originally
included.

These costs are compared in Table [I{
below.

TasLE [I.—SUMMARY OF COST COMPARISON BETWEEN PROPOSED AND FINAL RULE

(Fst-year cost)

Proposed | Revised proposed final i
Costs per facutty $12.500 $15100,$12900 . ... |
Tolal Aumbar of chemical (epons. 132,340 318,000, 318,000 _ |
Toal number of partal mixure 32.760 95,400
Total ncustry costs $472.7 maion, $527.1 MIRON ......o...cveee $531.0 muition
Reports per facdty 4 chemucal, 1 muxture 3 chemical, 7 full reporta-matiwes, J {3 chemical, 7 full reports-mixtures.
] partal repons-micture.
The number of chemical reports per XI1lI. Duplication of Reporting on data submitted to the Administrator

facility increased 2.5 times but initial
doubling of CAIR estimates was found
to be unnecessary and inclusion of
supplemental time to estimate releases
was also found to be double counting.
First year costs per reporting facility
increased from about $12,500 in the June
RIA to $15,100 for this same (proposed)
version of the form, reflecting the above
factors and an increase from the more
thorough accounting for the
responsibilities attributed to mixtures.
Phase-in of mixtures and placement of
the burden upon suppliers rather than
users account for the final rule’s
{Alternative lil) lower cost of $12.900 per
facility.

EPA has chosen to develop the form
and rule in order to provide for uniform
reporting, so that a computerized data
base of high quality and utility can be
created and maintained. EPA will incur
costs to process, check, store, and make
available the data reported under
section 313, EPA’s costs will vary
depending upon its choice of data
management systems and policies. but
are estimated to range from between
$7.7 and $26.4 million per year. States
will also have some expenses for
processing, storing. and distributing
reports sent to them. State costs are
estimated to be from $1.7 to $2.2 million
per year.

Under both section 313 of SARA and
section 103 of CERCLA, EPA requires
companies to submit information on
chemical releases into the environment,
While the two statutory provisions are
similar in their reporting requirements,
they differ in both scope and purpose.

Section 313 requires reporting only by
facilities in SIC codes 20 through 39.
Section 103(f)(2) places no such
restrictions on its applicability. Also,
some chemicals covered under CERCLA
section 103 are not subject to SARA
section 313 reporting requirements, and
certain additional chemicais not subject
to CERCLA notification are included in
section 313 notification requirements.

The two statutory provisions also
differ in purpose. While the purpose of
section 313 of SARA is to create a
Federsl inventory of the listed
chemicals, the purpose of the CERCLA
section 103 reporting requirements is to
gather information for emergency
response.

A review of the issue found that
significant amounts of duplication do
not exist between these two
requirements.

XTI1. Public Data Base

Section 313(j) states that the
Administrator shall establish and
maintain in a computer data base a
national toxic chemical inventory base 3

under section 313. EPA shall make this
data accessible by computer
telecommunications and other means to
any person on a cost reimbursable
basis.

EPA is reviewing potential options
through which the toxic chemical
inventory can be made available to the
public. There are numerous vehicles and
mechanisms under consideration by
EPA for the wide dissemination and
accessibility of the inventory to the
public on a cost reimbursement basis
with the potential for fee reductions or
waivers.

EPA developed early draft options as
examples of potential vehicles and
mechanisms for the public availability
of a toxic chemical inventory data base.
This preliminary draft options paper
was the subject of a public meeting held
on April 20, 1887. Comments from this
public meeting and subsequent
discussions with other Federal agencies.
industry. States. and environmental
groups are serving as the basis for
further analysis by EPA.

After further review of public
availability options, EPA will determine
which set of products and services will
provide the most feasible and widest
dissemination of the toxic chemical
inventory to the public. EPA expects to
be able to make the data base available
in the first quarter of 1988.
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X1V. Rulemaking Record

The following documents constitute
the rulemaking record for this rule
(docket control number OPTS—400002A).
All documents, including the index of
this record, are available to the public in
the OTS Reading Room from 8 a.m. to ¢
p-m.. Monday through Friday, excluding
legal holidays. The OTS Reading Room
is located at EPA Headquarters, Rm.
NE-G004. 401 M St.. SW.. Washington.
DC 20460. The record includes the
following information considered by the
Agency in developing this rule:

1. Documents in docket no. 400002 at
the date of publication of the proposed
rule.

2. The proposed rule.

3. Transcripts of public meetings held
July 24 and 27. and August 4. 1987,

4. Written comments received on the
proposed rule.

5. Summaries of meetings held with
representatives of industry, public
interest groups, and State government
officials.

6. The document titled "Regulatory
Impact Analysis in Support of the Final
Rulemaking Under section 313 of the
Superfund Amendments and
Reauthorization Act of 1986" (1987).

XV. Regulatory Assessment
Requiremenis

A. Executive Order 12291

Under Executive Order 12291, EPA
must judge whether a rule is "major”
and therefore requires a RIA. EPA has
developed a RIA as described in Unit
X!, This RIA shows that the combination
of impacts of the statutory provisions of
section 313 and the interpretive
provisions of this rule may create a first
vear impact of $527 million and a second
year impact of $299 million. EPA has
determined that this rule is “major”
because it may have an effect of $100
million or more on the economy. EPA
does not. however. anticipate that this
rule will have a significant effect on
competition. costs, or prices.

This rule was submitted to the Office
of Management and Budget (OMB] for
review as required by Executive Order
12291.

B. Regulatory Flexibility Act

Section 313 and the final rule exempt
certain small businesses from reporting.
i.e., those facilities in SIC codes 20
through 39 with fewer than 10 full-time
employees. The statutory exclusion of
facilities with fewer than 10 full-time
employees exempts 48 percent of all
manufacturing facilities in SIC codes 20
through 38. After also considering the
volume thresholds. EPA estimates that
section 313 will require reporting from

approximately 3.0 percent (9.400 of
277,100) of ail small manufacturing
facilities with less than 50 employees.

Analysis to support the proposed rule
indicated that for some segments of the
manufacturing sector the compliance
costs of reporting will have a significant
impact. Specifically. reporting costs are
estimated to be between 1.0 and 2.0
percent of median sales for facilities
with fewer than 50 employees: and
between 2.0 and 4.0 percent of median
sales for facilities with 10 to 19
employees. Subsequent to proposal. the
Agency developed and included a
Regulatory Flexibility Analysis in the
RIA to examine options that might
reduce the burden to small businesses.

The Agency received extensive
comments on the impacts of the
proposed rule on small businesses from
the small Business Administration
(SBA). SBA presented several
alternatives designed to reduce the
burden to small businesses. based on
the premise that small {acilities (those
with fewer than 100 employees) have
nothing significant to report. These
alternatives are discussed below.

SBA proposed the development of
thresholds based on risks posed by
various emission sources. SBA
maintains that data exists from the
Agency's regional studies that would
allow the Agency to calculate risks from
air and water emissions, from which the
Agency could develop thresholds for
reporting based on specific risks. From
its review of the data. SBA concludes
that “small firms collectively contribute
only a small fraction. generally less than
10 to 15 percent, of the toxic chemical
emissions included in the local area
studies.” SBA acknowledges that “there
may be a lack of information on toxicity
which would make {a risk] analysis
infeasible for certain chemicals.”

SBA's second proposed alternative is
to combine section 313 with CERCLA
section continuous release reporting,
using 10 pounds a day Reportable
Quantity (RQ) for any section 313
chemicals not covered under CERCLA.
SBA states that this would ensure that
“facilities of primary concern (those
with significant emissions) are
included.” SBA believes this approach
would also alleviate the significant
economic burden on small businesses.

SBA recommends as a third
alternative & de minimis reporting range
of 0 to 1 pound of emissions per day or 0
to 250 pounds per year. SBA's fourth
alternative was a total exemption of
small facilities (defined by SBA as those
with fewer than 100 employees) from
reporting: and/or an abbreviated or
shortened reporting form.

_ The Agency received comments both
in support of an in opposition to SBA's

_ position. The Agency identified 8

regulatory alternatives as part of the
Regulatory flexibility Analysis for this
rule; The alternatives, evaluated on the
basis of cost and economic criteria,
represent options for reducing the
reporting burden for small businesses.
Each alternative is described and
discussed below.

Alternative 1: Rule as proposed:
statutory exclusion of facilities having
fewer than 10 employees. This
alternative allows complete coverage of
reporting on emissions, but provides no
reduction in burden to small facilities.

Alternative 2: Exempt all smali
businesses (defined as facilities with
fewer than 50 employees). [The RIA
analyzes alternative definitions of small
businesses.) This alternative not anly
reduces the reporting burden for small
businesses. but eliminates any burden of
compliance determination from small
facilities. However, this alternative
would result in no reporting of emissions
from small facilities. which could lead to
substantial gaps in the Emissions
Inventory, especially at the community
level.

The costs are summarized in Table [V
below.

TABLE [V.—REGULATORY FLEXIBILITY
STuDY OPTIONS: COSTS PER FACILTY

(Present Vaiue for 10 Years of Reporting)

Cost (')

.. 1354320

$5.100 to 354,320
$5.100

$24.680

$47.130 to 2 $52.630
$34.410 to ¢ $50.990

'In prasent value 1387 dotlars a1 & 10 percent
discount rate for years 1988-1997.

3 Given the absence of any SIC codes that would
meet exempuon cntena.

3 Average cOSL DUl thws opbon would ofier he
beneft of limung the exient 10 which nawadual
faciitigs wouid exceed the aversge.

‘A al 10 ch Is per (acHity ervay 10 tO
£0 percent cost savings for estumates of &x and
water raleases in ranges.

Alternative 3: Exempt facilities in
specific SIC codes if they account for
low aggregate emissions. This
alternative would exempt small
businesses in particular industries that
might trigger the need to report based on
the volume threshold far use, but have
little actual emissions. However. after
examining the svailable data {six State
and local data bases that contain
emissions data for some of the section
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313 chemicals), no SIC codes w

identified that met the criwer:onm
Alternative 4: Require annual

reporting by small businesses only of

Parts ! through V1 of proposed Form R

Parts VI through X of ke proposed form

would be due only upon request by EPA.

This alternative would eliminate the
maost onerous part of the reporting
burden [i.e.. estimating releases).
However. while small facilities would
be identified in the data base. the most
impurtant information (i.e.. emissions)
would not be captured. Therefore the
utility to the public of the date base
would be reduced. There also would be
lllgely increased administrative costs
with such an approach when the
emissions data are requested. These
costs would be incurred by the public
(for requesting information), industry
{for having to essentially fill out a form
for some chemicals twice), and the
Agency (for establishing procedures of
how and to whom the request should be
made, response times. eic.}.

Alternative 5: Require aanual
reporting by small businesses only of
Parts | through VI of proposed Form R
plus data on quantity used or produced:
EPA estimates releases from small
busmesslfacilities. This alternative
would eliminate the most onerous part
of the reporting burden as described in
Alternative 4. EPA would provide
emissions estimates in the data base
that were more consistently derived.
However. the information that EPA
would have to require to estimate
releases may actually increase the
information required on the form. For
exampig. FPA would have to require
production. processing. or use volume
information. This approach would
increase Agency costs for calculating
releases. It would also require industry's
willingness to report such potentially
confidential or trade secret information
as a tradeoff for the lowered burden.

Alternative 6: Require reporting by
small businesses every third year. rather
than annually. This alternative would
reducgd the burden 1o small facilities
aver time, while still prowiding data on
small facilities and their amissions in
tbe data base. However, the frequency
of reporting cannot be changed until
1993 under section 313(i).

Alternative 7: Require smail
businesses te report only up to 8 certain
number of chemicals per year. This
alternative would place e cap oa the
number of chemicals that small
businesses would report each year. The
burden would be reduced for those
small facilities with mare than the
average number of chemicals per
fac}lnty. Data on small facilities and
estimates of emissions would still be

provided in the data base. However, in
the intervening years undl facilities
have reported on ail section 313
chemicals, the data base will not be as
compiete of as accurate.

Alternative 8: Allow small businesses
to mark ranges check-boxes {or release
less than 1.000 pounds per year to any
environmental medium. The check
boxes would apply to 0, 1 to 499 pounds
per year. and 500 to 999 pounds per year.
The facility would have the option of
reporting a specific figure rather than
checking a box. The facility would have
to provide a specific figure estimate for
releases of 1.000 pounds or more per
year. The reporting burden would be
reduced by nol requiring small facilities
to further refine estimates of these lower
level releases. A certain degree of
precision might be lost relative to
analyzing the releases reporting in such
ranges. However, the data base would
maintain a higher degree of
completeness relative to other options
{except option 1) because all data
required by the form would be reported
each year by all facilities.

Conclusions: The Agency has the
authority to establish different
thresholds for a chemical. class of
chemicals. or categories of facilities.
However. any revised threshold must
obtain reporting on a substantial
majority of total releases of the
chemicals at all facitities sobject to
reporting. Based on the limited available
data the Agency cannot support any
modification of thresholds based on size
of facility. and still be able to maintaim
that a substantial majority of the total
releases would be captured through
reporting. EPA analyzed certain limited
use and release data available on a
subsat of the section 313 chemicals from
the states of New [ersey. Michigan, and
Massachusetts. These data were used to
estimate the potential impact on
coverage of aggregate emissions,
coverage of chemical-by-chemical
emissions. and coverage of emissions at
the community level. This analysis
shows thai facilities with fewer than 48
employees account for a feast 30 percent
of the air releases for 12 of 87 chemicals
listed in the New Jersey data base. EPA
concluded that exempting facilities of °
this size range from reporting may lead
to lack of coverage of certain chemicals.
Therefore. the Agency is not modifying
the thresholds (i.e. the annual pounds of
a toxic chemical manufactured.
processed, or otherwise used) for small
faciliies.

However, as a result of this analysis
and consultation with SBA. the Agency
has incorporsted alternative No. 8,
limited range reporting, into the
reporting requirements of the rule. Itis

difficult from the data available to EPA
to estimate exact burden savings
associated with this approach. Savings
for any individual small facility will
depead upon the number of chemicals
being reported and the number of
environmental media to which each
chemical is released. For example. a
simple mass balance around a process
may be adequate to show that air
releases are less than 1,000 pounds. The
information necessary 10 complete such
a mass balance should be readily
available and tabulated. at least partly,
to determine whether the reporting
threshold is met. By relying on a rough
mass balance calculation, the facility
could avoid calculating releases from
individual process points [for example.
valve and flanges leaks, or storage tanks
vents). Completing these calculations
requires that additiona) information be
tabulated (e.g., the number of valves, or
the size of storage tanks).

For a release to a single medium, the
savings could be as high as 50 percent of
the time for completion of the release
section of the form {12 of 24 hours). For
releases of a chemical to several media
the savings are likely to be
approximately 10 percent because of the
time required to determine how such
releases are apportioned per media.
These savings are reflected in the cost
per facility for option 8 in Table IV. SBA
believes that EPA's estimates of savings
are conservative and that small facilities
would benefit substantially from this
approach.

EPA expects that small facilities will
realize the most benefit from the
optional range reporting concept
because larger facilities are more likely
to have the technical capabilities to
develop more specific estimales.
However. EPA believes thal this
optional range reporting provision could
provide a burden reducing benefit to any
subject facility regardiess of size.
Therefore. EPA has extended the
optiocal range reporting provision to all
subject facilities.

EPA believes that it will be necessary
to evaluate the relative costs and
benefits of this alternative in light of the
first few years of section 313
submissions. Therefore. a 3-year
limitation has been attached to this
provision. The limited range reporting
option will apply to the 1987, 1988, and

1889 reporting years unless EPA lakes
action to extend or permanently adopt
this reporting provisics. EPA will
publish its analysis prior to allowing the
provisions to expire.
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C. Paperwork Reduction Act

OMB has reviewed the information
collection requirements contained in this
rule under the provisions of the
Paperwork Reduction Act of 1980, 44
U.S.C. 3501 ef seq. and has assigned
OMB control number 20700093,

List of Subjects in 40 CFR Part 372

Environmental protection,
Recordkeeping. reporting, and
notification requirements, Toxic
chemicals.

Dated: February 2. 1968.
A. James Bamnes,
Acting Administrotor.

Therefore. Chapter 1 of 40 CFR is
amended by adding a new Part 372 to
read as follows:

PART 372—TOXIC CHEMICAL
RELEASE REPORTING; COMMUNITY
RIGHT-TO-KNOW

Subpart A—General Provisions

Sec.

3721 Scope and purpose.

3723 Definitions.

3725 Persons subject to this Part.
37210 Recordkeeping.

37218 Compliance and enforcement.

Subpart 8—RAsporting Requirements
72.22 Covered facilities for toxie chemical

release reporting.

372.25 Thresholds tor reporting.

37230 Reporting requirements and schedule
for reporting.

37238 Exemptions.

Subpart C—Supplier Notification

Requirements

372.45 Notification about toxic chemicals.

Subpart D—Specific Toxic Chemical

Listings

372.85 Chemicale and chemical categories 10
which this Part applies.

Subpart E~Forms snd instructions
37288 Toxic chemical release reporting
form and instructions.
Authority: 42 U.S.C. 11013, 11024,

Subpart A—Genersal Provisions

§372.1 Scope and purpose.

This Part sets forth requirements for
the submission of information relating to
the release of toxic chemicals under
section 313 of Title Il of the Superfund
Amendments and Reauthorization Act
of 1886. The information collected under
this Part is intended to inform the
general public and the communities
surrounding covered facilities about
releases of toxic chemicals, to assist
research. to aid in the development of
regulations, guidelines. and standards,
and for other purposes. This Part also
sets forth requirements for suppliers to

notify persons to whom they distribute
mixtures or trade name products
containing toxic chemicals that they
contain such chemicals.

§ 372.3 Definitions.

Terms defined in sections 313(b)(1}(c)
and 329 of Title Ill and not explicitly
defined herein are used with the
meaning given in Title LIL For the
purpose of this Part:

"Acts" means Title [IL

“Article” means a manufactured item:
{1) Which is formed to a specific shape
or design during manufacture: {2) which
has end use functions dependent in
whole or in part upon its shape or design
during end use: and (3) which does not
release a toxic chemical under normal
conditions of processing or use of that
item at the facility or establishments.

“Customs territory of the United
States" means the 50 States, the District
of Columbia. and Puerto Rico.

“EPA" means the United States
Environmental Protection Agency.

"Establishment" means an economic
unit. generalily at a single physical
location. where business is conducted or
where services or industrial operations
are performed.

“Facility” means all buildings,
equipment, structures. and other
stationary items which are locatedon a
single site or on contiguous or adjacent
sites and which are owned or operated
by the same person (or by any person
which controls. is controlled by. or
under cornmon control with such
person). A facility may contain more
than one establishment

“Full-time employee” means 2.000
hours per year of full-time equivalent
employment. A facility would calculate
the number of full-time employees by
totaling the houre worked during the
calendar year by all employees,
including contract employees, and
dividing that tota] by 2.000 hours.

“Import” means to cause & chemical
to be imported into the customs territory
of the United States. For purposes of this
definition, “to cause” means to intend
that the chemical be imported and to
control the identity of the imported
chemical and the amount to be
imported.

“Manufacture™ means to produce,
prepare, import. or compound a toxic
chemical Manufacture also applies to a
toxic chemical that is produced
coincidentally during the manufacture,
processing. use, or disposal of another
chemical or mixture of chemicals,
including a toxic chemical that is
separated from that other chemical or
mixture of chemicals as a byproduct,
and a toxic chemical that remains in

that other chemical or mixture of
chemicals as an impurity.

“Mixture” means any combination of
two or more chemicals, if the
combination is not. in whole or in part,
the result of a chemical reaction.
However. if the combination was
produced by a chemical reaction but
could have been produced without 2
chemical reaction. it is also treated as a
mixture. A mixture also includes any
combination which consists of a
chemical and associated impurities.

“Otherwise use™ or “use” means any
use of a toxic chemical that is not
covered by the terms “manufacture” or
"process” and includes use of a toxic
chemical contained in a mixture or trade
name product. Relabeling or
redistributing a container of a toxic
chemical where no repackaging of the
toxic chemical occurs does not
constitute use or processing of the toxic
chemical.

"Process” means the preparation of a
toxic chemical, after its manufacture, for
distribution in commerce:

(1) In the same form or physical state
as, or in a different form or physical
state from. that in which it was received
by the person so preparing such
substance, or

(2} As part of an article containing the
toxic chemical. Process also applies to
the processing of a toxic chemical
contained in a mixture or trade name
product.

“Release” means any spilling, leaking,
pumping. pouring. emitting. emptying,
discharging. injecting, escaping.
leaching. dumping, or disposing into the
environment (including the
abandonment or discarding of barreis,
containers, and other closed
receptacles) of any toxic chemical.

“Senior management officiai” means
an official with management
responsibility for the person or persons
completing the report, or the manager of
environmental programs for the facility
or establishmentas, or for the corporation
owning or operating the facility or
establishments responsible for certifying
similar reports under other
environmental regulatory requirements.

“Title lII" means Title {1l of the
Superfund Amendments and
Resuthorization Act of 1888, also titled
the Emergency Planning and Community
Right-To-Know Act of 1886.

“Toxic chemical” means a chemical or
chemical category listed in § 372.85.

“Trade name product” means a
chemical or mixture of chemicals that is
distributed to other persons and that

incorporates a toxic chemical
component that is not identified by the
applicable chemicai name or Chemical
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Abstracts Service Registry number
listed in § 372.65.

§372.5 Persons subject to this Part.

Owners and operators of facilities
described in $§ 372.22 and 372.45 are
subject to the requirements of this Part.
if the nwner and operator of a facility
are different persons, only one need
report under § 372.17 or provide a notice
under § 372.43 for each toxic chemical in
a mixture or trade name product
distributed from the facility. However, if
no report is submitted or notice
provided, EPA will hold both the owner
and the operator liable under section
325(c) of Title IIL, except as provided in
§§ 372.38(e} and 372.45(g).

§372.10 Recordkeeping.

(a) Each person subject to the
reporting requirements of this Part must
retain the following records for a period
of 3 years from the date of the
submission of a report under § 372.30:

(1) A copy of each report submitted by
the person under § 372.30.

(2) All supporting materiuls and
documentation used by the person to
make the compliance determination that
the facility or establishments is a
covered facility under § 372.22 or
§ 372.45,

{3} Documentation supporting the
report submitted under § 372.30
including:

(i) Documentation supporting any
determination that a claimed allowable
exemption under § 372.38 applies.

(ii) Data supporting the determination
of whether a threshold under § 372.25
applies for each toxic chemical.

(i) Documentation supporting the
calculations of the quantity of each toxic
chemical released to the environment or
transferred to an off-site location.

{iv) Documentation supporting the use
indications and quantity on site
reporting for each toxic chemical,
including dates of manufacturing,
processing, or use.

(+) Documentation supporting the
basis of estimate used in developing any
t2{ease or off-site transfer estimates for
each toxic chemical.

(vi) Receipts or manifests associated
with the transfer of each toxic chemical
in waste to off-site locations.

(vii) Documentation supporting
reported waste treatment methods,
estimates of treatment efficiencies,
ranges of influent concentration to such
ireatment, the sequential nature of
treatment steps, if applicable, and the
actugl operating data, if applicable. to
support the waste treatment efficiency
cslimate for each toxic chemical.

(b) Each person subject to the
notification requirements of this part

must retain the foliowing records for a
period of 3 years from the date of the
submission of a notification under

§ 372.45.

(1) All supporting malerials and
documentation used by the person to
determine whether a notice is required
under § 372.45.

{2) All supporting materials and
documentation used in developing each
required notice under § 37245 and a
copy of each notice.

(c) Records retained under this section
must be maintained at the facility to
which the report applies or from which a
notification was provided. Such records
must be readily available for purposes
of inspection by EPA,

§37218 Compliance and enforcement,

Violators of the requirements of this
Part shall be liable for a civil penalty in
an amount not to exceed $25.000 each
day for each violation as provided in
section 325(c) of Title 1.

Subpart B~~Reporting Requirements

£ 372.22 Covered facilities for toxic
chemical release reporting.

A facility that meets all of the
following criteria for a calendar year is
a covered facility for that calendar year
and must report under § 372.30.

{a) The facility has 1U or more full-
time employees.

(b) The facility is in Standard
Industrial Classification Codes 20
through 38 (as in effect on January 1,
1987} by virtue of the fact that it meets
one of the following criteria:

{1) The facility is an establishment
with a primary SIC code of 20 through
39.

(2) The facility is a multi-
establishment complex where all
establishments have a primary SIC code
of 20 through 39.

(3) The facility is a multi-
establishment complex in which one of
the following is true:

(i) The sum of the value of products
shipped and/or produced from those
establishments that have a primary SIC
code of 20 through 39 is greater than 50
percent of the total value of all products
shipped and/or produced from ail
establishments at the facility.

{ii) One establishment having a
primary SIC code of 20 through 39
contributes more in terms of value of
products shipped and/or produced than
any other establishment within the
facility.

(c) The facility manufactured
{including imparted). processed, or
otherwise used a toxic chemical in
excess of an applicable threshold

quantity of that chemical set forth in
§ 372.25.

§372.25 Thresholds for reporting.

The threshold amounts for purposes of
reporting under § 372.30 for toxic
chemicals are as follows:

{a) With respect to a toxic chemical
manufactured (including imported) or
processed a! a facility during the
following calendar years:

1987—75.000 pounds of the chemical
manufactured or processed for the year.

1988—50.000 pounds of the chemical
manufactured or processed for the year.

1989 and thereafter—25.000 pounds of
the chemical manufactured or processed
for the year.

(b) With respect to a chemical
otherwise used at a facility, 10,000
pounds of the chemical used for the
applicable calendar year.

(¢} With respect o activities involving
a toxic chemical at a facility, when more
than one threshold applies to the
activities, the owner or operator of the
facility must report if it exceeds any
applicable threshold and must report on
all activities at the facility involving the
chemical, except as provided in § 372.38.

(d) When a facility manufactures,
processes, or otherwise uses more than
one member of a chemical category
listed in § 372.65(c). the owner or
operator of the facility must report if it
exceeds any applicable threshold for the
total volume of all the members of the
category involved in the applicable
activity. Any such report must cover all
activities at the facility involving
members of the category.

(e} A facility may process or
otherwise use 8 toxic chemical in a
recycle/reuse operation. To determinc
whether the facility has processed or
used more than an applicable threshold
of the chemical. the owner or operator of
the facility shail count the amount of the
chemical added to the recycle/reuse
operation during the calendar year. In
particular. if the facility starts up such
an operation during a calendar year, or
in the event that the contents of the
whale recycle/reuse operation are
replaced in a calendar year, the owner
or operator of the facility shall also
count the amount of the chemical placed
into the system at these times.

(f) A toxic chemical may be listed in
§ 372.85 with the notation that only
persons who manufacture the chemical.
or manufactute it by a certain method.
are required to report. In that case, only
owners or operators of facilities that
manufacture that chemical as described
in § 372.85 in excess of the threshold
applicable to such manufacture in
§ 372.28 are required to report. In
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completing the reporting form. the owner
or operator is only required to account
for the quantity of the chemical so
manufactured and releases associated
with such manufacturing. but not
-releases associated with subsequent
processing or use of the chemical at that
facility. Owners and operators of
facilities that solely process or use such
a chemical are not required to report for
that chemical.

(g} A toxic chemical may be listed in

§ 372.65 with the notation thatitis in a
specific form (e.g.. fume or dust.
solution. or {riable) or of a specific color
{e.g.. yellow or white). In that case, only
owners or operatars of {acilities that
manufacture. process, or use that
chemical in the form or of the color.
specified in § 372.85 in excess of the
threshold applicable to such activity in
§ 37°2.25 are required to report. In
completing the reporting form. the owner
or operator is only required to account
for the quantity of the chemical
manufactured, processed, or used in the
form or color specified in § 372.65 and
for releases associated with the
chemical in that form or color. Owners
or operators of facilities that solely
manufacture, process, or use such a
chemical in a form or color other than
those specified by § 372.65 are not
required to report for that chemical.

(h} Metal compaund categories are
listed in § 372.85(c). For purposes of
determining whether any of the
thresholds specified in § 372.25 are met
fur metal compound category, the owner
or operator of a facility must make the
threshold determination based on the
total amcunt of all members of the metal
compound category manufactured.
processed. or used at the facility. In
completing the release portion of the
reporting form for releases of the metal
compounds, the owner or operator is
orly required to account for the weight
of the parent metal released. Any
contribution to the mass of the release
attributable to other portions of cach
compound in the category is excluded.

§ 372.30 Reporting requirements and
schedule for reporting.

{a) For each toxic chemical known by
the owner or operator to be
manufactured (including imported),
processed. or otherwise used in excess
of an applicable threshold quantity in
§ 372.25 at its covered facility described
in § 372.22 for a calendar year, the
owner or operator must submit to EPA
and to the State in which the facility is
located a completed EPA Form R (EPA
Form 9350-1) in accordance with the
instructions in Subpart E.

{b}){1) The owner or operalor of a
covered facility is required to report as

described in paragraph (a) of this
section on a toxic chemical that the
owner or operator knows is present as a
component of & mixture or trade name
product which the owner or operator
receives from another person. if that
chemical is imported. processed. or
otherwise used by the owner or operator
in excess of an applicable threshold
quantity in § 372.25 at the facility as part
of that mixture or trade name product.

(2) The owner or operator knows that
a toxic chemical is present as a
component of a mixture or trade name
product (i) if the owner or operator
knows or has been told the chemical
identity or Chemical Abstracts Service
Registry Number of the chemical and the
identity or Number corresponds to an
identity or Number in § 372.85. or {ii) if
the owner or operator has been told by
the supplier of the mixture or trade
name product that the mixture or trade
name product contains a toxic chemical
subject to section 313 of the Act or this
Part.

(3) To determine whether a toxic
chemical which is a component of a
mixture or trade name product has been
imported. processed. or otherwise used
in excess of an applicable threshold in
§ 372.25 at the facility, the owner or
operator shall consider only the portion
of the mixture or trade name product
that consists of the toxic chemical and
that is imported. processed. or otherwise
used at the facility, together with any
other amounts of the same toxic
chemical that the owner or operator
manufactures. imports, processes, or
otherwise uses at the facility as follows:

{i) If the owmer or operator knows the
specific chemical identity of the toxic
chemical and the specific concentration
1t which it is present in the mixture or

ide name product, the owner or
sperator shall determine the weight of
the chemical imported, processed. or
otherwise used as part of the mixture or
trade name product at the facility and
shall combine that with the weight of
the toxic chemical manufactured
{(including imported) processed. or
otherwise used at the facility other than
as part of the mixture or trade name
product. After combining these amounts,
if the owner or operator determines that
the toxic chemical was manufactured,
processed. or otherwise used in excess
of an applicable threshold in § 372.25.
the owner or operator shall report the
specific chemical identity and all
releases of the toxic chemical on EPA
Form R in accordance with the
instructions in Subpart E.

{ii) If the owner or operator knows the
specific chemical identity of the toxic
chemical and does not know the specific
concentration at which the chemical is

present in the mixture or trade name
product. but has been told the upper
bound concentration of the chemical in
the mixture or trade name product. the
ownmer or operator shall assume thal the
toxic chemical is present in the mixture
or trade name product at the upper
bound concentration, shall determine
whether the chemical has been
manufactured, processed. or otherwise
used at the facility in excess of an
applicable threshold as provided in
paragraph (b)(3)(i) of this section. and
shall report as provided in paragraph
{b)(3)(i) of this section.

(iti) If the owner or operator knows
the specific chemical identity of the
toxic chemical, does not know the
specific concentration at which the
chemical is present in the mixture or
trade name product, has not been toid
the upper bound concentration of the
chemical in the mixture or trade name
product. and has not otherwise
developed information on the
composition of the chemical in the
mixture or trade name product. then the
owner or operator is not required to
factor that chemical in that mixture or
trade name product into threshold and
release calculations for that chemical.

(iv) If the owner or operator has been
told that a mixture or trade name
product contains a toxic chemical. does

not know the specific chemical identity
of the chemical and knows the specific
concentration at which it is present in
the mixture or trade name product. the
owner or operator shall determine the
weight of the chemical imported.
processed, or otherwise used as part of
the mixture or trade name product at the
facility. Since the owner or operator
does not know the specific identity of
the toxic chemical, the owner or
operator shall make the threshold
determination only for the weight of the
toxic chemical in the mixture or trade
name product. if the owner or operator
determines that the toxic chemical was
imported. processed. or otherwise used
as part of the mixture or trade name
product in excess of an applicable
threshold in § 372.25. the owner or
operator shall report the generic
chemical name of the toxic chemical. or
a trade name if the generic chemical
name is not known. and all releases of
the toxic chemical on EPA Form R in
accordance with the instructions in
Subpart E.

(v) If the owner or operator has been
told that a mixture or trade name
product contains a toxic chemical, does
not know the specific chemical identity
of the chemical. and does not know the
specific concentration at which the
chemical is present in the mixture or
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trade name product. but has been told
the upper bound concentration of the
chemical in the mixture or trade name
product, the owner or operator shall
assume that the toxic chemical is
present in the mixture or trade name
product at the upper

concentration, shall determine whether
the chemical has been imported.
processed, or otherwise used at the
facility in excess of an applicable
threshold as provided in paragraph
(h){3)(iv) of this section, and shall report
as provided in paragraph (b}(3){iv} of
this section.

(vi) If the owner or operator has been
told that a mixture or frade name
product contains a toxic chemical, does
not know the specific chemical identity
of the chemical, does not know the
specific concentration at which the
chemical is present in the mixture or
trade name product, including
information they have themselves
developed. and has not been told the
upper bound concentration of the
chemical in the mixture or trade name
product. the owner or operator is not
required to report with respect to that
toxic chemical. :

(c) A covered facility may consist of
more Lhan one establishment. The
owner ot operator of such a facility at
which a toxic chemical was
manufactured (including imported)
processed. or otherwise used in excess
of an applicable threshold may submit a
separate Form R for each establishment
or for each group of establishments
within the facility to report the activitics
involving the toxic chemical at each
cstablishment or group of
establishments, provided that activities
involving that toxic chemical at all the
estahlishments within the covered
facility are reported. If each
establishment or group of
establishments files separate reports
then for all other chemicals subject to
reporting at that facility they must alse
submit separate reporis. However, an
cstablishment or group of
estublishments does not have to submit
a report for a chemical that ia not
manufactured (including imported),
processed, otherwise used, or relessed
at that establishment or group of
establishments.

(d) Each report under this section for
activities involving a toxic chemical that
occured during 8 calendar year at a
covered facility must be submitted on or
before July 1 of the next year. The first
such report for calendar year 1987
activities must be submitted on of before
July 1, 1988,

{e) For reports applicable to activities
for calendar years 1987, 1888, and 1989

only, the owner or operator of a covered

facility may report releases of a specific
toxic chemical to an environmental
medium, or transfers of wastes
containing a specific toxic chemical to
an off-site location, of less than 1,000
pounds using the ranges provided in the
form and instructions in Subpart E. For
reports applicable to activities in
calendar year 1990 and beyond, these
ranges may not be used.

§372.38 Exemptions.

{a) De minimis concentrations of @
toxic chemical in a mixture. If a toxic
chemical is present in @ mixture of
chemicals at a covered facility and the
toxic chemical is in a concentration in
the mixture which is below 1 percent of
the mixture, or 0.1 percent of the mixture
in the case of a toxic chemical which is
a carcinogen as defined in 29 CFR
1910.1200(d){4). a person is not required
to consider the quantity of the toxic
chemical present in such mixture when
determining whether an applicable
threshold has been met under § 372.25 or
determining the amount of relcase to be
reported under § 372.30. This exemption
applies whether the person received the
mixture from another person or the
person produced the mixture, either by
mixing the chemicals involved or by
causing a chemical reaction which
resulted in the creation of the toxic
chemical in the mixture. However, this
exemption applies only to the quantity
of the toxic chemical present in the
mixture. If the toxic chemical is alsa
manufactured (including imported),
processed. or otherwise used at the
covered facility other than as part of the
mixture or in & mixture at higher
concenirations. in excess of an
applicable threshold quantity set forth in
§ 372.25, the person is required to repont
under § 372.30.

(b) Articles. If a toxic chemical is
present in an article at a covered
facility, s person is not required to
consider the quantity of the toxic
chemical present in such article when
determining whether an applicable
threshold has been met under § 37225 or
determining the amount of release to be
reported under § 372.30. This exemption
applies whether the person received the
article from another person or the
person produced the article. However,
this exemption applies only to the
quantity of the toxic chemical present in
the article. If the toxic chemical is
manufactured (including imported),
processed, or otherwise uscd at the
covered facility other than as part of the
article. in excess of an applicable
threshold quantity set forth in § 372.25,
the person is required to report under
§ 372.30. Persons potentially subject to
this exemption should carefully review

the definitions of “article” and "'release™
in § 372.3. If a release of a toxic
chemical occurs as a result of the
processing or use of an item at the
facility, that item does not meet the
definition of “article.”

(c) Uses. If a toxic chemical is used at
a covered farility for a purpose
described in this paragraph {c). a person
is not required to consider the quantity
of the toxic chemical used for such
purpose when determining whether an
applicable threshold has been met under
§ 372.25 or determining the amount of
releases to be reported under § 372.30.
However, this exemption only applies to
the quantity of the toxic chemical used
for the purpose described in this
paragraph (c). If the toxic chemical is
also manufactured (including imported),
processed, or otherwise used at the
covered facility other than as described
in this paragraph {c), in excess of an
applicable threshold quantity set forth in
§ 372.25. the person is required to report
under § 372,30,

{1) Use as a structural component of
the facility.

{2) Use of products for routine
janitorial or facility grounds
maintenance. Examples include use of
janitorial cleaning supplies, fertilizers.
and pesticides similar in type or
concentration to consumer products.

(3) Personal use by employees or
other persons at the facility of foeds.
drugs. cosmetics, or other personal items
containing toxic chemicals, including
supplies of such products within the
facility such as in a facility operated
cafeteria. store, or infirmary.

{4) Use of products containing toxic
chemicals for the purpose of maintaining
motor vehicles operated by the facility.

(5) Use of toxic chemicals present in
process water and non-contact cooling
water as drawn from the environment or
from municipal sources, or toxic
chemicals present in air used either as
compressed air or as part of combustion.

(d) Activities in laboratories. If a toxic
chemical is manufactured, processed. or
used in & labaratory at & covered facility
under the supervision of a technically
qualified individual as defined in
§ 720.3(ee) of this title, a person is not
required to consider the quantity so
manufactured, processed, or used when
determining whether an applicable
threshold has been met under § 372.25 or
determining the amount of release to be
reported under § 372.30. This exemption
does not apply in the following cases:

(1) Specialty chemical production.

{2) Manufacture, processing. or use of
toxic chemicals in pilot plant scale
operations,
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{3} Activities conducted outside the
laboratory.

(e) Certain owners of leased property.
The owner of a covered facility is not
subject to reporting under § 372.30 if
such owner's only interest in the facility
is ownership of the real estate upon
which the facility is operated. This
exemption applies to owners of facilities
such as industnal parks. all or part of
which are leased o persons who
operate establishments within SIC code
20 through 39 where the owner has no
other business interest in the operation
of the covered facility.

(f) Reporting by certain opergtors of
establishments on leased property such
as industrial parks. If two or more
persons. who do not have any common
corporate or business interest (including
common ownership or control), operats
separate establishments within a single
facility, each such person shall treat the
establishments it operates as a facility
for purposes of this Part. The
determinations in § 372.22 and § 372.25
shall be made for those establishments.
If any such operator determines that its
establishment is a covered facility under
§ 372.22 and that a toxic chemical has
been manufactured (including imported),
processed, or otherwise used at the

establishment in excess of an applicable
threshoid in § 372.25 for a calendar year.
the operator shall submit a report in
accordance with § 372.30 for the
establishment. For purposes of this
paragraph (f). 8 common corporate or
business interest includes ownership,
partnership, joint ventures, ownership of
a controlling interest in one person by
the other, or ownership of a controlling
interest in both persons by a third
. person.

Sybpart C—Suppller Notification
Requirement

§372.45 Notification about toxic
chemnicais.

(a} Except as provided in paragraphs
{c). (d). and (e} of this section and
§ 372.8%. 8 person who owns or operstes
a facility or establishment which:

{1) Is in Standard Industrial
Classification codes 20 through 39 as set
forth in paragraph (b) of § 37222,

(2} Manufactures (including imports)
or processes 8 toxic chemical, and

(3) Sells or otherwise distributes a
mixture or trade name product
containing the toxic chemical. to (i) &
facility described in § 372.22, or (ii) to a
person who in turn may sell or
otherwise distributes such mixture or
trade name product to e facility
described in § 372.22(b}, must notify
each person to whom the mixture of
trade name product is sold or otherwise

distributed from the [acility or
establishment in accordance with
paragraph {b) of this section.

(b} The notification required in
paragraph (a) of this section shall be in
writing and shall include:

(1} A statement that the mixture or
trade name product contains a toxic
chemical or chemicals subject to the
reporting requirements of section 313 of
Title UI of the Superfund Amendments
and Reauthorization Act of 19868 and 40
CFR Part 372.

{2) The name of each toxic chemical,
and the associated Chemical Abstracts
Service registry number of each
chemical if applicable. as set forth in
§ 372.85.

(3) The percent by weight of each
toxic chemical in the mixture or trade
name product

{c) Notification under this section
shall be provided as {ollows:

(1) For a mixture or trade name
product containing a toxic chemical
listed in § 373.85 with an effective date
of January 1, 1987, the person shall
provide the written notice described in
paragraph (b) of this section to each
recipient of the mixture or trade name
product with at least the first shipment
of each mixture or trade name product
to each recipient in each calendar year
beginning fanuary 1. 1989.

(2) For a mixture or trade name
product containing ¢ toxic chemical
listed in § 372.85 with an effective date
of January 1, 1989 or later. the person
shall provide the written notice
described in paragraph (b) of this
section to each recipient of the mixture
or trade name product with at least the
first shipment of the mixture or trade
name product to each recipient in each
calendar year beginning with the
applicable effective date.

(3) If & person changes a mixture or
trade name product for which
notification was previously provided
under paragraph (b) of this section by
adding a toxic chemical. removing a
toxic chemical, or changing the percent
by weight of a toxic chemical in the
mixture or trade name product. the
person shall provide each recipient of
the changed mixture or trade name
product & revised notification reflecting
the change with the first shipment of the
changed mixture or trade name product
to the recipient.

{4) If a person discovers (i) that a
mixture or trade name product
previosuly sold or otherwise distributed
to another person during the calendar
year of the discovery contains one or
more toxic chemicals and (i), that any
notification providied to such other
persons in that calendar year for the

mixture or trade name product either did
not properly identify any of the toxic
chemicals or did not accurately present
the percent by weight of any of the toxic

- chemicals in the mixture or trade name

product. the person shal!l provide a new
notification to the recipient within 30
days of the discovery which contains
the information described in paragraph
(b) of this section and identifies the prior
shipments of the mixture or product in
that calendar year to which the new
notification applies.

(5) If a Material Safety Data Sheet
{MSDS) is required to be prepared and
distributed for the mixture or trade
name product in accordance with 29
CFR 1810.1200. the notification must be
attached to or otherwise incorporated
into such MSDS. When the notification
is attached to the MSDS, the notice must
contain clear instructions that the
notifications must not be detached from
the MSDS and that any copying and
redistribution of the MSDS shall inciude
copying and redistribution of the notice
attached to copies of the MSDS
subsequently redistributed.

{d} Notifications are not required in
the following instances:

(1) If a mixture or trade name product
contains no toxic chemical in excess of
the applicable de minimis concentration
as specified in § 372.38(a}.

{2) If a mixture or trade name product
1s one of the following:

(i) An “article” as defined {n § 372.3

(ii) Foods, drugs, cosmetics. alcobolic
beverages. tobacco, or tobacco products
packaged for distribution to the general
public.

(iii) Any consumer product as the term
is defined in the Consumer Product
Safety Act (18 U.S.C. 1251 of seq.)
packaged for distribution to the general
public.

{e) If the person considers the specific
identity of a toxic chemical in a mixture
or trade name product to be a trade
secret under provisions of 28 CFR
1810.1200, the notice shall contain a
generic chemical name that is
descriptive of that toxic chemical.

(f) If the person considers the specific
percent by weight composition of a toxic
chemical in the mixture or trade name
product to be a trade secret under
applicable State law or under the
Restatement of Torta section 757,
comment b, the notice must contain a
statement that the chemical is present at
a concentration that does not exceed s
specified upper bound concentration
value. For example. 8 mixture contains
12 percent of a toxic chemical. However,

the supplier considers the specific
concentration of the toxic chemical in
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the product to be a irade secret. The
notice would indicate that the toxic
chemical w8 present in the mudyre in a
concentration of no more than 15
percant by wewght. The upper bound
vEiue chosen must e 0o larger than
necessary to adequateiy protect the
trade secret.

{g) A persan s not subject to the
requirements of this section to the
extent the person does not know that
tne facility or establishment(s} is selling
or otherwise distnbuting a toxic
chemical to another person in & mixture
or trade name product. However, for
purposes of this section. & person has
such knowledge if the person receives a
notice under this section from a supplier
of a mixture or trade name product and
the person in turn sells or otherwise
distributes that mixture or trade name
product to another person.

{h) If two or more persons. who do not
have any common corporate or business
interest {inciuding common ownership
or control). as described in § 372.38(f),
operate separate establishments within
a single facility. each such persons shall
treat the establishment(s) it operates as
a facility for purposes of this section.
The determination under paragraph (a)
of this section shall be made for those
establisnments.

[Note: Subpants O and E of the
regulatory text are not reproduced
here because they appear in
substance eisewnere in this
document.]



