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1. "Like Products" in Article III:4 of the GATT 1994

*12 39. Canada requests the Appellate Body to dismiss the European Communities'
appeal relating to Article III:4 of the GATT 1994. Canada is of the view that the
Panel correctly separated the analysis of "likeness" from the issue ofS whether the
competitive opportunities afforded to imports on the domestic market lave been
upset. In its appeal, the European Communities confounds these two disstinct
guestions and attaches undue significance to the Panel's statement recggarding the
importance of "market access" under Article IXI:4 of the GATT 1994.

40, Canada considers that the Panel properly applied the criteria set out in the
case law for determining whether products are "like". The European Commmunities
appears to confuse the concept of "likeness" under Article III:4 of tlae GATT 1994
with "likeness" under Article III:2. "Likeness", however, under Article III:4 is
different from, and broader than, "likeness” under the first sentence of Article
I1I:2, and the Panel's approach properly reflects this distinction. Ira assessing the
"likeness" of the fibres, the Panel recognized that the criteria of "properties" and
"end-use" are interdependent, and analyzed them accordingly. Canada dces not accept
that the Panel created a hierarchy among the traditional "likeness" cxiteria, but,
even so, this would not be an error of law, since "likeness" must be &approached on a
case-by-case basis, and it is within a panel's diacretion to establisl a hierarchy
among the criteria in any given case. Finally, Canada notes, the appea&l of the
European Communities focuses on the Panel's conclusion that chrysotile asbestos
fibres are "like" PVA, cellulose and glass fibres, and the criticisms that the
European Communities makes of this conclusion cannot be extended to tlaie Panel's
separate conclusion that chrysotile-cement products are "like" fibro-cement
products.

41. Canada submits that the Panel correctly decided that the "dangex—ousness" of a
product is not a factor to be considered in determining "likeness" andd that to
introduce a criterion of this nature into the analysis of "likeness" would nullify
the effect of Article XX(b) of the GATT 1994. The object and purpose of Article III
of the GATT 1994 is to provide equality of competitive conditions for imported and
domestic products, and the four traditional criteria of "likeness" all relate to the
state of commercial competition between such products. The "dangerousriess" of
products is unrelated to such commercial competition. Furthermore, to introduce such
factors into the analysis of "likeness" under Article III:4 would lead to
unpredictability as to the scope of that provision, and imply that detcermining the
"likeness" of products requires complex scientific analysis for which panels have no
special expertise. Canada adds that even if the "dangerousness" of a poroduct were
relevant to the determination of "likeness", it would not necessarily follow that
chrysotile asbestos fibres are not "like" the substitute fibres. Since Article XX of
the GATT 1994 was specially designed to balance the interest of promot-ing
international trade with legitimate societal interests, it is a more appropriate
framework than Article III for taking account of these types of consiclerations.
Canada also stresses that, contrary to the argument of the European Communities,
such an approach does not lead to a curtailment of national regulatory~” autonomy,
because the list in Article XX covers a broad range of interests on tlae basis of
which a Member may justify a measure.

*13 42. Canada also submits that, in its appeal, the European Commuraities errs in
asserting that the examination of "likeness" must be done on the basiss of the
regulatory distinction in question, and in claiming that the Panel should only have
compared chrysotile asbestos fibres with carcinogenic fibres, rather t=han with other
fibres that serve similar industrial uses. Such an approach is inconsi_stent with the
proper interpretation of Article III:4. In seeking to focus the analyssis on the
reason for any given regulatory distinction, the European Communities would allow
national regulatory authorities to predetermine the scope of Article I1I:4 through



