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1 A P P E A R A N C E  S...(continued) 1
2 Attending via telephone: 2

LEVY KÖNIGSBERG LLP
3 BY. MOSHE MAIMON, ESQ. 

BY: DANIEL LATERRA, ESQ. 3
4 800 Third Avenue, 1 Ith Floor 

New York, New York 10022 4
5 212.605.6200

mmaimon@levylaw.com 5
6 dlaterra@levylaw.com

7
(For Plaintiffs in the Lanzo matter)

6
8

RAWLE & HENDERSON LLP
7

9 BY; WILLIAM T. POLASKI, ESQ. 
Henry W. Oliver Building

8

10 535 Smithiield Street, Suite 1000 
Pittsburgh, Pennsylvania 15222

9

11 412.281.5000
william.polasld@rawle.com 10

12 (For Cyprus Amax Minerals Company and 
Imeiys Talc America in NJ cases)

11

13 12
14
15 HAWKINS PARNELL THACKSTON & YOUNG LLP 

BY: OLIVER BUNDY, ESQ. 13

16 455 S. Figueroa, Suite 3200 
Los Angeles, California 90071*1651 14

17 213.486.8043
obundy@hptylaw.com 15

18 (For Elizabeth Arden hie., Revlon Inc., 16
Bristol-Myers Squibb Company and Yves Saint

19
20

Laurent America, Inc. in Herford case)
18

21 FOLEY & MANSFIELD 19
BY: AMADEA GROSECLOSE, ESQ. 20

22 300 South Grand Avenue, Suite 2800 21
Los Angeles, California 90071 22

23 213.283.2100
mgroseclose@foteymansfield.com 23

2424 (For Unilever United States, Inc. and 
Conopco, Inc. in Herford case)

25 25
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1 A P P E A R A N C E  S...(continued) 12 Attending via telephone:

ORRICK, HERRINGTON & SUTCLIFFE LLP 2
3 BY: PETER BICKS, ESQ. 

BY: ANNE MALIK, ESQ. 3
4 1152 15th Street, N.W.

Washington, DC 2000S 4
5 202-339-8458

pbicks@orrick.com 5
6 amalik@orridc.com

(For Johnson & Johnson)

8 HARRIS BEACH PLLC 
BY: MATTHEW QUIRIN, ESQ.

7

8
9 100 Wall Street

New York, New York 10005 9
10 212.912.3505

mquirin@HarrisBeach.com 10
11
12

(For GlaxoSmithKline in Teuscher case) 11
COSM1CH SIMMONS & BROWN, PLLC 1213 BY: LaKEYSHA GREER ISAAC, ESQ. 
BY: LUCY SAVORGNAN, ESQ. 13

14 100 Vision Drive, Suite 200
Jackson, Mississippi 39211 14

15 601.863.2100
lakeysha@cs-law.com 15

16 lsavorgnan@cs-Iaw.com
(For Shulton, Inc., sued individually and as 16

17 successor to The Shulton Group and/or 
Shulton, Inc.; The Procter & Gamble Company, 17

18 sued as successor-in-interest to The Shulton 
Group and/or Shulton, Inc.; and Wyeth Holdings

18
19 LLC, f/k/a Wyeth Holdings Corporation, f/k/a 

American Cyanamid Company, sued individually
19
2020 and as successor-in-interest to The Shulton

21
Group and/or Shulton, Inc.) 21

22 KING & SPALDING LLP 
BY: JULIA ROMANO, ESQ. 22

23 633 West Fifth Street, Suite 1700 
Los Angeles, California 90071

23
24 213.443.4365

jromano@kslaw.com
24

2525 (For Johnson & Johnson in Herford case)
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A P P E A R A N C E  S...(contmued)

Attending via telephone:
MONTGOMERY McCRACKEN WALKER & RHOADS, LLP 
BY: RONALD E. HURST, ESQ.
123 South Broad Street 
Philadelphia, Pennsylvania 19109 
215.772.7242 
rhurst@inmwr.com
(For Brenntag Specialties in Teuscher case)

DRINKER BIDDLE & REATH LLP 
BY: JACK N. FROST, ESQ.
600 Campus Drive
Florham Park, New Jersey 07932-1047
973.549.7338
jack.fiost@dbr.com
(For Johnson & Johnson in all but Herford)

FOLEY & MANSFIELD 
BY: SEANA AZAD, ESQ.
300 Lakeside Drive, Suite 1900 
Oakland, California 94612 
510.590.9511
sazad@foleymansfield.com
(For specially appearing Whittaker Clark
& Daniels Inc in Herford case)

VIDEOGRAPHER: LINDA FLEET

Page 9
(On the record at 10:17 am)

VIDEOGRAPHER: We are now on the record. My 

name is Linda Fleet, representing Veritext. The date 
today is August 15,2017, and the time is approximately 
10:17 am.

This deposition is being held at Shook Hardy 
& Bacon LLP, 25 Old Broad Street, London EC2N 1HQ,
United Kingdom. The caption of this case is Herford,
Verdolotti, Teuscher and Etheridge versus Johnson &
Johnson. The name of the witness is John Hopkins.

Could the attorneys present please identify 
yourselves and state whom they represent.

MR PANATIER: Chris Panatier and Leah Kagan 

for the Plaintiffs.
MS FROST: Sharia Frost for Johnson &

Johnson.
MS FRAZIER: Kathleen Frazier for Johnson &

Johnson.
MRGAFFREY: And Marc Gaffrey, Hoagland Longo 

Moran Dunst & Doukas, for Whittaker Clark & Daniels.
VIDEOGRAPHER: Our court reporter, Deirdra 

Jordan, will swear in the witness and we can proceed.
JOHN HOPKINS, 

having been duly sworn, 
testified as follows:
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Page 10 Page 12

1 M R  PA N A TIER : A nd before w e -  before I start 1 A  I understand that, yes.

2 asking questions -  th is is C hris Panatier fo r the 2 Q  A ll right.

3 P laintiffs — w e've reached  an  agreem ent w ith  counsel 3 N ow , you 're the corporate representative.

4 for Johnson &  Johnson that all objections w ill be 4 C an you  ju s t explain in your ow n w ords w hy you are

5 reserved until the tim e that designations are m ade for 5 serving as the corporate representative, as opposed to

6 playing a t trial, w ith  the exception o f  any harassm ent 6 som ebody else?

7 o f  the w itness that I m ay  do or priv ileged objections. 7 A  O kay. M y career - - 1 started  w ith  Johnson &

8 Is that agreeable? 8 Johnson in 1976 as a  toxicologist. P rio r to that, I'd

9 M S FR O S T : T hat is correct, and to  m ake sure 9 w orked fo r the com pany that's now  G laxoSm ithK line in

10 that it is clear, because the deposition is being taken 10 toxicology o f  pharm aceuticals.

11 in  connection w ith  cases pending in tw o separate 11 I w orked for the U K  com pany o f  Johnson &

12 jurisdictions, w here there are tw o separate sets o f 12 Johnson from  1976 and m y expertise and background w as

13 standards fo r the objections, it is the  agreem ent o f 13 in  the safety, am ongst o ther things, o f  talc and talc

14 the parties to  defer the objections until the  tim e that 14 products.

15 either the w ritten  transcript or the videotape are to 15 I stayed w ith  Johnson & Johnson based in the

16 be used  in connection w ith the trial in order to ensure 16 U K  until 1995 and  then m oved to  the U S for four years

17 that neither party  has a  procedural issue in connection 17 to  the end o f  1998.

18 w ith  the phrasing  or the use o f  the transcrip t o r the 18 I then  m oved to  France -- Johnson &  Johnson

19 objections. 19 in  France, and I left the com pany in 2000.

20 M R  PA N A TIER : That's agreeable. Okay. 20 Follow ing from  that, I stayed as a  consultant

21 E X A M IN A TIO N  B Y  M R  PA NATIER: 21 fo r a  few er hours a  w eek until 2011 for the Johnson &

22 Q  A ll right, sir. A re you  ready to go? 22 Johnson European com panies.

23 A  la m . 23 Q  Okay.

24 Q  Okay. 24 A  So m y background, to  answ er your question, is

25 C an you  go ahead and ju s t state your name. 25 that I've a  good understanding o f  the safety o f  talc.

Page 11 Page 13

1 A  M y nam e is John H opkins. 1 Q  A ll right.

2 Q  A ll right, and M r — it's D r H opkins, isn 't it? 2 So you 're not currently  em ployed by  Johnson &

3 A  It is, yes. 3 Johnson; right?

4 Q  A ll right. 4 A  T hat is correct.

5 N ow , D r Hopkins, you  understand you 're  being 5 Q  A nd  you haven 't been em ployed by  Johnson &

6 produced as the corporate representative for Johnson & 6 Johnson since the year 2000; correct?

7 Johnson in  th is deposition? 7 A  Correct.

8 A  I understand that, yes. 8 Q  A ll right.

9 Q  A nd you understand that m eans that you are the 9 W hen in 2000 d id  you  leave?

10 — for purposes o f  these cases, you  are the face o f 10 A  April.

11 Johnson &  Johnson; you  understand that? 11 Q  Okay.

12 A  I understand that, yes. 12 Y ou have been  a  private  consultant since you

13 Q  A nd that your answ ers are the answ ers o f 13 left in A pril o f  2000; fair?

14 Johnson &  Johnson; correct? 14 A  Correct. I am  a  consulting toxicologist, yes.

15 A  Correct. 15 Q  A nd you  actually  serve as an  expert w itness in

16 Q A ll right. 16 various cases; fair?

17 N ow , you  are the corporate representative in 17 A  I have served as expert w itness, yes.

18 the H erford  case; do you  understand that? 18 Q  Okay.

19 A  I do, yes. 19 Johnson &  Johnson has retained you as an

20 Q  Y ou are the corporate representative in the 20 expert w itness in  som e o f  its cases; true?

21 Etheridge case? 21 A  N ot directly  w ith  Johnson &  Johnson, bu t via

22 A  I understand that. 22 the attorneys for Johnson &  Johnson.

23 Q  The T euscher case? 23 Q  Okay.

24 A  I understand that, yes. 24 So the law yers w ho represent Johnson &

25 Q  A nd the  V erdolotti case? 25 Johnson have retained you  in  cases involving Johnson &
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Page 14 Page 16
1 Jo h n so n ? 1 executives, right, currently?
2 A  T h a t is  c o rre c t. 2 A  Yes.
3 Q  A l l  r ig h t. 3 Q  A nd they have executives in  the  U nited  States;
4 A n d  th e re  y o u 're  te s ti fy in g  a s  a n  e x p e r t 4 right?
5 to x ic o lo g is t? 5 A  Correct.
6 A  In  so m e  c a se s . M o s t  c a se s , y e s . 6 Q  I m ean, w here is the headquarters o f  Johnson &
7 Q  A ll r ig h t. 7 Johnson, w orldw ide?
8 H a v e  y o u  e v e r  te s ti f ie d  o n  b e h a l f  o f  an 8 A  It's in  N ew  B runsw ick, in the State o f  N ew
9 in d iv id u a l,  a  p la in tif f? 9 Jersey.

10 A  N o . 10 Q  A ll right. N ew  Jersey in the US; right?
11 Q  O k a y . 11 A  Correct, yes.
12 A b o u t  h o w  m a n y  t im e s  h a v e  y o u  s e rv e d  a s  a r 12 Q  N ow , the com pany that you w orked for over here
13 e x p e r t  w itn e s s  fo r  Jo h n s o n  &  Jo h n so n ? 13 in E ngland w as w hat?
14 A  I 'd  c a lc u la te  a b o u t  s ix . 14 A  Johnson &  Johnson Ltd.
15 Q  A ll r ig h t. 15 Q  A ll right.
16 W e re  th o s e  a ll  in  c a se s  in v o lv in g  ta lc  o r 16 A nd  w hat is the com pany in the  U S called?
17 o th e r  p ro d u c ts ? 17 A  Johnson &  Johnson.

18 A  T h e y  w e re  a ll  in v o lv in g  ta lc . 18 Q  O kay. A ll right.

19 Q  O k a y , a n d  w e re  th e y  a ll  in v o lv in g  th e 19 N ow , Johnson &  Johnson has subsidiaries
2 0 a lle g a t io n  th a t  ta lc  h a d  p la y e d  a  ro le  in  c a u s in g 20 w orldw ide; correct?

21 o v a r ia n  c a n c e r? 21 A  T hat is correct, yes.

22 A  N o , n o t  a ll ,  n o . 22 Q  A nd  about how  m any em ployees w orldw ide?

23 Q  O k a y . A ll  r ig h t. 23 A  I don 't have that up  to  date figure.
2 4 S o  s o m e  o f  th e m  w e re ? 24 Q  Okay.

25 A  S o m e  o f  th e m  w e re . 25 W hat is your no t up  to  date figure?

Page 15 Page 17
1 Q  A nd  w hat w ere the o ther ones involved with? 1 A  It is m any thousands.

2 A  Som eone had a  pulm onary  problem . A  lung 2 Q  T ens o f  thousands?

3 problem . 3 A  T ens o f  thousands.

4 Q  A ll right. 4 Q  R ight.

5 W hat w as the lung problem ? 5 A  That's m y understanding, yes.

6 A  W ell, it w asn 't actually  related  to talc. It 6 Q  Okay.

7 w as la ter diagnosed as a  sarcom a, w hich is — w as not 7 A nd  Johnson &  Johnson is one o f  the biggest

8 talc-related  — 8 com panies in  the w orld, is it not?

9 Q  Right. 9 A  It is one o f  the largest com panies b y  value,

10 A  -- w hen the m edical exam iner looked a t it. 10 yes, yes.

11 Q  W ell, in any o f  the cases that you 've 11 Q  A nd  it's certainly one o f  the largest by gross

12 testified, d id you  m aintain the opinion that Johnson & 12 revenues; correct?

13 Johnson 's products had  p layed  any role in  the 13 A  That’s probably correct. It w ould  be in the

14 developm ent o f  that person 's disease? 14 top -- top ten , top 20, yeah.

15 A  M y opinion w as and  still is  th a t n o  Johnson & 15 Q  R ight.

16 Johnson talc products have ever p layed  a  ro le  in a 16 W ho w ould  som e o f  their com pany be?

17 person 's disease. 17 A  W ould  y o u  repeat the  question?

18 Q  A ll right. 18 Q  Sure. W ho w ould  som e o f  Johnson &  Johnson's

19 I take it that here today your opin ion is 19 com pany be , in  term s o f  the  top  ten?

20 that talc, as so ld  by  Johnson &  Johnson and  used by 20 A  O kay. C om petitor com panies? Y eah, other

21 Johnson  &  Johnson  custom ers, has never p layed  a  ro le  in 21 com panies, com panies like Exxon, G laxoSm ithK line,

22 the developm ent in any person 's disease; is that fair? 22 large -  A m azon, Google. Yeah.

23 A  That is m y  opinion, yes. 23 Q  Okay.
24 Q  Okay. 24 N ow , w e cam e here to L ondon to  take your

25 N ow , certain ly  Johnson &  Johnson has 25 deposition and  w e've enjoyed it so far.
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Page 18 Page 20
1 A re you  available to travel to the U nited 1 A  Yes.
2 States to testify  in  these trials? 2 Q  Y ou no  longer have possession?

3 A  In  theory , yes. 3 A  I do not.

4 Q  O kay. N ow , w hat does that m ean? 4 Q  Okay.

5 A  W ell, it  w ould  depend on w hat m y schedule was, 5 A nd  how  long had  you had  them  in  your

6 you  know , in a  particular case. 6 possession?

7 Q  Okay. 7 A  Since about 1999.

8 N ow , do you  have a  valid  travel passport? 8 Q  Okay.

9 A  Yes. 9 A  Yes.

10 Q  Okay. 10 Q  So from  1999 until 2017 last w eek --

11 W e had  been  to ld  you  d id not, bu t you  do? 11 A  Yes.
12 A  Yes. 12 Q  — you  had  som e Johnson &  Johnson 's Baby Pow der

13 Q  Okay. A ll right. 13 containers?

14 M S FR O ST: For the record, that 14 A  T hat is correct, yes.

15 representation d id  no t com e from  us. So I don 't know. 15 Q  Okay.

16 M R  PA N A TIER : It didn 't com e from  you. 16 A bout how  m any did you  have?

17 M S FR O ST: It d idn 't com e from  me. 17 A  O ld, historic sam ples, about h a lf  a  dozen.

18 M R  PA N A TIER : N o, it d id  no t com e from  you. 18 Q  Okay.

19 M S FR A ZIER : W ell, for the record, I'll say 19 A  I th ink  it w as, yeah.

20 that D r H opkins' passport w as expirinjg -- 20 Q  A ll right.

21 TH E W ITN ESS: Yes. 21 A nd  w hy  do you  no t have them  anym ore?

22 M S FR A ZIER : -- earlier this year, and  so he 22 A  B ecause they 've been shipped to Johnson &

23 had  to  renew  it, and there w as a  several w eek  tim e 23 Johnson in the U nited  States.

24 period  in w hich he  cou ld  no t travel. 24 Q  A ll right.

25 T H E  W ITN ESS: That is correct. There w as a 25 D id  you  ju s t decide to  ship them  there, or

Page 19 Page 21

1 sh o r t  w in d o w  w h e n  I d id  n o t  h a v e  a  p a ssp o r t. 1 w ere you  to ld  to sh ip  them  there?

2 B Y  M R  P A N A T IE R : 2 M S FR O S T : A nd I'm  going to  object based  on

3 Q  W h e n  w a s  th a t? 3 attorney client privilege.

4 A  T h e  sp r in g  o f  th is  y e a r ,  y e a h . 4 B Y  M R  PA N A TIER:

5 Q  O k a y . 5 Q  O kay. So don 't tell m e anything the law yers

6 A  Y e ah . 6 have said, and  that rule goes for the w hole deposition;

7 Q  A ll r ig h t.  B u t  y o u 're  g o o d  n o w ? 7 okay?

8 A  Y e s . 8 Y ou understand that, I'm  sure?

9 Q  R ig h t. 9 A  Yes.

10 A  F o r  a n o th e r  te n  y e a rs . 10 Q  D id  you up  and  decide to  ju s t ship them  there,

11 Q  O k a y . G o o d . O k a y . 11 or w as it som ething else?

12 D o  y o u  p e rs o n a l ly  m a in ta in  o r  h a v e  in  y o u r 12 A  It w as som ething else.

13 p o s s e s s io n  c o n ta in e rs  o f  Jo h n s o n 's  B a b y  P o w d e r? 13 Q  Okay.

14 A  N o , I  d o n 't ,  n o . 14 So you've shipped them  back  to headquarters?

15 Q  O k a y . 15 A  Yes.

16 D o  y o u  h a v e  c o n tro l  o v e r  so m e  n u m b e r  o f 16 Q  T o  w hom  d id  you  ship them ?

17 Jo h n s o n 's  B a b y  P o w d e r  p ro d u c ts ? 17 A  I gave - - 1 gave the sam ples, o r the sam ples

18 A  I  d o n 't  a n y m o re , n o . 18 w ere g iven to  a  Shook H ardy  Bacon adm inistrative

19 Q  O k a y . 19 assistant.

2 0 A  D o  n o t. 20 Q  Okay.

21 Q  W h e n  d id  y o u ? 21 So you sent them  to the law yers for J& J?

2 2 A  U n til  re c e n tly . 22 A  I believe that w as the case, yes.

23 Q  R e a lly ?  S o  h o w  re c e n tly ? 23 Q  A ll right.

2 4 A  T h is  p a s t  w e e k . 24 So you had  them  for about 18 years or so?

25 Q  T h is  p a s t  w e e k ? 25 A  T hey w ere — yeah, they  w ere locked aw ay in m y
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Page 22 Page 24
1 attic. I'd no t looked a t them  for that tim e, yes. 1 Q  Okay.
2 Q  Okay. 2 To your know ledge, no one else took them  out
3 N ow , fo r those h a lf  a  dozen or so containers, 3 o f  your attic, p layed  w ith  them  -
4 d id  you  m ark  them  in any w ay  so that w e know  they cam e 4 A  No.
5 from  y o u  i f  u ltim ately  w e get them  from  — 5 Q  -  and  p u t them  back?
6 A  W ell, each  o f  them  have an  address, w hich is 6 A  N o, no. T hey w ere locked aw ay in  the attic.
7 Johnson &  Johnson, England, w hich  identifies them. 7 Q  A ll right. A ll right.
8 They each have a  date — 1946 or w hatever -- 8 D oes Johnson &  Johnson believe that th is is
9 on the bottom , yes. 9 an im portant case?

10 Q  O kay. 10 A  Yes.

11 A  They're identifiable. 11 Q  Okay.

12 Q  Okay. 12 A nd that som eone has claim ed they got

13 A nd can  you  tell m e -  you  threw  ou t the date 13 m esotheliom a because o f  asbestos in your talc is pretty

14 1946 -  can  you  tell m e the approxim ate date ranges o f 14 serious; right?

15 these products? 15 A  It w ould  be  i f  i t  w ere true, yes.

16 A  Yeah. W ell, they 're no t exact to  the year. 16 Q  Okay.

17 They're dated  late 1940s, early  1950s, late 1950s, and 17 Y ou've already decided it's no t true;

18 one w ith  an exact date o f  O ctober, 1966. 18 correct?

19 Q  Okay. 19 A  I have read  the literature relating to the

20 So these are all several decades old? 20 safety o f  talc , and  th a t is  m y opinion.

21 A  They are, yes. 21 Q  Okay.

22 Q  Okay. 22 It is your opinion that any talc  sold by

23 A  Yes. 23 Johnson &  Johnson could no t have played a  role in

24 Q  A nd w hy  did you have them  in  the first place? 24 causing anybody's m esotheliom a; right?

25 A  V ery sim ply, the facility  in the U K  w as being 25 A  T hat is m y opinion, yes.

Page 23 Page 25
1 closed -  in fact, it's to tally  flattened -- and I ju s t 1 Q  Okay.

2 thought it w as nice to  take sam ples before they  w ere 2 A nd  w hen I say "any talc", I'm  talking about

3 p u t in the dum pster. 3 any  talc  products sold by  Johnson &  Johnson; do you

4 Q  Okay. 4 understand that?

5 A nd those sam ples that w ere in th is facility, 5 A  I understand that, yes.

6 as o f  1999 w hen you  took them , w here had  they  been in 6 Q  Right.

7 the facility? 7 A nd  so, because this is an im portant case,

8 A  T hey w ere in a  little  glass cabinet, w hich w as 8 d id  you go through and review  all o f  the approxim ately

9 the m useum , i f  y o u  like, o f  the research  and 9 200,000 docum ents that w ere  produced by  J& J in  th is

10 developm ent group. 10 case?

11 Q  Okay. 11 A  I have review ed m any hundreds -  w ell, m any

12 A nd how  long had  they been there? 12 thousands o f  docum ents in the last few  weeks —

13 A  Probably since the 1940s, 1950s. 13 Q  Okay.

14 Q  Okay. 14 A  -  w h ich  perta in  to th is case.

15 It w as your exception that those w ere vintage 15 Q  Okay.

16 sam ples o f  Johnson 's B aby Pow der? 16 A  Yes.

17 A  T hey were. 17 Q  A nd about how  long have you  spent doing that?

18 Q  Okay. 18 A  C ertainly m uch o f  the last four weeks.

19 A  And, as they  w ere due to go to the dum pster, I 19 Q  N ow , in so far as you  are not currently

20 rescued them. 20 em ployed by  Johnson &  Johnson, do you charge fo r your

21 Q  A ll right. 21 tim e?

22 Y ou took  'em  hom e and then you  ju s t kep t them 22 A  I don 't charge Johnson & Johnson. I require

23 p u t away? 23 com pensation for m y tim e from  the attorneys.

24 A  T hey w ere -- they  w ere locked aw ay in  the attic 24 Q  Okay.

25 fo r the last 18 years, yes. 25 Is it your expectation that Johnson & Johnson
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Page 26 Page 28
1 w ill b e  pay ing  the  attorneys w hen they pay  you? 1 Q  R ight.

2 A  I w ould  expect that, yes. 2 T hose docum ents, w here d id  those com e from ?
3 Q  A ll right. 3 A  T here 's tw o sources. One, I have a  large

4 So it's the  law yers that pay  yo u r b ill for 4 literature file o f  m y ow n. O bviously, as a
5 yo u r tim e, yo u r com pensation, b u t y o u  understand that 5 toxicologist, you m aintain a  literature file on m any
6 Johnson &  Johnson reim burses the law yers fo r that? 6 substances, including talc. So I've review ed those.

7 A  W ell, I can only guess that. I f  there  are 7 A nd in addition I've review ed those that w ere
8 o ther plaintiffs involved, then those p lain tiffs m ay 8 identified to  m e by  the Johnson &  Johnson attorneys.
9 also  b e  involved in  — in  relationship w ith  the 9 Q  Okay.

10 attorneys. 10 W ere those -  d id  the  ones you  looked a t have
11 Q  All right. 11 little  B ates stam ps dow n a t the bottom ?
12 W hat is the — w hat is the rate that you  bill 12 A  They did, yes.

13 at for your p reparation  tim e and/or your testim ony 13 Q  Okay.
14 tim e? 14 A  O r they  do, yes.

15 A  It's the  sam e rate , 300 U S per hour. 15 Q  A ll right.

16 Q  A nd do you charge U S because these are filed in 16 W e'll talk  about som e o f  those docum ents

17 the  U nited  States? 17 today , and i f  w e  see a  docum ent that you  haven 't
18 A  I charge U S because it's easier for U S-based 18 seen — usually  I'll ask  you  i f  you 've seen it -  but

19 com panies to  pay  in  US dollars. 19 i f  you 've  seen  one that you  haven 't seen and you  need

20 Q  A nd so far in preparation for your testim ony in 20 additional tim e to  review , ju s t le t m e know ; okay?

21 these four cases today, how  m uch — how  m any hours havf 21 A  I w ill indeed.

22 y o u  billed? 22 Q  Right.

23 A  I haven 't actually  billed  any  a t this point. 23 N ow , let's ta lk  a  little  b it about Johnson &

24 I'm  expecting that there w ill be  m aybe 18 days. 24 Johnson "com pany units", I call it, but I w ant to ask
25 Sixteen to  18 days. E ight hours a  day. 25 y o u  a  little  b it about this, how  they 're related.

Page 27 Page 29
1 Q  Okay. 1 So we all kind of speak in the vernacular as
2 So 16 or so hours a  day  tim es — 2 "Johnson & Johnson", but there's various different
3 A  N o, 16 days. 3 companies, such as Johnson & Johnson Consumer Products
4 Q  I m ean, I'm  sorry, 16 days tim es eight hours a 4 Company; right?
5 day? 5 A Correct, yes.
6 A  N o t even I can  do 16 hours a day. 6 Q And there's, or has been, Johnson & Johnson
7 Q  O h, I'm  sure yo u  could. 7 Baby Products Company?
8 B ut to m ake it  clear, so fo r 16 days, 8 A That is correct, which is a -- it's a division
9 approxim ately eight hours a  day , you 've been  w orking on 9 of the Consumer Products Company.

10 - 10 Q Okay.
11 A  O n th is particular case, yes. 11 So it's not a separate company ; it's a
12 Q  Right. 12 division of Johnson & Johnson Consumer Products
13 A  Yes, yes. 13 Company?
14 Q  A nd that's all $300 an hour? 14 A Currently it is, yes.
15 A  Yes. 15 Q Okay.
16 Q  A s w ell as the tim e that you spend here today, 16 A Yeah.
17 tom orrow  and  on  i f  w e go? 17 Q Was Johnson & Johnson Baby Products Company
18 A  That's included, I think, in the 1 6 ,1 8  days, 18 ever a separate -- a separate company?
19 yes. 19 A No, no. It's always been part of Johnson &
20 Q  Okay. 20 Johnson.
21 N ow , the docum ents th a t you review ed, w as it 21 Q Okay.
22 your understanding that that w as also p art o f  the 22 And then what’s the relation between Johnson
23 universe o f  docum ents that w as supplied to u s in this 23 & Johnson and Johnson & Johnson Consumer Products
24 case? 24 Company?
25 A  T hat is m y understanding, yes. 25 A The Consumer Products Company historical name
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Page 30 Page 32
1 is a  division o f  Johnson & Johnson. 1 A  — dangerous ingredients in Johnson's consum er
2 Q  Okay. A ll right. 2 products.

3 A nd  as y o u  sit here today, do you  know  the 3 Q  Okay.
4 net w orth  o f  Johnson &  Johnson? 4 A nd  Johnson &  Johnson agrees that baby pow der
5 A  I don't, no. I don't. 5 should  never contain a  carcinogen; fair?

6 Q  D o you  ow n  any  stock in  any Johnson &  Johnson 6 A  Fair.
7 com pany currently? 7 Q  Okay.

8 A  I have historical stock from  w hen I w orked for 8 Sim ilarly, cosm etic talc products, not ju st

9 the com pany, yes. 9 designed for babies, bu t for instance Show er to  Shower,
10 Q  T hat you  still have? 10 those shouldn't contain  carcinogens, should they?
11 A  I still have, yes. 11 A  T hey  should  not.

12 Q  Okay. 12 Q  Okay.

13 A nd you  don 't have to  tell m e the exact 13 D oes Johnson & Johnson agree that cosm etic

14 num ber, bu t is it -- can  you give m e som e ballpark  on 14 talc  products should  never cause cancer?

15 how  m uch you  own? 15 A  T hat is correct.

16 A  Several thousand shares, as I recollect. 16 Q  Okay.

17 Q  Okay. 17 A  Yes.

18 A  Yes. 18 Q  A nd does Johnson &  Johnson agree that baby

19 Q  Several thousand or several tens o f  thousands? 19 products should  never cause cancer?
20 A  N o, no. Several thousand. 20 A  T hat is correct, yes.

21 Q  Several thousand. A ll right. 21 Q  Okay.

22 D oes Johnson &  Johnson agree that baby 22 A nd this m ight sound sort o f  obvious, but

23 products shou ld  n o t b e  dangerous to  babies? 23 does Johnson &  Johnson agree that cosm etic talc

24 A  Yes, that is a  statem ent I w ould  agree with. 24 products should  never actually  kill their users?

25 Q  Okay. 25 A  Yes.

Page 31 Page 33

1 D oes Johnson &  Johnson agree that baby 1 Q  Okay.

2 products shouldn 't contain carcinogens? 2 D oes Johnson &  Johnson agree that baby

3 A  That's a  statem ent I w ould  agree with. 3 products shouldn 't end up  causing the death o f  the

4 Q  I f  they  d id  contain a  carcinogen, does Johnson 4 person  w ho used them ?

5 &  Johnson agree that it should fully  disclose any 5 A  Yes.

6 dangerous o r  carcinogenous ingredients in its baby 6 Q  Okay.

7 products? 7 I f  Johnson & Johnson ever becam e aw are that

8 A  W ell, w ould  you  define w hat you m ean by 8 their talc  products contained anything that w as

9 "disclose"? 9 carcinogenous, w hat w ould be  the protocol for dealing

10 Q  Sure. T ell people w ho are buying the product? 10 w ith  that a t J& J?

11 A  Okay. 11 A  M y feeling  is th a t the  p roduct w ould  be

12 W hen you buy  a  product, there's a  label w hich 12 w ithdraw n.

13 lists the ingredients. So i f  it's on the  ingredients, 13 Q  Okay.

14 it's on  the ingredient list. 14 A nd that m eans a  product recall; right?

15 Q  W ell, th is is m ore o f  a  slightly  different 15 A  Yes.

16 question, w h ich  is: i f  Johnson &  Johnson w ere  aw are 16 Q  A s w ell as a  notification to  the public;

17 that its baby  products contained any dangerous 17 correct?

18 ingredient, they  w ould  disclose that on the 18 A  Yes.

19 ingredients; is that fair? 19 Q  Okay.

20 A  That's — that's no t unreasonable, i f  it 20 Johnson &  Johnson agrees that asbestos is a

21 contained a  dangerous ingredient. 21 carcinogen; correct?

22 Q  Right. 22 A  Johnson &  Johnson, I am  sure w ould  agree that

23 Y ou don 't th ink  it  did? 23 asbestos is a  carcinogen, a lthough Johnson &  Johnson
24 A  I don 't th ink  there 's a n y -- 24 does no t sell asbestos and  never has sold asbestos.

25 Q  Okay. 25 Q  O kay. I understand.
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Page 34 Page 36
1 B u t  h e re 's  th e  q u e s tio n : Jo h n s o n  &  Jo h n s o n 1 Q  R ight, and I understand that's — that's your
2 a g re e s  th a t  a sb e s to s  is  a  c a rc in o g e n ; c o rre c t? 2 opinion in th is case.
3 A  A s b e s to s  is  a  re c o g n iz e d  c a rc in o g e n , y e s . 3 B ut I'm  asking: i f  there  is talc containing
4 Q  A ll r ig h t. 4 asbestos, and you 're saying that's not Johnson &
5 A n d  Jo h n s o n  &  Jo h n s o n  a g re e s  th a t  a sb e s to s 5 Johnson — I understand that — i f  there is talc
6 c a n  c a u s e  th e  d is e a s e  m e s o th e lio m a ; c o r re c t?  T h e y 6 containing asbestos, that product w ould be  a
7 d o n ’t  d isp u te  th a t? 7 carcinogen; correct?

8 A  T h e y  w o u ld  n o t  d isp u te  th a t. 8 A  It could  be a  carcinogen.
9 Q  O k a y . 9 A gain, it depends on the level. M edical

10 J o h n s o n  &  Jo h n s o n  a g re e s  th e re  is  n o  k n o w n 10 science has never defined w hat a  safe level is.
11 sa fe  lev e l o f  e x p o su re  to  a sb e s to s ; c o rre c t? 11 A s I said before, w e've all been exposed to
12 A  T h a t  is  — th a t  i s  d e b a ta b le , a n d  I 'l l  te l l  y o u 12 asbestos in the las t 50 years, w idespread exposure in
13 w h y . 13 the streets, the sidew alks, public buildings, and we're
14 B e c a u se  a sb e s to s  h a s  b e e n  — a s  a 14 not all falling over w ith  asbestos.
15 to x ic o lo g is t,  a sb e s to s , w e  k n o w , h a s  b e e n  u s e d  in 15 So there is no doubt a  safe level, but
16 p u b l ic  b u ild in g s , s c h o o ls , b ra k e  l in in g s , c lu tc h 16 science has never defined w hat that safe level is.
17 lin in g s , e t  c e te ra , fo r  m a n y , m a n y  d e c a d e s . 17 So there w ill be a  level a t w hich it is not

18 S o  a sb e s to s  is  p re t ty  w e l l  u b iq u ito u s . I t 's 18 carcinogenic. W e don’t  know  w hat that level is.

19 in  th e  a tm o sp h e re . I t 's  in  th e  s id e w a lk s . I t 's  o n  th e 19 Q  Okay.

2 0 s tre e ts . 20 W ell, then perhaps you and I can get on the
21 W e  h a v e  — to x ic o lo g is t  h a v e  n e v e r  d e f in e d 21 sam e page here. W hat you 're  saying is that there is a
2 2 w h a t  a  sa fe  le v e l is. 22 general low  level background o f  asbestos in  our

23 Q  S o  i t  w o u ld  b e  tru e  to  s a y  th a t  th e re  is  n o 23 environm ent?
2 4 k n o w n  sa fe  le v e l  o f  e x p o su re  to  a sb e s to s? 24 A  T here is, indeed.

25 A  T h a t  is  c o rre c t. 25 Q  Right.

Page 35 Page 37
1 Q  A ll right. 1 A nd w hat you 're saying is that there's no

2 H ave y o u  spoken w ith  any o f  Johnson & 2 evidence that that background level is a  cause o f

3 Johnson 's re ta ined  expert w itnesses in  these cases? 3 disease; fair?

4 A  I have not. 4 A  T hat is correct.

5 Q  AH right. 5 Q  R ight.

6 D o you know  w ho M icky G unter is? 6 Setting aside background, w e can agree that

7 A  No. 7 there is no know n safe level above background for

8 Q  D o y o u  know  w ho M atthew  Sanchez is? 8 asbestos; correct?

9 A  No. 9 A  That's -  that, again, is a  debate that

10 I've read  one o f  h is publications, bu t I've 10 toxicologists w ill have, bu t it's probably  — there's

11 never m et M r Sanchez. 11 a  -- there 's got to  be  a  point, and every individual is

12 Q  Okay. 12 different and  w e're  all exposed to  different m aterials

13 So beyond  reading a paper o f  h is, you  don't 13 in our daily  lives.

14 know  him? 14 Som e people react m ore strongly than others.

15 A  I do not know  him , no. 15 O thers w ill no t react at all.

16 Q  Okay. 16 So for som e individuals, there  could  well be

17 D o you  know  if  Johnson &  Johnson has retained 17 a level above background w hich is hazardous, and that

18 either o f  those individuals in these cases? 18 sam e level w ould not be  a  hazard  to o ther people.

19 A  I don 't know  that, no. 19 Q  Right.

20 Q  Johnson &  Johnson agrees that talc  containing 20 A  It’s a  toxicologist debate.

21 asbestos is a  carcinogen; correct? 21 B ut in th is particular case, w hen w e talk

22 A  I f  talc  contained asbestos, it w ould possibly 22 about talc, as I've said before, there is no asbestos

23 be a  carcinogen. 23 in  Johnson 's talc.
24 B ut Johnson & Johnson does no t and has never 24 Q  O kay, and I w ill — I prom ise you I w ill ask

25 sold  talc  containing asbestos. 25 you that question; okay? W e'll get to that.
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Page 38 Page 40
1 B ut on th is issue that you  and I are talking 1 w hich pretty  w ell refutes that -  that assertion that
2 about, toxicologists such as y o u rse lf understand that 2 talc is a  carcinogen a t the IA R C  2B level.
3 people are different and  there are different individual 3 Q  N ow , let's ta lk  about IA R C  for a  moment.
4 susceptibilities to certain  th ings that m ight cause a 4 N ow , IA R C  is, as I said, the International
5 disease; right? 5 A gency for R esearch on  Cancer, and you in fact applied
6 A  That's a  fair com m ent. 6 to be on their review  panel for talc; correct?
7 Q  Right. 7 A  N o. I pu t m y nam e forw ard as an observer at

8 So w hat m ight be  enough to cause disease in 8 the IA R C  m eeting in 2000 —

9 one person m ight no t be enough to  cause disease in 9 Q  A ll right.
10 another; fair? 10 A  — to  observe that — the process.
11 A  T hat's — that's a  fair com m ent. 11 Q  Johnson &  Johnson and /or the C TFA  put forw ard
12 A gain, it's an  unknow n. It's a  hypothesis. 12 yo u r nam e, as w ell as several others; correct?
13 Q  Right. 13 A  C orrect, yes.

14 A nd  to the extent that Johnson &  Johnson does 14 Q  A nd  IA RC — IA RC did not a llow  you to be an

15 n o t know  o f  w hat the safe level, i f  any, o f  asbestos 15 adviser; correct? O r an observer, correct?

16 is, i f  you  have a  product such as talc  -- no t your 16 A  O bserver, correct, yes.

17 talc, as far as you 're  saying, b u t som ebody has talc 17 Q  Okay.

18 and  it has asbestos in  it, it w ould  be  w ise to  e rr on 18 A nd  in  yo u r ow n w ords, it w as because you
19 the side o f  no t selling that to  anybody because we 19 w ere "com prom ised" by  your industry ties; correct?

20 don 't know  w hat the safe level o f  exposure w ould  be; 20 A  T hat is a  possibility.

21 correct? 21 Q  Okay.

22 A  A gain, it  depends on the am ount o f  talc. 22 A  Yeah. A lthough, as an observer, you  do no m ore

23 Y ou're com paring a  hypothetical talc  w hich 23 than sit and observe. Y ou don 't have an input o r a

24 m ight contain asbestos. Y ou've no t defined how  m uch 24 com m ent.

25 asbestos. 25 Q  I understand, bu t it's - - 1 chose that word

Page 39 Page 41

1 Is it m uch above background level? The kind 1 "com prom ised” because that's the w ord you used in your

2 o f  level w e breathe w hen  w e  enter public  buildings, 2 ow n emails.

3 w alk  dow n the side w alk  in the street? Is it above 3 D o you  agree that you  stated that perhaps

4 that?  Is i t  sim ilar to  that? 4 they  v iew ed  you as being  com prom ised because o f  your

5 There 's a  lot o f  hypothesis there. 5 ties to  industry?

6 Q  Okay. 6 A  I think I u sed  the w ord  "perhaps’’.

7 A  It's no t a  question that's easily  answ ered. 7 Q  "Perhaps com prom ised"?

8 Q  W ell, y o u  and  I w ill try  to  go  through that 8 A  Perhaps.

9 w ith  som e o f  the  docum ents perhaps, and  that w ill — 9 Q  Okay.

10 th at m igh t he lp  u s  out. 10 A sbestos should never, ever be  in baby
11 B ut does Johnson & Johnson agree w ith  the 11 pow der; correct?

12 International A gency fo r R esearch  on C ancer th a t talc 12 A  Correct.

13 containing asbestos is a  carcinogen? 13 Q  A nd, in fact, that's a  Johnson &  Johnson
14 A  I have read  th a t report from  2006. 14 policy; right?
15 W hat the report actually  said  w as that in  the 15 A  Correct.

16 case o f  inhalation  o f  ta lc  no t containing asbestos, 16 Q  A nd  that's been  Johnson & Johnson 's policy  for
17 there — it is n o t a  carcinogen. 17 how  long?
18 W hat the  repo rt also says, th a t in a 18 A  W ell, w e 've  looked  through som e o f  the

19 particular circum stance o f  perineal application, there 19 historical — w hat are called "specifications". That's

20 is a  possib ility  th a t it  could possib ly  b e  w hat IA RC 20 w hen  y o u  define w hat a  p roduct is, w hat's com posed of,

21 call a  2B  carcinogen. 21 w hat its quality  standard is.

22 Q  Okay. 22 A nd  certainly since the late  1940s — I think

23 A  B ut — and  it  is a  bu t — th at review  w as pu t 23 w e found one going back to  1946 — there is a
24 together in  2006. It ignored  a  vast am ount o f 24 description o f  the  product, w hat it should no t contain,

25 published data, both  before and  w as published since, 25 and  one o f  those is a  description o f  a  particle w hich
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Page 42 Page 44
1 is described as "needle-like". T hey use the Latin  w ord 1 Q  O kay. So l e t 's - l e t 's  see i f  I can
2 "acicular" -- w hich  is A -C -I-U -L -A -R  [sic] -  w hich 2 understand this.

3 m eans needle-like. 3 I f  you have trem olite, the m ineral, that is
4 A nd  th at w as part o f  the requirem ents th a t it 4 asbestiform , then that's asbestos; correct?
5 should  not contain, going back as far as 1946, and that 5 A  I f  it — i f  it is  asbestos trem olite, it is

6 w ould  describe any asbestos. 6 asbestos.
7 So in a  sense, a lthough they didn 't use the 7 Q  Okay.

8 w ord  "asbestos", they  described th e  specification w hich 8 A  I f  it is non-asbestos trem olite, then it is not
9 w ould  avoid the use o f  asbestos. 9 asbestos.

10 Q  So, a t least going back  into the '40s, it  w as 10 Q  A ll right.

11 Johnson &  Johnson 's policy  no t to allow  asbestos to be 11 So in both  cases you have the m ineral
12 in any talcs they  sold; correct? 12 trem olite and  in one case you  have it — you  have a
13 A  Correct. 13 m orphology or som ething in such a  w ay that it is
14 Q  A nd, in  fact, that's w hat Johnson &  Johnson has 14 asbestos, and the o ther you have a  m orphology that it

15 to ld  the public, regulatory  agencies and custom ers; 15 is no t asbestos; is that right?

16 correct? 16 A  Correct. C orrect, yes.

17 A  Correct. 17 Q  O kay.

18 Q  Johnson &  Johnson has a  - - 1 guess you  could 18 A nd so you  use the term  "asbestiform ". I

19 say a  zero to lerance policy  fo r asbestos in  its talcs; 19 take it that that is w hat it is in the asbestos form ?

20 correct? 20 A  T hat is a  — it's a  loose definition.

21 A  Correct. 21 I’m  no t a  geologist, b u t it  is  one that som e

22 Q  A nd  it has a  zero  tolerance policy  for asbestos 22 people use to  describe trem olite in  an asbestos format.

23 m inerals in its baby  pow der; correct? 23 Q  O kay.

24 A  Asbestos. Correct, yes. 24 A nd  so — and I'm  ju s t asking Johnson &

25 Q  A ll right. 25 Johnson 's opin ion on these things. So i f  w e have

Page 43 Page 45
1 Is there a  difference betw een asbestos and 1 asbestiform  trem olite, then  w e have asbestos; correct?

2 asbestos m inerals? 2 A  That's a  loose definition. Yes.

3 A  W ell, y o u  w ould  have to define that. 3 Q  O kay, but J& J agrees w ith  that; right?

4 A sbestos to  m e m eans asbestos. 4 A  Yes.

5 Q  Okay. 5 Q  Okay.

6 A  T here are several types o f  asbestos: 6 A nd i f  w e have asbestiform  anthophyllite, we

7 crocidolite can  be in  a  form  o f  asbestos; so there's 7 have asbestos; right?

8 chrysotile asbestos; am osite asbestos. 8 A  Yes.

9 T here are various m inerals that have an 9 Q  I f  w e have asbestiform  actinolite, w e have

10 asbestos definition. 10 asbestos?

11 Q  Okay. 11 A  Yes.

12 So w hen w e use  — because w e m ay use the term 12 Q  N ow , chrysotile is as asbestos; correct?

13 "asbestos m inerals" in th is — in  th is case, and  it 13 A  Yes.

14 m ight actually  help  to get ou r defin ition  straight. 14 Q  Right.

15 So asbestos m inerals, w ould  that include 15 A ntigorite w ould  be  the m assive form  o r the

16 trem olite? 16 non-asbestos form  o f  chrysotile; correct?
17 A  W ell, that's an interesting poin t because m any 17 A  T hat — again, I said  I'm  not a  geologist. B ut

18 o f  those m inerals that are described as asbestos exist 18 that is m y understanding, yes.

19 in  a  non-asbestiform . 19 Q  Okay.
20 So you m entioned trem olite. M ost o f  the 20 A nd certainly that w ould  be Johnson &

21 trem olite in  the w orld, as I understand it, ex ists in 21 Johnson 's understanding from  the  docum ents you 've read;

22 its non-asbestiform  form , w hat geologists called 22 correct?

23 "m assive form". 23 A  Yes.
24 So very  often trem olite is no t asbestos 24 Q  A ll right. Okay.

25 trem olite. It is sim ply non-asbestos trem olite. 25 So, ju s t for the  record, Exhibits 1 through 4
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Page 46 Page 48
1 are  the notices in the case. 1 w hich  a  m inim um  standard m ust be  m aintained on  a  globa I
2 W e're no t going to  look a t those ju s t  yet. 2 basis".
3 (Exhibits 1-4 m arked fo r identification) 3 T hat includes the  U S; right?
4 E xhibit 5 is the  first docum ent that you  and 4 A  Yes.
5 I  are  going to  ta lk  about, sir. 5 Q  "These consist o f ..."
6 H ere's a  copy fo r you, here's a  copy for you. 6 A nd  the first one is:
7 M S FR O ST: T hank  y o u  so m uch. 7 "Freedom  from  asbestos and am phibole
8 (Exhibit 5 m arked for identification) 8 m inerals".

9 B Y  M R  PA N A TIER : 9 C orrect?
10 Q  Sir, i f  you w ant to  turn  to  the last page, that 10 A  That's w hat it says.
11 m ight help you orient y o u rse lf to  w hat this docum ent 11 Q  Okay.

12 is. 12 Those are your w ords; right?

13 D o you  see this is au thored by  you? 13 A  T hey w ere back in 2005, yes.

14 A  Yeah. 14 Q  A ll right.

15 Q  In -  on D ecem ber 2 8 ,2 0 0 5 ; right? 15 So that applies to the U S as w ell; right?
16 A  Yes. 16 A  W ell, no. Let's — let's be  clear, th is w as

17 Q  A nd the title o f  th is is The Process for 17 done in 2005 w hen I'd  actually  left the US employ.

18 Q ualification and  A pproval o f  a  new  or alternate source 18 I w as advising an A sian com pany as to  how
19 o f  C osm etic Talc; right? 19 they w ould  approach sourcing a  new  talc m ine.
20 A  Yes. 20 So th is w as not -  this w as no t fo r the US.

21 Q  Okay. 21 The U S already had their ow n talc source.

22 So one o f  your roles, I take it, a t J& J w as 22 Q  I understand.

23 to  help govern o r form  the policies for the 23 W hat I'm  asking you  is this principle that

24 qualification o f  new  sources o f  talc; fair? 24 you 've stated here, that any  new  source o f  talc had  to

25 A  I need to read  this, i f  I m ay. 25 be free from  asbestos and am phibole m inerals, w as that

Page 47 Page 49
1 This docum ent w as w ritten, au thored  b y  m e as 1 true for the U S as w ell?

2 you  say in 2005. It w as done so a t the request o f 2 A  For the U S, it w ould  have to be  free from

3 non-U S affiliates i f  they  w ere looking to  qualify  or 3 asbestos.

4 validate  a  m ine for talc. 4 Q  Okay.

5 B ut no t for the US. This w as for an A sian 5 A  Yeah.

6 affiliate. 6 Q  W hat about am phibole m inerals?

7 Q  Okay. 7 A  W ell, let's be clear, the U S already has, and

8 So I'm  going to a sk  y o u  w hether o r  no t som e 8 has had  fo r a  long tim e, approved sources o f  talc.

9 o f  these principles applied to w hat w as going on in the 9 A t this po in t in 2005, it w as the J200 source

10 US. 10 from  the  C hinese m ine, w hich  is free from  asbestos.

11 So let's look a t the introduction on the 11 The po in t o f  th is docum ent w as to  advise, I

12 first page. It says: 12 th ink it w as m aybe an Indian  o r another com pany in the

13 "Cosm etic grades o f  talc  to  be used  in 13 F ar East, as to  how  they should approach sourcing a  new

14 Johnson & Johnson products m ust m eet standards for both 14 talc  m ine, as a  concept.

15 m ineralogical and m icrobial purity". 15 Q  Okay.

16 N ow , that standard is a  w orldw ide standard; 16 I'm  asking you  sort o f  a  m ore general

17 correct? 17 question.

18 A  That is, yes. 18 Is it Johnson &  Johnson 's policy that any

19 Q  A ll right. 19 talc  it uses should be  free o f  asbestos and am phibole

20 T hat applies to any products so ld  in the US, 20 m inerals?

21 too; correct? 21 A  It's Johnson &  Johnson 's policy  th a t the talc

22 A  It does, yes. 22 should  m eet the C TFA  specification to  be free o f

23 Q  Right. 23 asbestos. Period.
24 A nd  then  the nex t highlight says: 24 Q  Okay.

25 "There are how ever certain  param eters for 25 A nd free o f  asbestos m eans no asbestos;
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1 correct? 1 (Exhibit 6 m arked for identification)
2 A  Correct. 2 A ll right, sir. C an you see a t the top this
3 Q  Right. 3 is an em ail from  you  to Steven M ann dated A ugust 24,
4 A nd here  it's freedom  from  asbestos and 4 2005?

5 am phibole m inerals. W ere you  separating -  d id you 5 A  Yes.
6 m ean tw o  different th ings there? 6 Q  A ll right.

7 A  I w as using  the term  loosely to  advise the 7 A nd  w ho's Steven M ann?

8 A sian  affiliate that they  should  be  looking fo r a  talc 8 A  H e's a  form er em ployee o f  Johnson &  Johnson.
9 that w as so pure th a t it  d id  no t on ly  have no asbestos, 9 H e 's the  — w as a  toxicologist in  the  U nited  States

10 but it had  no am phiboles. 10 com pany.
11 Q  So none o f  the — even the m assive type o f 11 Q  A ll right.
12 m inerals — 12 I f  y o u  go dow n to  the  em ail righ t below  that
13 A  Yes. 13 top one, o r tw o below  the top one, there 's an em ail
14 Q  - c o r r e c t? 14 from  you, A ugust 18 ,2005 , a t 12:06 pm ; do you see

15 A  Y es, correct. 15 that?

16 Q  A nd  so in  2005 w hat you  w ere telling  these 16 A  Yes.

17 o ther countries w as th a t any new  source o f  talc  had  to 17 Q  Right.

18 have no  asbestos and  no  asbestos m inerals, or am phibole 18 A nd  here you 're  reporting to  Steve:

19 m inerals, w hich  w ould  be  the m assive form; correct? 19 "Steve, Y ou  m ay recollect that you  suggested

20 A  C orrect. I w as — I w as essentially  doing that 20 I try  to  be N om inated  for the Talc G roup a t IARC. See
21 to  ensure th a t they  w ere  so clean they  w ere  purer than 21 response below .

22 pure and  d idn 't m ove aw ay from  w hat they  w ere doing 22 A s suspected, m y ties and relations w ith the

23 already. 23 Industry seem  to be  a  reason not to use people w ho are

24 Q  Yeah. 24 seen as com prom ised. I guess it w as w orth a  try.

25 A nd w hat you  said was, right above that, is: 25 R egards John".

Page 51 Page 53

1 "There are how ever certain  param eters for 1 A  Yes.

2 w hich  a  m inim um  standard m ust be m aintained on a  globa 1 2 Q  D id  you w rite  that?

3 basis”. 3 A  I did.

4 N ow , is the U nited  States part o f  the globe? 4 Q  A nd it says you tried  to  be nom inated for the

5 A  It is. 5 talc  group; correct?

6 Q  Okay. 6 A  I tried  to be  nom inated  fo r — as an  observer.

7 So these w ould  be  standards, for instance, i f 7 The talc  w orking party  group from  IA RC is

8 a  new  source w ere located  in  the U nited  States; right? 8 actually  set — it's m ade up  o f  physicians, m edical

9 A  Yes. 9 experts, toxicologists, from  several countries around

10 Q  Y ou w ould  have sent ou t this exact sam e policy 10 the world.

11 to them  as w ell? 11 The IA RC group is a  subdivision o f  the U nited

12 A  N o. The U nited  States a t that tim e — still 12 N ations and  they choose their experts from  regional

13 is -  responsible fo r its ow n advice to its ow n people 13 countries, A sia, A frica, Latin  A m erica, N orth  Am erica,

14 as to  how  y o u  validate an alternative talc  source. 14 Europe —

15 Q  I'm  sorry, w hen I said  "you", I m eant J& J? 15 Q  A n d -

16 J& J w ould  have had  the policy  o f  clearing any 16 A  — and they already have their experts.

17 m ine to  be  clear o f  asbestos and am phibole m inerals; 17 The only additional opportunity  that another

18 correct? 18 person  can have is to  be  an observer in  the room .

19 A  N o. J& J's policy  w ould  clear any m ine to  m eet 19 Y ou're no t a llow ed to  speak or say anything.

20 the  specification o f  the CTFA , w hich is freedom  from 20 Y ou m erely  observe the dialogue or the process.

21 asbestos by  the  appropriate C T FA  test m ethods, plus 21 Q  So here's w hat they  say in  the em ail below .

22 others used  b y  Johnson &  Johnson. 22 H ere's w hat IA R C  says to  you:

23 Q  Okay. 23 "D ear D r Hopkins.
24 N ow , all right. Y ou can se t that aside, sir. 24 Thank you  fo r responding to  the 'Call for

25 This w ill be  E xhib it 6. 25 N om inations' that w as posted  on our w eb site to seek
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1 the  nam es o f  qualified  experts for the  W ork ing  G roup 1 "Y ou  m ay reco llec t th a t y o u  suggested  I  try
2 that w ill develop the forthcom ing IA R C  M onograph on 2 to  be  N om inated  fo r the Talc G roup a t IARC".
3 'C arbon b lack , titan ium  dioxide and  non-asbestiform 3 R ight?
4 talc’". 4 A  Yeah.
5 D id  I read  that right? 5 Q  D id  you  in that em ail say, "They m isunderstood
6 A  Yeah. 6 w h at I w as applying for"?

7 Q  Okay. 7 The sam e thing you  ju s t to ld  m e?

8 So that's w h a t you  w ere applying for; right? 8 A  W ell, it doesn 't say that, does it?

9 A  N o, I w as actually  - 1 th ink  th afs  a 9 Q  O kay. N o.

10 m isunderstanding. I w as actually  applying, as general 10 A  W hat I applied  for w as to be  an observer. That

11 public o r non-IA R C  listing people can  be  applied , to  be 11 w as the  online application form  that y o u  could apply

12 an observer. 12 for.

13 Q  O kay. S o - 13 Q  Y ou to ld  m e perhaps they  m isunderstood w hat you
14 A  I w as applying to be an observer. 14 w ere applying for; right?

15 Q  B ut IA R C  apparently  thought you w ere 15 A  I think the response indicates they

16 applying - 16 m isunderstood, yes.
17 A  W e l l ... 17 Q  D id  you  use the w ord  "m isunderstand" w hen you

18 Q  — to b e  an expert. 18 w rote M r M ann?

19 T h afs w hat they  say here; right? 19 A  N o, I sent him  a  three m ail -  three-line

20 A  W ell, th a fs  w hat they say, bu t that w as not 20 em ail -

21 the case, because the IA RC group already have their ow n 21 Q  Okay.

22 team  o f  experts. 22 A  — to  say that I w as no t going to be  involved.

23 A s I said, because it's a  U n ited  N ations 23 Q  B ecause certainly i f  they  m isunderstood your

24 subdivision, they  have experts from  Latin  Am erica, 24 w hole po in t in  applying, you  w ould  have m entioned that;

25 A sia, N orth A m erica, Europe, A frica, and  they  -- they 25 right?

Page 55 Page 57

1 take a  little group  from  each o f  those countries, each 1 A  N o t necessarily , no.

2 o f  those regions. So they  have their experts. 2 Q  A ll right.

3 W hat they  allow  open, i f  you like, is for 3 A  I sent a  three-line email.

4 people w ho've go t an  expertise in the  field, people 4 Q  Okay.

5 like m yself, to  be  an  observer. 5 N ow , Johnson &  Johnson’s zero tolerance

6 Q  Okay. 6 policy  fo r asbestos. T hat goes back certainly to  the

7 W ell, so  — so they  m isunderstood w hat you 7 '40s, as far as you can  recall; correct?

8 w ere applying for, then? 8 A  T hat is correct, yes.

9 A  W ell, I don 't know  w hat they  m isunderstood. 9 Q  A nd, in  fact, I th ink  in  2007 you  w ere asked

10 T his letter from  M r R obert B aan, w ho 10 about this.

11 presum ably is a  F renchm an — yes, he 's from  France — 11 Zero to lerance m eans zero, no asbestos, 0.0

12 m ay have m isunderstood. 12 infinity; right?

13 It w as an  online application that you  could 13 A  Z ero  m eans zero.

14 ju s t pu t your nam e dow n to be  an  observer. 14 Q  Okay.

15 Q  Okay. 15 T here is noth ing less than  zero, is  there?

16 A  A nd  th a fs  w hat I did. 16 A  T hat is correct.

17 Q  A ll right. 17 Q  O kay.

18 B ut then, w hen you forw arded that on the sam e 18 A nd w hy has Johnson & Johnson m aintained a

19 day  to  M r M ann, d id  you tell h im , "H ey look, they 19 zero  tolerance policy  for asbestos in talc?

20 didn’t  let m e com e observe. T hey thought I w as 20 A  A sbestos is  no t a  healthy  m aterial to  apply to

21 applying as an expert"? 21 the  body.

22 D id  you  say  that? 22 Q  R ight.

23 A  W hat I've said  is w hat I've said. 23 A sbestos could cause disease; right?

24 Shall I read  it out? 24 A  Correct.

25 Q  W ell, yo u  said: 25 Q  A ll right.
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Page 58 Page 60
1 A nd Johnson &  Johnson understood, tak ing into 1 So there's a  w idespread use by  adults w ho are
2 the  caveats about individuals' susceptibility  and all 2 n o t ju s t m others and  babies.
3 o f  that, that i f  there  w as asbestos in  talc, it could 3 Q  Okay.
4 potentially  harm  people; correct? 4 I don 't dispute that there 's w idespread use
5 A  It could. 5 o f  Johnson 's B aby Pow der am ongst lots o f  other people.
6 Q  A ll right. 6 I don 't dispute that.
7 A nd, in fact, Johnson &  Johnson has 7 I'm  asking i f  the prim e users historically
8 repeatedly  to ld  practitioners, the public, regulators, 8 w ere m others and babies?

9 that there is no asbestos in  Johnson & Johnson talcs, 9 A  A gain, I don 't have that inform ation.
10 and  that Johnson &  Johnson has a  po licy  o f  no asbestos 10 Q  Okay.

11 in talc; correct? 11 A  That's a  m arket — a  m arketing  story, i f  you
12 A  Correct. 12 like, as to w ho's using  it.

13 Q  Okay. 13 T raditionally , going back  to  the 1940s, 50s,

14 Johnson &  Johnson is no t aw are o f  any  safe 14 it w as w idely  used  by  m others and  babies.

15 level o f  asbestos inhalation fo r babies, is it? 15 B ut as the product gained  w idespread

16 A  W ell, as Johnson &  Johnson has never sold 16 acceptance in the hom e, it tended to be  used  b y  adults,

17 asbestos, I th ink  the answ er w ould  have to be  yes. 17 dads, o lder brothers, sisters, and  that's still the

18 Q  Okay. 18 case today.

19 A  T here is  no safe  level. 19 Q  W e'll com e back  to  that. W e're  ju s t going to

20 Q  Okay. 20 pull a  docum ent.

21 A  N o - - 21 A ll right. Johnson 's supplied its baby

22 Q  For babies? 22 pow der in  m aternity  kits during the  first -  starting

23 A  For babies. Fo r anyone. 23 in the first h a lf  o f  the last century; correct?

24 Q  O kay. A ll right. 24 A  Yes, correct, yes.

25 N o know n safe level fo r anyone above that 25 Q  O kay.

Page 59 Page 61
1 general background w e talked about? 1 A nd  those w ere k its fo r -- to hand out to

2 A  Y es, yes. 2 m others a t hospitals; right?

3 Q  Okay. 3 A  Correct, yes.

4 M others and babies h istorically  are the prim e 4 Q  O kay. A ll right.

5 users o f  Johnson  &  Johnson 's B aby Pow der; correct? 5 T his w ill b e  E xhibit 7.

6 A  That's no t necessarily  correct today. 6 (Exhibit 7 m arked for identification)

7 Traditionally, m others and  babies do use  baby 7 Sir, this is one o f  those B ates stam ped

8 pow der, bu t it's also w idely  used  by  adults. 8 docum ents. In  fact, I th ink  99.9 per cent o f  the

9 T here 's certainly Johnson 's B aby Pow der in m y 9 docum ents I'm  going to show  you  today  are these B ates

10 house. M y late  m other alw ays used  Johnson’s B aby 10 stam ped docum ents that w e go t from  Johnson & Johnson.

11 Pow der. 11 N ow , th is one is entitled  Talc: A  Basic

12 Q  M m m hm m . 12 R eview  o f  Its Safety and  U sefulness, Professional

13 A  So it has a  p re tty  w idespread use  am ongst 13 Inform ation  for Physicians, N urses and O ther Health

14 adults as w ell as m others and babies. 14 Professionals; correct?

15 Q  Okay. 15 A  Correct, yes.

16 W hat I'm  asking is, historically , the  m ain 16 Q  A ll right.

17 users o f  Johnson 's B aby Pow der w ere m others and  babies; 17 A nd  i f  you  turn, please, sir, to the first

18 right? 18 flag - - 1 th ink  it's go t a  page that says Forw ard; do

19 A  A ctually, that's no t true. T hat is  no t the 19 y o u  see that?

20 case. 20 A  Yes.

21 The m arket research and  the people I've 21 Q  Okay.

22 spoken to indicates that adults a lso  w idely  use 22 I f  you go to the  highlighted  section, it says

23 Johnson 's B aby Pow der; w idely  used  by  sports people, 23 here:

24 sportsm en after running, during running, after the gym , 24 "It is hoped  that physicians, nurses, and

25 good fo r the feet. 25 o ther health  professionals w ill find  this review
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Page 62 Page 64
1 inform ative, and  that it will assist them  in answ ering 1 Q  A ll right.

2 any questions about baby pow der that m ay be  encounteret 2 N ow , i f  you'll tu rn  to the next page, please,
3 in course o f  con tact w ith  their patients and o ther lay 3 sir.
4 individuals". 4 A  N ext page?
5 R ight? 5 Q  Y es, sir, under Types o f  Talc, the highlight
6 A  That's w hat it says. 6 there:
7 Q  So Johnson &  Johnson is providing sort o f  a 7 "In contrast, the grade o f  talc  com m only used
8 packet o f  inform ation to  practitioners, nurses and 8 in cosm etic and  health  care products today contains no
9 doctors, to  then  pass along to  its patients i f  it 9 less than  90%  talc, lim ited  am ounts o f  o ther m inerals

10 w ishes; correct? 10 and  no a sb e s to s ..."
11 A  Correct. 11 A nd that's underlined; right?

12 Q  A ll right. 12 A  Yes.

13 A nd th is is som ething that Johnson &  Johnson 13 Q  "Johnson &  Johnson talc never has been found to
14 d id  on a  fairly  routine basis, w hich  w as provide 14 contain asbestos and  JO H N SO N 'S B aby Pow der is  97%

15 inform ation fo r doctors to tell their patients; right? 15 talc".

16 A  C orrect, yes. 16 D id  I read  that right?
17 Q  N ow , w ould  you  agree that Johnson 's Baby 17 A  Y ou did, yes.
18 Pow der, from  Johnson &  Johnson 's perspective, w as an 18 Q  Okay.

19 institution? 19 So w hat J& J is telling  doctors and nurses is
20 A  Yes. 20 Johnson 's B aby Pow der has never been found to contain
21 Q  Okay. 21 asbestos; right?
22 And, in  fact, they  say  as m uch as, correct? 22 A  That's w hat it says.

23 L ook  a t the nex t flag. Is that w hat it says? 23 Q  Okay.

24 A  Yes. 24 A  Yeah.

25 Q  It says: 25 Q  T here 's som e other s tu ff h ighlighted there, but

Page 63 Page 65

1 "H istory o f  Johnson 's B aby Pow der. 1 fo r ou r benefit I'm  going to  skip that.

2 Johnson 's B aby Pow der is an institution". 2 G o to  the last flag.

3 R ight? 3 A gain, there it  is re iterated  in the bullet

4 A  Yes. 4 points. It says that Johnson 's B aby Pow der contains no

5 Q  I f  you go to  the nex t flag, please, sir, under 5 asbestos; right?

6 Safety A spects O f  Talc, and you 'll have to  forgive me, 6 A  That's w hat it says, yes.

7 from  tim e to  tim e I m igh t read  som ething I d idn 't 7 Q  A ll right, and  that’s w hat you’re telling us

8 highlight ju s t fo r context, so I'm  going to  read  that 8 here today; correct?

9 first sentence. 9 A  C orrect, yes.

10 It says: 10 Q  A ll right. Y ou  can se t th a t aside, sir.

11 "C osm etic talc-based consum er products, 11 O kay. The next one is E xhibit 8. There you

12 including baby  pow der, have been in  w idespread use  for 12 go-
13 generations. Y et only  recently  d id  the need arise to 13 (E xhibit 8 m arked for identification)

14 rev iew  the effects, i f  any, o f  talc  exposure, 14 A ll right, sir.

15 especially  w ith  respect to new  inform ation on  possible 15 This is entitled G rantham  Talc C om prehensive

16 trace contam inants and  to  share these findings w ith 16 Report; right?

17 interested  health  care professionals. Interest in  such 17 A  That's the title o f  the  docum ent, yes.

18 a  review  has been  stim ulated by  several developm ents. 18 Q  Yes.

19 O ne that w as — one w as that sm all am ounts o f  asbestos 19 It's on  the second page, i f  y o u  go to  the

20 fibers had  been  detected in som e sam ples o f  lesser 20 second page, you  can  see it's m arked -  go back a

21 know n baby pow ders". 21 couple o f  pages. O ne m ore page. So w e can date this

22 So Johnson &  Johnson is bringing up  the fact 22 thing.

23 that perhaps there w as asbestos detected  in other 23 It's m arked C entral F ile  M arch  4 ,1 9 7 1 ,

24 people 's baby  pow ders; right? 24 R eceived on the stam p; correct?

25 A  That's w hat it  says. 25 A  Yes.
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Page 66 Page 68
1 Q  A ll right. 1 decades that w hen talc  pow der is used  on an  infant o r a

2 T hey ju s t have som e background inform ation in 2 child, they  w ill inhale som e o f  that talc into their

3 here, bu t I w ant to  go ahead and tu rn  to the page at 3 lungs?
4 the bottom . It's going to  end  in  B ates 8128. 4 A  T here is alw ays the  possib ility  that, w hen talc
5 A  Yeah. 5 is used, w e w ill inhale talc.

6 Q  A ll right. 6 Q  A nd it's no t really  a  possibility; right?
7 N ow , th is is a  report w here Johnson &  Johnson 7 A  Yes.
8 is looking a t evaluating G rantham  talc; correct? 8 Q  I m ean, it happens?
9 A  T hat w ould  appear to  be the  case, yes. 9 A  It happens, yes.

10 Q  N ow , w hy  in '71 w as Johnson &  Johnson 10 Q  Okay.

11 evaluating G rantham  talc? 11 A nd it doesn 't ju s t go for children and

12 A  H ypothetically , I can  say  that they  w ere 12 babies. It goes for —
13 probably  looking fo r an alternative source o f  talc to 13 A  Adults.
14 the talc  they  w ere currently  using. 14 Q  -- an adult w ho 's u sing  it  too; right?

15 Q  Okay. 15 A  Yes.

16 So go back  to then  -- you 're  on  the right 16 Q  Okay.

17 page. Y ou can see there there 's a  sentence that says: 17 D oes Johnson &  Johnson agree that consum ers

18 "It shou ld  be poin ted  out that w hile m inor 18 have trusted  it to  sell safe products fo r them  and

19 differences w ere  detected  by the  laboratory in  the 19 their babies for over a  hundred years?

20 lubricity  and w hiteness o f  G rantham  talc w ith  respect 20 A  That's a  fair statem ent, yes.

21 to V erm ont and  Italian  talcs, the differences d id  not 21 Q  Okay.

22 appear to be  significant relative to consum er 22 Sounds like som ething Johnson &  Johnson w ould

23 acceptance by  the prim e users, m others o f  infants". 23 say; right?

24 D id  I read  th a t right? 24 A  It’s the  k ind  o f  th ing  th a t Johnson &  Johnson

25 A  Y ou did, yes. 25 w ould  say because it's a  fact.

Page 67 Page 69
1 Q  Okay. 1 Q  Okay.

2 So, a t least in '71, Johnson &  Johnson 2 T hat its consum ers trusted  it to sell safe

3 understood th a t the  prim e users o f  its B aby Pow der w ere 3 products; correct?

4 the m others o f  infants; right? 4 A  C onsum ers do trust to sell safe products, yes.

5 A  Yes. 5 Q  R ight.

6 Q  Okay. 6 Johnson &  Johnson understands that its

7 G o ahead  and  then turn  to the page, a t the 7 custom ers trust Johnson &  Johnson to sell products that

8 top it's m arked 19, a t the bottom  it's 8143. 8 aren 't dangerous; right?

9 T here again, C onsum er Test: 9 A  T hat's correct, yes.

10 "G rantham  talc  com posite lo t #1 w as consum er 10 Q  A nd  Johnson &  Johnson understands th a t its

11 tested  against V erm ont and  Italian  talcs. The object 11 custom ers count on it to  objectively test their

12 o f  the  test w as to  determ ine i f  the prim e JO H N SO N 'S ... 12 products for the presence o f  anything dangerous; right?

13 B aby Pow der users, m others o f  infants, could perceive 13 A  C orrect, yes.

14 any  difference in  B aby Pow der from  the various talc 14 Q  Okay.

15 sources". 15 A  baby  can 't take precautions i f  a  product

16 So again  that reiterates that the prim e 16 used  on them  is harm ful, can  it?

17 users, from  the perspective o f  Johnson &  Johnson, at 17 A  Correct, yes.

18 least in  1971, w ere m others o f  infants; right? 18 Q  Right.

19 A  That's w hat it says, yes. 19 The baby  is re ly ing  on  the m other and father

20 Q  Right. 20 usually ; right?

21 Y ou don 't dispute that, do you? 21 A  Yes.

22 A  I don 't d ispute that. 22 Q  Som etim es even a  sibling; right?

23 Q  A ll right. A ll right, sir. Y ou can set that 23 A  Yes.

24 aside. 24 Q  A nd  m other and father, and even siblings, are

25 Sir, Johnson &  Johnson has understood for 25 rely ing  on  Johnson &  Johnson to  tell them  i f  there's
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1 any  hazards w ith  the product; correct? 1 A  H istorically, there are clinical studies w hich
2 A  C orrect, yes. 2 show  that there is a  benefit, and th is going back, way
3 Q  A ll right. 3 back into the p re-w ar tim e -- that there w as a  benefit
4 It's essential that those products be  safe 4 to  using baby pow der to help prevent d iaper rash, yes.
5 n o t only fo r the  m other and  father, bu t for the baby, 5 Q  A ll right.
6 w ho  is incapable o f  pro tecting  h im  or herself; correct? 6 W e'll ta lk  about som e o f  the internal
7 A  C orrect, yes. 7 docum ents that J& J has there, bu t the first thing you
8 Q  A gree that it w ould  be  a  betrayal o f  th a t trust 8 brought up  w as the  connection betw een m om  and baby;
9 to sell products to  people and their babies that it 9 right?

10 knew  w ere harm ful? 10 A  Yes.
11 A  It w ould , yes, yes. 11 Q  In  that tim e w here — and I’m  using "m om " but,
12 Q  Okay. 12 as the father o f  a  three-year-old, it's dads too. I'm
13 A gree it w ould  be a  betrayal o f  that trust to 13 sure you 're  aw are o f  that.
14 sell products to people and their babies that it knew 14 B u t a  parent changing baby. It is Johnson &
15 contained asbestos? 15 Johnson 's opinion that the paren t and the baby, their
16 A  T hat is correct, yes. 16 connection is increased i f  they 're changing a  diaper
17 Q  O kay. 17 and Johnson 's B aby Pow der is added to the m ix, as
18 D o y o u  w ant your custom ers and users o f  your 18 opposed to  ju s t changing a  d iaper w ith  no baby  pow der?
19 baby  pow der and  talc products to know  the tru th  about 19 A  A dding -  based  on  w hat I sa id  a  few  m inutes
20 your products? 20 ago, w hen  B aby Pow der is u sed  as part o f  the diaper
21 A  C orrect, yes. 21 change routine, there is an  elem ent o f  touch betw een
22 Q  Okay. 22 m other and baby, o r father and baby, and that elem ent
23 A nd has Johnson &  Johnson alw ays to ld  the 23 o f  touch is recognized by  m edical science as being o f
24 tru th  to consum ers and the public  about its baby pow der 24 value to the baby. So touch is important.
25 and  talc products? 25 The value o f f  preventing  d iaper rash  is also
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1 A  T hat is m y belief, yes. 1 important.

2 Q  R ight. 2 So there is a  value in using baby pow der at
3 N ow , the  talc products — I th ink  w e can do 3 the tim e o f  changing a  diaper.

4 th is generally, b u t cosm etic ta lc  products and baby 4 Q  A ll right.

5 pow der products, as so ld  b y  Johnson &  Johnson, have no 5 I guess w hat I'm  getting a t is, is Johnson's

6 m edicinal value; correct? 6 — is J& J saying th a t there is som ehow  m ore o f  a  touch

7 A  It depends how  w e define m edicinal. 7 and a  relationship w ith  a  paren t and  their ch ild  i f

8 H istorically , the bond betw een a  m other and  a 8 they have Johnson &  Johnson 's B aby Pow der there, as

9 baby is know n b y  m edical science to  be reinforced by 9 opposed to i f  they  don 't have it there? A nd that's

10 touch and m assage, and  certainly baby  pow der does that. 10 som ething J& J has looked at?

11 The second benefit, a  physiological m edicinal 11 A  T here is extensive research in  the topic o f

12 benefit traditionally  w ith  diapers is that w hen babies 12 bonding betw een paren t and child, and use o f  baby

13 w ore the  o ld-fashioned cloth diapers particularly  you 13 pow der, baby  lotion, those k ind  o f  products enhance

14 get chafing, particularly  w hen the  d iaper is  w et, and 14 that bonding  experience, and that’s w ell recognized b y

15 by  using  baby pow der o r pow der on  the  d iaper area, then 15 m edical science.

16 you  absorb  that water. 16 Q  R ight.

17 A nd  because talc has a  certain  property o f 17 A nd  is that bonding experience som ehow  not

18 being w hat w e describe as lubricious, w here one talc 18 there i f  they're ju s t changing a  d iaper and touching

19 particle  slides over another, it acts as a  dry 19 the baby and there 's no  pow der?

20 lubricant to preven t chafing o f  the baby 's skin b y  the 20 A  W ell, i f  you 're  not using pow der or you’re not

21 diaper. 21 using lotion o r cream , then you  are shortening the

22 So in a  sense it's no t unreasonable to say 22 process, and so the am ount o f  touch, the am ount o f

23 there  is  a  m edical, derm atological skin benefit. 23 bonding  is severely curtailed.
24 Q  Is that som ething th a t J& J has actually studied 24 M edical science recognizes th a t touch and

25 and  proven? 25 bonding  is actually really  quite  im portant fo r baby's
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1 developm ent. 1 Q  A nd  you w ould  im m ediately tell the public w ho

2 Q  I don 't th ink  anybody disagrees that touch and 2 w as buying the product; correct?

3 bonding is im portant. 3 A  Yes.

4 W hat I'm  saying is can  Johnson &  Johnson 4 Q  Okay.

5 p o in t to any  sort o f  science — you're a  scientist; 5 This w ill be E xhibit 9.

6 right? 6 (Exhibit 9 m arked fo r identification)

7 A  Yes. 7 R ight, sir. T his is a  Johnson &  Johnson

8 Q  C an you  po in t to  any science that says regular 8 docum ent; correct?

9 diaper changing has th is am ount o f  touch and this 9 A  Yes.

10 am ount o f  bonding, bu t i f  y o u  add pow der it’s enhanced; 10 Q  A ll right.

11 there is m ore o f  it. 11 It's dated  January  18 ,1974 , and the subject

12 Is there any actual science on that, sir? 12 is Talc/A sbestos, M eeting w ith  C om m issioner Schm idt,

13 A  The science, i f  you w ere to  do w hat you m ight 13 FD A ; right?

14 call a  clinical tria l, like you  w ould  a  drugs tria l or 14 A  Yes.

15 w haf'have you, no, you 're no t going to  find  that kind 15 Q  N ow , Johnson & Johnson m et w ith  the FD A  a  lot;

16 o f  science. 16 right?

17 B ut it  is w hat w e call "em pirical science", 17 A  T hey did, yes.

18 w hereby, over generations, people have show n that 18 Q  T hey sent articles and  letters to the FD A  quite

19 bonding is im portant to the relationship betw een a 19 a  lot, especially  during the 70s; right?

20 m other and a  baby, and bonding is enhanced by  the tim e 20 A  Yes.

21 w e spend doing that d iaper change. 21 Q  Okay.

22 Y ou're going to spend longer i f  you  use  a 22 A nd you  can  see th is is a  m em o about a

23 baby  lotion o r  a  baby  pow der o r a  baby cream . That 23 m eeting w ith  the FD A , and you can see the attendees for

24 w hole process is going to take longer. 24 the FD A  w ere -  looks like there w ere four o f  them , and

25 So the  touch betw een m other and  baby, or 25 then for Johnson &  Johnson there w ere three
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1 father and baby, is going to  be  -  take longer, and it 1 individuals; right?

2 w ill be  enhanced. 2 A  Correct.

3 So the bonding experience, through touch, is 3 Q  Okay.

4 enhanced by  the tim e you 're  taking using  baby pow der, 4 So this is sort o f  the  m inutes o f  the m eeting

5 baby  lotion, baby  cream. 5 that Johnson &  Johnson took, o r a m em o about the

6 Q  So it's the  tim e that enhances the parental and 6 m eeting; right?

7 child  relationship? It’s not the product? 7 A  Yeah.

8 A  W ell, the  product is  the facilitator fo r the 8 Q  Okay.

9 tim e. 9 I f  you  turn to the second page, I think you

10 So i f  y o u  w ere not using baby lotion, baby 10 m ight be  there -

11 pow der, bab y  cream , then you w ould  finish the process 11 A  Yeah.

12 in a  m uch shorter period  o f  tim e. 12 Q  -- it starts w ith  a  paragraph called D r

13 Q  Okay. 13 E ierm ann [sic].

14 So it's the  tim e? 14 N ow , D r E ierm ann a t this po in t w as w ith  the

15 A  It's the  tim e. 15 FD A ; true?

16 Q  Okay. 16 A  Yes.

17 A  B ut using  baby pow der, baby lotion as the 17 Q  A nd i f  you  go to  the  front page, it says D r

18 facilitator to  extend that tim e. 18 E ierm ann w as there, he w as present, Director, D ivision

19 Q  O kay. A ll right. W e'll ta lk  about som e o f 19 o f  Cosm etics T echnology at the FD A ; right?

20 those claims. 20 A  Yes.

21 Y ou already to ld  m e th a t Johnson &  Johnson 's 21 Q  B ut he  w as also a  form er em ployee o f  Johnson &

22 policy w ould  be  th a t i f  there w as ever any  asbestos in 22 Johnson in  B razil; true?

23 any o f  their talcs that they  found, they  w ould 23 A  Yes.

24 im m ediately recall it; correct? 24 Q  Okay.

25 A  Correct. 25 N ow , on the second page, it says in that

20 (Pages 74 - 77)
Priority-One Court Reporting Services Inc. -  A  Veritext Company

718-983-1234



Page 78 Page 80
1 fourth paragraph, the b ig paragraph: 1 an d  that w as 1974 — it w as a  very  long  tim e ago -- w as

2 "D r E ierm ann said  that his m ain  in terest at 2 that that w as their opinion a t that tim e, based  on the

3 th is tim e is to  find  w hat level o f  dust exposure occurs 3 perm itted  level o f  asbestos approved b y  O SH A  in m ines.
4 in  the process o f  dusting a  baby and  that they  w ould 4 Q  M m m h m m . Okay.
5 like to  use  th e  data  to  calculate allow able asbestos 5 A  B ut, again, hypothetical because there is not,
6 using  5 fibers p e r m l ([the] O SH A  lim it) for safe 6 never has been, any asbestos in  baby powder.
7 exposure in  the  m ines". 7 Q  Right.
8 D id  I read  that right? 8 H ypothetical, perhaps, sir, according to you,
9 A  Y ou did, yes. 9 bu t to  m e it's confusing because -- because i f  there's

10 Q  Okay. 10 no  asbestos in Johnson 's B aby Pow der, then  it's odd
11 "W e prom ised to  provide a  report on  the  talc 11 that Johnson &  Johnson w ould  be  telling the FD A  that
12 dust exposure o f  babies. W e poin ted  ou t that the data 12 substantial asbestos can  be allow ed  safely in baby
13 w e have is based  on exaggerated dusting o f  a  w hole can 13 pow der.
14 o f  baby  pow der and  th a t the am ount generated, nam ely 14 D on 't y o u  th ink  that's a  little  odd?
15 345 m g/m 3 m ay  be  excessive. W e said  that w e are 15 A  It's no t som ething that I w ould  w rite, but

16 currently  attem pting  to  m ake the  sam e calculation he 16 now here does it say  Johnson 's B aby Pow der.
17 proposed [ i n ] ... the data. O ur very  prelim inary 17 Q  Ah.

18 calculation indicates that substantial asbestos can  be 18 A  It's talk ing  about baby pow der in the generic

19 allow ed safely in  a  baby pow der". 19 concept.

20 D id I read  that right? 20 Q  G ot it. So they 're talk ing  about other

21 A  Y ou read  that right. 21 people's, m aybe?

22 Q  So in 1974 in January, Johnson &  Johnson tells 22 A  M aybe, but, again, I cannot speak fo r w hat

23 the FD A  that, based  on its calculations, a 23 som eone w rote in  1974.

24 substantial -- substantial asbestos can be  allow ed 24 It w as historical. It w as a  com m ent that

25 safely in  a  B aby Pow der; right? 25 they m ade, a  fly  aw ay com m ent, very  prelim inary
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1 A  T hat is w hat is w ritten by  a  m em ber o f  the 1 calculation.

2 m edical departm ent a t Johnson &  Johnson. 2 It's not som ething that w ould  be considered

3 It's certain ly  no t som ething that w ould  be 3 today, and  certainly, as the com pany back  in 7 4  did

4 considered  today. 4 not have asbestos in baby pow der, it w as hypothetical

5 Q  W ell, it w as being considered by  J& J in '74; 5 anyway.

6 right? 6 Q  Sure.

7 A  It looks like that, but it's certainly not 7 T hey d idn 't say this w as hypothetical,

8 som ething th a t w e w ould  ever consider, for the  sim ple 8 though, d id  they?

9 reason there is not, never has been, any asbestos in 9 A  N o, b u t I'm  saying that's hypothetical because

10 Johnson 's B aby Pow der. 10 w e d id  no t -  the com pany never h ad  asbestos in baby

11 Q  So there 's never been any  asbestos in Johnson 's 11 pow der, even going back to 1974.

12 B aby  Pow der, ye t Johnson &  Johnson is telling  die FD A 12 Q  I understand, and w e're  going to get to the

13 that a  substantial am ount o f  asbestos can  be  allow ed 13 issue o f  asbestos in  baby powder.

14 safely in baby pow der; correct? 14 B ut let's look a t w ho w rote  this.

15 A  W ell, w hat it says: 15 N ow , you  review ed, you  said, thousands o f

16 "O ur very  prelim inary calculation indicates 16 docum ents; right?

17 th a t ... asbestos can  be  allow ed safely in ... baby 17 A  Yes.

18 pow der". 18 Q  Y ou spent four weeks doing it?

19 Q  Y ou skipped a  word. 19 A  Yes.

20 A  I'll read  it again: 20 Q  So you know  this is G avin H ildick-Sm ith?

21 "O ur very  prelim inary calculation  indicates 21 A  Yes.

22 that substantial asbestos can be allow ed safely in a 22 Q  A nd D r N ashed; correct?

23 baby pow der". 23 A  T hat's w hat it  says, yes.

24 Q  Right. 24 Q  Okay.

25 A  W hat — m y guess is  w hat these guys are saying, 25 A nd  those w ere tw o people w ho  w ere very
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1 active in the talc issue, especially  w ith  asbestos, in 1 A nd  then later they  say that i f  there w as an
2 the  1970s; correct? 2 issue, a  question o f  the safety o f  talc, they  would
3 A  T hey w ere, yes. 3 pull it o f f  the shelves, it i f  it w as Johnson &
4 Q  A nd  M r H ildick-Sm ith, w as he over here in G reat 4 Johnson; right?
5 B ritain? 5 A  Yes.
6 A  He w as based  in  the  U nited  States. 6 Q  O kay. A ll right. Y ou  can se t th a t aside, sir.
7 Q  Okay. 7 I f  it turns ou t that there w as asbestos in
8 D o you  know  i f  he w as British? 8 Johnson &  Johnson talcs that go t sold and Johnson &
9 A  H e w as -- he 'd  originally  qualified  in  the U K 9 Johnson knew  it, then  th a t m eans they've been lying any

10 and  em igrated  to the US. 10 tim e they said it d idn 't have asbestos in it; right?
11 Q  I ju s t saw  a reference to that. T hat's w hy  I'm 11 A  T hat w ould  appears to the case.
12 asking. 12 Q  O kay.
13 N ow , go  ahead and  turn  to the page that is 13 N ow , d id Johnson & Johnson ever reject a  lot
14 m arked 3 a t the  top; okay? 14 o f  talc because it had  asbestos in it, because asbestos
15 A  Yes. 15 w as found?

16 Q  There 's a  h ighlight there and  I've asked you 16 A  I'm  not aw are that that's ever been the case.

17 about this, and  it appears it w as the policy  then. 17 Q  Right.

18 "D r F u ller stressed Johnson &  Johnson's 18 N ow , let's ta lk  generally  about som e o f  these

19 policy  o f  full co-operation w ith  [the] FD A  and that if 19 talc  sources, and w e'll ge t a  little b it m ore specific

20 the results o f  any  scientific studies show ed any 20 into it.

21 question o f  safety  o f  talc, Johnson &  Johnson w ill not 21 B ut tell m e the years, and  let's start w ith

22 hesitate to  take it o f f  the m arket". 22 '46, and then w e're  going to  go back  because, correct

23 R ight? 23 m e i f  I’m  w rong, b u t pre-46, the sources o f  talc  sort

24 A  Yes. 24 o f  jum ped  around a  little  bit; is that fair?

25 Q  Okay. 25 A  That's m y understanding, yes.
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1 N ow , let's pu t that together w ith  w hat it 1 Q  O kay. A ll right.

2 said  on the previous page: 2 T here w as a  w ar, so they  had  to  change

3 "O ur very  prelim inary calculation indicates 3 sources?

4 that substantial asbestos can be  allow ed safely  in a 4 A  Yes.

5 baby  powder". 5 Q  A nd so forth?

6 So if  th a t w as their opinion then, they 6 A  Yes.

7 w ouldn 't have any reason to  pull it o f f  the she lf 7 Q  R ight. Okay.

8 because it w ouldn 't be  unsafe, even i f  it had  a 8 W e've go t a  docum ent on that.

9 substantial am ount o f  asbestos; correct? 9 B u t let's start in '46. In '46, after the

10 A  Okay. Y ou're conflating the w ord  Johnson & 10 w ar, w hat sources o f  talc w as Johnson &  Johnson using?

11 Johnson, and Johnson &  Johnson 's po licy  — you're 11 A  It w as using — in the U nited  States, it was

12 conflating th a t w ith  the  generic concept o f  a  baby 12 using the, w hat’s called grade 00000 from  the Val

13 pow der. 13 Chisone m ine in Italy.

14 N ow here does it on the previous page say  that 14 Q  Okay.

15 Johnson 's B aby Pow der has asbestos, and now here does it 15 So it w as using  Italian  00000 talc?

16 say that substantial asbestos can be  allow ed safely  in 16 A  Yes.

17 Johnson 's B aby Powder. 17 Q  N ow , that's also been referred to as 1615 A G IT

18 Q  I understand, bu t w hat they 've sa id  is  they've 18 later on  in  years; correct?

19 set the  level o f  w hat could be  safe. 19 A  T hat m ay  be the case, yes.

20 H ypothetically , w hat could be safe is 20 Q  O kay, and w e'll ta lk  about that later on.

21 substantial asbestos in baby pow der, according to them , 21 A  From  the  V al C hisone m ine, yes.

22 in  7 4 ;  correct? 22 Q  R ight.

23 A  T hat w as an  opinion w ritten by  tw o -- two 23 A  Yes, yes.
24 executives, yes. 24 Q  E ver use  any  Italian talc from  any o ther m ine,

25 Q  Right. 25 other than  the Val C hisone m ine?
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1 A  No. 1 to  'em , b u t -  throughout the  '70s and  even into the

2 Q  Okay. 2 '80s, d iscussing  m aterial specifications for Italian

3 W hen d id  it u se  Italian  talc until? 3 talc.

4 A  A pproxim ately  1967. 4 W hy w ould there be a  m aterial specification

5 Q  R ight. 5 fo r Italian talc, say, in  1980?

6 So in  a ll products m ade in the  U n ited  States, 6 A  M y understanding w as that there w as a t one
7 Johnson &  Johnson  w as using  Italian talc from  '46 to 7 short poin t a  m ine strike a t the V erm ont m ine, and the

8 '67? 8 com pany needed  to  substitute fo r a  period  o f  a  few

9 A  Correct. 9 w eeks o r a few  m onths an alternative talc, because the

10 Q  R ight. 10 m ine w as on strike in Verm ont.
11 T hen in  '67, w hat happens? 11 Q  O kay.
12 A  O kay. The com pany had  already purchased a  m ine 12 A  So there w as a  need to revert back to  the

13 in W indsor, S tate o f  Verm ont, and that w as being w orked 13 Italian talc.

14 up. 14 Q  A ll right.

15 So from  '67, '68, the  ta lc  w as started from 15 A nd, again, w e w ill talk  about any  tim e there

16 the  W indsor m ine, grade 66. 16 w as an  exception, and w e acknow ledge there w ere

17 Q  A ll right. 17 exceptions.

18 So V erm ont talc  starting in '66, '67? 18 B ut from  '67 until approxim ately 2003, the

19 A  Sixty-seven, '68. 19 m ain  talc being used  w as V erm ont talc in all products?

20 Q  O kay. 20 The m ain talc?

21 For w hat products? 21 A  T hat is  correct, yes.

22 A  For baby  pow der products and Show er to  Shower. 22 Q  A nd  then in '03 it becom es C hinese G uang X i

23 Q  Right. 23 talc?

24 W ere there  any products that w ere still using 24 A  T hat is correct, yes.

25 Italian  talc  a t that point? 25 Q  A ll right.
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1 A  There w ould  be a  phase over. W hen you  have 1 D oes Johnson &  Johnson agree that the  Italian

2 products, you 'll still have a  phase  over. 2 m ine and the Italian  talc that Johnson &  Johnson

3 So m y b e lie f  is that there w as a  little  bit 3 received here in the States — in the States -- w as

4 o f  som e o f  the Italian  talc still being  used  up. 4 regularly  contam inated w ith  trem olite?

5 Q  In  all the  products or in  certain  products? 5 A  It is recognized that in som e cases trace

6 A  From  m y  recollection, I th ink  it  w as Show er to 6 quantities o f  non-asbestos trem olite has been located.

7 Shower. 7 The odd  fiber in the Italian talc.

8 Q  Okay. 8 B ut in  no  cases w as there any actual asbestos

9 So your recollection w ould  be that the baby 9 presen t in the Italian talc.

10 pow der, they w en t im m ediately in  '67 from  Italian  to 10 Q  W ell, let's b e  clear, i f  it w as a  fiber, it w as

11 V erm ont, and  in the Show er to Show er, they  used  up  the 11 asbestos?

12 rest o f  the Italian  that they  had? 12 A  Perhaps I m isused the word.

13 A  T hat is m y recollection. 13 A  particle  o f  trem olite has occasionally  been

14 B ut, for the record, I w ould need to  see the 14 detected. V ery, very  occasionally.

15 docum entation to  prove that. 15 B u t the  quality  o f  the m ining is such that

16 Q  That's fair. 16 the m ining area avoids any trem olite deposits.

17 W e're going to talk  about your recollection 17 Q  A ll right.

18 about the sources, and then w e'll look a t som e 18 So w e shouldn 't regularly  see any trem olite;

19 docum ents; okay? 19 right?

20 A  Yeah. 20 A  Y ou w ould  never see any asbestos trem olite.

21 Q  B ut ju s t to ge t a  general fram ew ork o f  the 21 Q  M eaning a  fiber shape; right?

22 years. 22 A  Correct.

23 A  Y eah, that's generally, yes. Yeah. 23 Q  Okay.
24 Q  Okay. 24 Fibrous trem olite w ould  b e  asbestos; correct?

25 N ow , I've seen som e docum ents, and  w e’ll get 25 A  I’m  no t a  geologist, b u t m y understanding is
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1 that i f  trem olite  w as p resen t in a  certain  form , w hich 1 W e'll ta lk  about that one a  little  b it later,
2 is described as non-m assive, it w ould  be asbestos. 2 and  forgive m e i f  w e do ju m p  around a  little bit. Som e
3 Q  Okay. 3 o f  these topics sort o f  crop up , b u t w e 'll ta lk  about
4 A n d  I'm  ju s t  asking Johnson &  Johnson's 4 C TFA  J4-1 a  little b it later.
5 policy, so I have to  k ind  o f  understand Johnson & 5 Johnson &  Johnson agrees that, obviously
6 Johnson  — 6 before you  can  have a  fiber o f  asbestos o r a  fiber o f
7 A  Johnson &  Johnson 's policy  is that there is 7 trem olite o r anthophyllite o r w hatever you 're talking
8 a — w hat w e call a  specification for the quality  o f 8 about, you  have to  have the m ineral there first; right?
9 the  product. 9 Y ou  can't have asbestos w ithout the asbestos

10 T hat specification  follow s the 10 m inerals; true?

11 requirem ents -  w hat w as term ed  the Cosm etic T oiletry  & 11 A  True.

12 Fragrance A ssociation, CTFA , w hich  is freedom  from 12 Q  Okay.

13 asbestos. 13 M S FRO ST: Chris, w e’ve been going close to

14 A nd  w ith  that policy  and  that specification 14 an hour.

15 com es a  series o f  test m ethods to  ensure that the 15 M R  PA N A TIER : That's fine. Let's take a

16 product is free from  asbestos. 16 break now.

17 Q  A ll right. 17 M S FRO ST: D oes that work?

18 A  X -ray  d iffraction, optical m icroscopy, 18 M R  PA N A TIER: Yep.

19 transm ission  electron  m icroscopy. 19 T H E  W ITN ESS: Y eah, it's an  hour and  20.

20 So there are  m ethods to  determ ine the absence 20 (O ff the record  a t 11:38 am)

21 o f  asbestos. 21 (O n the record  at 11:50 am )

22 Q  Okay. 22 B Y  M R  PA N A TIER:

23 A nd  those w ere the m ethods that are 23 Q  R ight, sir, I ju s t w ant to back  up real fast to

24 prescribed b y  the  CTFA ? 24 the docum ent that w e w ere talking about, the  m em o from

25 A  The C T FA  test m ethod prescribes x-ray 25 '74 w here Johnson &  Johnson is reporting  back  on a

Page 91 Page 93
1 diffraction and  polarized  light m icroscopy. 1 m eeting w ith  the FD A , and they have to ld  the FD A  that

2 B u t in addition Johnson & Johnson adds som e 2 their very  prelim inary calculation indicates that

3 additional tests, such as infrared and transm ission 3 substantial asbestos can  be allow ed  safely in  a  B aby

4 electron m icroscopy as a  double check. 4 Pow der.

5 Q  O kay. W e'll get into all those. 5 N ow , you 've to ld  m e that that's hypothetical

6 C TFA  is w ho? 6 because, o f  course, in  your opinion, Johnson &  Johnson

7 A  CTFA , it's the trade association o f  all the 7 never h ad  asbestos in their baby powder.

8 cosm etic com panies. I t stands fo r the Cosm etic 8 B ut m any other com panies w ere selling baby

9 T oiletries &  Fragrance Association. 9 pow ders; correct?

10 It has in  recent years changed its nam e to 10 A  O ther com panies sell baby pow der, yes.

11 the Personal C are Products Council. 11 Q  Right.

12 Q  Right. 12 A nd do yo u  know  w hether o r n o t the  FD A  had

13 It used  to  be  the CTFA  and now  it's the PCPC? 13 the sam e confidence that o ther com panies d idn 't have

14 A  C orrect, yes. 14 asbestos in their baby pow ders?

15 Q  R ight. 15 A  I don 't know . I cannot speak for FDA.

16 A nd  so w hen you  talk  about the CTFA 16 I can speak for Johnson &  Johnson, but I

17 specification fo r absence o f  asbestos in talc, you 're 17 cannot fo r FD A  and w hat their view s were.

18 talk ing  about C T FA  J4-1? 18 Q  B ut to  the  extent th a t the  FD A  w as evaluating

19 A  Correct, yes. 19 other talcs that m ay or m ay n o t have asbestos in them ,

20 Q  A nd that started in  M arch o f  1976; correct? 20 the inform ation they  w ere getting from  Johnson &

21 A  T he final version  w as pub lished  at th a t point, 21 Johnson w as substantial asbestos can b e  allow ed safely

22 yes. 22 in a  baby  pow der; correct?

23 Q  It's still in  effect today; right? 23 T hose are their words; right?

24 A  It is  still in  effec t today, yes. 24 A  They are their w ords, b u t you  need  to  see it in

25 Q  Okay. 25 the context, the context being that i f  FD A  perm it
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1 certain  levels under O SH A  in em ploym ent places, then 1 through the use o f  the O SH A  perm issible exposure
2 those  particle  levels w ould  n o t be  dissim ilar to w hat 2 lim its?
3 you  w ould  say  w ould  be  acceptable in  a  hom e 3 A  I'm  no t aw are o f  any guidelines that w ould
4 environm ent. 4 facilitate that.
5 B ut that's based  on  the O SH A  categorization, 5 Q  A ll right.
6 w hich  is a  U S  governm ent agency. 6 A nd does Johnson &  Johnson understand that
7 Q  O kay. 7 O SH A  perm issible exposure lim its w ere designed to  help
8 A  It's a  hypothetical com m ent, anyway. 8 prevent the disease asbestosis, b u t n o t cancers?
9 Q  W ell, in  your opinion, because, in your 9 A  Correct, yes.

10 opinion, Johnson &  Johnson d idn 't have asbestos in  its 10 Q  Okay.
11 talc; right? 11 N ow , you said  before w e took our break  that
12 A  That is correct, yes. 12 som etim es there w as, and  correct m e i f  I 'm  w rong, but

13 T here is n o t and never has been  any asbestos 13 som etim es there w as -- there  m igh t be  trem olite in  the

14 in Johnson 's talc. 14 ore that Johnson &  Johnson used; correct?

15 Q  It w ould  no t be  hypothetical i f  in fact there 15 A  W hat I said  w as that in the Italian  m ine the

16 w as asbestos in Johnson & Johnson 's talc; right? 16 audit o f  th e  m ine indicated th a t in  som e o f  the

17 A  It cou ld  be  hypothetical, and  le t m e explain 17 non-talc areas, the non-talc parts, there w as trace o f

18 why. 18 trem olite.

19 I f  you 're  using  the O SH A  lim it, w hich is the 19 Q  Okay.

20 U S governm ent approved standard a t th a t tim e for 20 A nd so the  Italian  ore that m ade it back  to

21 em ployees in a  factory  o r a m ine, i f  you 're  saying that 21 Johnson &  Johnson for use in  its products w ould  not

22 a  certain  level is acceptable, then it is possible to 22 have contained any trem olite, then?

23 say, w ell, let's translate that data  in to  a  consum er 23 A  It w ould no t have contained asbestos trem olite.

24 product. 24 Q  Okay.

25 A nd U FD A , i f  you  are looking a t o ther 25 W ell, I'm  asking trem olite. W ould  it  have
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1 consum er products, you  m ight w ant to th ink  about using 1 contained trem olite, the m ineral?

2 that as the basis to evaluate. 2 A  It m ight have done, i f  it had  no t been

3 It's — again, it's hypothetical, b u t it's 3 selectively rem oved at the m ine.

4 ju s t an individual's com m ent. It's no t som ething that 4 Q  W as it supposed to  have been  selectively

5 w ould  - 1 w ould  see personally  as being valid  today. 5 rem oved a t the m ine?

6 Q  W ell, w hat w e learn about the policy  o f  a 6 A  P art o f  the m ining process is that the m iners

7 com pany is w e  evaluate the com m ents o f  its individuals; 7 operate in  the talc areas and i f  they  see rock that is

8 right? 8 n o t talc , then  they  are required  to  rem ove it.

9 A  Yes. P ast individuals in this case, yes. 9 Q  Okay.

10 Q  There is no  g iant Johnson &  Johnson robot that 10 D id  Johnson &  Johnson have a t any tim e an

11 takes into account all o f  the people 's opinions and 11 internal lim it on  how  m uch o f  the m assive trem olite or

12 then  speaks fo r the  com pany, is there? 12 other am phiboles could b e  allow ed in  the  ore?

13 A  N o, there is -- w hat you  have there is a  letter 13 A  I've no t seen that as part o f  the requirem ent.

14 w here tw o individuals have m ade a  com m ent. 14 The requirem ent w as that the product should

15 Q  Okay. 15 be a t the specification o f  the CTFA , w hich is asbestos

16 A  O r at least one individual. T w o individuals 16 free.

17 have signed it. 17 Q  W ell, let's be  clear, the C TFA  J4-1 requirem ent

18 Q  N ow , le t m e ask  you th is question. 18 cam e ou t in '76; right?

19 Johnson &  Johnson understands that O SH A 19 A  C orrect, yes.

20 lim its w ere w orkplace exposure lim its pu t in  p lace  for 20 Q  So before '76, okay, y o u  said  that it w as your

21 asbestos in the w orkplace; right? 21 expectation that Johnson &  Johnson never had asbestos

22 A  Correct, yes. 22 in any o f  its products.

23 Q  Is Johnson &  Johnson aw are o f  any grounds, 23 W ell, let's ta lk  about the m inerals; okay?

24 w hether in  governm ent o r science, to  try  and  evaluate 24 B efore '76, w hat w as Johnson &  Johnson’s

25 the  safety o f  a  consum er product to be  used  on babies 25 policy  on the allow ance, o r  not, o f  asbestos m inerals
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1 in  the non-m assive form  in the ore? 1 d etect o r  no t detect.
2 A  The requirem ents going back to  the 1940s w as 2 Essentially , w here you  have non-detect, it
3 th at the  product shou ld  be  free from  needle-like 3 m eans there 's none there.
4 particles, w hich  w ould  have included asbestos. 4 Q  Okay.
5 S o  although n o t using  th a t nam e, asbestos, 5 Is that w hat non-detect m eans? There 's none
6 they  w ere described as needle-like o r acicular 6 there?

1 particles. 7 A  It m eans there 's none there by  that particular
8 Q  Right. 8 test m ethod.
9 A  W hich w ould  have included asbestos, and  the 9 Q  Right.

10 product w as required  to  be free from  such particles. 10 So let's ju s t use a  — I'm  no t a  scientist,

11 Q  D id  Johnson &  Johnson have a  lim it on the 11 so I'm  going to use sort o f  a  very  basic  exam ple.

12 am ount o f  trem olite, the  m ineral o r anthophyllite, the 12 I f  w e w anted  to know  w hether o r no t I had

13 m ineral, o r actinolite, the m ineral, in the ore that it 13 bacteria  on m y skin -  now , hum an beings are covered in
14 purchased? 14 bacteria; right?

15 A  B ack in  the  -- back  in the  '40s, '50s, that 15 A  Yes, you are.
16 definition w as never given to  those m inerals. T hey 16 Q  In  and  out?

17 w ere sim ply  described as "absence o f  needle-like 17 A  Y eah, yeah.
18 particles", w hich  w ould  have included any  an asbestos 18 Q  R ight. Okay.
19 type particles. 19 B ut i f  I w anted  to know  i f  there w as bacteria

20 Q  H as Johnson &  Johnson ever found asbestos 20 on m y skin, I could use a  tool called a  m agnifying
21 particles in its source talc? 21 glass and I could  look a t m y skin and  I w ould  be

22 A  N o t in the source talc from  the  V al C hisone or 22 non-detect for bacteria; right?

23 any o f  the o ther m ines, no. 23 A  A h, that's the  w rong  tool.
24 Q  Okay. 24 Q  R ight. It is the w rong tool.

25 So Johnson &  Johnson has never found asbestos 25 A  Yeah.
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1 in any  o f  its source talcs? 1 Q  B ut i f  I used  that tool, it's still a  tool to

2 A  Correct. 2 m ake th ings bigger, right, and to be able to see things

3 Q  M eaning trem olite, actinolite, anthophyllite o r 3 better; right?

4 chrysotile in  any  o f  its ores; correct? 4 A  Yeah.

5 A  In the asbestos form  o f  those m inerals, 5 Q  B ut it w ould  be the w rong tool to try  to  see

6 correct. 6 bacteria  on  m y skin, because i t  doesn 't have a  level o f

7 Q  Okay. 7 sensitivity  that w ould  allow  m e to see it; fair?

8 N o asbestiform  o r asbestos form  chrysotile, 8 A  T hat is  correct, yes.

9 trem olite, actinolite o r anthophyllite in any o f  its 9 Q  Okay.

10 ores? 10 I w ould  need probably a  skin sam ple in at

11 A  That is correct. 11 least a  light m icroscope; right?

12 Q  Ever? 12 A  Y ou w ould, yes.

13 A  That is correct. 13 Q  Okay.

14 Q  H as Johnson &  Johnson ever found any asbestos 14 A nd  i f  I w anted  to see w hat w as going on

15 o r asbestiform  m inerals in any o f  its products -- 15 deep, deep, deep w ith in  that bacteria, I m igh t have to

16 fin ished products? 16 ju m p  to a  transm ission or a  scanning electron

17 A  T hey have not. 17 m icroscope; right?

18 Q  N ever? 18 A  Y ou w ould, yes.

19 A  N o, never. 19 Q  A ll right.

20 Q  A s a  scientist, you  understand that there is a 20 So it w ould  be w rong to say  there w as no

21 difference betw een  the term s zero  and  non-detect; 21 bacteria  on m e because it  w as non-detect by  a

22 correct? 22 m agnifying glass; isn 't that true?

23 A  I t  is  a  scientific phrase, yes. 23 A  Y es, y o u  w ould  be  using the w rong test m ethod.

24 N on-detect m eans it's non-detectable, and, as 24 Q  Right.

25 a  scientist, you use test m ethods w hich  allow  you  to 25 So i f  you  w ant to know  w hether or no t a
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1 contam inant o f  som ething like talc is really  there, you 1 A  N o.
2 g o t to  use  — you  got to  select the  righ t tool; right? 2 Q  W hat about W ild  and K leinjans in  2003, C hildren
3 A  Y ou do indeed, yes. 3 and  increased  susceptibility? H ave you  read  that?
4 Q  O kay. 4 A  N o.
5 A  Y eah. 5 Q  W hat about M iller in 2004, Environm ental
6 Q  D oes Johnson &  Johnson agree, generally 6 hazards in  the ch ild h o o d - in childhood?
7 speaking, that children and babies are m ore susceptible 7 H ave you  read  that?
8 to  carcinogens than  adults? 8 A  No.
9 A  There 's no evidence for that. There 's no 9 Q  W hat about Sam et in 2004, R isk  assessm ent and

10 evidence fo r that. 10 child  health?
11 The im m une system s that w e all have are 11 A  No.
12 pretty  equally  developed from  the age o f  three m onths 12 Q  W hat about B arton  —
13 upw ards. 13 M S FR A ZIER : C an you  ju s t stop for ju s t a

14 Q  So it's Johnson &  Johnson 's opin ion — not ju s t 14 second. I th ink  the line m ay  have gotten cut off.

15 your opinion -- that there 's no  evidence that 15 Is anybody on the line?

16 individual children and babies are m ore susceptible to 16 M R  PA N A TIER : L et's take a  break and call

17 carcinogens? 17 back in.

18 A  I've no t seen that evidence. I don 't th ink 18 (O ff the record  a t 12:02 pm )

19 anyone's ever done that -- that k in d  o f  research. But, 19 (O n the record  a t 12:04 pm )

20 yep. 20 Q  A ll right, sir, the next paper I w as going to

21 Q  Okay. 21 ask  you about w as a  paper by  B arton  in  2005,

22 I ju s t w an t to  ask you  about a  few  papers. 22 Susceptibility  from  early  life exposure to carcinogens.

23 H ave you  read  a  paper by  A ra l from  1977, 23 H ave yo u  read  that?

24 M esotheliom a from  asbestos exposure in childhood? 24 A  I've not, no.

25 A  N o. 25 Q  B rent in  2005, V ulnerability  o f  children  to
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1 Q  H ave you  read  a  paper from  1990, K ane, 1 toxicants?

2 M alignant m esotheliom a in young adults? 2 H ave you read  that?

3 A  N o. 3 A  I've no t read  that, no.

4 Q  W hat about Landrigan in  1991, Population o f 4 Q  A  paper b y  H aque in  1996, A sbestos in

5 children  at risk? 5 placentas?

6 A  No. 6 H ave you  read  that?

7 Q  Okay. 7 A  N o.

8 W hat about Landrigan in  1994, C hildren at 8 Q  Okay.

9 risk  to  exposure to asbestos? 9 D oes Johnson &  Johnson agree that w hen you're

10 A  No. 10 looking fo r asbestos in  a  talc product that's going to

11 Q  W hat about the paper by  B earer in 1995, H ow  are 11 be used  b y  consum ers on them selves and their babies,

12 children different from  adults? 12 that the m ost sensitive analytical techniques should be

13 A  No. 13 used so th a t any asbestos present is not m issed?

14 Q  W hat about R obinson and B uckley in  1995, 14 A  T hat is correct, yes.

15 Environm ental factors in childhood cancers? 15 Q  O kay.

16 A  No. 16 N ow , I w anted  to go back to  earlier I asked

17 Q  W hat about Z ahm  and D evesa in 1995, Childhood 17 you  a  question about w hether o r no t there w ere any

18 cancer environm ental carcinogens? 18 m edical benefits o f  the use o f  talc. So I w ant to show

19 A  No. 19 you  a  docum ent.

20 Q  H ow  about H illerdal, 1999, M esotheliom a and 20 T his one is going to  be  E xhibit 10.

21 non-occupational and low  dose exposures? 21 (Exhibit 10 m arked  for identification)

22 A  No. 22 R ight. N ow , this is  a  m em o, Johnson &

23 Q  Okay. 23 Johnson docum ent; correct?

24 W hat about 2003, B im baum , C ancer and 24 A  Yes.

25 developm ent exposure? 25 Q  From  A ugust 13, 1971, subject is Talc; correct?
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1 A  Yeah. 1 Q  B ut they 've ignored  it to that point; right?

2 Q  A nd it says a t the top Confidential underlined; 2 A  N o, because they  say  we've thus far ignored it,

3 right? 3 but in  reality  I happen to know  that the  nickel in  the
4 A  Yes. 4 V erm ont talc  is not w hat w e call biologically

5 Q  Okay. 5 available.

6 It deals w ith  various issues, bu t let's start 6 N ickel that is carcinogenic are n ickel salts,

7 on the front som e. I've got som e highlights. 7 like nickel chloride, nickel sulphate. B ut the nickel

8 Section C  says: 8 that is in the talc  is in  the form  o f  the nickel that's

9 "The B ureau o f  M ines expert w ho testified at 9 in your pocket, the 5 cent, 10 cen t coins. It's a

10 the  behest o f  the  FD A  com m ented on the pure grade talc 10 different m aterial.

11 in  ou r W indsor m ine b u t m entioned the ore next to the 11 The nickel that's in the talc  is trapped in

12 outlying rock cou ld  contain asbestos. It is im perative 12 the n ickel lattice, in the sam e w ay that a  egg yo lk  is

13 that careful selection o f  the ore be m aintained a t the 13 trapped w ith in  the egg shell. Y ou can 't actually  touch

14 m ines. It is alw ays possible that the FD A  m ay inspect 14 the egg yolk; it is trapped inside.

15 the m ines and  our records". 15 So scientists have know n that for a  long

16 D id I read  that right? 16 tim e, that the nickel w as no t actually  biologically

17 A  Y ou did, yes. 17 available on the  skin.

18 Q  N ow , o ther than being w orried  that the FD A  m ay 18 Q  A nd w e're  going to get to that, sir. B ut that

19 com e and look a t yo u r m ine and inspect your records, 19 w asn’t  m y question.

20 y o u 'd  w ant to  be  very  careful about selection o f  the 20 M y question w as: they 're saying here that

21 rock for the safety o f  the people w ho  are using  the 21 they have thus far ignored som ething; right?

22 products; true? 22 A  W ell, that individual m ay have ignored it, bu t

23 A  Yes. 23 I think, certainly w ith in  the m edical departm ent, the

24 Q  Okay. 24 people w ere aw are o f  nickel and the safety o f  nickel.

25 D: 25 Q  W ell, he doesn 't say:
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1 "Q uality  C ontrol should  be  upgraded and the 1 "I have ignored  it".

2 possib le  presence o f  asbestos be  determ ined on periodic 2 H e said:

3 sam ples". 3 "... w e have thus far have ignored".

4 D id  I read  th a t right? 4 Right?

5 A  Yes, you  did. 5 A  W ell, the w ord  "we" is often used  by  people to

6 Q  Okay. 6 include the m e, o r  w e, m y departm ent, or w e a  group.

7 B ut it's yo u r testim ony th at there w as never 7 Q  The royal we?

8 any  indication o f  asbestos in the m ines a t th is tim e in 8 A  The royal w e, yeah.

9 '71; right? 9 Q  A nd w e are in England?

10 A  Yeah. 10 A  Y ou  are, indeed.

11 Q  G o dow n to F: 11 Q  So -- bu t let's look, though. L ook a t the last

12 "D r C ralley  o f  the U S Public H ealth  Service 12 page. H e's cc 'd  three, four, five, 16 people?

13 has published h is concern, w hich  he stated a t the FD A 13 A  Yes.

14 m eeting, regarding m etal content o f  talc, particularly 14 Q  R ight.

15 nickel; this ... [is] a  possible carcinogen. W e have 15 A re you  aw are o f  any m em o w here they w rote

16 an  unusually  h ig h  con ten t o f  n ickel in  V erm ont talc 16 b a ck  to  M r Shelley, w ho  w rote  th is one, and  said , "Y on

17 w hich does no t appear am enable to  rem oval". 17 m ight have ignored nickel, bu t w e haven 't been ignoring

18 "A m enable" m eans able to; correct? 18 nickel"?

19 A  C orrect, yes. 19 A re you  aw are o f  that m em o?

20 Q  "W e m ust delve into the subject, w hich w e have 20 A  I'm  no t aw are o f  a  m em o.

21 thus far ignored". 21 Q  Okay.

22 Is that a  good safe policy? 22 A  A lthough there m ay w ell have been  a  phone call

23 A  It says th a t the com pany is taking a  challenge 23 or a  m em o that I've not seen.

24 seriously, and  i f  there is an issue w ith nickel, then 24 Q  Okay. A ll right.

25 let's look a t it. 25 N ow , i f  you ignore som ething, it m eans you
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1 are aw are o f  it. Y ou can 't ignore som ething you 're  not 1 versus risk"?

2 aw are of; right? 2 A  I'm  no t aw are that they  did. I'm  not aware

3 A  Yes. 3 that they  didn't.

4 Q  Okay. 4 Q  Okay.

5 Y ou  agree w ith  w hat I'm  saying? 5 W ell, you 're  certainly not aw are o f  any

6 A  Yes. 6 w ritten  evidence that they  did; correct?

7 Q  O kay. A ll right. 7 A  I'm  no t aw are o f  any w ritten  evidence.

8 G o ahead and turn  to  page 2. U p a t the  top, 8 Q  A ll right.

9 G: 9 A nd  by  th is poin t in  A ugust 13 o f '71,

10 "It is generally  accepted that the 10 Johnson & Johnson has been advertising the absorptive

11 lung-dam aging particles o f  m inerals are below  10 11 nature, the lubricity, reduction o f  chafing for, w hat,

12 m icrons. R oughly, w e have about 5-8%  o f  such in our 12 80  years by  that point?

13 talc". 13 A  I guess so, yes.

14 Okay. So they 're saying that the 14 Q  Okay.

15 lung-dam aging particles are less than  10 m icrons and 5 15 A nd  here, a t least in  '71, th is individual,

16 to  8 p e r cen t o f  the talc are those lung-dam aging 16 cc'ing 16 others, is saying, "W e haven 't proven that"?

17 particles; correct? 17 A  Yeah.

18 A  A gain, that's n o t -- that's w hat's w ritten, bu t 18 Q  R ight?

19 it's no t factually  correct. 19 A  That's w hat he 's w riting.

20 W hat — i f  th is person, w hoever w rote this, 20 Q  Okay.

21 h ad  been an  expert in lung pathology, he w ould  have 21 A  It's — like I say, it's n o t the v iew  o f  the

22 used  the w o rd  w hat w e call "respirable particles". 22 com pany.

23 Particles below  10 m icrons are those that you 23 Q  W ell, he's an  individual em ployed by  the

24 can  breathe in. 24 com pany; right?

25 Q  A nd they refer to those particles below  10 25 A  H e is and, you know , there 's nothing to  stop

P a g e lll Page 113

1 m icrons as fines; right? 1 h im  f ro m  w r i t in g  h is  o p in io n .

2 A  Yeah. 2 Q  O k a y .

3 Q  A nd then there a t the end o f  the paragraph: 3 A  B u t  i t  is  n o t  th e  v ie w  o f  th e  c o m p a n y .

4 "O f m ore concern are ou r d ifferent b lending 4 Q  A n d  w e 're  n o t  -  w e 're  n o t  a w a re  o f  th e  fa c t

5 m ethods in the plants. R em oval o f  fines w ould  raise 5 th a t  a n y o n e  c a lle d  h im  o u t  a n d  sa id , " Y o u 're  w ro n g

6 production  costs!" 6 a b o u t  th a t" ;  r ig h t?

7 R ight? 7 A  I  d o n 't  k n o w  th e y  d id . I  d o n 't  k n o w  th e y

8 A  That's w hat it says. 8 d id n 't.

9 Q  Okay. 9 Q  O k a y .

10 N ow , let's go  ahead and skip dow n to  I. 10 A  I d o n 't  k n o w  th e y  d id n 't  p ic k  u p  th e  p h o n e .

11 I: 11 L ik e  I  sa y , i t 's  a n  in d iv id u a l 's  o p in io n .

12 "A facet o f  the  situation no t ye t considered 12 Q  R ig h t.

13 is that o f  the efficacy o f  body pow der. A  considered 13 A  B u t  i t 's  n o t  th e  o p in io n  th a t 's  w id e ly

14 approach to  all 'health products ' is that o f  benefit 14 re c o g n iz e d  in  th e  --  in  th e  lite ra tu re  a s  to  th e  v a lu e

15 versus risk. W hile it has generally  been  believed that 15 o f  ta lc .

16 baby  pow der provides lubricity , thus reducing chafing, 16 Q  R ig h t.

17 m ay absorb  m oisture, etc., this has no t been proven 17 T h a t 's  j u s t  w h a t  th is  m a n  w ro te  a t  Jo h n s o n  &

18 insofar as w e know". 18 Jo h n s o n  in  '7 1 ; r ig h t?

19 Is that w hat he  w rote? 19 A  Y e a h .

20 A  That's w hat he  w rote and, like I say, it's not 2 0 Q  O k a y . Y o u  c a n  s e t  th a t  a s id e , sir.

21 necessarily  the  v iew  o f  the com pany and o ther people in 21 Jo h n s o n  &  Jo h n s o n  h a s  fu n d e d  re se a rc h

22 the com pany a t that tim e. 2 2 re g a rd in g  i ts  p ro d u c ts  a n d  th e  in g re d ie n ts  in  th o se

23 Q  D id  any  o f  those 16 people w rite h im  back? A re 23 p ro d u c ts  o v e r  th e  la s t  m a n y  d e c a d e s ; c o r re c t?

24 y o u  aw are o f  any evidence w here he  said  -- w here they 2 4 A  Y e s .

25 said, "Y ou're w rong, w e have proven the health  benefit 2 5 Q  O k a y .

29 (Pages 110-113)
Priority-One Court Reporting Services Inc. -  A  Veritext Company

718-983-1234



Page 114 Page 116

1 N ow , le t m e ask  you  th is question: that 1 "yes" o r "no"?

2 research has included looking a t folks w ho m ined talc; 2 A  Yes.

3 right? 3 Q  Okay.

4 A  Yeah. 4 A  Yes.

5 Q  It's included  anim al studies; right? 5 Q  Sorry about that.

6 A  Yes. 6 T housands o f  tons. T hat w ould  have been true

7 Q  Okay. 7 in  the '60s; true?

8 D id  Johnson &  Johnson ever do  a  study to 8 A  I guess so, yes, yes.

9 track  the people w ho are actually  using  its products 9 Q  O kay.

10 an d  determ ine w hether o r no t its custom ers, and 10 7 0 s?  '80s? '90s?

11 determ ine w hether o r no t those individuals got 11 A  Y eah, I guess so.

12 m esotheliom a? 12 Q  Currently?

13 A  No. 13 A  I don 't know  the current sales figures.

14 Q  O kay. 14 Q  Okay.

15 A nd le t m e ask  you  this: in  the U nited 15 A  B ut probably in that ballpark, yes.

16 States, and  let's ju s t pick  a  decade th a t you  feel 16 Q  A ll right.

17 com fortable talking about — 7 0 s , '80, earlier -  can 17 A n d  Johnson &  Johnson hasn 't m ade any effort

18 y o u  give us som e appreciation fo r the volum e o f  sales 18 to  track  the health o f  the users o f  its products;

19 o f  a  product like Johnson 's B aby Pow der in a  given 19 correct?

20 year, ju s t so w e can  understand it, broadly? 20 A  N o.

21 A  In a  g iven year? M any  thousands o f  tons. 21 Q  T his w ould be  m illions o f  people; right?

22 I don 't know  the exact figures. 22 A  Yeah.

23 Q  O kay. 23 Q  O kay.

24 A  Y eah, several thousand tons. 24 W hen  it com es to research, Johnson &  Johnson,

25 Q  Right. 25 I'm  sure, agrees that scientists should be  able to

Page 115 Page 117

1 A nd  so how  m any -- i f  Johnson 's B aby Pow der 1 conduct their research independent o f  influence from

2 has to be  a t least 90 pe r cent talc  — 2 interested  parties; correct?

3 A  M m m  hm m. 3 A  Correct.

4 Q  — how  m any containers can you  get ou t o f  a 4 Q  Y ou're a  scientist; right?

5 ton, generally , w ith  the understanding that different 5 A  Yes.

6 sized containers? 6 Q  H ave you  ever done research?

7 A  Y eah. 7 A  Yes.

8 Q  I ge t that. B ut ju s t generally? 8 Q  D id  you  w an t to  be  influenced by  interested

9 A  W ell, a  ton  is 2 ,000 pounds. H a ifa  pound 9 parties?

10 container. 4 ,000 8 ounce containers. 10 A  N o, indeed.

11 Q  O kay. A ll right. 11 Q  Okay.

12 A  Yeah. 12 A nd  w hy w ould  you  no t w ant to be influenced

13 Q R oughly speaking, you get 4 ,000 o r  so? 13 b y  interested parties?

14 A  Y eah. 14 A  B ecause an  interested party  m ay  have an  opinion

15 Q  R ight. 15 that w ould  differ from  reality  from  the final

16 A n d  you 're  talking about selling thousands o f 16 conclusion.

17 tons p e r  year? 17 It's possible.

18 A  M m m  hm m . 18 Q  Yeah.

19 Q  R ight? 19 A  It depends on  the com pany. I t  depends on the

20 A  Y eah. 20 organization.

21 Q  O kay. 21 Q  T here 's alw ays a  risk  that, i f  an interested

22 A n d  som e years higher; som e years low er, I 'm 22 party  exercises influence over the research, they  can

23 sure? 23 influence the results; correct?

24 A  M m m  hm m. 24 A  T hat is correct, w ith  a  caveat that it depends

25 Q  A nd  I'm  sorry, fo r the record, can  you  say 25 w hat the influence is.
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1 I f  the influence is "I'll give you  $10,000 to 1 J& J w as basically  using  that sam e m ethod I

2 do th is research and say no m ore", then  that's not 2 believe from  about '72, '73, that tim efram e, plus

3 really  an  influence. It's ju s t a  case of, "I'm  doing 3 transm ission electron m icroscopy.

4 th is jo b  and  I'm  getting $10,000 for it". 4 Q  So w e'll -- w e'll ge t into that. W e've got

5 Q  Okay. 5 p lenty  o f  docum ents on that.

6 Funding alone m ay no t be undue influence is 6 B ut w hen w as the  first tim e that use o f  TEM

7 w h at you 're saying? 7 becam e routine?

8 A  That's w hat I'm  saying, yes. 8 A  W ithin  Johnson &  Johnson?

9 Q  U ndue influence w ould  be w hat? 9 Q  Y es?

10 A  U ndue influence w ould  be v isitations to the 10 A  I believe around '74, '75.

11 laboratory, looking a t the results and saying, "D o you 11 Q  A nd  how  often w as Johnson &  Johnson using

12 really  m ean this?" 12 transm ission electron  m icroscopy on its ore to  test it

13 It's actually  try ing  to interfere w ith  the 13 for asbestos?

14 final outcom e, the final results. 14 A  The unground ore? The raw  ore? I don't know

15 Q  Trying to  control it? 15 the answ er to  th a t question.

16 A  T rying to  control it, yeah. 16 Q  W ell, that's -  you 've g iven m e a  question,

17 Q  A nd w hat about -  w hat about sending a  letter 17 w hich is: raw  versus unground?

18 to  the researcher saying, "H ere's the results w e 'd 18 A  Yes.

19 like"? 19 Q  E xplain the difference?

20 A  T hat w ould  be  unprofessional. 20 A  Okay.

21 Q  Okay. 21 The m ine produces ore. The m ine w ill have

22 It w ould  be  im proper to  exert influence on 22 their ore validated, confirm ed and checked for quality

23 the direction o f  scientific study; correct? 23 on a  regu lar basis before it's ground.

24 A  Yeah. 24 That's som ething that m ost m ines w ill do on  a

25 Q  It w ould  be  im proper to exert influence on  a 25 fairly  regu lar basis.

Page 119 Page 121

1 scientific study to  try  and shape the results; correct? 1 So that's separate from  the final ground

2 A  Correct. 2 talc.

3 Q  W ould  Johnson &  Johnson ever fund scientific 3 Q  Okay.

4 research  so that they  could contro l it? 4 W hat parts o f  the ore process process w as

5 A  I w ould  hope not. I'm  no t aw are that that's 5 Johnson &  Johnson using transm ission electron

6 ever occurred. 6 m icroscopy on regularly  w hen it d id  start doing it

7 Q  A ll right. 7 regularly?

8 D id Johnson &  Johnson ever engage in  the 8 A  In the 1970s?

9 suppression o f  publications it found hostile  o r  adverse 9 Q  M m m h m m ?

10 to  its interests? 10 A  E arly '70s?

11 A  I'm  no t aw are that, no. 11 Q  Y es?

12 Q  D id  Johnson &  Johnson ever set out to 12 A  Sorry, w ould  you rephrase the question?

13 com prom ise o r  discredit researchers w ho had im plicated 13 Q  Yeah. I guess w hat I'm  asking is: in  w hat part

14 talc as containing asbestos? 14 o f  the process w as the T E M  testing  com ing in?

15 A  N o, I'm  no t aw are o f  that. 15 A  O kay. M y  understanding, it w as done bo th  on

16 Q  Okay. 16 the validation  o f  the initial ore sam ples, o r regular

17 D id  Johnson &  Johnson ever system atically 17 ore sam ples on an audit basis, and  then  obviously on

18 follow  talc users — w ell, actually, I already asked 18 the  actual talc  produced, ground dow n to the fineness

19 y o u  that, so  never m ind. 19 that w as required. Both.

20 W hen d id  Johnson &  Johnson begin  using 20 Q  Okay.

21 transm ission  electron m icroscopy to  analyze either its 21 So w hen they  validate a  source, they w ould

22 ore, the ore sources that it  w as getting fo r talc or 22 test it?

23 the final product? 23 A  Yes.

24 A  I believe it  w as before the C T FA  published 24 Q  A nd then  w hen it w as ground, they  w ould test

25 their 1976 m ethod. 25 it?

31 (Pages 118-121)
Priority-One Court Reporting Services Inc. -  A  Veritext Company

718-983-1234



Page 122 Page 124

1 A  Yes. 1 Q  Okay.

2 Q  H ow  often  w ould  they  test the ground  talc in 2 Johnson &  Johnson has even referred to its

3 the early  '70s w ith  TEM ? 3 baby pow der as a  "sacred cow "?

4 A  O kay. I t w a s - - tended  to  be  done every tw o 4 A  I've no t seen that.

5 w eeks, every  — bi-w eekly, I think the phrase is. 5 Q  Okay.

6 Q  R ight. 6 A  B ut i f  you 've got that docum ented, then  that's

7 A  Initially, som etim es w eekly, b u t m ostly 7 not unreasonable.

8 bi-weekly. 8 Q  Okay.

9 Q  Okay. 9 A  B u t I've certainly no t seen  that expression.

10 N ow , w hen  w e look a t the docum ents regarding 10 Q  A nd  the cornerstone o f  the  baby  products

11 testing, w ill that give us the best pictures o f  w hat 11 com pany. Y ou w ouldn 't disagree w ith  that, w ould you?

12 they w ere doing? 12 A  W ell, again, i f  — you  m ay w ell have that

13 A  I w ould  hope so, yes. 13 docum ented. I have n o t seen that.

14 Q  A ll right. 14 Q  O kay. So let's do "sacred cow" first.

15 N ow , I asked you  before w hether or not 15 So this is Exhibit 11.

16 Johnson &  Johnson referred  to  its baby  pow der as an 16 (Exhibit 11 m arked fo r identification)

17 institution; you  said  it did? 17 A  Thank you.

18 A  Yeah. 18 Q  Y ou can see here, sir, there's a  -  these are

19 Q  Right. 19 som e em ails, and this is from  — the  second em ail down

20 A  It did. 20 is from  Steven M ann, w ho w e know ; right?

21 Q  Johnson &  Johnson has regularly  referred to its 21 A  Yes.

22 baby  pow der as "the franchise"; right? 22 Q  A nd  he w rites to  Paul and Lorena. Paul

23 A  That's a  m arketing phrase, b u t it  has been 23 Sterchele and  Lorena Telofski.

24 described as a  franchise, yes. 24 A nd he actually  spells "sacred" w rong, but I

25 Q  T heir flagship product? 25 think w e can agree that's w hat he 's m eaning.

Page 123 Page 125

1 A  It is one o f  the flagship products. 1 H e says:

2 Q  Okay. 2 "M y sense is that the B aby Pow der is such a

3 A  A long w ith  baby  lotion, yeah. B aby sham poo. 3 If

4 They're flagship products. 4 A nd he says:

5 Q  "Flagship" m eans that's the product people 5 "... scared cow  that w e w ill ju s t leave it

6 th ink  o f  and  associate w ith  the  com pany w hen they think 6 alone".

7 o f  the com pany? 7 H ave you  ever heard  o f  the expression "scared

8 A  That's correct, yes. 8 cow"?

9 Q  Right. 9 A  N o.

10 M ost people, w hen they th ink  about Johnson & 10 Q  H e m eans "sacred cow "; right?

11 Johnson, they 're e ither th inking about baby pow der or 11 A  O kay. I'll take your w ord fo r it.

12 they 're  th inking about that baby sham poo; right? 12 Q  W ell, you  te ll m e, am  I wrong?

13 A  Y eah, o r Band-A id. 13 A  Y eah, yeah, I'll take your w ord  for it.

14 Q  Okay. 14 Q  O kay. W ell, I w ant your word.

15 A  T hose are w ell know n brands that have been 15 T hat m eans — he's saying "sacred cow";

16 around fo r generations, yeah. 16 right?

17 Q  Okay. 17 A  C ould  well —

18 J& J m akes thousands o f  products, though; 18 M R  G A FFR EY : D o you  have a  date on that?

19 right? 19 M R  PA N A TIER : Yeah, sorry. That is  6.30.2003

20 A  T hat is correct, yes. 20 at the top. A ll right.

21 Q  Okay. 21 Q  H e calls B aby Pow der a  sacred  cow  there; right?

22 A nd the baby pow der is easily  the  top one o r 22 A  H e does, yes.

23 tw o  products that people th ink  o f  w hen they  th ink  o f 23 Q  Okay.
24 J& J; right? 24 A nd  he's n o t an underling; right? M r M ann is

25 A  T hey do, yes. 25 a  pretty  high up  guy?

32 (Pages 122 - 125)
Priority-One Court Reporting Services Inc. -  A  Veritext Company

718-983-1234



Page 126 Page 128

1 A  H e’s a  toxicologist. 1 little  holes.

2 Q  Okay. A ll right. 2 So in a  sense they  are intended so that if

3 Sir, you  can se t that aside. 3 you  — i f  the cap is closed  and you invert the tub o f

4 This nex t one w ill be  E xhibit 12. 4 baby  pow der, nothing w ill com e out.

5 (Exhibit 12 m arked  fo r identification) 5 Q  So ju s t by  — it's Johnson &  Johnson 's opinion

6 Okay. E xhib it 12 is a  Johnson &  Johnson 6 th at ju s t  rotating the top m akes it  ch ild  proof?

7 docum ent; right? 7 A  It closes the — closes the cap.

8 A  Yeah. 8 T here 's never — no such — I'm  not aw are o f

9 Q  This is from  back in June o f  1966; true? 9 an y  child  p ro o f closure that could w ell be developed.

10 A  Yeah. 10 Q  O kay. A ll right.

11 Q  A ll right. 11 So Johnson &  Johnson has never put a  child

12 N ow , this is -  the subject here is JO H N SO N ’S 12 p ro o f  top on  its talc?

13 B aby Pow der Talc A spiration; right? 13 A  It's produced  — p u t a  child  resistant closure

14 A  M m m hm m . 14 on  the top, w hereby i f  the m um  closes the cap to  close

15 Q  W hat does th a t m ean? A spiration? 15 up the seven little  holes, then the pow der w ill not

16 A  O kay. Y eah. I rem em ber this. 16 com e out.

17 It essentially  m eans choking. A t th a t tim e, 17 Q  U nless a  child  opens it?

18 and  certainly since then, there have been cases w here 18 A  U nless the child  — yeah, i f  a  baby 's sm art

19 baby 's grabbed a  tub o f  baby pow der, fa llen back, 19 enough to open it, then  that w ould in theory  happen.

20 tipped  it over its face, m aybe choked w ith  tw o or three 20 Q  W ell, certainly a  young  child. Y ou w ouldn 't

21 ounces o f  pow der. 21 th ink  o f  an  infant as opening a  bottle; right?

22 A spiration  is very different from  inhalation. 22 A  Correct.

23 It's a  m edical — it's a  m edical term . 23 Q  O kay.

24 Inhalation is w hat w e do w hen w e inhale 24 B ut a  sm all ch ild  could?

25 fum es, c igarette sm oke, w hat have you. 25 A  A  sm all ch ild  could, yes.

Page 127 Page 129

1 A spiration, o r talc  aspiration in th is case, 1 Q  Okay.

2 rela ted  to incidences w here there had  been a t that tim e 2 So th is paper, going back to  th is paper, the

3 cases w here baby  o r baby 's little  sister tipped the tub 3 first highlight says:

4 o f  baby pow der on  their face and  blocked the nose and 4 "Baby Pow der represents the cornerstone o f

5 m outh. 5 our baby products franchise" in  66.

6 That's aspiration - 6 T his goes back to u s referring to  it as the

7 Q  W h e n - 7 "franchise" and  the "flagship product"; right?

8 A  — w hich you  can  get into the  lung at that 8 A  Y eah, yeah.

9 p o in t 9 Q  "In addition, w e have a  large investm ent in a

10 Q  Sure, sure. 10 talc  m ine".

11 A nd there w ere — there have been cases o f 11 N ow , that w ould  be the m ine in Verm ont;

12 deaths from  talc aspiration; correct? 12 correct?

13 A  T here have, yes. 13 A  Yes.

14 Q  Yeah. 14 Q  Okay.

15 A nd w hen w as the first tim e that Johnson & 15 "I am  concerned over the conclusions draw n in

16 Johnson p u t a  baby  p ro o f o r  child  p ro o f lid  on  its baby 16 the article, quote.

17 pow der? 17 'In  conclusion, it is strongly u rged  that

18 A  It depends how  w e define "baby p ro o f ' o r "child 18 talcum  pow der be  rem oved  from  the  environm ent o f

19 p ro o f '. 19 children and  the traditional association o f  talcum

20 Q  It m eans a  k id  can 't ge t into in? 20 pow der and babies be  abandoned. It has no m edicinal

21 A  Yeah. I m ean, the — the  issue is to have a 21 value; w herever p laced it serves as a  foreign body; and

22 cap over the product, and m y understanding o f  looking 22 at least three deaths and  an unknow n m orbidity  have

23 at som e o f  those from  the 1940s is they  have a  screw 23 resulted  from  th is silicate powder".

24 cap  over the seven little  holes, and a t a  later date, 24 A nd that's a  quote from  this article in the

25 it's a  ro tor cap w here it w ill close over the seven 25 A m erican  Journal o f  D iseases o f  Children; correct?

33 (Pages 126 - 129)
Priority-One Court Reporting Services Inc. -  A  Veritext Company

718-983-1234



Page 130 Page 132

1 A  T hat w as the opinion o f  the author o f  the 1 data  to  refute th is problem  or to develop m echanism s to

2 article, a  D r H ughes and K alm er in 1966, b u t it's an 2 reduce the hazard".

3 opinion, w hich  they  express, w hich  they 're entitled  to. 3 R ight?

4 Q  R ight, and so they  expressed  the  opinion that 4 A  Yeah.

5 talcum  pow der use on babies be  abandoned; correct? 5 Q  Okay.

6 A  They expressed  that opinion. 6 So develop m echanism s to reduce the hazard.

7 Q  A nd — 7 T here w as never a  true child  p ro o f lid;

8 A  That's their opinion. 8 correct?

9 Q  A nd the further opinion they  had  w as that it 9 A  Correct.

10 h ad  no m edicinal value; right? 10 Q  A nd one o f  their other potential m otives here

11 A  W ell, that's their opinion. It's — I respect 11 w as to  refute th is problem  o f  th is article; right?

12 that opinion. It's no t one that I w ould  agree with, 12 A  Yeah.

13 b u t they're entitled  to  that opinion. 13 Q  Okay.

14 Q  W ell, w e know  from  one o f  our earlier docum ents 14 A  B ut it's w orth  saying that currently it's m y

15 that a  Johnson &  Johnson individual expressed basically 15 recollection that an  option  to reduce the hazard  is

16 the sam e opinion five years later in 1971, w here he 16 proper labeling, and that is the case a t present.

17 said  the benefits have no t been proven; correct? 17 Q  A t p resen t that's the case; right?

18 A  A n opinion by  one individual. 18 A  Yeah.

19 Q  Right. 19 Q  T hat says, "K eep out o f  reach o f  children";

20 A  B ut no t by  pre tty  well anyone else in the 20 right?

21 corporation. 21 A  That's correct.

22 Q  W ell, now  w e're  up  to  a t least three 22 Q  W hen w as the first tim e that appeared?

23 individuals; right? 23 A  I believe in  the late 1980s, early  '90. I'm

24 A  Okay. 24 not sure now.

25 Q  Tw o outside o f  Johnson &  Johnson and  a t least 25 Q  Okay.

Page 131 Page 133

1 one in it; right? 1 A  B ut certainly that is — that is one option

2 A  A nd how  m any em ployees has Johnson &  Johnson 2 that w as taken.

3 got w orldw ide? 3 Q  So Johnson &  Johnson had  been m aking Johnson's

4 Q  W ell, that's a  great question. S o - 4 B aby Pow der fo r how  long by 1990?

5 A  Several thousand. 5 A  A  hundred years.

6 Q  Y eah. 6 Q  O ver a  hundred years?

7 So w hat you 're  saying is — I guess, a re  you 7 A  Yeah.

8 saying th a t in  order for a  com pany to  have an  opinion, 8 Q  Right.

9 every em ployee has to  be surveyed? 9 A nd the first tim e there w as a  w arning that

10 A  N o, b u t an  individual w ith in  a  com pany can 10 said  "K eep out o f  reach o f  children" w as late '80s,

11 raise an issue, issue an  opinion, and they  could  w ell 11 early  '90?

12 say, "Are w e doing the right th ing? Let's challenge 12 A  That's m y  belief, yes.

13 ourselves". 13 Q  W as there anything stopping Johnson &  Johnson

14 That's a  norm al th ing  in  any good business. 14 from  putting  a  -  that w arning on  it a  hundred years

15 C hallenge ourselves to  w hat w e're  doing. A re w e doing 15 earlier?

16 it properly? 16 A  The -  it's a  theoretical hypothetical

17 Q  Okay. 17 question.

18 A  C ould  w e m ake a  be tter jo b  o f  it? 18 Y ou pu t w arnings on  a  product i f  there's a

19 That's -  that's good business practice. 19 valid  reason to do so. I th ink  up  until that tim e

20 Q  Okay. 20 no  one had ever considered there to  be  a  valid  reason.

21 W ell, let's see i f  they 're doing the right 21 A s I've said  before, the current closures,

22 th ing here. Let's look a t their line after the quote 22 w hich go back to  the -  certain ly  to the 1940s, the

23 from  the article: 23 seven little holes w ith  the screw  top cover, providing

24 "W ould it be  possible for us to  initiate 24 m um  exhibits good parental behaviour, w ould  say: yep,

25 basic w ork to  explore th is phenom enon either to obtain 25 you  p u t the cover on, close it  up, screw  it up, and if
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1 it's screw ed on tightly , it isn 't accessible to baby. 1 T hat is a  m edical benefit, to enhance that -

2 Q  Sir, y o u  said  i f  there w as a  good reason for 2 that w hole relationship.

3 it. 3 M S FR A ZIER : Is this a  good tim e to  stop for

4 This article w e ju s t looked a t is 1966. 4 lunch?

5 That's 34 years before 1990; correct? 5 M R  PA N A TIER : L et m e do one docum ent on that

6 A  T hat is  correct. 6 question and then w e'll take a  break, yes.

7 Q  O r 24 years before 1990; right? 7 So this w ill be  E xhibit 13.

8 A  Yeah. 8 (E xhibit 13 m arked for identification)

9 Q  A nd  so 24  years before 1990, they 're aw are o f 9 Q  H ere yo u  go, sir. A ll right.

10 an article about deaths from  aspiration  o f  talc, and  it 10 Sir, do you  see th is is a  docum ent entitled

11 took  'em  24 years to  p u t a  w arning on  it  that said, 11 Johnson & Johnson B aby Pow der Q uestions and A nsw ers

12 "K eep ou t o f  reach o f  children”? 12 Confidential, D ecem ber 1985.

13 A  That's -- that's no t part o f  the story, b u t the 13 D o you see that?

14 w hole story is that there has alw ays been an  adequate 14 A  Yeah.

15 closure on  the  product, and as long as parents exhibit 15 Q  A nd i f  you  go to  -  turn  to the first page on

16 good  parental behaviour o f  closing the cap after use, 16 the inside, it says:

17 keeping the p roduct ou t o f  the w ay  o f  baby, in the sam e 17 "The attached Q uestion and  A nsw er docum ent

18 w ay you w ould  w ith  a  baby sham poo or o ther product, 18 has been  developed fo r lim ited  internal distribution in

19 then  the p roduct is safe. 19 response to the need fo r clarification o f  issues

20 Q  O kay. So the  w arning they  pu t on  there in  1990 20 relating to  baby pow der and talc. Specifically, its

21 or thereabout w asn 't even needed? 21 sole purpose a t th is tim e is to provide designated

22 A  It's good  business practice to  reflect the 22 com pany spokespersons w ith  answ ers to questions w hich

23 practices a t that tim e. 23 could be  raised by  the press. It is no t m eant for

24 C ertainly, that w as the decision that w as 24 distribution to  anyone o ther than  the individuals w ho

25 taken a t that tim e to p u t an extra  w arning on. 25 w ill act as com pany spokespersons as necessary".

Page 135 Page 137

1 Q  A nd so m y question is: they  could  have done it 1 D id  I read  that right?

2 earlier, because they  had notice o f  the  problem 2 A  Y ou did, yes.

3 earlier; correct? 3 Q  A nd then for this one it actually  recom m ends

4 A  In theory, yes. 4 different spokespeople, right, and there 's four o f

5 Q  H ow  m uch  -- how  m uch extra  ink d id it cost 5 them ; true?

6 Johnson &  Johnson to pu t the w arning to keep ou t o f 6 A  Yeah.

7 reach o f  children on the bottles? 7 Q  N ow , you 've seen these before in the com pany;

8 A  I couldn 't answ er that question. 8 right?

9 Q  N ot m uch; right? 9 A  Yes.

10 A  N o t m uch, no , I'm  sure. 10 Q  W here the com pany tries to  help educate its

11 Q  In so far as Johnson 's B aby Pow der w as a  sacred 11 people on how  to  respond to the p ress or to inquiries

12 cow , an  institution, a  franchise, a  flagship, a 12 from  custom ers, e t cetera; right?

13 cornerstone o f  Johnson & Johnson 's business, it w ould 13 A  Yes.

14 be very, very  b ad  for business i f  it ever cam e out that 14 Q  Okay.

15 the baby pow der o r any o f  Johnson &  Johnson 's talc 15 So that's w hat th is is; fair?

16 products ever contained asbestos; correct? 16 A  Y eah, that's correct.

17 A  Yes, correct. 17 Q  Right.

18 Q  A nd none o f  Johnson &  Johnson 's talc products 18 A  Yeah.

19 ever prov ided  any m edical benefits. 19 Q  T urn  to  the page, a t the top it's m arked 3.

20 W e've talked about th is relationship betw een 20 It's got a  3.

21 m om  and baby, bu t m edical benefit; isn 't that true? 21 Y ou know  w hat? W e can actually  skip that.

22 A  N o. Y ou have to define "m edical benefit", and 22 Y ou and I have talked about that.

23 the  term  "m edical" I th ink  that Johnson & Johnson w ould 23 So let's go  straight to -  let's go straight

24 use  w ould  b e  an  im provem ent o f  m other’s bonding w ith 24 to  12, page 12.

25 the baby. 25 O kay. T here 's a  sam ple question here and a
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1 sample answer. 1 S o  th e  tw o  p ro d u c ts  h a v e  s im ila r  e n d  u se , b u t

2 The question is: 2 th e y  h a v e  d if fe re n t  p h y s ic a l  p ro p e rtie s .

3 "You are now test marketing JOHNSON'S Baby 3 Q  O k a y . G o  to  p a g e  2 6 , p le a se .

4 Powder with cornstarch. Why does that product package 4 H e re 's  th e  q u e s tio n  th a t  J& J  h a s  p o s e d  fo r

5 have a  warning label and not JOHNSON'S Baby Powder with 5 its  fo lk s  to  b e  a b le  to  a n sw e r . I t 's  n u m b e r  2  o n  p a g e

6 talc, which is more dangerous?" 6 26 .

7 Answer: 7 F o u n d  it?

8 "Our research has shown that normal use of 8 A  Y e a h .

9 cosmetic talc is safe. As you said, JOHNSON'S Baby 9 Q  O k a y .

10 Power with cornstarch is in the test market stage, and 10 Q u e s tio n :

11 does offer instructional and cautionary labeling. We 11 " T h e re 's  n o  m e d ic a l  b e n e f i t  to  b a b y  p o w d e r ,

12 are in the process of developing this kind of labeling 12 is  th e re ? "

13 for JOHNSON'S Baby Powder". 13 Jo h n s o n  &  Jo h n s o n 's  a n sw e r:

14 Now, this is '85. You said you believed the 14 "T a lc  is  n o t  p re s e n te d  a s  h a v in g  a  m e d ic a l

15 labeling for Johnson's Baby Powder or talc came out 15 b e n e f i t ,  i t  is  n o t  a  d ru g " .

16 late '80s, early '90s; right? 16 Is  th a t  w h a t  Jo h n s o n  &  Jo h n s o n  sa id  th e re ?

17 A Yeah. 17 A  T h a t 's  w h a t th e y 're  sa y in g  th e re , y eah .

18 Q Okay. 18 Q  O k a y .

19 So at this point, Johnson & Johnson is 19 T h e n  th e y  g o  o n  to  ta lk  a b o u t m o is tu re  a n d

20 selling baby powder with cornstarch; true? 2 0 lu b r ic i ty  a n d  a ll  o f  th a t  s tu ff ;  r ig h t?

21 A Yes. 21 A  Y e ah .

22 Q Okay. 2 2 Q  A n d  to u c h in g ?

23 When was the first time Johnson & Johnson 23 A  Y e a h .

24 started selling cornstarch as an alternative to talc? 2 4 Q  R ig h t.

25 A I don't know the answer to that question. 2 5 B u t  th e y  say :

Page 139 Page 141

1 I'm  going to be  straight on that one. I 1 " [ I t ] ... is no t presented  as having a

2 don 't know. 2 m edical benefit, it is no t a  drug".

3 Q  O kay. Thank you fo r being  straight on that 3 Correct?

4 one. 4 A  Yeah.

5 D oes Johnson &  Johnson agree that i f  for any 5 Q  Okay.

6 product it m akes, i f  it is aw are o f  a  safer alternative 6 A  T hat -  le t m e be  clear, the definition o f  a

7 ingredient to  one that it is currently  using, it should 7 drug or a  m edical benefit relates to the U nited  States

8 use  the safer a lternative ingredient? 8 drug law s w here a  d rag  is one substance w hich is

9 A  I f  -  i f  the product produced  the sam e 9 claim ed as having a  therapeutic o r a  treatm ent

10 benefits — sam e benefits and consum er acceptance. 10 condition.

11 Q  Okay. 11 The benefit that I th ink  J& J w ould  describe

12 A  It's n o t unreasonable to  say  that, yeah. 12 it as is one that's in  the very  last line there:

13 Q  Okay. 13 "... w hich fulfills a  docum ented

14 Is cornstarch  a  safer alternative to talc? 14 psychological need for 'touching and bonding'".

15 A  It's an  alternative and  it's safe, bu t the 15 Q  R ight.

16 behaviour is very  different, and  I'll try  and explain 16 A  W hich is no t m edical in the sense o f  treating

17 w hy. It's to  do w ith  the physics. 17 as you  w ould  for a  headache or a  heart condition. It

18 Talc is dry. It acts as a  dry  lubricant. 18 is a  psychological benefit to  help bond  m other w ith

19 The talc  particles, w hich  look like little  dinner 19 baby.

20 plates, side p lates, they  slide over each o ther to  give 20 Q  Right.

21 th at dry lubricious feeling. S ilky feeling. 21 T here is no -- setting aside w hatever

22 C ornstarch, on  the o ther hand, is -- it's the 22 regulatory  defin ition  is, righ t -  there is no m edical

23 sam e stu ff you  m ake sauce w ith. It absorbs quite a  lot 23 benefit to Johnson 's B aby Pow der.

24 o f  m oisture. I t doesn 't slide, bu t it's good fo r 24 T here are  o ther benefits that Johnson &

25 absorbing m oisture. 25 Johnson w ants to  ta lk  about, bu t no  m edical benefits;
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1 correct? 1 Last one. G o to  page 44.

2 A  W ell.n o . L et m e -- le t m e rephrase that, 2 Last question. Q uestion 3:

3 then, because I think I w as try ing  to explain that a 3 " If  your ow n studies link  talc  to ovarian

4 m edical benefit can include benefits w hich  are no t ju s t 4 cancer, w ill you pull your talc  products o f f  the

5 drug type related, like aspirin  o r sudam enafin o r a 5 m arket?"

6 heart drug. T hose are obviously m edical benefits. 6 Answer:

7 B ut the  m edical benefit, i f  y o u  like, is m uch 7 " If  such tests prove a  cause and effect

8 greater than w hether it's treating a  headache or w hat 8 relationship, yes w e w ould  rem ove our talc  products.

9 have you. 9 Johnson &  Johnson w ould never place baby pow der users

10 It's a  broader benefit involving that deep 10 a t unacceptable risk. The safety o f  the consum er is

11 psychological relationship — 11 o u r prim ary  concern".

12 Q  M m m hm m . 12 Is that -  d id  I read  that right?

13 A  — betw een a  m other and a  baby, and m any people 13 A  Y ou did, yes.

14 w ould  say that that is still a  m edical benefit. 14 Q  Okay.

15 It doesn 't ju s t stop because you 're not 15 It said.

16 dealing w ith  a  headache, o r  w hat have you, o r a  cough 16 "... w ould  never place ... users at

17 or a  cold. 17 unacceptable risk".

18 Q  Okay. 18 Is there an  acceptable risk  that Johnson &

19 A  It's a  broader -- broader benefit. 19 Johnson w ould  place its consum ers in?

20 T hat w hole relationship betw een m other and 20 A  N o  risk  is acceptable.

21 baby  is one w hich in m odem  society  is one w hich could 21 Q  O kay. N o risk  is acceptable. Okay.

22 easily  break  dow n, and w e get cases w here m um s have no 22 A ll right, sir. Y ou can set that aside and

23 affinity  fo r their baby. 23 w e can go o f f  the record  for our break.

24 Q  A nd is that because they  d idn 't use talc? 24 (O ff the record  a t 12:42 pm )

25 A  N o. I'm  ju s t saying that's one w here m aybe the 25 (O n the record  a t 1:23 pm )

Page 143 Page 145

1 psychological relationship never develops. 1 B Y  M R  PA N A TIER:

2 Q Okay. 2 Q  A ll right, sir. A re you  doing all right?

3 A Developing that psychological relationship with 3 A  Thank you, yes.

4 products like talc, with baby lotion, baby cream, is 4 Q  Okay.

5 quite important for that relationship between a mother 5 So let's quickly go back to Exhibit 6. This

6 and a baby. 6 is the one w here I w as asking you about IARC, and you

7 Q They get the same benefit if  they use 7 had  said you had  applied  to  be an  observer, no t one o f

8 cornstarch powder, too; right? 8 the experts; correct?

9 A They would, yes. 9 A  T hat w as m y intention, yes.

10 Q Yeah. Okay. 10 Q  Okay.

11 So let's turn to page 41. 11 G o ahead and turn  to the second page, and the

12 A Yes. 12 very  last sentence from  V incent C ogliano and  Robert

13 Q At the top o f that one. 13 Baan.

14 Question: 14 T hey say:

15 "Why is J&J changing its flagship product to 15 "Finally, you  m ay w ish  to note that M onograph

16 contain cornstarch?" 16 m eetings can  accom m odate a  lim ited num ber o f  Observer:

17 Answer: 17 w ho m ay be nom inated v ia our w eb site until N ovem ber

18 "We are not changing our flagship product. 18 1".

19 JOHNSON'S Baby Powder has been on the market nearly 100 19 A  Yeah.

20 years and it remains the baby powder preferred by 20 Q  So it appears you w ere applying to be  one o f

21 consumers". 21 the experts on the  w orking group, because they  actually

22 So there they've called Johnson's baby powder 22 offer you  to  apply  to  be  an  observer; correct?

23 their flagship product; correct? 23 A  W ell, I read  w hat it says here, bu t that is not
24 A They have, yes. 24 the reality. T hat does no t reflect the reality.

25 Q Okay. 25 Q  Okay.
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1 A  I d idn 't expect to be accepted as on the 1 consum er products com pany. W hen I w as there, it was

2 w orking group, the expert w orking group. I d idn 't 2 in -  ju s t  outside Princeton.

3 apply to that. M y  intention w as to apply  as an 3 Q  O kay.

4 observer. 4 A  Yeah.

5 They — it's alm ost — th is reads to m e like 5 Q  A nd  d id  they  get subscriptions to  journals and

6 it's a  standard boilerplate le tter that they 've ju st 6 things like that?

7 stuck -- cu t and  pasted  and sent it out. 7 A  Yes.

8 Q  W ell, either w ay, they  certainly are treating 8 Q  Such as JA M A ?

9 it as i f  you applied  to  be an expert on  the w orking 9 A  Yes.

10 group, and they  offered  you  to  app ly  to be  an observer; 10 Q  Right.

11 co llect? 11 That's the Journal o f  the A m erican M edical

12 A  W ell, like I say, th is reads to  m e like it's a 12 A ssociation; right?

13 standard boilerplate response that's been  cu t and 13 A  Y es, that's correct.

14 pasted. 14 Q  Som e o f  the o ther b ig  ones w ould be  the British

15 I d id n o t apply  because, basically , I 15 Journal o f  Industrial M edicine; right?

16 didn 't — yo u  know , I knew  w ho the people w ere w ho were 16 A  It's — yeah, I can 't recollect that particular

17 going to  be on  the IA R C  w orking group, the actual 17 one, bu t it's the k ind  o f  thing that w ould  be there.

18 party. In  fact, they 're people w ho are -- that's fine. 18 Q  Okay.

19 They're nom inated. 19 A  In principle, yes.

20 B ut m y  in tention w hen I applied  w as to apply 20 Q  N ew  E ngland Journal o f  M edicine?

21 to  be  nom inated  as an  observer, and I d id  apply  through 21 A  Y eah, N ew  E ngland Journal o f  M edicine.

22 the  website. 22 Q  The Lancet?

23 So th is — th is response — it looks like 23 A  Yeah.

24 it's a  fairly standard response — is one w hich 24 Q  W hat about the N ew  Y ork A cadem y o f  Sciences?

25 m entions, b u t it doesn 't describe the reality  o f  the 25 A  I can 't rem em ber. It's not one that's top o f

Page 147 Page 149

1 situation. T he reality  w as that I applied  to  be  an 1 m ind.

2 observer. 2 Q  Okay.

3 Q  Okay. 3 A  That's for sure.

4 They are certainly no t responding as i f  you 4 Q  A nd, a t least fo r the b ig  journals, things like

5 applied to  be  an  observer; correct? 5 JA M A  and N ew  England Journal o f  M edicine, B ritish

6 A  T hey are and, you  know , like I say, th is reads 6 Journal o f  Industrial M edicine, are those types o f

7 to  m e like th is is a  standard boilerp late  response 7 journals that they  w ould  have had  subscriptions to for

8 w here som eone's ju s t cut and  pasted  a  standard letter, 8 decades?

9 w hich they  send ou t to  anyone and  everyone. 9 A  I w ould  th ink  so, yes.

10 B ut I app lied  to be  an observer. 10 Q  A ll right.

11 Q  Okay. 11 A  Y es, yeah.

12 O kay. Y ou  can set that aside. A ll right. 12 Q  O kay. A ll right.

13 Y ou can se t that aside, sir. 13 N ow , w hen d id  Johnson & Johnson first learn

14 A  Yeah. 14 that asbestos could  be  hazardous in  any context?

15 Q  O kay. Johnson &  Johnson. 15 A  In  the m edical literature, you  can  find  reports

16 D id  Johnson &  Johnson keep a  library? 16 o f  asbestos disease, asbestosis, going back to  the turn

17 A  Yes. 17 o f  the last century, the early  1900s, you 'll find

18 Q  M edical library? 18 reports o f  asbestos disease in industrial workers.

19 A  Yes. 19 Q  Okay.

20 Q  Okay. 20 A nd  then going into the 1930s you see

21 Pretty  b ig  m edical library; true? 21 instances o f  cancer from  asbestos; correct?

22 A  Yes. 22 A  C orrect, yes.

23 Q  Right. 23 Q  A ll right.

24 W as that there in  N ew  Brunsw ick? 24 A nd, in  fact, in  1949, in  the Journal o f  the

25 A  It w as in the research departm ent o f  the 25 A m erican  M edical A ssociation, there w as a  paper — I
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1 have it here — called — it w as an editorial called 1 exam ination w ith  detailed  histologic analysis."

2 A sbestosis and cancer o f  the lung. 2 Q  Right.

3 A re you fam iliar with that one? 3 So that's — this author a t least is pretty

4 A  N o, no. 4 convincingly  putting  the case for lung cancer from  the

5 Q All right. 5 disease asbestosis; fair?

6 I'm  ju s t going to mark that one. Let's chat 6 A  He is, yes.

7 about that one for a minute. 7 Q  A ll right.

8 Exhibit 14. There you go. 8 A nd  you  don 't dispute that that appeared in

9 (Exhibit 14 marked for identification) 9 the  literature in  JA M A  in 1949, do you?

10 M S FROST: D id you say Exhibit 14? 10 A  T hat is  exactly  w hat is w ritten  here, yes.

11 M R  PANATIER: Yes, that’s 14. 11 Q  Okay.

12 M S FROST: Okay. 12 Y ou can se t that aside, sir.

13 BY  M R  PANATIER: 13 There w e go. T his is Exhibit 15.

14 Q All right, and that is an editorial by 14 (Exhibit 15 m arked for identification)

15 Fishbein. I think it's on the front cover. 15 This is — i f  you  turn  to the second to last

16 A It is on the font page, yeah. 16 page, you'll see your signature there from  July  7,

17 Q Right. 17 2016?

18 Published in  the Journal o f  the American 18 A  Yeah.

19 M edical A ssociation in 1949; right? 19 Q  R ight?

20 A  Yeah. 20 A nd  this is a  declaration that you filled out

21 Q Okay. 21 in  the P ayan case, o r Payan case?

22 A nd inside there is the title o f  the article 22 A  Yes.

23 highlighted, w hich is -  what? W hat does it say? 23 Q  R ight. Okay.

24 A  A sbestosis and cancer o f  the lung. 24 W as this a  case w here you w ere retained as an

25 Q Okay. 25 expert w itness b y  Johnson &  Johnson 's law yers?

Page 151 Page 153

1 A nd then there's another highlight that I've 1 A  Yes.

2 got there. D o you w ant to  read that out loud? 2 Q  Is th is an ovarian cancer case?

3 A Yeah. 3 A  No.

4 "During [the] 23 years, 1924 to 1946 4 Q  Okay.

5 inclusive, 235 deaths, either caused by  asbestosis or 5 A  N o , it wasn't.

6 in  w hich asbestos had been established at necropsy, 6 Q  A ll right.

7 w ere reported to  the C hief Inspector. Cancer o f  the 7 G o to  page 3.

8 lungs or p leura was found in 31 o f  these cases." 8 A  I'm  no t — I don 't w ant to be  certain  on that.

9 Q A nd they're talking about cancer o f  the lungs 9 Q  O kay. That's fine.

10 or pleura in  individuals exposed to asbestos — w ith 10 A  I w as retained, bu t it's a  w hile back.

11 asbestosis; correct? 11 Yeah?

12 A Yes. 12 Q  Okay.

13 Q Okay. 13 D o yo u  see paragraph 18, you  write:

14 N ow, the pleura, that's w here m esotheliom a 14 "A lthough asbestos w as no t know n as a  hazard

15 occurs; correct? 15 in  1949, the  presence o f  asbestos w as even a t that tim e

16 A Correct, yes. 16 considered h igh ly  undesirable as the 'feel' o f  its

17 Q A ll right. 17 presence on the skin is regarded as unpleasant and

18 G o ahead and turn the page to the next page. 18 cosm etically  unacceptable".

19 There's another highlight. G o ahead and read that 19 O kay, and you 're  talk ing  about i f  it w as in

20 highlight for us. 20 talc; right?

21 A "As the available evidence shows that the 21 A  Yes.

22 occurrence o f  cancer o f  the lung is related to 22 Q  Okay.

23 pulm onary asbestosis a n d ... not m erely a possible 23 B ut you  say:

2 4 sequela o f  exposure to asbestos d u s t , ... all fatal 24 "A lthough asbestos w as no t know n as a  hazard

25 cases o f  asbestosis there should be [a] postm ortem 25 in  1949 ..."
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1 N ow , that's no t true, is it? 1 have been expected."

2 A  N o, it's probably a  m isunderstanding. 2 A nd  you don 't dispute that that w as published

3 I f  you  go three lines h igher in bo ld  font, a 3 in  1898, here in  England?

4 larger font — 4 A  Y eah, that's right. That w as one o f  the first

5 Q  M m m  hm m . 5 publications, and there w ere o thers that follow ed —

6 A  — the heading talks about Specification o f 6 Q  Okay.

7 C osm etic Talc. 7 A  — in  the next five, ten  years.

8 A nd  w hen I'm  talk ing  about the specification 8 Q  A ll right.

9 o f  cosm etic talc, I 'm  saying that, a lthough asbestos 9 W ere you aw are that the State o f  C alifornia

10 w as no t a  know n hazard  in 1949 as part o f  the 10 had  a  regulation on  airborne asbestos as o f  1936?

11 specification o f  cosm etic talc, so it's really  — I'm 11 A  I w as aw are there w as a  regulation. I  w asn’t

12 talk ing  about the specification o f  cosm etic talc. 12 sure o f  exact date.

13 So I'm  talking about the requirem ent for 13 Q  O kay.

14 absence o f  asbestos in  cosm etic talc. 14 A  B ut I believe you i f  you say 1936.

15 So w hat I'm  saying is asbestos w as no t a 15 Q  A ll right.

16 know n hazard  in talc  in 1949. 16 Y ou don 't dispute it?

17 Q  Okay. 17 A  N o, I don 't dispute it.

18 So yo u ’re  no t -  because the w ords you wrote 18 Q  O kay. A ll right.

19 were: 19 N eedless to  say  — I th ink  this is fairly

20 "A lthough asbestos w as not know n as a  hazard 20 obvious, bu t there has never been a  w arning regarding

21 in 1949..." 21 asbestos on  any o f  Johnson &  Johnson 's talc pow ders;

22 W hat you 're  talk ing  about is in  talc? 22 fair?

23 A  Y es, because that's the  -  i f  you  very 23 A  That's fair.

24 carefully, three lines above in  heavy, bo ld  font, 24 Q  O kay.

25 "specification o f  C osm etic Talc. 25 A  B ecause there 's never been any asbestos in  the
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1 A s I've said, toxicologists have been aw are 1 talc products.

2 that asbestos w as a  hazard  since 1905 or 1903, early 2 Q  N ow , Johnson 's B aby Pow der w as first sold when?

3 publications. 3 A  1890s. N o, a  little earlier than  that. 1870s.

4 Q  A re you  aw are o f  a  publication  actually in - 4 Q  O kay.

5 from  the C h ie f Inspector o f  Factories in  London, 5 A  Yeah.

6 England, in 1898? 6 Q  A nd  the containers and packaging alw ays said

7 A  That's it, yeah. 7 som ething to the effect o f  Johnson 's B aby Pow der or

8 Q  R ight? 8 Johnson &  Johnson B aby Pow der?

9 A  Yeah. 9 A  Correct, yes.

10 Q  A nd, in  fact, there in  th a t publication, they 10 Q  Right.

11 said: 11 From  looking a t som e historical sam ples, it

12 "The evil effects o f  asbestos dust have also 12 looks like there w as a  period  o f  tim e w here the

13 attracted m y  attention. A  m icroscopic exam ination o f 13 containers w ere m etal?

14 this m ineral dust w hich w as m ade by  H M  —" and  that 14 A  Yes.

15 m eans H er M ajesty 's; right? 15 Q  A nd  then there w as a  period  o f  tim e w hen they

16 A  Yeah. 16 w ere plastic.

17 Q  M edical Inspector c learly  revealed the 17 D o you  know  w hen that cross over w as, o r if

18 sharp g lass-like jagged  nature o f  the particles —" 18 there w as ever a c lean cross over?

19 A nd that's — you 've said som ething sim ilar? 19 A  For m ost o f  the tim e, it w as metal. I believe

20 A  Y eah, needle-like. 20 that there w as probably a  tim e, certainly in the UK ,

21 Q  N eedle-like. Right. 21 probably  in the late  '40s, early '50s, w hen it w as

22 A  Y eah, yeah. 22 actually  s tiff  cardboard.

23 Q  " «  and  w here they are allow ed to rise  and to 23 Q  M m m  hm m.

24 rem ain suspended in  the air o f  a  room  in any quantity 24 A  T here w as a  d ifficulty  in getting metal.

25 the effects have been found to be  injurious as m ight 25 They m oved to  plastic in  the early  1980s in
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1 the U K . 1 th ink  probably the sam e tim e in the US. 1 also".

2 Q  Okay. 2 R ight?

3 A  Late '70s, early '80s. 3 A  Yes.

4 N o, I'm  going to  correct that. 4 Q  So you 're  w riting  th is fellow ?

5 Q  M m m h m m ? 5 A  Yeah.

6 A  I th ink  it  w as early 1980s, yeah. 6 Q  A nd you 've attached a  m em o from  Bill A shton to

7 Q  Okay. 7 you.

8 W hen d id  Show er to Show er first com e out? 8 N ow , W illiam  A shton w as a t Johnson &  Johnson

9 A  I don 't know  the answ er to  that question. 9 and dealing w ith  the talc  and asbestos issue since the

10 Q  W hat about Johnson &  Johnson 's m edicated 10 '50s; right?

11 pow der? 11 A  V ery  e arly '5 0 s, yes.

12 A  A gain, I th ink  that w as approxim ately late 12 Q  Yeah. Okay.

13 '60s. approxim ately. 13 A nd  w hat he  w rote to  you  here in 1996, he

14 Q  Okay. 14 says:

15 G oing back, th is w ill bring  us into our next 15 "A ttached is page eleven o f  the current issue

16 topic, b u t it's a  fa irly  recent docum ent. 16 o f  A  C TPA  G uide, w herein  Fred  Pooley m akes the

17 This is E xhibit 16. 17 suggestion that any batch  o f  cosm etic talc w hich reads

18 (Exhibit 16 m arked fo r identification) 18 positive for the  presence o f  am phiboles should be

19 This is a  letter you  w rote in  1996. January 19 rejected  even i f  subsequent exam ination establishes

20 2 9 ,1 9 9 6 ; right? 20 w hether o r no t the m ineral is fibrous o r non-fibrous".

21 A  Yes. 21 So w hat he 's saying there is apparently

22 Q  A nd  it is to  Ian Phillipson, H ead o f  Scientific 22 Pooley, w ho 's been  your consultant for a w hile, is

23 Services a t the  C osm etic T oiletry  &  Perfum ery 23 saying a  lo t o f  talc should  be  rejected w hether -- i f

24 A ssociation Lim ited. 24 it's go t am phiboles, w hether they are fibrous o r  not;

25 T hat w ould  be  the U K  version  o f  the C TFA  or 25 correct?

Page 159 Page 161

1 the PC PC ? 1 A  That's w hat it reads.

2 A  That's correct, yes. 2 Q  Okay.

3 Q  Y ou say: 3 "W e need  clarification on  this since it is in

4 "Please find  attached a  note  to m y se lf from 4 conflict w ith  all w ork  here in the U S based prim arily

5 B ill A shton w ho is a  long serving talc  expert in J&J. 5 on  the m ineral trem olite w hich is p resen t in  trace

6 I show ed B ill a  d raft o f  the C TPA  guide fo r h is 6 am ounts in m any  high grade talcs".

7 com m ent. 7 N ow , w as trem olite p resen t in  the talcs used

8 A s y o u  see, he  has som e concerns on the 8 by  Johnson &  Johnson from  the '60s until through the

9 m atter o f  trem olite. The issue is w hether there should 9 2000s, o r through the — let's say the '90s?

10 be any concern over non-fibrous trem olite. 10 A  O kay. W e alluded to  th is earlier in  our

11 I have a  lot o f  respect for B ill's v iew s on 11 discussions th is m orning.

12 details such as th is and  w ould  propose that you  m ight 12 I f  trem olite w as present, it w as present in

13 sound ou t F red  Pooley  on th is m atter". 13 the  non-asbestos form. W hat's called the "m assive" or

14 N ow , Fred  Pooley  w as a  long tim e consultant 14 "prism atic" form.

15 to  Johnson &  Johnson; correct? 15 Q  B ut w hat yo u r consultant is saying is w hether

16 A  Yes. 16 it's the "m assive" form  o r the fibrous form , it should

17 Q  Okay. 17 be rejected; correct?

18 G oing b ack  certainly to  the early  '70s? 18 A  W ell, that's apparently  w hat it says here.

19 A  Correct. 19 I've no t seen the — I don 't have w ith m e the

20 Q Yes. 20 original C T PA  draft specification.

21 "In  the  final C TPA  m onograph -- i f  the  final 21 It w as a  draft. I know  that.

22 C TPA  m onograph is no t ye t issued to print, could you 22 Q  Right.

23 consider help ing  resolve th is as soon as possible. Y ou 23 A  A nd I w as g iven opportunity  to  com m ent, and

24 w ill see from  the second paragraph o f  B ill A shton's 24 obviously D r Pooley  had a  com m ent.

25 letter that there are long-standing and w ider issues 25 D r Pooley 's com m ent, in  m y opinion, and  I do
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1 respect him , he 's one o f  the w orld 's leading geologists 1 basis”.

2 in  understanding asbestos and  trem olite and  all the 2 R ight?

3 other m aterials that you  m ight find  — it reads to  me 3 A  Yeah.

4 that he  w as be ing  u ltra  cautious. 4 Q  A nd  you  said: freedom  from  asbestos and

5 A nd  w e discussed  this earlier today w here i f 5 am phibole m inerals; correct?

6 y o u  exclude any am phibole, then  you  w ill certainly 6 A  I said  that to  him , yes.

7 exclude any  asbestos, bu t no t all am phiboles are 7 Q  A nd that's basically  w hat Pooley is saying

8 asbestos. 8 here.

9 So he 's tak ing the extrem e cautious -- the 9 N ot ju s t the asbestos, the fibrous, bu t also

10 scientist's approach, w hich is no t unreasonable. 10 the non-fibrous; correct?

11 B ut in this particular case, because the  CTFA 11 A  T hat is correct.

12 specification and  the Johnson &  Johnson additional w ork 12 Q  Okay.

13 that's done to  exam ine talc using  transm ission electron 13 A  A n d  I've explained the rationale for that -

14 m icroscopy and  infrared spectroscopy, c learly  is  able 14 Q  Y ou have.

15 to  separate ou t trem olite asbestos from  the 15 A  — is that in m any cases som e affiliates m ay

16 non-asbestos trem olite. 16 not have the sophisticated equipm ent to  separate out

17 So in a  sense h is concerns are no t — not 17 the asbestos trem olite from  the non-asbestos trem olite.

18 necessarily  va lid  in  this particular case. 18 Q  Right.

19 Q  W ell, nine years later w hen you  author the 19 A  So m y advice to  that particular com pany w as —

20 Process fo r qualification and approval o f  new  or 20 it w as the Philippines — w as to  say: you 've got to

21 alternative sources for cosm etic talc, you actually 21 take th is super-precautionary approach.

22 adopt that freedom  from  asbestos and am phibole 22 Q  It w as w hat F red  Pooley  suggested to  you in

23 m inerals; correct? 23 1996?

24 A  A nd the reason I d id that, the individual w ho's 24 A  It was, bu t a t that tim e, the com pany w as

25 w riting  to  m e w as from  the Philippines com pany and  I 25 already taking th a t super-precautionary approach by
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1 felt that they  d id  no t necessarily  have in  the 1 using transm ission electron m icroscopy in  addition to

2 Philippines the sophisticated m ethodology to take out 2 the  C TFA  specification.

3 any product that m ay  ju s t have had  sim ple am phibole 3 Q  W ell, le t m e — let m e ask  you  this question.

4 that w as no t asbestos. 4 In 1996, Pooley  says don 't use — don't use

5 So w hen I w as w riting  to the Philippines, I 5 it, even i f  it's got non-fibrous trem olite in it or

6 w as taking a  very  cautious approach, and  that's not 6 am phibole, and A shton says th is is at:

7 unreasonable. 7 "... conflict w ith  all the w ork  here in the

8 B y  tak ing  a  cautious approach, you  say: any 8 U S based  prim arily  on the m ineral trem olite w hich is

9 prism atic m aterial w ould  also be  excluded, even 9 presen t in trace am ounts in m any high grade talcs".

10 am phibole m aterial. 10 A  Yes.

11 Q  Okay. 11 Q  Before that tim e, d id Johnson & Johnson allow

12 A  So you 're  taking a  precautionary approach. 12 there to b e  the presence o f  m assive form  am phibole, or

13 Q  W ell, the reason - 13 am phibole m inerals in its talc ore?

14 A  B ut that w as because I w as dealing w ith  the 14 A  O kay. Let's phrase it  the o ther way.

15 Philippines w here the Filipinos m ay  no t have  had  the 15 The specification has alw ays been freedom

16 sophisticated equipm ent to  separate ou t the tw o types 16 from  asbestos, asbestos m aterials, including asbestos

17 o f  trem olite. 17 trem olite.

18 Q  W ell, let's be  clear, w e talked about this w ith 18 W hen you  delve deeper, i f  you get any

19 the first docum ent. 19 suspicion and  you go through x-ray diffraction, through

20 W hether you 're w riting  to the Philippines or 20 polarized  light m icroscopy, and  then dow n into scanning

21 w hoever -- 21 electron m icroscopy, infrared  techniques, you  can  then

22 A  Yeah. 22 exclude asbestos trem olite from  the non-asbestos

23 Q  -- w hat you  said  was: 23 trem olite and —

24 "There are how ever certain  param eters for 24 Q  H ere's w h a t I’m  asking — I understand that.

25 w hich a  m inim um  standard m ust be m aintained on a  globa 125 W hat I'm  asking is: before 1996, d id Johnson
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1 &  Johnson have a  policy  to exclude non-fibrous 1 falls to  the  bottom .

2 am phiboles in  its talc  sources? 2 So flotation w as a  w ay o f  really  raising  the

3 That's all I'm  asking. 3 quality  o f  the talc  so that it feels good on the skin.

4 A  Okay. 4 T hat w as the w hole poin t o f  the flotation process.

5 The po licy  w as never w ritten  in  that 5 Q  Sure.

6 phraseology. The policy  is w ritten  to  say  the com pany 6 So w hat you 're saying is before you even get

7 w ill com ply to  the C TFA  specification, w hich  is to 7 to  flotation, i f  you  had  an ore source that had  any

8 exclude asbestos. 8 m assive form  am phibole in it, that w ould  have been hand

9 It does no t go on  to ta lk  in detail o f 9 picked  ou t before you  even get to  flotation?

10 different kinds o f  m aterials, d ifferent k inds o f 10 A  Yes.

11 m inerals. It ju s t talks about exclusion o f  asbestos. 11 Q  So you  w ould  no t expect to find  any in the

12 Period. 12 flotation?

13 Q  So i f  Johnson &  Johnson had  an ore source that 13 A  Y ou w ould  not.

14 had, you know , m assive form  am phiboles in it, Johnson & 14 Q  Okay.

15 Johnson w ould  be okay using  that source so long as it 15 N ow , is it generally  true that, you  know , the

16 passed  the C T FA  on  the  final end; right? 16 m ore o f  the m ineral you  find  — let's ju s t say

17 A  The -  I'll repeat it. 17 trem olite, okay -  the m ore o f  the m assive form  you

18 The C T FA  specification dem ands that there is 18 find, the h igher likelihood it is that you start to get

19 absence o f  asbestos. That's it. 19 fibrous form , and that's w hy  it's im portant to try  to

20 A nd there 's a  w hole series o f  tests and 20 keep the  m assive dow n?

21 techniques you  go on to  prove absence o f  asbestos. 21 A  Yeah. I th ink  you  do a  disservice to  the

22 So anything that m eets that specification 22 m iners.

23 could be  acceptable, providing it m et o ther param eters. 23 W hen you're m ining talc, m y understanding is

24 Q  E ven i f  the original talc  ore h ad  m assive 24 that the m iners can  clearly  see the difference betw een

25 am phibole; correct? 25 talc and non-talc o r non-talc rock.
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1 A  A gain, w e go back to  w hat I explained earlier. 1 They essentially  don 't go there. T hey well

2 Q  W ell, ju s t answ er the question? 2 avoid those areas w here there could be non-talc

3 A  Okay. 3 m aterials.

4 The m assive talc  ore is separated out a t the 4 So, essentially, w hen you 're  pulling it out

5 tim e o f  m anufacturing and m ining to  exclude non-talc 5 o f  the m ine, you 're  pulling  out pretty  high grade talc

6 m aterials. A nything that com es on  the conveyor belt is 6 to  start w ith. So you 're  no t even going to go anyw here

7 physically  excluded by  hand. 7 near non-talc m aterials, w hether they  be  trem olite or

8 So you  essentially  rem ove those possible 8 ju s t rock, basically.

9 contam inates before it even got to the  grinding m ill. 9 Q  Y eah, bu t ju s t in  a  vacuum , the m ore m assive

10 Q  Okay. 10 form  you  have, the h igher opportunity  you have to have

11 A nd is the grinding m ill before flotation? 11 asbestos o f  th a t m ineral; correct?

12 A  Yes. 12 A  W ell, let's try  and  repeat that again.

13 Q  So flotation is sort o f  a  purification m ethod; 13 W hen you're m ining th is m aterial, you don't

14 right? 14 go anyw here near the m assive form  o f  trem olite or any

15 A  That's a  m isconception. 15 other rock, quartz o r w hatever it m ay be.

16 Flotation is a  process w hereby you  raise the 16 The talc is  very  clearly  d ifferentiated in

17 quality  o f  the  talc. 17 the m ine. It looks like talc. The w hite  -- off-w hite

18 A s I said  earlier, talc  — cosm etic talc, you 18 rock looks like talc, and  the m iners know  w hat they're

19 achieve your requirem ents b y  getting a  high  level o f 19 looking for, and  there 's a  c lear delineation, a  c lear

20 plate-like structures, and the plate-like structures, 20 separation betw een talc  and  m inerals that are not talc.

21 preferably  the larger plates, w ork  b y  sliding over each 21 A nd the m iners know  w hat they're doing.

22 other. 22 That's their job .

23 Flotation encourages the large p laty  m aterial 23 Q  A ll right.

24 to rise  to the top o f  the  tank. T hey can  be  separated 24 I'm  going to  w rite  on  the  chart up here, and

25 out and m aterial that doesn 't m eet that requirem ent 25 i f  I get in your personal space I'm  going to apologize
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1 because w e're  sort o f  cram ped fo r som e space, bu t I 1 It is right a t the front. Thanks.

2 w ant everybody to  be able to  see the cam era and 2 This w ill be  E xhib it 19. Is that w here we

3 y o u rse lf an d  yo u r attorneys; okay? 3 are?

4 A ll right. A ll right. So you  w hat sa id  was, 4 M S FRO ST: Seventeen.

5 and  I'll ju s t p u t it  in b lack  — you  sa id  w as — and 5 M R  PA N A TIER: 17. Okay. H ere it is. This

6 le t m e be c lear before I even start w riting, is i f 6 w ill be  exhibit 17. H ere you  go, sir.

7 there 's any am phibole, it is p icked  out by  the m iners 7 (Exhibit 17 m arked fo r identification)

8 before it even reaches flotation; right? 8 Q  So w e're ju s t going to  kind  o f  m ake a  little

9 A  I d idn 't say those exact words. 9 record  here. A gain, this w as one o f  the docum ents

10 W hat I  said  w as i f  there  are rocks that don't 10 supplied to  us by  Johnson &  Johnson.

11 fit the definition o f  talc, they  are pulled  ou t by  the 11 Y ou can see th is is from  the U nited  States

12 m iners o r  they  avo id  them  in the first place. 12 Public H ealth  Service. T his is O ctober 6 ,1948 ;

13 N on-talc  ore o r non-talc rocks are avoided 13 correct?

14 and i f  they  are caught, then they 're p icked  out. 14 A  Yes.

15 Q  Okay. 15 Q  Okay.

16 So that w ould  include am phibole asbestos; 16 A nd th is is a  report o f  — it says:

17 correct? O r am phibole m inerals? 17 "The follow ing results w ere obtained upon

18 A  It w ou ld  include m inerals that are clearly  not 18 com pletion o f  analyses o f  the m ineral sam ples w hich you

19 talc. 19 subm itted for identification and  analyses ..."

20 Q  O kay. 20 A nd it's to the State D epartm ent -  State o f

21 A  Yes. 21 V irgin ia  D epartm ent o f  Public H ealth; right?

22 Q  So those w ould  be  p icked  out before they  w ent 22 A  Yeah.

23 into the flo tation  process? 23 Q  A nd you 'll notice th a t fo r m inerals present,

24 A  Yes. 24 there 's five sam ples.

25 Q  Okay. 25 U nder sam ple 4  it says:
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1 S o  I 'm  g o in g  to  w rite : a m p h ib o le  m in e ra ls 1 "Serpentine and asbestos [sic]1'.

2 w o u ld  b e  p ic k e d  o u t  b e fo re  f lo ta tio n . 2 O r it says:

3 M S  F R O S T : C h ris ,  fo r  p u rp o s e s  o f  th e 3 "Serpentine Asbestos".

4 re c o rd  — 4 Correct?

5 M R  P A N A T IE R : Y e s . 5 A  It does, yes.

6 M S  F R O S T : — w e  m a d e  a n  a g re e m e n t o n  an; r 6 Q  A nd  the little  handw ritten  p art says, "V T", and

7 o b je c tio n s  to  q u e s tio n s . 7 y o u  can see there 's a  V erm ont and  an arrow  to all the

8 M R  P A N A T IE R : A p p lie s  to  th is , too . 8 o ther sam ples, except fo r the last one, w hich says,

9 M S  F R O S T : A ll  r ig h t. 9 "N ew  Y ork Talc"; correct?

10 M R  P A N A T IE R : Y es . 10 A  It does say  that, yes.

11 M S  F R O S T : S o  a ll  o f  m y  o b je c tio n s  to  y o u r 11 Q  Okay.

12 w rit in g s  — 12 I'm  ju s t  going to pu t "VT", because that w as

13 M R  P A N A T IE R : S u re . 13 w hat w as w ritten.

14 M S  F R O S T : -  a n d  c h a ra c te riz a tio n s  a re 14 O kay. Y ou  can see that set aside, sir.

15 re s e rv e d  to  th e  t im e  a t  w h ic h  th is  tra n s c r ip t  o r  th is 15 The nex t one is num ber 4.

16 v id e o ta p e  is  a tte m p te d  to  b e  u s e d  in  a n y  fo rm . 16 N ow , the  Italian  talc that Johnson &  Johnson

17 M R  P A N A T IE R : Y e s , a n d  in  f a c t  th e  w a y  it' ¡17 used  w as the 00000 talc; correct?

18 b e in g  r e c o rd e d  is , i f , fo r  in s ta n c e , y o u  o b je c t  to  th is 18 A  C orrect, yes.

19 a n d  it c o m e s  o u t, w e  c a n  ju s t  p la y  th e  w itn e ss . 19 Q  So this w ill be E xhib it 18.

2 0 M S  F R O S T : T h a n k  y o u  fo r  th e  c la r if ic a tio n . 20 (Exhibit 18 m arked fo r identification)

21 M R  P A N A T IE R : S u re . S u re . 21 H ere you  go, sir.

22 Q  A ll  r ig h t.  S o  th is  is  w h a t  y o u 'v e  to ld  u s . 22 N ow , th is is a  report to  Johnson & Johnson.

23 W h a t  I  w a n t  to  d o  is  g o  th ro u g h  so m e  o f  th e 23 Y ou can see that on  the third page in, o r  w here it says

2 4 re c o rd s  w e  h a v e ;  o k a y ? 24 O ctober 15 ,1957 ; do you  see that?

25 L e a h , i f  y o u  c a n  g o  a h e a d  a n d  g ra b  n u m b e r  2 '2 5 A  Yeah.
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1 Q  Okay. 1 in all size fractions, being  slightly  m ore abundant in

2 So w e're  going to go: 10.15.57. 2 the fines. A m ong other contam inants, present in trace

3 A nd th is is  a  study done b y  the B attelle 3 am ounts, are am phiboles, rutile, zircon, apatite, and

4 M em orial Institute; correct? 4 titanite".

5 A  Correct, yes. 5 Right?

6 Q  A nd you  know  w ho they are. They 're a 6 A  Yes.

7 scientific research  group; right? 7 Q  So here you 're  learning that there 's trace

8 A  T hey are, yes. 8 am phiboles; right?

9 Q  A nd they 'll do w hatever types o f  studies 9 A  Yes.

10 they 're capable o f  th a t a  com pany m igh t ask  them  to 10 Q  In the Italian  00000; correct?

11 perform ; correct? 11 A  Yes.

12 A  T hat is  correct, yes. 12 Q  A nd by  the  way, am phibole is a  general category

13 Q  A ll right. Okay. 13 o f  certain  m inerals that are com m only associated w ith

14 So th is is  from  O ctober, '57. 14 asbestos; correct?

15 I f  you  w ould, p lease, sir, turn  to  the page 15 A  Y ou get am phiboles that are not asbestos,

16 a t the bottom , the B ates stam p ends w ith  1038. 16 correct. N o t asbestos.

17 A ll right. I've h ighlighted som e th ings to 17 Q  Sure.

18 situate us. 18 The ones w e're  prim arily  talking about w ith

19 The top highlight ju s t says: 19 talc  are trem olite, actinolite and anthophyllite; true?

20 "The com parative physical m easurem ents were 20 A  It is possible, yes.

21 m ade upon sized  fractions and w hole sam ples o f  Italian 21 Q  T hose are the ones that usually  crop up  w hen

22 talc  w ith  conventional laboratory devices". 22 they do crop up?

23 A nd  then under Introduction it tells us w hich 23 A  Yeah.

24 talc  w e're talk ing  about: 24 Q  Fair?

25 "The talc currently  used  b y  Johnson & 25 Okay. A ll right, sir. Y ou can se t that

Page 175 Page 177

1 Johnson, obtained from  Pinerolo, Italy, is believed to 1 aside.

2 be  a  b lend  o f  five o r m ore d ifferent grades o f  ore, 2 N ow , w e're going to go a  year later. T his is

3 w hich  g ives a  h igh  quality, lubricious pow der". 3 5.

4 D id  I read  that right? 4 T his w ill be  19.

5 A  Y ou  read  that correctly, yes. 5 (Exhibit 19 m arked for identification)

6 Q The nex t highlight tells us w hich  ones they're 6 T here you  go, sir.

7 using  in these tests: 7 I'm  sorry  to throw  them  at you, bu t it's the

8 "The m easurem ents o f  the physical properties 8 only  w ay  I can get them  there.

9 o f  acceptable  talc, and their range, have been  m ade 9 O kay. So th is one, sir, do you see this is

10 upon  a  series o f  one kilogram  sam ples o f  grade 'EGT 10 from  January 2 4 ,1 9 5 8 ?  R ight?

11 E xtra  00 0 0 0 '..." 11 A  Yeah.

12 R ight? 12 Q  A nd  th is is  again  from  B attelle; correct?

13 A  Correct. 13 A  Yes.

14 Q  O kay, and that's your talc; correct? 14 Q  To Johnson &  Johnson?

15 A  00000 is J& J talc. 15 A  Y es, yeah.

16 Q O kay. 16 Q  A nd you  can  see that for, and w e'll w rite the

17 N ow , go ahead and turn  to  the next page. It 17 date up here, th is is January 2 4 ,1 9 6 8 .

18 should  b e  the  page m arked  3 a t the top, I'm  sorry. 18 O r, I'm  sorry, th is m ay be  '58. L et m e see

19 T he R ole o f  M ineralogical Purity  in 19 i f  I have the date right. It's tough to read. It’s

20 Lubricity. D o you  see that? 20 old.

21 A  Yes. 21 It m ay b e  '68, so w e'll ju s t p u t 68, so it

22 Q  It says: 22 m ight b e  a  little  b it out o f  order. B ut benefit o f  the

23 "The Italian  talc contains from  about 97 to 23 doubt.

24 m ore than  99 pe r cent pure m ineral talc. The 24 D o you  see there on  the first page it says

25 predom inant contam inant is  carbonate w hich is present 25 M ineralogical Com position o f  Sam ples Investigated, and
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Page 178 Page 180
1 for both Italian  2 and  1 it has 1 p e r cen t and trace 1 sam e sam ples o f 'E G T  Extra 00000' t a l c ..."

2 reflected fo r trem olite; correct? 2 C orrect?

3 A  Yeah. 3 A  Correct.

4 Q  A nd I'm  going to  pu t "TR", because that's 4 Q  So this is the talc  w e've been  talking about,

5 usually  how  they do it, and  w e'll see som e other 5 the Italian talc?

6 docum ents, fo r trace: trem olite in  Italian. 6 A  Y es, that's correct.

7 Okay. N ow , sir, this is in  the docum ents 7 Q  A ll right.

8 you 've review ed; correct? 8 I f  you  turn to  the next page, please, i f  you

9 A  I don 't th ink  I review ed th is particular one. 9 look a t the second paragraph, I've go t the highlight

10 Q  Okay. 10 there:

11 A  Y e a h ,b u t- - 11 "It occurs as aggregates o f  talc  and

12 Q  Y ou see th is i s -- 12 contam inants, as acicular and fibrous particles o f  talc

13 A  -- it's n o t fam iliar to m e. 13 and  am phibole, as shards and granules o f  am phibole o r

14 Q  Y ou see th is is a  Johnson & Johnson docum ent? 14 carbonate, and as prism atic grains o f  titanite, rutile,

15 A  Y eah, yeah. 15 zircon, apatite, and o ther [accesso ries]. .."

16 Q  W ith  the  B ates label dow n a t the bottom ? 16 C orrect?

17 A  Y eah, yeah. 17 Is that w hat it says?

18 Q  Okay. 18 A  Yeah.

19 A nd you don 't d ispute  it w as supplied to us 19 Q  Okay.

20 by  Johnson &  Johnson? 20 A  It says:

21 A  I do not, no. 21 " G r it ... [occurs as] both  oversize and

22 Q  Okay. 22 nonplaty  talc  particles —”

23 A ll right, sir. Y ou can  se t that aside. 23 Q  That's right. -

24 A gain, w e 're  going through these ju s t so we 24 A  A nd  grit occurs as aggregates o f  talc and

25 can have a  little  basis to talk  about som e o f  these 25 contam inants, yeah.

Page 179 Page 181

1 other docum ents. 1 Q  A nd the grit is som ething that is present in

2 The nex t one w ill be num ber 6. It w ill be 2 the  ore before it's refined; correct?

3 Exhibit 20. 3 A  Yes.

4 (Exhibit 20 m arked  fo r identification) 4 Q  Okay.

5 W e need  to  assem ble a  pu lley  system  so w e can 5 So w hat I'm  going to p u t here is I'm  going to

6 get these docum ents across the table. 6 w rite  for the grit, ju s t so w e're  clear, the grit has

7 A ll right. T his is again a  report from 7 acicular and  fibrous particles o f  talc  and  am phibole;

8 B attelle. T h is one is M ay 9 ,1 9 5 8 ; true? 8 correct?

9 A  Yes. 9 A  Yes.

10 Q  The report itself, and it looks like it w as 10 M S FR O ST : A nd i f  you need  to read the w hole

11 received a  m onth  later? 11 docum ent --

12 A  Yeah. 12 T H E  W ITN ESS: Yeah.

13 Q  O r so. 13 M S FRO ST: - -y o u  can.

14 Tw o m onths later, Ju ly  18, '58? 14 B Y  M R  PA NATIER:

15 A  Yeah. 15 Q  Then the next paragraph, the h ighlight says:

16 Q  That's the  -  so that's the date I'll put. 16 "The 8 to 10 p e r cent o f  nonplaty talc in  the

17 A  Yes. 17 Italian m aterial is presum ed to be  derived from

18 Q  I'll put: 7.18. 18 trem olite o r  enstatite".

19 A nd then th is is 1958. 19 D oes it say that?

20 A  Okay. 20 A  It does say that, yes.

21 Q  I f  you 'll turn, please, sir, to  the  page m arked 21 Q  Okay.

22 at the bottom , 911 is the B ates stamp. 22 D ow n at the bottom :

23 A t the very  bottom , you  can see it  says: 23 "The Italian No. 1 talc  contains from  less

24 "E xcept w here otherw ise noted, the 24 than 1 p e r cent to  about 3 p e r cent o f  contam inants.

25 m easurem ents presented  in th is report w ere m ade on  the 25 The contam ination is natural and consists m ostly  o f
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Page 182 Page 184
1 carbonate w ith  m inor am phibole and rare accessory 1 Q  Okay?

2 m inerals". 2 A  -- there is w hat's described as "trace

3 D id I read  that right? 3 trem olite".

4 A  Y ou did, yes. 4 Q  A ll right.

5 Q  D ow n a t the bottom : 5 A  N on-asbestos trem olite.

6 "The am phibole com ponent has been established 6 Q  D oes it say  non-asbestos?

7 to be  the variety  trem olite ..." 7 A  N o, bu t w e know  that from  m any, m any audits o f

8 Right? 8 the  m ine.

9 A  C orrect, yeah. 9 Q  W here does it say  non-asbestos in that

10 Q  N ow , I th ink  this is one w here w e can  go -- w e 10 docum ent?

11 m ight be  able to go right to the very  end. Let's see 11 A  It does no t say it in the docum ent, bu t w e know

12 12 from  separate audits o f  the  m ine that the m ine does not

13 Right. L et's go to  page 5. 13 contain  asbestos trem olite.

14 Five a t the  top; okay? 14 Q  A ll right, and  w e'll ge t to  w hether o r not it

15 N ow , they 're running floats to try  to get the 15 w as asbestos o r no t a t som e other point.

16 grittiness dow n; right? 16 Y ou can se t that aside, sir.

17 A  Yes. 17 T his next one w ill be  Exhibit 21.

18 Q  Okay. 18 (Exhibit 21 m arked fo r identification)

19 A nd  here under T able 3, w hat they  do is they 19 T here you go, sir. W e're going to  flip the

20 analyze the am ount o f  d ifferent non-talc elem ents in 20 page here.

21 the  talc as they  float it, right, as they  refine it? 21 N ow , sir, th is one is also from  the Battelle

22 A  Yes. 22 M em orial Institute; correct?

23 Q  C orrect? 23 A  Yes.

24 A  R ight. 24 Q  It is a  docum ent dated — the docum ent itse lf

25 Q  A nd here you can see that Italian 1 and Italian 25 is dated M ay 23 , 1958; true?

Page 183 Page 185

1 2  h a v e  b e e n  f lo a te d  a n d  th e y  te ll  y o u  th e  a m o u n t o f 1 A  True.

2 d o lo m ite  ta lc ,  tre m o lite ,  e t  c e te ra , in  th e  fe e d , w h ic h 2 Q  A nd then it w as received by  Johnson &  Johnson,

3 is  w h a t  g o e s  in , a n d  th e  f lo a t;  c o rre c t? 3 or it w as m ailed  to  Johnson &  Johnson on the sam e date,

4 A  Y e s. 4 M ay 28, '58; correct?

5 Q  O k a y . 5 A  Correct.

6 A n d  b o th  I ta l ia n  1 a n d  I ta l ia n  2  c o n ta in 6 Q  A ll right.

7 tre m o lite  in  b o th  th e  fe e d  a n d  th e  f lo a t; c o rre c t? 7 A gain, y o u  can see in  that cover letter

8 A  A m o n g s t  o th e r  th in g s , y e s . 8 they 're still talk ing  about floating the Italian talc;

9 Q  S u re . 9 true?

10 S o  th e re 's  tre m o lite . 10 A  Yes.

11 A n d  w h a t  d o e s  " fe e d "  m e a n ? 11 Q  Okay.

12 A  F e e d  is  th e  in itia l g ro u n d  o re . 12 Please turn, i f  y o u  w ill, to page, it's at

13 Q  O k a y . 13 the  bottom  1347; okay?

14 N o w , th a t 's  th e  s tu f f  th a t 's  su p p o s e d  to  b e 14 Y ou can see that there's a  — they're ju s t

15 p ic k e d  c le a n  b y  th e  m in e rs  a lre a d y ; r ig h t? 15 situating us to  w hat w e're  looking at.

16 A  W e ll ,  le t 's  b e  c le a r ,  th e  f lo a t  - -  so rry , th e 16 T hey say:

17 fe e d  c o n ta in s  8 8  to  9 0  p e r  c e n t  p la ty  ta lc , a n d  th e 17 "Italian N o. 2 talc likew ise responded

18 flo a t ,  95  p e r  c e n t  p la ty  ta lc , 8 -9  p e r  c e n t  n o n -p la ty 18 favorably to flotation. Tw o m ethods w ere developed

19 ta lc  a n d  4  p e r  c e n t  a f te r  flo a tin g . 19 w hich y ielded  products that contained 96 to  97 pe r cent

2 0 S o , e s se n tia l ly , w h a t  f lo ta t io n  is  d o in g  is 20 p laty  talc and 2 to 3 p e r cent o f  fibrous talc.

21 re m o v in g  n o n -p la ty  ta lc . 21 M ineralogically , these products are superior to  the

2 2 Q  B u t  e v e n  a f te r  i t 's  f lo a te d , e v e n  a f te r  i t 's 22 Italian  No. 1 talc  w hich is being used  b y  Johnson and

23 p ic k e d  b y  th e  m in e rs  a n d  e v e n  a f te r  i t 's  f lo a te d , i t 23 Johnson for baby pow der".

2 4 s ti ll  h a s  tra c e  t r e m o lite ;  c o r re c t? 24 Right?

25 A  In  th is  p a r tic u la r  c a se  f ro m  1958  — 25 A  Yes.
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Page 186 Page 188

1 Q  Okay. 1 necessarily  - - 1 w ould  necessarily  use. Y ou're dealing

2 N ow , th is w as M ay 23, ’58. 2 w ith  p laty  talc and non-platy talc.

3 I f  y o u  can  turn, sir, to the bottom , the 3 W ould  I call it  a  contam inant? N o, it's

4 B ates num ber -- w ell, it's 2 a t the top, the B ates is 4 still talc  in m any cases. In m ost cases, it's the

5 cu t off. So it's page 2 at the top  and  it's a  table. 5 non-platy  talc.

6 O kay. So you can see here  again, sir, 6 Q  That's fine.

7 they 're  floating several different types. They're 7 I m ean, w e can go back to  the first B attelle

8 floating O asis, Stone Creek, but a lso  Italian N o. 1 and 8 docum ent w e looked at.

9 2; right? 9 A  Yeah.

10 A  Yes. 10 Q  T hey called it "contam inant"?

11 Q  A nd  the  Italian  talc  again  is show n to  have 11 A  T hey did, they  did, bu t i f  it's non-platy talc,

12 betw een trace  and 1 pe r cent trem olite; true? 12 it's still talc.

13 A  Yes. 13 Q  O kay. That's fine.

14 Q  A fter flotation; correct? 14 B u t w hat w e're  seeing here is — now , this is

15 A  Yeah. 15 ju s t 1958 -- they  run 30 different tests, 30 to 31

16 Q  N ow , sir, i f  you  w ill turn  to  the page a t the 16 different tests, and  they  find  trem olite in trace to

17 bottom , the  B ates label is 1364. 17 about 4  p e r cen t in 30 o f  them ; right?

18 A  W hat page  num ber is that? 18 A  Yes.

19 Q  It doesn 't have a  page num ber. It's 19 Q  O kay. Y ou can set that aside, sir.

20 A ppendix — it's Table A -l and  A-2. It's like an 20 The nex t docum ent is  num ber 8.

21 appendix. 21 T his w ill be E xhibit 22.

22 A  O kay. G o t it. 22 (Exhibit 22 m arked  for identification)

23 M S FR O ST: C an you  repeat the B ates num ber, 23 H ere you  go, sir.

24 please? 24 O kay. So th is here is a  report on a  trip to

25 M R  PA N A TIER : Yeah. 1364. 25 Italy and it's dated February  17 ,1959; correct?

Page 187 Page 189

1 Q  O kay. So you  can  see on that tab le  they  d id 1 A  Yes.

2 about a little  m ore than 30 tests there w here they 2 Q  A nd  th is is a  m eeting  betw een Johnson &  Johnson

3 floated the feed a  bunch o f  tim es to analyze w hat was 3 individuals and the ow ners o f  the V al Chisone m ine;

4 in the floats; correct? 4 right?

5 A  Yes. 5 A  T hat w ould  appear to  be  the case, yes.

6 Q O kay. 6 Q  Okay.

7 A nd  you  can  count fo r yo u rse lf i f  you  like, 7 The only reason  I'm  bringing th is up is it

8 b u t w hat I get is about 30 tim es they  m easured 8 tells u s about the grades that they  w ere using  it.

9 trem olite in  the feed  or the floats betw een -- anyw here 9 So under Synopsis it says:

10 betw een one non-detect — looks like one non-detect, 10 "It w as learned that all o f  the  high-grade

11 all the w ay  up  to 4  p e r cent, o r  6 p e r  cent in the 11 talc  com es from  one m ine (with rare  exception). It w as

12 underflow , b u t let's ju s t ta lk  about the flow. So 12 also learned  that G rade 2 is the sam e as run-of-m ine,

13 4  per cent. 13 and  that G rade 1 is no t a  specifically  hand selected

14 Is th a t about right? 14 product".

15 A  Y eah, that's part o f  the  story. 15 N ow , w hat does "run-of-m ine" m ean?

16 I m ean, the w hole story, o f  course, relates 16 A  I don 't know . I'm  no t a  geologist.

17 to  raising the  percentage o f  p laty  talc. 17 Q  Okay.

18 Q  Sure. 18 A  So I couldn 't answ er that question.

19 A  That's the  w hole po in t o f  the flotation 19 Q  N ow , w hat w e do know  is that G rade 1 from  the

20 process. 20 previous B attelle is w hat w as being used  in Johnson 's

21 Q  R ight. 21 B aby Pow der; correct?

22 I f  you  decrease the contam inants, you 22 A  Yes.

23 increase the am ount o f  talc; right? 23 Q  A nd  right here w hat it says is that:

24 A  Y eah. 24 "... G rade 1 is not a  specifically  hand

25 The w ord "contam inants" isn 't one you 'd 25 selected product".
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Page 190 Page 192
1 C orrect? 1 Q  A ll  r ig h t.

2 A  That's w hat it says. 2 A g a in , w e  h a v e  a n o th e r  r e p o r t  f ro m  B a tte lle ;

3 Q  Okay. 3 c o rre c t?

4 D o y o u  dispute that? 4 A  C o rre c t.

5 A  That's w hat it says. 5 Q  A n d  th is  o n e  is  d a te d  — I 'm  ju s t  g o in g  to

6 Q  A ll right. 6 w r ite  u p  h e re : d o c to rs  a d v is in g  a g a in s t — a n d  fo r

7 A  I don 't dispute w hat it says here. 7 fa irn e ss , I 'l l  w r i te  " so m e  d o c to rs" .

8 Q  Okay. 8 O k a y . Ju ly  3 1 ,1 9 5 9 .

9 G o to  page 2, please. W e get a  little m ore 9 I 'm  su re  y o u 'v e  h a d  a  c h a n c e  to  lo o k  a t  it.

10 history  on the  m ine: 10 T h e y 're  te s tin g  th e  f lo a ta t io n  a g a in ; c o rre c t?

11 "The V al C hisone com pany brings in m illions 11 A  C o rre c t ,  y e s .

12 o f  dollars p e r  year, m uch o f  w hich goes to the personal 12 Q  O k a y .

13 fortunes o f  the  stockholders. The V illa  fam ily is very 13 N o w , i f  y o u  g o  to  p a g e  6 , o k a y , th e y  ta lk

14 w ealthy and  holds a  unique position in the m odem  w orld 14 a b o u t h o w  th e y 're  e v a lu a tin g  th e  sa m p le s .

15 ... it controls the G erm enasca valley  in  an  alm ost 15 I t  say s:

16 feudal sense". 16 " A  ta lc  s a m p le  to  b e  e v a lu a te d  is  d u s te d  o n to

17 N ow , the G erm enasca valley  is the valley 17 a  g la s s  s lid e  w h ic h  h a s  b e e n  sp o tte d  w ith  o il  h a v in g

18 w here the V al C hisone m ine is located; correct? 18 re fra c tiv e  in d e x  o f  1 .520".

19 A  Yes. 19 M y  p o in t  h e re  is  th e y 're  u s in g  o p tic a l

20 Q  A ll right. 2 0 m ic ro sc o p y  to  e v a lu a te  th is  ta lc ; c o rre c t?

21 G o to  the next highlight: 21 A  Y e s .

22 "The V al Chisone ow ners —" 2 2 Q  O k a y .

23 A nd it's actually  V al C hisone, I think. 23 T h a t 's  n o t  — th a t 's  n o t  X R D ; c o rre c t?

24 A  Yes. 2 4 A  N o , n o , i t 's  o p tic a l  m ic ro sc o p y .

25 Q  "The V al Chisone ow ners w ere w orried  lest we 25 Q  O k a y .

Page 191 Page 193

1 had  found poisonous m inerals in the talc  o r had 1 A nd then  you can  see on the next page —

2 otherw ise been displeased. W hen to ld  w e m erely  had a 2 A  W ith a  polarizing  m icroscope. So it's

3 schem e fo r im proving their excellent talc, they  w ere 3 polarized  light m icroscopy.

4 m ost anxious to  cooperate. M asci — M -A -S-C -I — 4 Q  That's right.

5 explained th a t our prob lem  w as not a  m atter o f 5 A  Yeah.

6 dissatisfaction, bu t that about 1/3 o f  the doctors are 6 Q  O n the  top o f  the next page, again, ju s t to  get

7 presently  advising against the  use o f  baby talc, 7 our bearings:

8 inasm uch as starches and oils have a  greater purity  and 8 "L ight is then  adjusted to  reflect upw ard

9 there is no  dangerous dust to  inhale". 9 through the sam ple t o ... [each] eyepiece. The

10 So th is is 1959. Johnson & Johnson is 10 eyepiece having tw o crosshairs fixed a t 90 degrees to

11 reporting that they 're telling  the m ine owners: hey, 11 each o ther is focused on the field. Particles w hich

12 doctors are  recom m ending against the  use o f  pow der; 12 coincide w ith  the crosshairs are counted and classified

13 correct? 13 as p laty  talc, fibrous talc, dolom ite, o r trem olite and

14 A  That's w hat it says here, yes. 14 som etim es accessory  m inerals".

15 Q  A nd that there 's no dangerous dust to  inhale; 15 Okay? So they 're using  the optical

16 correct? 16 m icroscopy to  evaluate the d ifferent accessory

17 A  That's w hat it says here. 17 m inerals, including trem olite; true?

18 Q  Okay. 18 A  True.

19 Let's see. W e m ay be  able to  skip ahead. W e 19 Q  A ll right.

20 can. Y ou can set that aside. 20 G o to  the  next page, please, page 8.

21 The next docum ent is -- it's num ber 9, Leah. 21 H ere, ju s t w ith  regard  to the Italian No. 2,

22 This w ill be E xhibit 23. 22 it says:

23 (Exhibit 23 m arked for identification) 23 "The m ineralogy o f  Italian N o. 2  talc  is such

24 H ere you  go, sir. 24 that m ost o f  the non-platy talc and trem olite are finer

25 A  Thank you. 25 than the m ajor p art o f  the  pow der".
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Page 194 Page 196
1 N ow , are you  aw are from  review ing the 1 Q  A ll right. W e're m oving right along.
2 docum ents th a t som etim es the talc its e lf  w ould obscure 2 N um ber 10, please. This w ill be  Exhibit 24.

3 accessory m inerals that w ere there, m aking it harder to 3 (E xhibit 24 m arked for identification)

4 see them ? 4 A ll right, sir. This one is again from  the

5 A  It depends how  they -- i f  you 're looking a t it 5 B attelle M em orial Institute; right?
6 under light m icroscopy, it depends how  that is 6 A  Yeah.
7 prepared. 7 Q  This one is A ugust 3 1 ,1 9 5 9 , so a  m onth after
8 The aim  m ust alw ays be  to  get clear 8 the last one w e looked  at; right?

9 separation, so that w hen you  look  at it  under a  light 9 A  Yes.
10 m icroscope, the particles are w ell separated  and  not 10 Q  Okay.

11 sitting on top o f  each other. 11 N ow , here they're looking a t som ething called

12 That is  no t difficult fo r a  good 12 the ultrasonic com m inution o f  talc.

13 m icroscopist. 13 A s a  scientist, w hat does "com m inution" m ean?

14 Q  Right. 14 A  It m eans you  can break  dow n — break  dow n a

15 A  So you  shouldn 't — you  shouldn 't be  hiding 15 particle  o r  series o f  particles by, in this case, using

16 them , basically . That's w hat I'm  saying. 16 ultrasound.

17 It should  be  quite possib le  to  place them  on 17 Q  Okay.

18 the m icroscope slide so that they 're sufficiently 18 A  B reakdow n .

19 separated. 19 Q  R ig h t

20 Q  Okay. 20 A nd here I believe they 're still looking at

21 So you  need to  prepare them  in a  w ay  so you 21 Italian. W ell, let's double c h e c k ...

22 can actually  see the o ther m inerals i f  they 're there; 22 B y  the w ay, d id  they  ever — d id  Johnson &

23 correct? 23 Johnson ever u se  ultrasonic com m inution to  try  to break

24 A  Yes. 24 dow n the presence  o f  am phiboles in the talc?

25 Q  Okay. 25 A  I'm  no t aw are that that w as -- ever been

Page 195 Page 197

1 G o ahead and  turn  to A ppendix  1 and  2. 1 adopted.

2 A gain, a t the very  back. Should be  the last tw o  or 2 Q  So th is w as an evaluation o f  potentially  doing

3 three pages. T hey 're m arked 902 and  903. 3 that?

4 A  Okay. 4 A  W ell, I've no t seen th is docum ent before. I'd

5 Q  D id  you find  those? 5 need to  read  it thoroughly, w hich is quite a  lot o f

6 A  Yes. 6 pages.

7 Q  Okay. 7 B ut, you  know , I'm  no t aw are that com m inution

8 A gain, they 've tested a  num ber o f  floats 8 using  ultrasound has ever been used  w ith in  the

9 here. So they 're testing  floats w ith  Italian; correct? 9 corporation.

10 A  Yeah. 10 This is a  research paper published by

11 Q  A nd  here for every tim e they  run a  flotation, 11 B attelle for som e w ork  they  w ere doing for Johnson &

12 they 're evaluating w hether o r  no t there 's trem olite; 12 Johnson, o r a  presentation  fo r Johnson &  Johnson.

13 correct? 13 B ut w hether it ever w ent any further, I do

14 A  T hey are, yes. 14 not know , and I don 't th ink  it did.

15 Q  Okay. 15 Q  Okay.

16 A nd  here, sir, you  can see that in -- and  I 16 A ctually , i f  you go to page, it's 10 a t the

17 counted them  up, and you  can  disagree i f  you  w ant, or 17 top, th is w ill tell u s  w hat w e're  looking at.

18 i f  you  w ant to  take a  m om ent and count them  — I 18 D o you  see they  have a  photo there o f

19 counted approxim ately 63 different results 19 plane-polarized light w here they 're looking at the

20 dem onstrating betw een trace and  2 per cent trem olite in 20 talc?

21 the float. 21 A  Yes.

22 C an you agree w ith that? 22 Q  A nd  then dow n below  that they say:

23 A  That's -- that's w hat it says here, yeah. 23 "For instance, the classification for rem oval

24 Q  N ow , that's 1959; correct? 24 o f  fines from  the Italian  N o. 2 talc  has been carried

25 A  Yes. 25 out in  the talc  p ilo t plant, [ in creas in g ]... the platy
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1 content from  90 to  95 per cent"? 1 Im prove it, in  o ther words.

2 A  Yeah. 2 Q  Right.

3 Q  A ll right. 3 So they w ere trying to get grit out, they're

4 So now  i f  w e go back to page 9, it tells us 4 trying to  get non-talc s tu ff ou t o f  it?

5 w hat their results w ere here; all right? 5 A  Yes, o r even fibrous, ro lled  talc.

6 A nd here they  found — it says Table 5, 6 (R eporter clarification)

7 M ineral C haracter o f  Series I and Series II Sam ples, 7 R olled  talc.

8 anyw here from  trace to 5 per cent; correct? 8 Talc -  i f  you  take a  plate  o f  talc, ju s t for

9 A  Yes. 9 the benefit o f  the court, it's norm ally that shape

10 Q  Trem olite; right? 10 (indicating) bu t som etim es it can  roll up  like a  rolled

11 A  That's w hat it says. 11 new spaper, and  so it appears like that (indicating).

12 Q  Y ou can set th a t aside, sir. 12 So you 'd  rem ove the fibrous talc or rolled

13 N ext one's 11. 13 talc.

14 D o you  know  w hat? W e don't need to  do that 14 Q  Right.

15 one. W e can skip i t  It's p re tty  m uch a  repeat. 15 So i f  you  go to  page 4, they  have Sam pling

16 L et's try  12. 16 and  M ineralogical Evaluation  o f  Italian R un-of-M ine

17 So th is w ill be  E xhibit 25. 17 Talc, and it says:

18 (Exhibit 25 m arked  for identification) 18 "[The] results o f  the m icroscope analysis

19 A ll right, sir. H ere w e go. 19 show  that the Italian  run-of-m ine talc w as alm ost

20 A  T hank  you. 20 identical to  the Italian N o. 2 talc in  m ineral

21 Q  So, again, th is is another report from 21 com position. It contained about 90 per cent platy

22 Battelle. Sam e folks w e’ve been talk ing  about; right? 22 talc, 6  per cent nonplaty  talc, 2 pe r cent dolom ite and

23 A  Yeah. 23 2 p e r cen t trem olite. The Italian No. 2 contained

24 Q A nd th is is from  D ecem ber 3 1 ,1 9 5 9 ; correct? 24 about 90 per cent p laty  talc, 6 per cent nonplaty talc,

25 A  That's the date. 25 3 p e r  cent dolom ite, and 1 pe r cent trem olite".

Page 199 Page 201

1 Q  R e c e iv e d  b y  o r  s e n t  to  J o h n s o n  &  Jo h n s o n 1 Right?

2 J a n u a ry  1 5 ,1 9 6 0 ;  r ig h t? 2 A  That's w hat it reads, yes.

3 A  Y e s . 3 Q  O kay. Right.

4 Q  S o  I 'l l  p u t  th a t  d a te  h e re : 1 .1 5 .6 0 . 4 So let's go to  the floats. Okay. T hat will

5 A n d  h e re  i f  y o u  tu rn  to  j u s t  th e  f ir s t  p a g e 5 start on page 22.

6 o f  th e  re p o r t ,  th is  is  a c tu a lly  to  B i l l  A s h to n , is  it 6 C an you see there they've got -  w hat they  do

7 n o t? 7 is they  tell you  w h at ends up in  the floats and  then

8 A  Y e s . 8 w hat is in  the underflow .

9 Q  O k a y . A ll  r ig h t. 9 I take it the underflow  is all the s tu ff  they

10 O n  th e  t i t le  p a g e , w h ic h  I  th in k  is  th e  n e x t 10 don 't w ant; right?

11 p a g e , i t  is  th e  P ro g re s s  R e p o r t  o n  T h e  P h y s ic a l 11 A  Y eah, the underflow  is the s tu ff that drops

12 C o n c e n tra t io n  o f  T a lc  O re s , th e  F lo a ta t io n  o f  I ta l ia n 12 dow n to  the bottom .

13 R u n -O f-M in e  T a lc ; r ig h t? 13 Q  A nd so typically  you  see h igher percentages o f

14 A  T h a t 's  th e  title . 14 the s tu ff they  don 't w ant in the underflow  and  low er

15 Q  O k a y . 15 percentages in the flow ; correct?

16 S o , a g a in , th e y 're  s tu d y in g  f lo ta tio n ; r ig h t? 16 A  Yes.

17 A  T h e y  a re , y e s . 17 Q  Okay.

18 Q  A n d  th e n , i f  y o u  tu rn  to  th e  n e x t  p a g e , p a g e  2 18 So, fo r instance, on page 22, they ran test

19 o n e  o f  th e ir  g o a ls ,  i t  s a y s , is: 19 88, and  they d id  tw o floats and  they found 1 to 2

2 0 "T o  e s ta b lish  th a t  th e  b e n e f ic ia t io n  p ro c e s s 20 per cent — or, actually, they  found 3 per cent

21 d e v e lo p e d  fo r  I ta l ia n  N o . 2  ta lc  is  a ls o  a p p lic a b le  to 21 trem olite in the underflow  and less than 1 per cent

2 2 th e  ru n -o f -m in e  ta lc " . 22 trem olite in the floats; correct?

23 N o w , w h a t  d o e s  " b e n e f ic ia tio n "  m e a n ? 23 A  Yes.

2 4 A  I t 's  f ro m  th e  L a tin  b e n e , g o o d , a n d  i t  m e a n s 24 Q  So the trem olite 's been reduced, bu t it's not

25 m a k e  i t  — m a k e  i t  m o re  g o o d , o r  m a k e  i t  b e tte r . 25 been  rem oved; correct?
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1 A  Correct. 1 A  Yes.

2 Q A ll right. 2 Q  Right.

3 I f  you  can, sir, let's go to Appendix 1 at 3 I am  going to put: JJB P for Johnson's B aby

4 the back. That is 839. The Bates num ber is 839. 4 Pow der o f f  shelf.

5 Looks like about 28 results w here they've 5 A nd they analyzed that; right?

6 analyzed for trem olite in the float; correct? 6 A  T hey did.

7 A They have. 7 Q  A nd they find  trace trem olite; correct?

8 Q As w ell as some in  the underflow; true? 8 A  That's w hat it says here.

9 A Yes, true. 9 Q  A t this point, do you  know  w hether or not

10 Q Okay. 10 Johnson & Johnson decided to notify  the public o r issue

11 A nd in all 28 they still have -  w here they 11 a  w arning or a  recall regarding Johnson's B aby Pow der?

12 did an analysis, they still found trem olite; correct? 12 A  I don 't know  the answ er to  that question.

13 A Typically, yes, less than 1 per cent. 13 Q  Okay.

14 Q A nd this w ould be from trace to - 14 R ight, you  can  set that aside, sir.

15 A  Less than 1 per cent. W ell, there's one w ith 2 15 N um ber 14. This w ill be Exhibit 27.

16 per cent. 16 (Exhibit 27 m arked for identification)

17 Q 2 per cent, but m ost w ere less than 1 per cent. 17 There you  go, sir.

18 There's a few  that are 1; correct? 18 A  Thank you.

19 A Correct. 19 Q  A ll right, sir. W e have another report from

20 Q So I'm  going to put: real small, small trace to 20 B attelle. T his is A pril 12 ,1960 .

21 2 per cent. 21 This one says:

22 A ll right, sir. Y ou can set that one aside. 22 "All o f  the experim ents discussed  in this

23 The next docum ent is docum ent 13. This wil 23 report w ere ... [used] using  Italian N o. 2 ..."

2 4 be Exhibit 26. 24 O kay? So w e know  th is is Italian.

25 (Exhibit 26 marked for identification) 25 A nd  they 've ju s t given us their sum m ary

Page 203 Page 205

1 T here you  go, sir. I'll go ahead and flip 1 table; correct?

2 th is over. 2 A  Yes.

3 A gain, th is is another report from  B attelle; 3 Q  A nd  they've perform ed -  it looks to  m e -  it

4 right? 4 looks like about 22 d ifferent analyses o f  different

5 A  Yes. 5 parts o f  the process; right?

6 Q  D ated  M arch 8 ,1 9 6 0 ; correct? 6 A  A re w e talk ing  about the table on p a g e -  Table

7 A  Yes. 7 2?

8 Q  I f  y o u  go to the page m arked 13 a t the  top? 8 Q  Yeah. It looks like they're trying it w ith

9 Found it? It's a  -  should b e  a  table  w hen you find 9 different reagents that they 're adding -

10 it. 10 A  T hat's correct, yes.

11 A  Yeah. Found it. 11 Q  - r ig h t?

12 Q  N ow , again, they 're looking a t the  processing 12 A  Y es, yes.

13 o f  the talc a t different stages; right? 13 Q  A nd  so they've tested  it every tim e w ith  those

14 A  Yes. 14 different reagents added?

15 Q  A nd  under flotation tailings, they 've go t 1 to 15 A  Yes.

16 2 pe r cent trem olite; right? 16 Q  C orrect?

17 R ight? 17 A nd they 've go t 22, and in  21 they  find

18 A  Y es, yes, yes. 18 trem olite; correct?

19 Q B ut they  also w ent and  bought Johnson 's B aby 19 A  It's described as trace, yes.

20 Pow der o r Johnson &  Johnson o f f  the shelf, d idn 't they? 20 Q  Yes.

21 A  T hey did, yes. 21 So it's there; correct?

22 Q  A nd  it w as a  1958 sam ple; right? 22 A  Yes.

23 A  Yeah. 23 Q  A nd I'll pu t "TR", as w e have.

24 Q  So w e'll call that 1958, and  that's got to be 24 N ow , they  also  have som e that say "less than

25 Johnson 's B aby Pow der at that point; right? 25 1", so that m ust m ean betw een ju s t less than 1 and
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1 trace; right? 1 A  N o, I thought there w as only  two.

2 A  Yes. W hatever that m eans. 2 Q  Okay.

3 Q  Yeah. 3 A  H am m ondsville and A rgonaut.

4 A  B ut yes. 4 Q  Okay.

5 Q  Okay. 5 A  B ut, you know , I stand corrected i f  otherw ise.

6 R ight, sir. Y ou  can se t that aside. 6 Q  That's fine, and w e can  — w e can look at

7 M S FR O ST: W e've been going righ t a t an hour. 7 those o f  those a t som e point.

8 M R  PA N A TIER : Let's stop. Let's take a 8 N ow , th is is June 6 ,1 9 6 1 . Again, it's from

9 break. 9 Battelle; right?

10 M S FR O ST: Okay. 10 A  Yeah.

11 M R  PA N A TIER : I could use  a  break. 11 Q  A nd th is is a  report on various deposits. One

12 (O ff the  record  at 2:30  pm ) 12 is the  G ouvem eur deposit in N ew  York.

13 (O n the record  a t 2:44 pm ) 13 Johnson &  Johnson never u sed  that one; right?

14 M R  PA N A TIER : All right. 14 A  Correct. Johnson &  Johnson never used  the

15 A  pretty  docum ent intensive day. I apologize 15 G ouvem eur m ine.

16 for that. 16 Q  Okay.

17 T H E  W ITN ESS: It's okay. 17 A nd then i f  you turn  to  page 2 there's the

18 M R  PA N A TIER : The nex t one is 15. T his is 18 H am m ondsville V erm ont deposit; right?

19 E xhibit 28. 19 A  Yeah.

20 (Exhibit 28 m arked fo r identification) 20 Q  A nd so B attelle does another flotation test on

21 Q  A ll right. N ow , before w e get into th is one, 21 H am m ondsville ore; correct?

22 there 's a  few  different deposits, o r a  few  different 22 A  That's w hat it reads here, yes. Yeah.

23 m ines in V erm ont th a t Johnson &  Johnson ultim ately 23 Q  A nd you can  see that the results o f  their

24 pulled  talc from ; is  that correct? 24 flotation for H am m ondsville include "altered

25 A  Johnson &  Johnson 's cosm etic talc  is pulled 25 am phiboles" that are traced; right?

Page 207 Page 209

1 from  two, m aybe three, m ines. 1 A  Yeah.

2 Q  Okay. 2 Q  A nd  I'm  ju s t going to p u t — and I know  there

3 A  T here is som e distance aw ay from  the cosm etic 3 w as also  a  H am  m ine m ined som ew here; right?

4 m ines, certain ly  a  — w ell, m aybe m ore than  one, 4 A  Yeah.

5 industrial ta lc  m ine. 5 Q  So there w as H am m ondsville and Ham ; correct?

6 Q  Okay. 6 A  Yeah. B ut, again, I couldn 't be  certain  as to

7 The m ines th a t Johnson &  Johnson pu lled  their 7 w hether the H am  m ine w asn 't the industrial mine.

8 cosm etic talc  from  w ere H am m ondsville; right? 8 Q  Okay.

9 A  Yeah. 9 I'm  going to put: H am , period, here.

10 Q  A rgonaut? 10 O ur understanding is that's going to be

11 A  Yes. 11 H am m ondsville; okay?

12 Q  A t som e point, w hat about F rost Bite? 12 A  Okay.

13 A  N o , I'm  not aw are o f  that one. 13 Q  A ll right.

14 Q  R ainbow ? 14 A nd they found altered  am phibole trace;

15 A  N o, it's no t in  — it’s n o t in any o f  the 15 correct?

16 records I've review ed. 16 A  Yeah.

17 H am m ondsville, A rgonaut, yes. 17 Q  T hen i f  y o u  tu rn  the  page, it says

18 Q  Okay. 18 R ecom m endations:

19 A  B u t no t those others. 19 "Excluding the  m atters o f  reserves and

20 T hey 're  certainly no t fam iliar. 20 econom ics, the H am m ondsville deposit appears preferable

21 Q  O kay, and w e'll get som e other docum ents that 21 m ineralogically  inasm uch as the talc p latelets are

22 address those. 22 flatter and  m ore equidim ensional, and  rutile and

23 A  M m m . 23 carbonate  are know n to be  rem ovable by  beneficiation.

24 Q  W e can  sort that out. 24 T rem olite, w hich  is present in  the  G ouvem eur product,

25 A ny others that I'm  no t th inking of? 25 is a  decidedly objectionable needle-like particle".
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1 R ight? 1 p e r cent a ltered  am phiboles; right?

2 A  That's w hat it reads, yes. 2 A  Yes.

3 Q  A ll right. 3 Q  R ight, sir. Y ou can  set that aside.

4 A nd you 've been talk ing  about that. The 4 The nex t docum ent is 17. This w ill be

5 needle-like s tu ff is w hat you  do no t w ant; right? 5 E xhibit 30.

6 A  Y ou do no t w ant it i f  it's asbestos. 6 (Exhibit 30 m arked  for identification)

7 Q  Okay. 7 T here you  go, sir. O ctober 13 ,1961;

8 So i f  it's trem olite and  it's in the shape o f 8 correct?

9 asbestos, needle-like, you  do no t w ant that; right? 9 A  Yes.

10 A  Yes. 10 Q  A gain, another report from  B attelle to  Johnson

11 Q  O kay. A ll right. 11 &  Johnson; true?

12 N ext docum ent, 16. 12 A  Yes.

13 This w ill be  E xhibit 29. 13 Q  Okay.

14 (Exhibit 29 m arked  for identification) 14 I f  you  go to the second page, and again this

15 A ll right, sir. So this is ano ther report 15 is an o ld  docum ent, so I'll apologize to  w hat it looks

16 from  the B attelle  Institute to  Johnson & Johnson; 16 like on the second page, bu t I go t it from  you guys, so

17 correct? 17

18 A  Y es, that’s correct. 18 A nyw ay, page 2. It says M ineral Purity, and

19 Q  This is A ugust 25 o f '61 and again they're 19 I'm  going to  read  this, and i f  you disagree w ith  m y

20 doing m ore evaluation o f  the H am m ondsville deposit; 20 translation  o f  the copy, you  let m e know; okay?

21 correct? 21 "N atural ores o r  beneficiation products

22 A  Yes. 22 suitable for baby pow der m eeting Johnson &  Johnson's

23 Q  W as the H am m ondsville deposit — d id  that one 23 standards (talc from  Pinorolo, Italy) should have a

24 com e online in term s o f  supplying ta lc  to Johnson & 24 com position as determ ined b y  petrographic c o u n t ..."

25 Johnson before or after A rgonaut? 25 N ow  that's a  — petrographic is an optical

Page 211 Page 213

1 A  I b e lie v e  i t  w a s  b e fo re . 1 m icroscope; correct?

2 Q  O k a y . 2 A  It is, yes.

3 A  Y e a h . 3 Q  "... equivalent to  o r be tter than  the follow ing

4 Q  A n d  I  th in k  th e re 's  so m e  d o c u m e n ts  th a t  w il l 4 fl

5 h e lp  u s  s e t tle  th a t ,  b u t  I  th in k  y o u 're  r ig h t. 5 A nd  it lists:

6 S o , a g a in , th e y 're  lo o k in g  a t  f lo ta t io n  fo r 6 "Total t a l c ...

7 H a m m o n d s v il le  ta lc ; c o r re c t? 7 P la ty  t a l c ...

8 A  Y e s . 8 N onplaty  t a l c ...

9 Q  R ig h t. 9 C a rb o n a te s ...

10 I f  y o u  g o  to  th e  s e c o n d  p a g e . 10 Trem olite [and] o ther am phiboles ...

11 N o w , h e re  th e y  re p o r t  a: 11 O p a q u e s ...

12 "... p o o r  r e c o v e ry  [ fo r  t h e ] ... c o m p o s ite 12 N onw hite m in e ra ls ...

13 sa m p le  sh o w s  a  d is p ro p o r tio n a te ly  h ig h  m ic a  a n d 13 A ccessory  m in e ra ls ... [and]

14 a m p h ib o le  c o n ta m in a tio n " . 14 T otal nontalc c o n ta in m en ts ..."

15 N o w , w h a t  d o  y o u  th in k  th a t  m e a n s , a  p o o r 15 R ight?

16 re c o v e ry  o f  th e  sa m p le ? 16 A  Y es, that's w hat it reads.

17 A  M y  g u e s s  is  — o b v io u s ly  i t 's  a  g e o lo g is t 's 17 Q  Okay.

18 e x p re s s io n  --  is  th a t  th e re  w a s n 't  m u c h  ta lc  th e re . 18 A  Yes.

19 In  fa c t,  i f  w e  lo o k  fu r th e r  d o w n , it 19 Q  So it says that the ores o r  the  beneficiation

2 0 d e sc r ib e s  p la ty  ta lc  a t  6 0  to  6 5  p e r  cen t. 20 products suitable fo r baby pow der, okay, have to  be

21 Q  O k a y . 21 equivalent to o r  be tter than  trace trem olite; right?

2 2 A  S o  w h a t  i t  m e a n s  is  th e re  w a s  q u ite  a  lo t  o f 22 R ight?

23 n o n - ta lc  m a te r ia l  th e re . 23 A  Yes.
2 4 Q  A g a in , th e y  f in d , a n d  I 'm  g o in g  to  p u t  "V T 24 Q  So w hat I w rote is: for Johnson &  Johnson B aby

25 H a m m o n d s v il le "  --  in  th e  o re , th e y  f in d  tra c e  to  1 25 Pow der, equivalent o r  be tter than  trace trem olite.
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1 R ight? 1 a w ay o f  ensuring that a  m inor affiliate w ith  lim ited

2 A  Yes. 2 technical expertise w as alw ays on the righ t side o f

3 Q  So a t least here in  1961, w hen  it  cam e to  the 3 safe.

4 m ineral trem olite, Johnson &  Johnson w as fine w ith 4 Q  Okay.

5 trace trem olite; right? 5 So I guess the reverse o f  m y question, then,

6 A  Yes. 6 is: today i f  Johnson &  Johnson w ere evaluating these

7 Q  B ased on the global specification you  authored 7 tw o sources fo r talc, they  w ould  b e  approved?

8 in  2005, th is source w ould no t be  approved today  for 8 A  Today, and even as fa r back as the early  1970s,

9 use  in baby pow der; correct? 9 w e've had  the facility  in  the U nited  States and  in

10 A  N o, that's no t correct. 10 Europe to look a t the m inerals in detail.

11 A gain, you 're  conflating the know ledge and 11 A nd  so i f  you find  trem olite in  an  am phibole

12 the situation in  2005 versus that from  44  years 12 form , and  you  can then  go on  and look further using

13 previously, 1961. 13 very  sophisticated techniques such as infrared, optical

14 W hat — m y authoring in  2005 w as to  a  m inor 14 m icroscopy, x-ray diffraction, and  particularly

15 affiliate in  the Philippines to  advise that, ju s t to  be 15 transm ission electron m icroscopy — you  can today

16 double sure, that w e avoided am phibole in  that -  the 16 determ ine i f  those traces o f  trem olite w ould  be

17 particular supply  that they  w ere looking for, sim ply 17 acceptable.

18 because they  d id  no t have the  facility  to  separate out 18 A nd  so, to answ er your question, today, i f  we

19 am phibole that w as asbestos versus non-asbestos 19 w ere evaluating those m ines, w e w ould  say, based  on the

20 am phibole. 20 absence o f  asbestos bu t the presence possibly o f  trace,

21 Q  Y ou can set that aside. 21 m aybe parts per m illion, o f  trem olite in a  non-asbestos

22 A  Yeah. 22 form , they  w ould  be  acceptable.

23 Q  W hat you  w rote in 2005 was: 23 Q  Okay.

24 "There are how ever certain  param eters for 24 So w hen you  said "global basis", you ju st

25 w hich a  m inim um  standard m ust be  m aintained on  a  globs 125 m eant Philippines?

Page 215 Page 217

1 basis. T hese consist o f  freedom  from  asbestos and 1 A  I w as - - 1 w as w riting  in m y position  a t the

2 am phibole m inerals”. 2 tim e as G lobal D irector u sing  authority  to  tell the

3 N ow , w e have show n lo ts o f  am phibole 3 Philippines to  basically  back  o f f  and don 't go anywhere

4 m inerals, correct, in the '50s and  '60s; right? 4 near anything w here you  felt unable  to  be sure that you

5 A  T hat w as the  position in the 1950s and '60s, 5 w ould  get no  asbestos there.

6 yes. 6 The w ay to  do that w ith  the Philippines w as

7 Q  I understand. 7 to  stretch the direction, i f  you  like, to no t only

8 If, and  I understand w e're  talk ing  about your 8 exclude asbestos, bu t also to  exclude am phibole, w hich

9 2005 docum ent and then w e're  talk ing  about back in  the 9 m ay  or m ay  n o t be  asbestos.

10 '50s and '60s — i f  Johnson &  Johnson w as evaluating 10 Q  Okay.

11 these m ines today, the Italian  and  the V erm ont, they 11 N ow , one o f  the first th ings w e d id w hen we

12 w ould  no t m eet the global specification for freedom 12 started  our chart here w as in 1958 — rem em ber the

13 from  am phibole m inerals; correct? 13 docum ent — said  that the g rit contained acicular and

14 A  The global specification, that letter w as 14 fibrous particles o f  am phibole, okay, and there w as

15 w ritten  fo r the benefit o f  an affiliate in  the 15 trem olite in the feed and  the  float from  this.

16 Philippines. 16 D o you  recall that?

17 It w as no t intended to  d irec t or to se t a 17 A  Yes.

18 standard fo r the  U nited  States or European countries. 18 Q  Okay.

19 It w as fo r a sm all a ffiliate  w ho had very 19 A nd fibrous particles o f  am phibole is

20 lim ited  facilities to determ ine the difference betw een 20 asbestos; correct?

21 am phiboles w hich w ere asbestos and am phiboles which 21 A  N o t necessarily, no. A bsolutely  not.

22 w ere no t asbestos, and  it w as done basically  to  ensure 22 In  fact, w e 've done later audits from  the

23 that they  go t now here near having any  issues. 23 Italian m ine to show  that those am phiboles in a
24 I m ean, the key th ing  about Johnson 's 24 crystalline form  m ay not necessarily  be  asbestos, ju st

25 products is that they  m ust alw ays be  safe, and  that w as 25 because it says fibrous.
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Page 218 Page 220

1 Trem olite exists in  w hat's called a  prism atic 1 im portant industries.

2 form  to a  large extent, and that can  be  confused w ith 2 Q  So w hat you 're  saying is th is report to  Johnson

3 asbestos -- asbestiform  or fibrous. 3 &  Johnson m igh t have been a  report o f  a  m ine o f  som e o f

4 In  th is particular case, w e know  that from 4 the o ther 50 m ines that they  w ere never in terested  in;

5 the  Italian m ine that the trem olite present, based on 5 right?

6 m any, m any later evaluations by  expert geologists, is 6 A  Y eah. I th ink  w hat's im portant fo r the court

7 no t in the asbestos form. 7 to understand that a  com pany like Johnson &  Johnson

8 Q  So w e 're  no t going to  see any docum ents from 8 regularly  received talc sam ples from  all over the

9 Johnson &  Johnson that say  that there w as any asbestos 9 w orld, from  India, A frica, north  A m erica, Europe:

10 or asbestiform  -  asbestiform  m inerals com ing ou t o f 10 please evaluate th is talc.

11 Italy? 11 A nd  so there 's nothing unusual in  sending a

12 A  To m y know ledge, there w as no asbestos com ing 12 sam ple o f  talc  to B attelle o r  any o ther institute.

13 out o f  m aterial from  Italy. 13 Q  O kay. Y ou  can se t that aside.

14 Q  Okay. 14 O f  course, that's not a  -- that's no t African

15 A  Asbestos. 15 o r -

16 Q  O r V erm ont? 16 A  N o, that's Verm ont.

17 A  O r V erm ont. 17 Q  — south A m erican. It's V erm ont?

18 Q  O kay. A ll right. 18 A  Like I say, 50 m ines to m y know ledge in

19 This is the nex t docum ent. It's E xhibit 31. 19 Verm ont.

20 (Exhibit 31 m arked  for identification) 20 There 's no record  that it actually  cam e from

21 T hat is  M ay 27, '63. 21 the grade 66 quality  that J& J w as using five years

22 A nd, again, here there's a  petrographic, 22 later.

23 w hich m eans optical m icroscope; right? 23 Q  Sure.

24 A  Yes. 24 The W est W indsor talc  p lant w as the  plant

25 Q  E valuation o f  V erm ont talc, right, w ith  trace 25 that w as processing talc  fo r J& J; correct?

Page 219 Page 221

1 am phibole; correct? 1 A  T h a t is  c o rre c t,  y e s .

2 A  W ell, it’s a  ta lc  from  Verm ont. 2 Q  O k a y .

3 It's w orth  recording fo r the court that, to 3 (E x h ib it  3 2  m a rk e d  fo r  id e n tif ic a tio n )

4 m y know ledge, there 's at least 50 m ines in  Verm ont. 4 S o  y o u  c a n  se e  th is  is  a  re s e a rc h  re p o r t  fro m

5 I don 't know  w hat w as be ing  exam ined in  1963, 5 A p r i l  7 ,1 9 6 6 ;  d o  y o u  se e  th a t?

6 w hich m ine; w hether it  was one that J& J w ould  later 6 A  Y es.

7 take talc from . I don 't know. 7 Q  A n d  i t ’s c a lle d  C h a ra c te r iz a tio n  o f  F lo ta t io n

8 Q  W ell, it's to  B ill A shton at Johnson &  Johnson; 8 T a il in g s  f ro m  th e  W e s t  W in d s o r  T a lc  P la n t.

9 right? 9 T h a t’s th e  Jo h n s o n  &  Jo h n s o n  ta lc  p la n t;

10 A  Y eah, yeah. 10 r ig h t?

11 Q  Okay. 11 A  Y es.

12 A n d  w hat w e have seen is that they 're getting 12 Q  B e c a u se  Jo h n s o n  &  Jo h n s o n  o w n e d  th e  m in e ;

13 analyses o f  the H am m ondsville m ine; right? 13 r ig h t?

14 A  Yeah. 14 A  T h e y  d id .

15 Q  W hich they  d id  take talc from ; right? 15 Q  O k a y .

16 A  A t a  la ter date. 16 A  Y e s .

17 Q  T hat had  trace am phibole in  it; correct? 17 Q  S o  th is  is  A p r il  7 , '66 .

18 A  Y es, a t a  la ter date, yeah. 18 T h is  is  a g a in  f ro m  B a tte lle  M e m o r ia l

19 Q  R ight. 19 In s ti tu te ;  r ig h t?

20 A nd  this one is a  report o f  V erm ont talc  w ith 2 0 A  I t  is , y e s .

21 trace am phibole in it; correct? 21 Q  A n d  i f  y o u  tu rn  to  p a g e  11, i t 's  ta lk in g  a b o u t

22 A  It is, b u t there’s now here here that it says 2 2 H a m m o n d s v il le  ta lc ; r ig h t?

23 it's Johnson 's B aby Pow der. 23 A  Y e s .

24 A s I've said  before, there w ere a t least 50 2 4 Q  S o  w e  k n o w  i t ’s  ta lk in g  a b o u t th e  m in e  w h e re

25 talc m ines in the State o f  V erm ont. It's one o f  their 25 J o h n s o n  &  Jo h n s o n  g o t  th e ir  ta lc ; r ig h t?
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Page 222 Page 224

1 A  Yeah. 1 Q  Okay.

2 Q  A nd it says: 2 A nd so they 've got m useum  num bers designating

3 "... H am m ersm ith talc  ore contains a  m ajor 3 each o f  the sam ples.

4 com ponent o f  talc , som e o f  w hich  is associated  w ith 4 N ow , are these the sam ples you  took?

5 se rp en tin e ..." 5 A  No.

6 N ow , sir, w hat is serpentine? 6 Q  O kay.

7 A  It's — it is a  m ineral. I'm  n o t a  geologist, 7 T hese are o ther sam ples from  the m useum ?

8 b u t it's certainly a  m ineral that's found  in 8 A  Yes.

9 association w ith  talc. 9 Q  D o you know  w hether or not they  still exist?

10 Q Serpentine is a  general c lass that includes 10 A  I do not.

11 chrysotile; correct? 11 Q  A ll right.

12 A  C hrysotile is a  serpentine. 12 L et's look a t a  few  things that are said

13 Q  Okay. 13 here.

14 A  B ut you  can also get serpentines that are not 14 I f  you  go to m useum  num ber 10, right, and it

15 chrysotile. 15 says th is w as a  1910 to  1920 sam ple; correct?

16 Q  Right. 16 A  Yeah.

17 So Serpentine is  the class that includes 17 Q  A nd it contained noticeable am ounts o f

18 chrysotile? 18 trem olite; right?

19 A  A m ongst o ther things, yes. 19 A  Yeah.

20 Q  R ight. 20 Q  T hen i f  you  go to num ber 17, it  says trace

21 A nd  it also says: 21 trem olite; correct?

22 "... a  subordinate am ount o f  carbonate 22 A  Yes.

23 m ineral, and  rare  o r trace am ounts o f  accessory 23 Q  A nd that w as one that w as m ade from  1920 to

24 m inerals, including altered am phibole, chloride, 24 around 1930; right?

25 pyrite, and  others. The contam inants m ay be  p resen t in 25 A  Correct.

Page 223 Page 225

1 all size frac tio n s ,... som ew hat m ore abundant in  the 1 Q  Y ou can set th a t aside, sir.

2 fines. M any  o f  the contam inants are angular or 2 This w ill be  E xhib it 34.

3 prism atic and  undesirable com ponents o f  baby talc". 3 (E xhibit 34 m arked  for identification)

4 D id I read  that right? 4 T here you  go, sir.

5 A  Y ou read  that. 5 A  Thank you.

6 Q  So then  again they  also m ention altered 6 Q  N ow , th is is from  M r R ussell, w ho we ju s t saw;

7 am phibole. 7 right?

8 Y ou can  se t that aside, sir. 8 A  Yeah.

9 This w ill be  E xhib it 33. 9 Q  T his is dated January 30 ,1 9 6 7 .

10 (E xhibit 33 m arked fo r identification) 10 This is an  evaluation o f  som ebody else's

11 T here you  go, sir. 11 pow der; right?

12 A  Thank you. 12 A  Y es, that w ould  appear to be  the case.

13 Q  N ow , sir, th is is a  docum ent dated  Ju ly  13, 13 Q  It is called Baby-M ate.

14 1966; correct? 14 A  Okay.

15 A  Yes. 15 Q  R ight?

16 Q  A nd th is one is entitled  M icroscopic 16 D o you see that a t the top?

17 E xam ination  M useum  B aby Pow der Sam ples by  W illiam 17 A  Y eah, I see that now , yes.

18 Ashton; righ t? 18 Q  B aby-M ate?

19 A  It's to  M r Ashton. It's au thored b y  R  S 19 O kay. B aby-M ate analysis.

20 Russell. 20 W hen they  analyzed it, it says Purity:

21 Q  Okay. 21 "The talc  base used  in  this product is better

22 A  W ho's a  m icroscopist. 22 than 97 per cent pure talc. The rem ainder is

23 Q  Y ou're right. T his is to  B ill A shton from  M r 23 associated carbonate and less than  1/2% o f  the fibrous

24 R ussell; right? 24 trem olite".

25 A  Y es, yes. 25 D o you  see that?
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Page 226 Page 228

1 A  Yeah. i "The structure o f  the  particles, how ever, and

2 Q  Fibrous trem olite. 2 the presence o f  associated  carbonates and trem olite

3 Then righ t a fte r that it says: 3 lead m e to believe th is is an  Italian talc".

4 "This about com pares w ith  Italian #1 talc  and 4 A  Okay.

5 is slightly less pure, chem ically , than  Em tal Extra 5 Q  H is conclusion is it's an Italian talc;

6 talc". 6 correct?

7 So they says th is com pares w ith  the Italian 7 A  N o. N o, it is no t correct. H e does not use

8 N o. 1; right? 8 the  w ord  "conclusion" anyw here.

9 A  W ell, i f  w e 're  using the param eters o f 9 H e's got tw o sentence, one follow ing the

10 lubricity, yes. 10 other.

11 Q  W ell, it doesn 't say that, though. 11 H e's saying:

12 A  N o, sorry. I w as reading ahead o f  you then. 12 "The talc is no t from  a  naturally  occurring

13 Y eah, okay. 13 dom estic talc. It could b e ... beneficiated  (floated)

14 Q  A nd Italian  N o. 1 is w hat you  guys w ere using 14 dom estic talc, as is available from  N orth C arolina o r

15 in Johnson 's B aby Pow der? 15 Alabam a".

16 A  Yes. 16 N ext sentence, no evidence o f  a  conclusion:

17 Q  Right. 17 "The structure o f  the particles, how ever, and

18 A nd then it says dow n a t the bottom : 18 the  presence o f  associated carbonates and  trem olite

19 "The structure o f  the particles, how ever, and 19 lead  m e to  believe th is is an  Italian talc".

20 the presence o f  the  associated  carbonates and  trem olite 20 H e's basically  offering tw o hypotheses.

21 lead  m e to  believe this is an Italian  talc". 21 Q uite frankly, looking at it under a

22 R ight? 22 m icroscope, he  basically  could  never be  sure, b u t it's

23 A  It's a  hypothesis, because i f  you  read  the full 23 a  hypothesis.

24 sentence, it says Talc  Source: 24 T here 's no conclusion there. H e's offering

25 "The talc is  no t f r o m ... naturally  occurring 25 tw o sentences.

Page 227 Page 229

1 dom estic talc. I t could  be beneficiated  (floated) 1 It could be  Italian. It could be  from  N orth

2 dom estic talc, as is available from  N orth Carolina o r 2 Carolina.

3 Alabam a". 3 Q  H e uses the  w ord  "how ever"; correct?

4 Q  R ight. 4 A  He uses the w ord "however".

5 A  A nd then it goes on to  say it could: 5 Q  H e says:

6 "The structure o f  the particles, how ever, and 6 "The structure o f  the particles, how ever, and

7 the  presence o f  associated  carbonates and  trem olite 7 the presence o f  associated  carbonates and  trem olite

8 lead  m e to  believe th is is an Italian  talc". 8 lead  m e to believe th is is an Italian talc".

9 Q  R ight. 9 Is that w hat he says verbatim ?

10 A  So, essentially , although you 've underlined  the 10 A  It's w hat he  says verbatim , b u t let's go back

11 second sentence, you could equally  have underlined  the 11 to  that previous sentence in  the sam e paragraph. H e's

12 first sentence w here he said  it could be from  N orth 12 also able to look a t the structure o f  the particles and

13 C arolina o r  Alabam a. 13 com e w ith an opinion that it could be floated dom estic

14 Basically, M r Russell, looking at it  under 14 talc  from  N orth  Carolina o r Alabam a.

15 his m icroscope, can 't really  be sure as to  w here it’s 15 I f  there w as a  separate heading C onclusion,

16 com e from , and he 's m aking that clear. 16 "I believe th is is defin itely  from  Italian talc",

17 H e's got tw o sentences: could be from  N orth 17 that's a  d ifferent issue.

18 C arolina o r A labam a; it could  be Italian  talc. 18 B ut the w ay  that's presented  indicates to

19 Q  H e says: 19 anyone w ho reads that objectively that he has no t m ade

20 "It could b e ... beneficiated  [or] (floated) 20 a conclusion.

21 dom estic t a l c ... available from  N orth  C aroline or 21 H e's offered  tw o sentences, one follow ing the

22 A labam a"? 22 other.

23 A  Yeah. 23 Q  D oes he sa id  that: I am  led to believe th is is
24 Q  A nd he  says -- but he  has a  conclusion — he 24 from  N orth Caroline o r A labam a?

25 says: 25 D oes he say that? Just answ er that question.
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Page 230 Page 232

1 A  N o. H e says it could be. 1 Q  Okay.

2 Q  C ould  be. 2 G o ahead and tu rn  to the very last page.

3 A  Y eah, from  Carolina o r  A labam a. 3 It’s T able II.

4 Q  A nd then a fter the next sentence he says: 4 A n d  can you  see, sir, they 're evaluating,

5 "... how ever, the  presence o f  the associated 5 through a  m icroscopic m ineralogical assay, M etropolitan

6 carbonates and  trem olite lead  m e to  believe this is an 6 1, V erm ont Talc -  tw o different -  tw o different

7 Italian talc". 7 assays there -  and Italian  talc; do you  see that?

8 R ight? 8 A  Yes.

9 A  H e uses the w ord  "believe", and he's no t -- 9 Q  A nd w hat they  find is that tw o assays o f

10 w hen  w e use the w ord  "believe", w e have an  opinion. A 10 V erm ont talc have trace trem olite; right?

11 b e lie f  m eans an  opinion. 11 A  Y eah.

12 So he's expressing an opinion: it could be 12 Q  A nd  w hat does "assay" m ean?

13 Italian talc. 13 A  It depends on the m ethodology.

14 Equally , in  the  sam e prelim inary  sentence, 14 '67, th is w as probably  optical m icroscopy to

15 he 's saying it  could be  from  N orth  Carolina. 15 m easure num erically  w hether you  could see it under a

16 Q  O kay. T his w ill be E xhibit 35. 16 m icroscope.

17 (E xhibit 35 m arked  for identification) 17 Q  Okay.

18 A  T hank  you. 18 So an  assay is like a  test o f  a  sam ple?

19 Q  Sure. 19 A  Yes.

20 T his is N ovem ber 1, '67. So later in  the 20 Q  Okay.

21 sam e year. 21 A  T hey use the m icroscope to look a t the

22 Y ou  see th is is a  Johnson &  Johnson m em o; 22 particles under a  m icroscope.

23 correct? 23 Q  A nd  Italian had I o r 2 per cent trem olite;

24 A  Yeah. 24 right?

25 Q  O kay. 25 A  Yes.

Page 231 Page 233

1 A nd  th is is subject: M etropolitan  Talc, L o t G 1 Q  O k a y .

2 716, P relim inary Evaluation. 2 A n d , in  fa c t, b a tc h  9 9 4  th a t 's  u p  a t  th e  to p ,

3 N ow , w ho 's M etropolitan Talc? 3 th a t 's  V e rm o n t.

4 A  It's a  com petitive m ining com pany. That's - 4 A  M m m h m m .

5 that's all I know . 5 Q  I f  y o u  lo o k  th e  a s te r isk , i t  a c tu a lly  sa y s  th a t

6 I don 't know  the com pany intim ately. I've 6 p ro d u c e d  A u g u s t  2 1 ,1 9 6 7 ,  a t  W e s t  W in d s o r ;  r ig h t?

7 certainly heard  o f  it. 7 A  T h a t 's  w h a t  i t  s a y s , y e s .

8 Q  O kay. 8 Q  T h a t 's  a  f in is h e d  b a tc h ;  c o rre c t?

9 A  I believe they  m arket talc, o r m arketed  talc 9 A  Y es.

10 back  in the '60s. 10 Q  O k a y .

11 Q  T his w ould  be one o f  those th ings w here they're 11 Y o u  c a n  s e t  th a t  a s id e , sir.

12 actually  evaluating som ebody else's talc, and  they  say 12 T h a t  f in is h e d  b a tc h  h a d  tre m o lite  in  it;

13 so? 13 rig h t?

14 A  Show  m e w here it says so. 14 A  I t  h a d  t r e m o lite ,  b u t  w e  w o u ld  k n o w  th a t  i t 's

15 T hey 're  -- w hat they’re  evaluating is -- w as 15 n o t  a sb e s to s  tre m o lite .

16 a  com m on process, certainly over m any, m any years, w as 16 Q  N o w , Jo h n s o n  &  Jo h n s o n  ro u tin e ly  u s e d  th e

17 to  Ipok a t o ther talc  sources from  other m ines, 17 C o lo ra d o  S c h o o l o f  M in e s  a s  a  c o n su lta n t;  c o rre c t?

18 other -  basically , o ther peop le w ho w ould  supply  talc. 18 A  Y e s . O n e  o f  se v e ra l.

19 T hey w ould  ask  the com pany to evaluate their talc. 19 Q  R ig h t. R ig h t.

20 Q  R ight, so w hat I ju s t said  is true. They're 2 0 T h is  is  E x h ib it  3 6 . I 'l l  p u t  a  ru b b e r  b a n d

21 evaluating som ebody else's talc? 21 o n  i t  fo r  y o u . I t 's  a  th ic k  d o c u m e n t.

22 A  T hey 're  evaluating a  source o f  talc, yes. 2 2 (E x h ib it  3 6  m a rk e d  fo r  id e n tif ic a tio n )

23 Q  R ight. T hat they  d id  no t pull out o f  the 23 S ir, y o u  c a n  s e e  h e re  th is  is  f ro m  D e c e m b e r  4

24 ground. Som eone else did? 2 4 o f  1 9 7 0 ; c o rre c t?

25 A  Yes. 2 5 A  Y e s.
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Page 234 Page 236

1 Q  It is en titled  G eology and O re Reserves, 1 So th is one is in the order I go t it in, so

2 H am m ondsville M ine for W indsor M inerals in Verm ont; 2 it's a  little  b it — I left it in the order I received

3 right? 3 it  from  Johnson &  Johnson.

4 A  Yes, that's the  title. 4 B ut i f  you  turn  to  — I don 't know  i f  I

5 Q  A nd  it  says at the bottom : 5 flagged that one, bu t basically  a t the Bates stam p 6075

6 "The attached report com pletes our w ork  on 6 dow n a t the bottom ?

7 the nature and  m agnitude o f  o u r o re  body in V erm ont 7 N o, actually , start on  6076. That's going to

8 from  w hich w e m anufacture B aby Pow der talc". 8 tell us w hat w e're  looking at.

9 Right? 9 A ll right. A ll right. W e're there.

10 A  That's w hat it says, yes. 10 So that is a  m em o from  M ay 10,1971; right?

11 Q  Okay. 11 A  Yes.

12 So i f  y o u  go to  the page a t the bottom  - 12 Q  A nd  that is a  m em o from  the  Colorado School o f

13 these pages are no t num bered, b u t they  are B ates 13 M ines, w ho w as a  periodic consultant o f  yours; right?

14 stam ped, so a t the bottom  15152. 14 A  Correct.

15 A  H ave that, yes. 15 Q  So that's 5.10.71.

16 Q  Okay? 16 H ere it  says:

17 A  Y eah, w e have that. 17 "[The] follow ing are the results o f  the point

18 Q  15152. 18 count analysis o n ... 344L  baby p o w d e r ..."

19 I don 't th ink  that's it. Is that it? 19 R ight?

20 A  5152? 20 A  Yeah.

21 Q  Oh, at the very  bottom . 21 Q  A nd  can you  see it says -- b y  the way, w hen you

22 A  Okay. 22 do a  particle count, that's optical m icroscopy; right?

23 Q  Sorry, there 's tw o B ates stam ps on  there. 23 A  Yes. T hat w ould  be , yes.

24 A  T w o B ates stam ps, yeah. 24 Q  O kay.

25 Q  Okay. 25 A  Yes.

Page 235 Page 237

1 It says: 1 Q  A nd it says:

2 "The follow ing table — th is is  ju s t to 2 "Free nontalc n e e d le s ..."

3 orien t us — ... sum m arizes the  results o f ... 3 R ight?

4 petrographic and  x-ray  exam inations o f  the rocks 4 A  Yes.

5 subm itted  fo r th in-section analysis". 5 Q  A nd  it says the percentage is .6; correct?

6 M eaning they  d id bo th  optical and  x-ray 6 A  Yes.

7 diffraction on  the rocks that they  pulled  out; correct? 7 Q  Okay.

8 A  T hey did, yes. 8 So in th is actual sam ple o f  baby  pow der

9 Q  A nd  i f  you  turn  to the very  nex t page? 9 there’s approxim ately .6 pe r cent o f  non-talc needles;

10 M S FR A ZIER : It looks like they  go t 10 right?

11 disconnected  again. 11 A  Y es, I'm  fam iliar w ith  this report, yeah.

12 Is anybody on the line? N o , w e're 12 Q  O kay. So you 've seen th is one before; right?

13 disconnected again. 13 A  Yeah.

14 M R P A N A T IE R : R ight. Let's take a  quick 14 Q  N ow , go to  the page right before that, the one

15 break. 15 that is the internal m em o from  four days later.

16 (O ff  the record  a t 3:16 pm ) 16 So it should  be  the one that is m arked a t the

17 (O n the  record  a t 3:18 pm ) 17 bottom  6075?

18 M S F R O ST : D o you  w an t to note fo r the record 18 A  Yeah.

19 that w e passed  on  Exhibit 36, because y o u  m ade that 19 Q  Okay.

20 com m ent o f f  the record? 20 A nd th is is from  A shton to  H ildick-Sm ith;

21 M R P A N A T IE R : Y eah. I'm  ju s t going to pass 21 right?

22 on 36, b u t it's still part o f  the  record. 22 A  Yeah.

23 AH right. This w ill be  E xhib it 37. 23 Q  5.14.71.

24 (Exhibit 37 m arked fo r identification) 24 H e says:

25 Q  O kay, sir. 25 "The attached letter show s the particle
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1 size-shape[s] consists o f  a  production batch  o f  our 1 Johnson Talc?
2 product produced  in D ecem ber, 1970". 2 A Yeah.
3 So w e know  th is is Johnson 's B aby Pow der; 3 Q There's a  highlighted portion there.
4 correct? 4 W hat it says is:
5 A  Yes. 5 "The needle-like structure o f  asbestos and
6 Q  O kay. 6 asbestiform  minerals is the quality that gives it the
7 "It is an a liquot o f  that w hich I gave to  D r 7 ability to im bed in pulm onary tissue and potentially
8 A  Langer a t M t Sinai H ospital. A s you  know  I had  this 8 lead to mesothelioma".
9 done to see w h at type o f  data  w e can expect from 9 D id I read that right?

10 independent experts, as w e had  agreed". 10 A  Y ou did.
11 I f  w e  skip dow n to the next highlight: 11 Q Okay.
12 ”W e consider the free non-talc needles b u t a 12 Now, let's go to — I think it is the next
13 trace, bo th  on a  count and area basis. Those particles 13 flag. It should be flagged for you, and there should
14 are trem olite". 14 be a highlight there.
15 R ight? 15 W hat does that highlight say?
16 A  That’s w hat it says, a lthough I have seen a 16 A  Is that the blue flag? The one that starts —
17 later report w hich  gave a  to tally  different opinion as 17 Q Should be on page 9.
18 to  w hat that is. 18 A  Okay.
19 Q  Y eah. W e're going to  ta lk  about that one. 19 "Cornstarch ... dusting powders have been in
20 A  O kay. 20 use since the early 1900s".
21 Q  A t least here in M ay, they 're saying that the 21 Q That doesn't have m uch to do w ith w hat we're
22 non-talc needles are trem olite needles; correct? 22 talking about now, bu t it was in  the report, so I
23 A  T h at w as an opinion a t that poin t in  tim e, 23 figured I'd ask you about it.
24 although it w as later not validated. 24 A Yeah, yeah.
25 Q  O kay. W e'll discuss that. 25 Q So cornstarch has been used since the early

Page 239 Page 241

1 N ow , everything, every m em o signed by  anybody 1 1900s in dusting powders; right?
2 is an opinion, isn 't it? 2 A Yes.
3 A  It is, but it's a  stronger opin ion i f  it’s 3 Q Okay.
4 backed up  b y  extensive technical testing  and 4 It w as always something that Johnson &
5 evaluation. 5 Johnson i f  it cared to could have placed in  its baby
6 L ooking a t som ething under a  m icroscope alone 6 pow der to the exclusion o f  talc; correct?
7 is no t as strong as doing four o r  five different 7 A  In theory. Y ou know, I don't know whether
8 analytical tests that w e’ve talked about: x-ray 8 you'd exclude talc.
9 diffraction; scanning electron m icroscopy; transm ission 9 The com pany's position has always been that

10 m icroscopy. 10 talc w as and is safe. N o reason to exclude it.
11 Q  M m m , m m m . 11 It's an alternative.
12 A  Y ou develop a  higher level o f  surety in your 12 Q I f  Johnson & Johnson w anted to use a produc
13 opinion once you  do m ore testing. 13 instead o f  talc, it could have done so at any point?
14 Q  Sure. 14 A  It could have done, yes.
15 T his is E xhibit 38, sir. 15 Q Okay.
16 (E xhibit 38 m arked  for identification) 16 A Yes.
17 T his is a  report you  authored; correct? 17 Q The first tim e that it m ade cornstarch widely
18 A  Yeah. 18 available w as when?
19 Q  A nd i f  you  look at the very  last page, you 19 A  I believe the early 1970s. I'm  not sure o f  the
20 authored it Ju ly  17 ,2015? 20 exact date, but approxim ately early 1970s.
21 A  Y eah. 21 Q So i f  it's early 1970s, you're talking about
22 Q  Okay. 22 roughly 70 years after it was first being used in
23 N ow , let's look a t the second page, talking 23 dusting powders.
24 about opinions; okay? 24 I f s  1980, you're talking about 80 years;
25 Y ou  see how  it says Testing  o f  Johnson & 25 r ig h t?
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1 A  Yes. 1 traces o f  asbestos in our talc".

2 Q Okay. 2 So that is  -  that looks like June 19 o f

3 Let's go back to page 2, w here you say it's: 3 about 7 1  o r 7 2 ;  right?

4 "The needle-like structure o f  asbestos and 4 D r Langer's saying he believes there is

5 asbestiform  minerals [that] is the quality that gives 5 asbestos in your talc; right?

6 it the ability to imbed in  pulm onary tissue and 6 A  H e d id  say that a t the tim e, yes, and o f  course

7 potentially lead to mesothelioma". 7 later he  w as proven to tally  incorrect.

8 A  Yeah. 8 Q  W ell, I d idn 't ask you  w hether you believed he

9 Q Is that still your opinion today, one year, or 9 w as proven incorrect. I asked you  w hat his opinion

10 two years later? 10 was.

11 A  Yeah. 11 A  H is -

12 Q Okay. 12 Q  A nd  his opinion w as that there w as chrysotile

13 Y ou can set that aside. 13 in  your pow der; right?

14 A Yeah. 14 A  Y eah, but, essentially , because he w as no t able

15 So long as the asbestiform  minerals are 15 to  distinguish chrysotile from  chlorite, and  he was

16 asbestos. That's important. 16 confusing  particles w ith  sodium  sesqui citrate, w hich

17 Q W ell, i f  it's asbestiform, it is asbestos. W e 17 is added to  help the talc  flow  and  not clog the holes

18 talked about that? 18 in the bottle.

19 A Yes. 19 Q  Sure. A ll right. Y ou can set that aside.

2 0 Q Right? 20 M ount Sinai. T hey have a  pretty  good

21 A Yeah. 21 reputation as a  m edical and research facility, don't

22 Q This w ill be 39. 22 they?

23 (Exhibit 39 m arked for identification) 23 A  T hey had, b u t som e o f  the  people there were

2 4 This is a  memo. Looks like it's June 19. 24 rated  by  other scientists as having a  low  capability.

2 5 There's no year on it. I think w e’re in  the early 25 Q  B y  Johnson &  Johnson scientists; right?

Page 243 Page 245

1 7 0 s. W e're 7 1  o r  7 2  probably. B ut i f  you believe 1 A  N ot necessarily.

2 I'm  w rong on  that, you  can  le t m e know. 2 Q  Okay.

3 B ut th is is a  m em o about D r Langer a t the 3 W ho ra ted  them  as having low  capability?

4 M ount Sinai School o f  M edicine; correct? 4 A  W ell, give m e a  nam e o f  the scientists and

5 A  Yes. 5 I can  probably  tell you.

6 Q  Okay. 6 Q  N o. Y ou said  they  w ere ra ted  as having —

7 T here 's a  report o f  a  phone call dow n below . 7 A  Okay.

8 It said: 8 Q  - - a  low  cap a b ility --

9 "2.30 p m  D r N ashed  called". 9 A  O kay. Okay.

10 A m  I saying that right? N ashed? 10 Q  - - b y  som ebody. So you tell m e w ho?

11 A  I believe so. 11 A  O kay.

12 Q  Okay. 12 D r Lew in, w ho's based  at M ount Sinai, w as

13 A  I've never m et the guy, b u t it sounds right to 13 severely criticised by  m any o f  h is peers for h is w ork

14 me. 14 in the early  7 0 s .

15 Q  "I gave m essage and  he questioned: W ould  it be 15 Q  N o, I'm  asking you w ho criticised M ount Sinai?

16 to  our in terest to  have a  com parison o f  sodium 16 A  T here w as a  lo t o f  criticism , no t ju s t from

17 sesquicitrate and chrysotile? W ould  it get D r Langer 17 Johnson &  Johnson, b u t o ther scientists w ho had

18 aw ay from  insisting that he believes w e m ay have trace 18 evaluated w ork  done by  D r Lew in. Scientists from

19 am ounts o f  asbestos in our talc? H e said  call Dr 19 M cC rone, from  Princeton U niversity  G eology Departmeni

20 Rolle." 20 from  B attelle — sorry, from  C olorado School o f  M ines.

21 G oing  down: 21 D r Pooley.

22 "C alled  D r Rolle. H e sa id  he  d idn 't see any 22 T hey cam e to  conclusions that w ere totally

23 harm  in sending ... to Langer. B ut he feels that D r 23 different from  D r Lew in.

24 Langer is n o t going to re tract his sta tem ent and as a 24 Q  Okay.

25 scientist w ill stick by  his feeling th a t there m ay be 25 N ow , D r Lew in never w as at M ount Sinai. D o
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1 y o u  understand that? H e w as a t NY U . 1 b y  you; correct?

2 A  Oh, sorry. I thought w e w ere talk ing  about 2 M S FR O ST: A nd I'm  going to object.

3 that. Okay. 3 I know  w e agreed on objections -

4 Q  O kay. 4 M R  PA N A TIER: That’s fine.

5 So w hich  one has the  b ad  reputation, 5 M S FR O ST: -  b u t I feel w e 're  getting close

6 according to  all these scientists? 6 to  the harassing  the w itness.

7 A  N o , in  that case, I'll re tract that. 7 M R  PA N A TIER : I'm  talking fast. I'll slow

8 Q  Okay. 8 down.

9 A  I'll re tract — I thought you  w ere talking 9 T H E  W ITN ESS: O kay. N o, let's go back.

10 about D r -- D r Lew in 's work. 10 A  little  w hile ago, w e talked about w hat

11 Q  W e w ere talk ing  about L anger right now. 11 w ould  com prom ise a  consultant, and  I said that i f

12 A  Oh, okay. 12 som eone w as being paid , it  doesn 't necessarily

13 Q  Okay? 13 com prom ise them , so long as that's w here it stops.

14 A  Yeah. 14 I f  you  get a  resu lt from  a  consultant that

15 Q  So L anger -- so w hen you  said  he 'd  been proven 15 y o u  don 't like, you accep t that.

16 w rong, w ere you  talk ing  about Lew in or Langer? 16 B ut there 's never in any o f  these cases w ould

17 A  I w as talk ing  about Langer. I 'm  sorry. 17 w e actually  say som eone from  J& J w ent in, spoke to the

18 Q  Y ou w ere talking about Langer? 18 guy  a t Princeton U niversity , o r spoke to M cCrone

19 A  I m eant Langer, yes. 19 A ssociates, o r spoke to  D r Pooley, P ro f Pooley, and

20 Q  O kay, w ho you w ere talk ing  about? 20 said, "W e w ant you  to give a  d ifferent result".

21 A  Yes. 21 That's never occurred.

22 Q  Okay. 22 The m ere fact that you  hire som eone for a

23 A  I f  I said  Lew in, that is a  m isstatem ent. 23 particular jo b , you pay  them  for the w ork  doesn 't m ean

24 Q  N ow , w hen  you  said  th a t M ount Sinai w as not 24 that they  are com prom ised in their results.

25 regarded at som e po in t as a  good scientific 25

Page 247 Page 249

1 institution, you  said  scientists had  said  that? 1 B Y  M R  PA NATIER:

2 A  Yes. 2 Q  So going in and telling  them  to  change the

3 Q  A nd here's w ho you 've run  off: M cC rone; right? 3 results w ouldn 't m ean they w ere com prom ised?

4 A  Yeah. 4 A  It depends on the phraseology.

5 Q  T hey w ere a  consultant o f  yours? 5 Y ou can 't say to  som eone, "G o and change the

6 A  T hey w ere a  consultant to the industry, 6 results".

7 including Johnson &  Johnson, yes. 7 Y ou m ay w ell ask, "Can you confirm  that?"

8 Q  A t the  tim e that they  w ere critical o f  M ount 8 B ut that's a  difference.

9 Sinai; correct? 9 Q  M m m .

10 A  T hey w ere critical o f  the results that D r 10 A  I'm  looking fo r any — i f  you 've go t any

11 Langer had  produced. 11 evidence o f  text, letters, "Go and change the results",

12 Q  I'm  asking w hether o r no t they  w ere a 12 separate issue.

13 consultant to you  — 13 Q  Yeah.

14 A  T hey were. 14 A  I'm  happy to see that and  com m ent on it.

15 Q  — a t the tim e that they  w ere critical o f  D r 15 Q  Yeah.

16 Langer? 16 So m y question, though, going back, was: a t

17 A  T hey w ere critical o f  his results and  they w ere 17 the tim e that the doctor a t Princeton w as critical --

18 consulting to Johnson & Johnson, yes. 18 D r B row n w as critical o f  D r Langer, he w as a  paid

19 Q  The doctor a t Princeton, do you rem em ber his 19 consultant to Johnson &  Johnson; correct?

20 nam e? 20 A  Correct.

21 A  G ordon Brown. 21 Q  A t the tim e D r Pooley  w as critical o f  D r

22 Q  G ordon B row n w as also a  consultant to  Johnson & 22 Langer, he w as a  pa id  consultant to Johnson &  Johnson;

23 Johnson w hen he w as critical o f  Langer; correct? 23 correct?

24 A  He w as an independent consultant, yes. 24 A  Correct.

25 Q  W ell, he's no t independent i f  he w as being paid 25 Q  A nd sam e w ith  C olorado School o f  M ines;
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1 correct? 1 Q  Proven b y  w ho?

2 A  Correct. 2 A  Proven by  expert scientists, the Colorado

3 Q  A ll right. 3 School o f  M ines.

4 So let’s look a t this. This is Exhibit 40. 4 Q  Y eah, your consultant?

5 (E xhibit 40 m arked fo r identification) 5 A  T hey are, b u t these are no t consultants to  w hom

6 This is a  m eeting — report o f  a  m eeting w ith 6 J& J could offer any w ay  o f  saying, "Change your mind".

7 D r Langer that Johnson &  Johnson had; correct? 7 This is independent — these are independent

8 A  Yes. 8 people.

9 Q  Right. 9 The fact that you p ay  som eone to  do a  job ,

10 H ave you  seen th is before? 10 w hether it's B attelle, M cC rone or C olorado School o f

11 A  I believe I have, yes. 11 M ines, you don 't get a  -- you  don 't get a  result that

12 Q  O kay. 12 says, "W e w ant it to  fit w hat w e th ink  it should be".

13 A  Yes. 13 Y ou get a  result based on  the science, and

14 Q  So w hat happens here is th is representative 14 that’s w hat cam e ou t o f  this.

15 from  Johnson &  Johnson m eets w ith  D r Langer and they 15 Q  That's the ideal; right?

16 look a t som e tissue from  the T enovus study that w as 16 A  T hat is the ideal, and that is the reality  in

17 being done; right? 17 this case, yes.

18 A  Yeah. 18 Q  Okay.

19 Q  N ow , the Tenovus study w as they  w ere looking at 19 Then they do  light and electron m icroscopy o f

20 ovarian tissue and they  w ere finding talc in it; right? 20 Johnson 's B aby Pow der; correct?

21 A  T hey claim ed to  have found talc  in it, yes. 21 A  Correct, yes.

22 Q  O f  course, Johnson & Johnson claim s they w ere 22 Q  Right.

23 w rong; right? 23 I f  you  look on the - - 1 guess it’s th ird  to

24 A  It w as never confirm ed w hether it w as talc or 24 last page, bu t there’s a  highlight there.

25 som ething else, bu t — 25 It says:

Page 251 Page 253

1 Q  O kay. 1 "U sing electron m icroscopy D r Langer has

2 A  -  that's  aside. 2 dem onstrated to  m e the presence o f  som e very  fine

3 Q  R ight. N ex t — next page. 3 fibers a t m oderately high  m agnification w hich he

4 N ow , they 're looking a t talc and  it says: 4 identifies as chrysotile asbestos by  the typical

5 "V iew ing the grids prepared  on  Friday at 5 tubular appearance o f  the fiber".

6 about 11,00 0 X ..." 6 C orrect?

7 T hat m eans 11,000 tim es m agnification; right? 7 A  Yes.

8 A  It does. 8 Q  That's w hat w as reported; true?

9 Q  "... in the electron m icroscope, w e w ere able 9 A  That's w hat w as reported, yeah.

10 to  find — w e w ere unable to find  any particles w hich 10 Q  Okay.

11 could obviously  be  identified as talc, how ever, fibrous 11 A  Yeah.

12 structures w ere observed under h igher m agnification ... 12 Q  Then go to the next page:

13 these fibers w ere identified  by  Langer as chrysotile". 13 "In addition to the observation o f  the

14 A n d  b y  the  w ay, I'm  sorry, that's still 14 tubular structures as an indication o f  chrysotile D r

15 looking a t the  Tenovus tissue, ju s t fo r clarification. 15 Langer also poin ted  ou t the typical therm al behavior o f

16 D ow n a t the end he says: 16 the  fiber w hich  is initiated by  the heat generated at

17 "Evidence such as this w as observed in at 17 the sam ple b y  the electron beam ".

18 least one o ther field  in the  one sam ple w hich w as 18 A nd  then he goes on to  talk  about how  it gets

19 exam ined". 19 deform ed b y  the beam ; okay?

20 So D r Langer is saying he sees chrysotile in 20 A  Yeah.

21 the ovarian tissue; correct? 21 Q  N ear the end:

22 A  T hat’s w hat he  says. 22 "A lthough w e d id  no t perform  selected area

23 Q  R ight. 23 electron d iffraction on Friday, D r Langer has observed

24 A  A lthough it's later proven that that w as not 24 these patterns from  chrysotile fibers found in

25 correct. H e w as using the w rong  m ethodology. 25 JO H N SO N 'S B aby Pow der".
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1 D id  I read  that right? 1 w ith  recognized standards, using  that tes t m ethodology.

2 A  Y ou did. 2 A nd  the  problem  w ith  m any o f  those m ethods,

3 Q  A nd so Sum m ary, num ber 2: 3 w ith  scanning -  w ith  x -ray  diffraction, is that m any

4 "C hrysotile is identified  in the electron 4 m inerals have a  very  sim ilar pattern  o f  diffraction.

5 m icroscope by  its  characteristic tubular appearance (at 5 So it is — it has lim itations.

6 high m agnification)1'. 6 A ll test m ethods have lim itations, and that's

7 A nd  num ber 4: 7 one w ith  that particular test m ethod.

8 "Electron m icroscopy a t high  m agnification 8 Q  So no one w ould  do that today?

9 show s a  few  fibers to  be  present in JO H N SO N 'S ... B aby 9 A  Y ou w ould  -  you  w ould  certainly do it today,

10 Pow der w hich  can  be  identified  w ith  chrysotile asbestos 10 because it's part o f  the initial process to rem ove any

11 according to  D r Langer". 11 doubt as to w hether o r not there is  — that m aterial is

12 R ight? 12 there, yeah.

13 A  A ccording to  D r Langer. 13 Q  So it's part o f  the protocol today.

14 Q  N ow , Johnson &  Johnson disagree w ith  D r Langer; 14 D o you  agree th a t today scanning electron -

15 right? 15 selected area electron diffraction is p art o f  the state

16 A  Yes. 16 o f  the art o f  identifying m inerals?

17 Q  Okay. 17 A  It's one o f  the three tests that you w ould  do.

18 I know  yo u  w ant to  m ake that clear. So they 18 Q  A nd  Langer w as doing it in '71; right?

19 disagreed w ith  D r Langer? 19 A  Yes.

20 A  Yeah. 20 Q  Okay.

21 Q  Okay. 21 T his m em o — this is Exhibit 41. Should be

22 A  Sim ply  electron d iffraction is n o t a  com petent 22 41.

23 m ethod to  exam ine chrysotile. 23 (E xhibit 41 m arked  for identification)

24 Q  Okay. 24 It's from  July  2 9 ,1 9 7 1 ; correct?

25 So that's 7.9.71 : L anger says he found 25 A  Yes.

Page 255 Page 257

1 chrysotile; right? 1 Q  A ll right.

2 A  That's w hat he  said, yes. 2 A nd  it's from  D r N ashed to  M r Foster and the

3 Q  A nd, I'm  sorry, you  ju s t said som ething else. 3 subject is Talc/A sbestos; right?

4 Y ou  said  som ething about electron d iffraction 4 A  Yes.

5 is w hat? 5 Q  Okay.

6 A  It's no t a  com petent m ethod to  identify 6 A nd it says here:

7 chrysotile. 7 "The talc  used  in JO H N SO N 'S B aby Pow der is

8 Q  Selected area electron diffraction? 8 obtained from  a selected m ine in V erm ont w here the ore

9 A  Correct. 9 consists m ainly  o f  p laty  talc w ith  only trace am ounts

10 Q  Says w ho? 10 o f  fibrous m inerals (trem olite/actinolite)".

11 A  Essentially , the C TFA  m ethod picked  that up  a t 11 R ight?

12 the sam e tim e, the early  1970s, and as a  result o f  the 12 A  That's w hat it says.

13 inability  o f  e lectron d iffraction to differentiate 13 Q  Okay.

14 betw een chlorite  and chrysotile, there  w as a 14 A  Yeah.

15 requirem ent to  look a t additional test m ethods. 15 Q  So th is is Ju ly  29 o f  1971, and  here Johnson &

16 H ence, as a  m inim um , the polarized  light 16 Johnson is saying that the baby pow der ore has trace

17 m icroscopy and  m ethods fo llow ed by  Johnson &  Johnson, 17 fibrous trem olite actinolite; right?

18 including transm ission  electron m icroscopy, have a 18 A  W ell, this particular author, w ho  is no t a

19 better ability  to  separate ou t chrysotile from 19 m icroscopist o r an expert, in brackets used  the w ords

20 chlorite. 20 "(trem olite/actinolite)".

21 Q  Sir, w hat does "selected area electron 21 B u t trace fibrous m inerals w ould  also  include

22 diffraction" do? W hat does it tell you? 22 w hat is called fibrous talc. T hat is talc  that is

23 A  E lectron  d iffraction pattern  o f  any  m ineral is 23 shards that are literally  split off, o r talc  that is
24 a  — it looks a  b it like lots o f  dots scattered on a 24 rolled, as w e described like a  ro lled newspaper.

25 screen, and  you  need to be  able to com pare that pattern 25 T hat w ould  com e under the sam e heading as
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1 fibrous m inerals. 1 and  say, "Y ou have no idea w hat you 're  talking about"?

2 Q  S o  w hen  D r N ashed  says th a t their ore contains 2 A  N o, I'm  n o t aw are w hether they  did, o r  m aybe

3 fibrous trem olite/actinolite, w e shouldn 't believe him ? 3 they p icked  up the phone.

4 A  W ell, I 'd  w ant to  see the evidence, the x-ray 4 B ut, yeah.

5 diffraction, the  scanning electron m icroscopy and 5 Q  Right?

6 various o ther studies w hich  actually  sa id  yes, it does 6 N o t aw are o f  any; correct?

7 contain trem olite o r actinolite. 7 A  I'm  n o t aw are o f  any o ther opinion.

8 U ntil I've seen that, I 'd  say  that he w as 8 Q  Y ou can se t th a t aside, sir.

9 probably  guessing and m ay no t have even, in 1971, been 9 A  I f  I m ay finish - - 1 hadn 't actually  quite

10 able to  separate out rolled talc o r  fibrous talc  o r 10 finished then — I w as reading the rest o f  the report,

11 talc particles that w ere fibrous in  appearance from 11 because w hat the rest o f  the report actually  said is

12 trem olite o r  actinolite. 12 that the D artm outh C ollege o f  G eology reported  on their

13 Q  W ell, sir, haven 't w e seen docum ent after 13 findings o f  no trem olite o r asbestos in a  sam ple o f

14 docum ent talk ing  about V erm ont talc finding trem olite 14 purified  talc  from  the V erm ont mine.

15 in it? 15 Q  A gain, that's another one o f  your consultants;

16 A  W e have seen docum ents that c laim  to have found 16 correct?

17 trem olite, yes. 17 A  That's -  that w ould  be, yes. Yeah.

18 Q  O ver and  over and over again? 18 Q  Okay.

19 A  Y eah. B ut, again, w e 've no t exam ined as to 19 R ight, sir. Y ou can  set that aside.
20 w hether that trem olite w as asbestos trem olite or 20 This w ill be  E xhib it 42.

21 m assive trem olite. 21 (Exhibit 42 m arked  fo r identification)

22 Q  W e've seen fibrous now  several tim es, haven't 22 O kay. This is from  B ill A shton, A ugust 6,

23 we? 23 1971, to W T  C aneer a t the C olorado School o f  M ines;

24 A  The w ord  "fibrous" is often  used  in  talc to 24 right?

25 describe fibrous talc. 25 A  Yes.

Page 259 Page 261

1 In fact, quite a  lot o f  talc, m aybe 3 or 1 Q  A ll r ig h t.

2 4 per cent o f  talc  can  be fibrous in  nature. Just the 2 A n d  h e  say s:

3 w ay  it's processed , you  get — 3 "I h a v e  sh ip p e d  to  B o b  B e e rs ' a tte n tio n  o n e

4 Q  M m m h m m ? 4 d ru m  o f  I ta l ia n  ro c k  f ro m  th e  C ro se tto  m in e  in  th e

5 A  — talc  p lates on  their edge w ill look like a 5 C h iso n e  V a lle y  o f  th e  I ta l ia n  A lp s" .

6 fiber. Turn them  round, they  look like a  plate. Talc 6 R ig h t?

7 rolls up , it looks fibrous. 7 A  Y e s .

8 It is n o t unusual to see fibrous talc under 8 Q  A n d  h e  s a y s  h e re  d o w n  a t  th e  b o tto m :

9 the m icroscope. 9 " I  h a v e  a lso  c h e c k e d  in to  th e  m in e ra liz a tio n

10 Q  D oes he say fibrous talc here, o r does he say: 10 o f  th a t  p a r t  o f  th e  te r r i to ry  a n d  th e  m in e ra ls  w h ic h

11 "... fibrous m inerals 11 sh o w  in  th e  v a lle y  a re : T a lc , P y r i te ,  M a g n e tite ,

12 (trem olite/actinolite)"? 12 C a lc ite ,  D o lo m ite , A p a tite ,  C lin o c h lo re , C h ry so tile ,

13 A  H e's saying fibrous m inerals. 13 T o u rm a lin e , T re m o lite ,  A c tin o li te ,  I l le m e n ite ,  a n d

14 Q  Okay. 14 A lb ite " .

15 A  A nd in parentheses he's suggesting 15 R ig h t?

16 trem olite/actinolite. 16 A  Y e s , th e y  a re  -  th e y  a re  u n d o u b te d ly  p re se n t

17 B ut D r N ashed  w as no t an expert o r  a 17 in  th e  v a lle y  in  th e  te rr ito ry .

18 m icroscopist. In  fact, yeah, there 's no  evidence that 18 Q  R ig h t.

19 it w as trem olite o r  actinolite. 19 A n d  th re e  o f  th o s e  h e  id e n tif ie d  a re

20 Q  O ther than  w hat he w rote in a  Johnson &  Johnson 2 0 c h ry so tile ,  t re m o lite  a n d  a c tin o lite ; r ig h t?

21 m em o? 21 A  Y e s.

22 A  Yes. 2 2 Q  N o w , c h ry so tile  is  a sb e s to s?

23 Q  R ight? 23 A  Y e s.

24 A  Yes. 2 4 Q  R ig h t?

25 Q  A nd, to  your know ledge, d id anyone w rite  back 25 T re m o lite  a n d  a c tin o li te  c a n  o c c u r  a s
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1 asbestos; correct? 1 that's no t the purpose o f  the flotation process.

2 A  Yes. 2 Q  W ell, and  the trem olite is still present after

3 Q  R ight. 3 flotation, as w e've seen; correct?

4 A nd  that's in  the Italian talc; correct? 4 A  T here is a  presence there, yes, and  o f  course

5 A  N o, that's in a  m ining area w hich could  be 5 w e now  know  that that trem olite is no t asbestos

6 several m iles aw ay from  the talc  m ine. 6 trem olite.

7 Q  Okay. 7 Q  W ell, you  keep saying that, and w e ll  — we'll

8 So - 8 get there.

9 A  It's in the — it's in the V al C hisone valley, 9 (Exhibit 43 m arked  for identification)

10 w hich is the  area w hich is the -- from  w hich the high 10 This is from  A ugust 9 ,1 9 7 1 ; do you  see this?

11 grade Italian  talc  originates. 11 A  Yes.

12 B ut w hat he’s saying is in  that sam e area. 12 Q  A nd this is from  Shelley to  Sunberg and Ashton.

13 It's the  sam e w ith  V erm ont. Y ou'll ge t -  a 13 D id  I give yo u  a  copy?

14 few  m iles aw ay, you'll get a  to tally  d ifferent product 14 M S FR O ST: No.

15 from  a  cosm etic talc. 15 M R  PA N A TIER: Take that one.

16 Q  A shton  is sending h im  to  C olorado School o f 16 M S FR O ST: T hank you.

17 M ines a  sam ple o f  -  he calls it  "rock" from  Italy  that 17 B Y  M R  PA NATIER:

18 contains chrysotile, actinolite and  trem olite; right? 18 Q  O kay? Right?

19 O r he's saying -  I'm  sorry, sending the 19 A nd w hat Shelley says to Sunberg and A shton

20 sam ple o f  rock and  he's saying the  m ineralology o f  that 20 is:

21 area contains chrysotile, actinolite and  trem olite; 21 "It is im portant that w e continue the process

22 true? 22 ... w ork  on  th is -  on the rem oval o f  fines from  our

23 A  Y eah, bu t you  need to  actually, and  the court 23 baby  pow der since th is is the faction im plicated in

24 needs to  understand that w hen w e look a t a  talc  m ine, 24 talcosis and asbestos toxicology".

25 it's got to be  clearly  separate from  those areas that 25 D oes he  say  that?
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1 are not m ined  for talc. 1 A  That's w hat he says, yeah.

2 In  o ther w ords, it could  w ell be  that a  m ile 2 Q  Is he w rong to?

3 or tw o aw ay  there are areas w hich are clearly  no t w hat 3 A  I f  the fines w ere asbestos, that w ould be a

4 you 'd  want. 4 reasonable statem ent, b u t o f  course w e know  that there

5 Y ou’re going to get som e o f  those m inerals, 5 is no  asbestos.

6 like pyrite, m agnetite, calcite, dolom ite -  there 's a 6 T alcosis is a  condition that occurs in talc

7 lo t o f  o ther m inerals listed  there, and  those w ill be 7 m iners w ho are heavily  exposed to  talc. I'm  no t aware

8 at som e distance aw ay from  the actual talc part o f  the 8 o f  seeing that as som ething that occurs in consum ers.

9 m ine. 9 The point being  here that M r Shelley w as keen

10 Q  W ell, from  w hat w e've looked a t so far, there’s 10 to proceed w ith the flotation process as a  w ay  o f

11 plenty o f  trem olite in  the Italian talc you  guys w ere 11 ensuring the product w as even better than  it w ould be

12 using and in  the V erm ont talc; right? 12 otherw ise.

13 A  N on-asbestos trem olite. 13 Q  W ell, he 's talk ing  about the  rem oval o f  fines

14 Q  W ell, actually, sir, none o f  those docum ents 14 from  the baby powder:

15 w ere very  specific about w hether it  w as fibrous o r not, 15 "... since t h i s ... fa c tio n ..."

16 w ere they? 16 A nd he’s talk ing  about that segm ent o f  the

17 A  N o, b u t fo r a  very  sim ple reason. 17 pow der.

18 The w hole poin t o f  the  flotation process is 18 A  Yeah.

19 to  raise the  quality  o f  the talc, the size o f  the 19 Q  "... is im plicated in  [two things:] talcosis

20 particles o f  the talc. 20 and  asbestos toxicology".

21 The m ain outcom e o f  that flotation process 21 N ow , talc  can 't cause an asbestos disease i f

22 w as to increase the size o f  the large particles, the 22 there 's no asbestos in it; right?

23 sm ooth, slippery particles, from  m aybe 9 0 ,9 2  p e r cent 23 A  Correct.

24 to  98 per cent. 24 Q  Okay.

25 The m ention o f  trem olite is present, but 25 A  A nd let's be  clear, M r Shelley is a t th is stage

67 (Pages 262 - 265)
Priority-One Court Reporting Services Inc. -  A Veritext Company

718-983-1234



Page 266 Page 268
1 a ju n io r scientist, w ho basically  I w ould  say  hadn 't a 1 Q  O kay.

2 clue w hat he  w as saying. 2 Let's go to their actual results, w hich are

3 Q  O kay. 3 on -  it's B ates stam ped 8898. Okay?

4 A  But, you  know , I'm  no t going to  say any m ore 4 O kay. D o you  see that?

5 than  that. 5 A  Yes.

6 Q  So he  w as w rong? 6 Q  It says:

7 A  H e w as -  he w as giving an  opinion, bu t it's 7 "In the  m edicated  pow der, w e found one fiber

8 n o t an opin ion based on fact. 8 o f  chrysotile, and  w e estim ate that th is pow der

9 Q  So it seem s like -- it  seem s like for a  lo t o f 9 contains less than  .001%  a sb e s to s ..."

10 these Johnson &  Johnson m em os w ritten  by  Johnson & 10 Right?

11 Johnson people, y o u  really take issue w ith  w hat they 11 A  Y es. Yeah.

12 w rote? 12 Q  That's correct?

13 A  W ell, it  happens to be  the sam e individual, 13 A  B y  the m ethodologies they w ere using, w hich I'm

14 M r Shelley, w ho w rote  the last one that I took  issue 14 h y in g  to  w ork  ou t w hat that is ...

15 w ith. 15 The au thor o f  th is -  it’s interesting -  the

16 B ut I'm  entitled  to take issue w ith  w hat — 16 author o f  th is report is actually  saying that:

17 Q  Sure. 17 "I m arvel a t D r Pooley 's ability  to look at

18 A  — som eone w rote in 1971 i f  it doesn 't reflect 18 photographs and decide w hat they  were. Tw o m onths

19 the state o f  know ledge today. 19 later, I am  beginning to do that now . The little

20 Q  This w ill be  E xhib it 44. 20 characteristics o f  each fiber are beginning to  fit into

21 (Exhibit 44  m arked  for identification) 21 place".

22 N ow , this is a  docum ent from  M cC rone, w ho w as 22 So right a t the  beginning he's actually

23 one o f  your consultants a t the tim e; correct? 23 saying: you know , I'm  n o t an expert on this, bu t based

24 A  Correct. 24 w ith  the  technology I've got, the system  I've got, I

25 Q  This is dated  Septem ber 3 ,1 9 7 1 , and  it is to 25 think I can  give you som e opinion. It's prelim inary.
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1 D r — and I th ink  it's A1 — G oudie -- is that how 1 B ut, yeah.

2 you’d  say  it  — at Johnson &  Johnson? 2 Q  W ell, okay.

3 A  Yeah. D r G oudie, yes. 3 So first thing, I w ant to abide b y  our

4 Q  A ll right. 4 agreem ent on objections, b u t I m ay  have to start to

5 W as he  a  good  doctor? 5 object to  non-responsive, because w e're ju s t reading

6 A  H e w as a  physician, I believe. 6 the beginning o f  the report.

7 Q  W as he  sm art? 7 A  O kay. D one.

8 A  I've never m et him. 8 Q  I don 't w ant to have to do it, because --

9 Q  Okay. 9 A  N o, no. Let's — let's go forward.

10 W as he  a  jun io r doctor, w hose statem ents w e 10 Q  W e have an agreem ent.

11 can 't trust? 11 But, okay, so -

12 A  I've never m et him. I don 't know  w hat his age 12 A  I w ill try  and answ er the question.

13 o r experience w as at that tim e. 13 Q  O kay.

14 Q  O kay. A ll right. I 'm  ju s t  checking before w e 14 So here 's the question: look a t the page I

15 talk  about w h at he  says. 15 asked you  to look  at. H e says:

16 So th is w as from  M cC rone, w hich  w as a  lab, a 16 "In the  m edicated  pow der, w e found one fiber

17 testing  lab; correct? 17 o f  chrysotile, and  w e estim ate that th is pow der

18 A  Yes. 18 contains less than  .001%  asbestos".

19 Q  A nd  it says: 19 C orrect?

20 "D ear D r Goudie: 20 A  That's w hat he  says.

21 E nclosed are tw o copies o f  our prelim inary 21 Q  Y our consultant is telling  you  that your

22 report on  the  G rantham  ore  and  the Show er to Show er anc 22 m edicated  pow der, m ade from  talc  from  Verm ont, w hich is

23 m edicated  pow ders". 23 the sam e m ine that you 're  getting  the baby pow der from,

24 R ight? 24 had  chrysotile in  it; correct?

25 A  Yeah. 25 A  T hat’s w hat he said on h is prelim inary report,
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1 y e s . 1 A  T hat's true, yes.

2 Q  A n d , in  fa c t,  s o  th is  is  -- th e  d a te  o f  th is 2 Q  Okay.

3 re p o r t ,  j u s t  so  I  h a v e  i t  c o r re c t,  is  S e p te m b e r  3 , '71 . 3 T hen it says:

4 A n d  h e  s a y s  --  h e  a c tu a lly  g iv e s  a  sp e c if ic 4 "In  running the standards o f  the additives to

5 p e rc e n ta g e , a n d  h e  s a y s  th e re  is  .001 p e r  c e n t 5 the m edicated  pow der and to ... Show er to  S h o w e r... we

6 c h ry so tile  in  m e d ic a te d  p o w d e r ;  r ig h t? 6 d id  find tw o fibers o f  chrysotile, positively

7 A  Y e s . C a n  w e  -- w h a t  h e  d o e s  d e sc r ib e  i t  a s  in 7 id en tif ie d ... by  m orphology and diffraction patterns

8 th e  G - l  1 sa m p le . I 'd  l ik e  y o u  to  m a k e  su re  th a t 's  o n 8 in the G -l 1 sam ple. T hese tw o fibers w ere v e iy  close

9 th e  re c o rd . 9 together and m ay  have com e from  the sam e source.

10 Q  S i r - 10 A gain, the percentage w as low , 0.005-0.001% , bu t this

11 A  H e 's  sa y in g  in  th e  G - l  1 sa m p le . 11 m ay be  a  potential source o f  contam ination o f  the end

12 Q  W e 'l l  — w e 're  g o in g  to  g e t  th e re . 12 product".

13 A  O k a y . 13 So there 's an  additive; right?

14 Q  W e 're  lo o k in g  a t  w h a t  h e  a c tu a lly  sa id  o n  th e 14 A  Yes.

15 p a g e  I 'm  a sk in g  y o u  a b o u t; o k a y ? 15 Q  T hat has been added to  the Show er to  Shower;

16 A  W h ic h  p a g e  is  th a t? 16 right?

17 Q  I t 's  th e  p a g e  I 'v e  to ld  y o u  a b o u t n o w  tw o 17 A  Y eah, yeah.

18 tim e s , 8 8 9 8 . 18 Q  A nd  the m edicated  pow der; right?

19 A  O k a y . 19 A  Yes.

2 0 Q  W e 're  g o in g  to  lo o k  a t  -  w e 're  look in g * a t th e 20 Q  A nd  they find chrysotile in  the additives;

21 a c tu a l  re p o r t ;  o k a y ? 21 right?

2 2 A  Y e a h . 22 A  T hey claim  to have found chrysotile, yes.

23 Q  H e  s a y s  v e rb a tim : 23 Q  O kay. Y ou can set that aside.

2 4 " In  th e  m e d ic a te d  p o w d e r , w e  fo u n d  o n e  ftb e i 24 N ow , here is m y question about M cCrone: so

2 5 o f  c h ry so tile ,  a n d  w e  e s t im a te  th a t  th is  p o w d e r 25 M cC rone is a  professional testing  lab; right?
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1 contains less than  .001%  asbestos". 1 A  Yes.

2 C orrect? 2 Q  A nd they're som eone that after th is report -

3 A  That's w hat h e  says. 3 this is the first M cC rone report you  and 1 have looked

4 Q  Okay. 4 at, b u t after th is report, Johnson &  Johnson sent

5 H e's telling  Johnson &  Johnson there is 5 sam ples o f  talc  to  M cC rone for years and years and

6 chrysotile asbestos in  the m edicated pow der; correct? 6 years. P robably hundreds o r even thousands o f  samples;

7 A  B y  the  techniques he w as using to  m easure. 7 isn 't that right?

8 Q  R ight. 8 A  That's correct, yes.

9 A n d  these w ere — you  guys sent s tu ff to 9 Q  A ll right.

10 experts; right? T hey w ere an expert, w eren 't they? 10 So as o f  the tim e o f  th is report, Johnson &

11 A  T hey w ere an  expert in the techniques a t the 11 Johnson didn 't reg ister any com plaints w ith  M cCrone

12 tim e, yes. 12 about their abilities, d id  they?

13 Q  Y ou used  M cC rone for 2 0 ,3 0  years, d id  you not? 13 A  I don’t  know  the answ er to  that.

14 A  Yes. 14 Q  Okay.

15 Q  O kay. 15 So I can  understand the structure o f  the m ine

16 A n d  so, sir, you understand, a t 16 versus Johnson &  Johnson, so the V erm ont m in e, that was

17 .001 per cent, that can  m ean hundreds o f  thousands o r 17 called  the W indsor m ines, I guess?

18 m illions o f  fibers pe r gram ; y o u  understand that, 18 A  Yes.

19 right? 19 Q  H am m ondsville, A rgonaut, m aybe som e others, but

20 A  I f  that w ere confirm ed, yes. 20 Johnson &  Johnson only used  talc out o f  H am m ondsville,

21 Q  O kay. 21 A rgonaut and m aybe R ainbow  at som e point. W e'll talk

22 B ecause .001 p e r cent in  ju s t our k ind  o f 22 about that.

23 lay, everyday language doesn 't sound like a  lot. B ut 23 D id  Johnson &  Johnson m ine industrial talc

24 in  term s o f  very, very  tiny  fibers, it could be  very 24 w ith  h igher levels o f  am phibole?

25 m any fibers; true? 25 A  There w as a  separate m ine, w hich  I believe w as
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1 several m iles aw ay, w hich  w as the industrial talc  m ine. 1 m icroscopist?

2 T hey ow ned that fo r a  short period  o f  time. 2 A  H e is recognized, yes. Yeah.

3 Q  W as that the Johnson m ine? 3 Q  Okay.

4 A  I believe that's w hat it w as called, yes. 4 Y ou can see here it says under the Sum m ary on

5 Q  A nd  how  long d id  they  ow n that m ine? 5 the second page:

6 A  Tw o o r three years. 6 "Three talc sam ples identified as 2676-55A ,

7 Q W hen? 7 ... 55B, a n d ... 55C, have been exam ined for the

8 A  M id-'60s to  later '60s. 8 W indsor M ineral C om pany w ith  particular em phasis being

9 Q  O kay. 9 placed on  the  fiber content o f  the m aterials,

10 A  A gain, an  estimate. 10 particularly  fibers o f  the asbestiform  m inerals".

11 Q  Okay. 11 O kay. D o you  understand that?

12 N ow , during the period  o f  tim e -  w hen d id 12 A  Yes.

13 Johnson &  Johnson ow n the m ines? 13 Q  O kay.

14 A  E arly  '60s and  sold them  in  '6 8 ,1 think. 14 N ow , under sam ple C, they  say that they

15 Q  T o  w ho? 15 identified  a  fiber that the -- tw o fine fibers that had

16 A  To C yprus M inerals. 16 the m orphology o f  chrysotile; right?

17 Q  O kay. 17 A  Y es, yeah.

18 A n d  then C yprus and its successor com panies 18 Q  I f  you  turn  to  the page w hich  is 5970, they

19 ran  it until '03? 19 talk  about sam ple A , and there they  say:

20 A  T hat’s -- that's correct, yes. 20 "W e found four fibers, three o f  w hich could

21 Q  N ow , w as there another com pany that w as 21 b e ... [classified] as suspect on the basis o f  their

22 actually  doing the m ining that Johnson &  Johnson h ad  — 22 m orphology, b u t none o f  these fibers could be

23 I don 't know  w hat you  w ant to do -- re lied  upon, paid 23 positively  identified. O f  the three suspect fibers,

24 to  do the actual m ining? O r w ere they  Johnson & 24 one has a  lim ited  sim ilarity  and  tw o have substantial

25 Johnson m iners? 25 sim ilarity  to the m oiphology o f  chrysotile, bu t they
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1 A  The com pany w as ow ned by  Johnson &  Johnson. 1 could no t be  identified as this m ineral as w e were

2 N o t another com pany. 2 unable to  ob tain  [an] electron diffraction pattern ...

3 Q  O kay. 3 from  them ".

4 A  It w as ow ned by  Johnson &  Johnson. 4 N ow , electron d iffraction pattern  is SAED;

5 Q  A nd  that's W indsor M inerals? 5 right?

6 A  Yes. 6 A  Yes.

7 Q  O kay. 7 Q  Selected A rea E lectron D iffraction?

8 So Johnson & Johnson ow ned W indsor M inerals 8 A  Y es, yeah.

9 that w as doing the m ining? 9 Q  A nd that's w hat Langer w as doing on chrysotile;

10 A  C orrect, yes. 10 correct?

11 Q  O kay. 11 A  Yes.

12 A nd  they w ere m ining the cosm etic talc  for 12 Q  A nd you said  that's no t a  good technique?

13 use  in Show er to Show er, the baby pow der, m edicated 13 A  It's a  b road  technique. I t w ill p ick  up

14 pow der, e t cetera? 14 chrysotile i f  it's there, bu t it can  also  give a  false

15 A  Sure. Yes. 15 im pression, because it doesn 't necessarily separate out

16 Q  O kay. 16 chrysotile from  chlorite.

17 T his w ill be E xhibit 45. 17 I f  you 've got — chlorite 's a  com m on trace

18 (E xhibit 45 m arked for identification) 18 in  -  in  talc.

19 H ere w e go. 19 Q  A re you  -  are you  th inking o f  x-ray

20 A  T hank  you. 20 diffraction?

21 Q  A ll right, sir. 21 A  Sorry, is that w hat you said?

22 C an  you  see this is a  report from  M cC rone to 22 Q  N o. I said  Scanning A rea Electron Diffraction.

23 W indsor M inerals, O ctober 2 1 ,7 1 ; right? 23 A  O h, I'm  sorry. I w a s n 't -

24 A  Yes. 24 Q  A re you  talking about x-ray diffraction?

25 Q A nd  it's by  Ian Stewart. Is he -- is he a  good 25 A  I w as talk ing  about x-ray  diffraction.
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1 Q  Okay. 1 few  tim es.

2 A  Yes. 2 The last poin t on O bservations, he  says:

3 Q  So w hen Langer on that paper -- w e can  go back 3 "The possib ility  that the suspect fibers

4 to  it i f  you  need  to — 4 found in sam ples A  and B  originate from  som e external

5 A  Yeah. 5 source o f  contam ination cannot be  precluded".

6 Q  — he w as doing electron diffraction. 6 Right?

7 A  T hat's  correct, yes. 7 A  Yes.

8 Q  N o t X R D ? 8 Q  Okay.

9 A  Y eah, yeah. 9 W e'll ask  som e questions about that as w e see

10 Q  A nd ju s t so w e can  get it straight, because 10 it m ore. Y ou can set that aside.

11 w e've been  talking about these th ings a  lot, right, X R D 11 A  Okay.

12 is x-ray diffraction. 12 V ID EO G R A PH ER : Excuse me.

13 A  Correct. 13 M R  PA N A TIER : Yeah.

14 Q  T hat is no t a  m icroscope, is it? 14 V ID EO G R A PH ER : Y ou've got about five m inutes

15 A  N o, no, no. 15 m ore o f  recording tim e.

16 Q  X R D  can  tell you generally  i f  a  m ineral is 16 M R  PA N A TIER : O kay. W e'll do one m ore

17 present; right? 17 docum ent.

18 A  Yes. 18 T his is E xhib it 46.

19 Q  Som etim es it can m ix  tw o up, like you said 19 (Exhibit 46 m arked  for identification)

20 chlorite and  chrysotile? 20 Q  D id  I give you  tw o o f  them ? There. A ll right.

21 A  C orrect, yes, yes. 21 T here is it is. Thank you.

22 Q  R ight. 22 O kay. So, sir, th is is correspondence from

23 It is only  sensitive dow n to about h a lf 23 D r Langer a t M ount Sinai, N ovem ber 11 ,1971; right?

24 a  pe r cent; right? 24 A  Yes.

25 A  W ell, som e o f  the m odem  m ethods are probably 25 Q  Okay.
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1 slight better, but, yeah, w e'll give you that, yes. 1 A  N ovem ber 10, yeah.

2 Q  Okay. 2 Q  Right.

3 I m ean, back  in the '70s, it  w as — 3 N ow , he's talk ing  about a t first the Tenovus

4 A  Y eah, yes. 4 sam ples, and those w ere the ovarian tissue sam ples we

5 Q  — sensitive to  about h a lf  a  pe r cent? 5 discussed  earlier; right?

6 A  Yes. In t h e '70s, yes. 6 A  Yes.

7 Q  T hen  you  have optical m icroscopy, w hich can 7 Q  Okay.

8 actually see m orphology? 8 A nd  he says:

9 A  Yes. 9 "In respect o f  the Tenovus sam ples that w ere

10 Q  B ut it can 't see — a  lo t o f  the fibers it 10 sent to  us, w e m ade the  follow ing observations. W e did

11 can 't see a t all because they 're too sm all; right? 11 find som e grains that resem bled talc  w ith  the usual

12 A  Y es, up  to a  point, yeah. 12 electron d iffraction pattern  consistent for a sheet

13 Q  T hen y o u  have transm ission electron m icroscopy? 13 silicate structure".

14 A  Yes. 14 T hen later on:

15 Q  W hich can  see very, very, very  sm all fibers; 15 "W e assum e that the  particles w ere talc or,

16 right? 16 rather, w ere consistent w ith  talc. W e also got a  few

17 A  Yes. 17 surprises in that w e observed som e chrysotile asbestos

18 Q  O kay. 18 to  be p resen t in the tissue as w ell".

19 So the  criticism  you  w ere leveling earlier, 19 A nd  w e have the  m em o from  Johnson &  Johnson

20 you w ere th inking about X R D , no t SAED? 20 from  th is m eeting that y o u  and I have already talked

21 A  Yes. I m isheard w hat you  said. 21 about; right?

22 Q  That's fine. O kay. I ju s t w anted  to  clear 22 A  Yes.

23 that up. A ll right. 23 Q  W here Johnson &  Johnson 's person reports back

24 So then  let's go dow n to  O bservations, 24 that D r Langer show ed us w hat he said  w as chrysotile in

25 because I th ink  w e're going to see th is from  M cC rone a 25 the  Tenovus sam ples; right?
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1 A  Yes. 1 N ow , M r C lare I believe is the President o f

2 Q  Okay. 2 J& J a t the tim e.

3 A nd now , let's look a t the second page. 3 Is that your recollection? I f  I 'm  wrong,

4 There 's the h igh ligh t there: 4 tell m e w ho he  is?

5 "W e also  observed trace am ounts o f  chrysotile 5 A  I've m et -- w hen w as this, '72 — I m et

6 asbestos on ly  w hen the talc w as sonified  and m arkedly 6 M r Clare. I th ink  he w as the President o f  the baby

7 dispersed. T he am ounts o f  chrysotile are relatively 7 products company.

8 sm all, occurring  in  am ounts, w e estim ate, a t less than 8 Q  O kay. A ll right.

9 .01%. The J &  J baby  talc  is o f  quite h ighly  quality 9 A  N o t the w hole — not the w hole corporation.

10 and  as a  m atter o f  fact, in relation to  the num ber o f 10 Q  H e w as the President o f  the baby products

11 sam ples w e have exam ined thus far, it is the 'purest'". 11 com pany, w hich  is a  division?

12 R ight? 12 A  Yes.

13 A  That's w hat he  says, yes. 13 Q  R ight. Okay.

14 Q  H e says it's the  purest, bu t it  still has .01 14 So N ashed  reports h is conversation w ith

15 o r less than  that p e r cent chrysotile; correct? 15 Langer to  M r C lare, and  then  he w as asked to contact

16 A  B y  h is m ethod  o f  e lectron diffraction. 16 M r R om er o f  the N ew  Y ork D epartm ent o f  A ir Resources.

17 Q  O kay. 17 So then in the next paragraph w e get to  that:

18 So th at is  N ovem ber 10 ,1971 . 18 "I poin ted  out to M r R om er that he attended

19 L et's go  ahead and sw itch out the tape. 19 the FD A  m eeting  on A ugust 3 and it w as obvious a t that

20 (O ff  the record  a t 4:06  pm ) 20 tim e from  bo th  our findings and  D r Langer's com m ent

21 (O n the  record  a t 4:18 pm ) 21 that Johnson & Johnson B aby Pow der is free o f  asbestos.

22 M R  PA N A TIER : Okay. 22 M r R om er said  that he understands that our pow der m ay

23 T his w ill be E xhibit 47. 23 still contain traces o f  asbestos and since D r Selikoff

24 (Exhibit 47 m arked fo r identification) 24 had  previously  said  that the only safe level is zero,

25 Q  A ll right. So this is June 17 ,1972 . It's 25 he still feels that w e have n o t proven that our pow der
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1 m em o to the file. 1 is com pletely safe".

2 So I guess som etim es i f  guys ju s t had  s tu ff 2 N ow , let m e ask  about that ju s t real quick.

3 they w anted  to  record, they  w ould  do a  m em o and pu t it 3 D r N ashed  here says he to ld  M r Rom er it w as

4 in the file? 4 obvious from  that tim e that both  their findings --

5 A  That's usual, yes. 5 J& J's findings and D r L anger's com m ent, m eant that J& J

6 Q  R ight? 6 B aby Pow der is free o f  asbestos, b u t four paragraphs

7 A  Yeah. 7 above D r L anger has been  very  clear that he thinks

8 Q  A n d  this one is D r N ashed again? 8 Johnson &  Johnson 's p roduct still has asbestos in it;

9 A  Yeah. 9 correct?

10 Q  R ight? Okay. 10 A  O n the one hand, D r Langer is saying that he

11 I f  you  go to the second page, he 's reporting 11 couldn 't find an y  asbestos, bu t then he  w as kind  o f

12 about his m eeting  w ith  D r Langer. 12 hanging onto h is first thoughts that, w ell, m aybe it

13 He said: 13 does.

14 "I asked D r L anger i f  he  can  state that our 14 Q  W ell, in the earlier docum ent h e  actually  said

15 baby  pow der is free o f  asbestos as a  result o f  the 15 he d id find  asbestos.

16 conference an d  review  o f  A ugust 3 ,1 9 7 1 , w ith  the FDA. 16 D o w e have to  go back  to  that? The one from

17 H e said he  still th inks that Johnson &  Johnson 's 17 N ovem ber 10 o f '71?

18 product contains m inute traces o f  asbestos and he 18 A  Okay.

19 believes he  can  find  asbestos fibers after breaking 19 Q  .01 pe r cent chrysotile?

20 dow n the platelets by  u ltrasonic technology -- 20 A  T hat preceded  the m eeting, according to  this,

21 ultrasonic  energy". 21 w ith  -- the m eeting  w ith  FD A , w hich  D r Langer w as

22 O kay. Skip dow n a  little  bit: 22 present.

23 "A fter reporting m y  conversation w ith  D r 23 A n d  m y  understanding o f  that m eeting w as that

24 Langer to  M r Foster and  M r Clare, I w as asked to 24 the outcom e w as that asbestos w as not present.

25 contact M r Rom er, N Y  D epartm ent o f  A ir Resources". 25 Q  O kay, bu t —
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1 A  T hat w as -  you  know , that w as 12 m onths 1 and  m ore detailed  analysis show ed only trace am ounts o f

2 earlier. 2 asbestos in our pow der. A lso said  our talc is m ost

3 Q  Y eah, I get it. 3 pure they  have seen. T im es quoted FD A  their test

4 B u t righ t here on the m em o w e're  talking 4 show ed 'no detectable content o f  asbestos' in our baby

5 about, Langer tells N ashed he  still th inks there's 5 pow der. A rticles follow".

6 asbestos in Johnson 's B aby Pow der; correct? 6 So L anger says: I revised  m y num bers down

7 A  T hat w as h is opinion still, yes. 7 from  the prelim inary  report. H e still thinks there's

8 Q  O kay. 8 traces o f  asbestos in it; correct?

9 A  H e 'd  no t retracted a t th a t point. 9 A  B y the m ethods he  w as using.

10 Q  A n d  the  fellow  w ho w orked  fo r the  N ew  Y ork 10 Q  Yeah?

11 D epartm ent o f  A ir R esources said  that he understands 11 A  Yes.

12 that Johnson 's B aby Pow der m ay still contain  traces o f 12 Q  Okay.

13 asbestos: 13 A ll right, sir. So let's go to the next

14 "... and  since D r S elikoff had  previously 14 docum ent.

15 said  that the only  safe level is zero, he still feels 15 So that w as June 20. Langer says he still

16 that w e have n o t p roven that our pow der is com pletely 16 thinks there 's trace asbestos in baby pow der; right?

17 safe". 17 Is that correct, sir?

18 So I w ant to ask  about that. 18 A  B y the m ethods he w as using, yes.

19 C ertainly, Johnson &  Johnson agrees that the 19 Q  Right.

20 only  safe level o f  asbestos in  baby  pow der is zero; 20 A  Yeah.

21 correct? 21 Q  T his w ill be E xhib it 49.

22 A  Yes. 22 (E xhibit 49 m arked fo r identification)

23 Q  O kay. 23 This is three days later. This is a  letter

24 Y ou can see that aside, sir. 24 from  D avid R  C lare, the  President o f  the -  w ell, this

25 T his w ill be  E xhib it 48. 25 right here up top says Johnson &  Johnson O ffice o f  the
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1 (E xhibit 48 m arked fo r identification) 1 President.
2 H opefully  th is w ill help  us c lear up the 2 A Yeah.

3 stu ff about D r Langer. This is E xhibit 48. 3 Q So is he the President of all Johnson &
4 So th is is June 2 0 ,1 9 7 2 . So th is is three 4 Johnson?
5 days after the  m em o you  and I ju s t looked at. 5 A Yeah, it would appear so.

6 A  Yeah. 6 Q Okay.

7 Q  O kay. It's again from  D r N ashed: 7 A Yeah.

8 "The N Y  T im es published revised  article 6/17 8 I — he was originally the baby products, so

9 that [the] N Y  Environm ental Protection A gency had 9 he may have been promoted in that time, yeah.

10 m isinterpreted data  regarding Johnson 's B aby Pow er". 10 Q Right.

11 So let's stop there. 11 So three days after Langer reiterates that he

12 I'm  sure yo u  know  from  the review  o f  the 12 still thinks there's trace asbestos in the baby powder,

13 docum ents you  looked a t that there w as a  prelim inary 13 the President of Johnson & Johnson writes to all

14 report that said  that consum er talcum  pow ders had 14 employees; right?

15 betw een 5 and  20  per cent asbestos in them ; right? 15 "We are writing to you about an article which

16 A  Yeah. 16 appeared in the June 16 edition of the New York Times
17 Q  A n d  that w as M ount Sinai and  they revised  those 17 alleging asbestos in Baby Powder. The article

18 num bers dow n; correct? 18 published false information about JOHNSON'S Baby Powder
19 A  T hey did. 19 but was clarified the following day in The Times."

20 Q O kay. 20 Then they attach the articles for people to

21 "Source o f  da ta  at M ount Sinai School o f 21 read; right?

22 M edicine ..." w hich is Langer. 22 A Yes.
23 W e know  that's Langer; correct? 23 Q Okay.
24 A  Yeah. 24 If you go down to number 3, he lists key

25 Q  "... said  his original report w as prelim inary 25 facts, but here's number 3 I want to talk to you about:
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1 "D r L anger o f  M ount Sinai H ospital, w ho did 1 Q  Y ou tell m e. Y ou said  that it w as — there w as

2 the  tests referred  to  by  the N ew  Y ork C ity 2 som e issue w ith  the technique. So I w ant to know  w hat

3 E nvironm ental Protection A dm inistration, adm itted that 3 it  is.

4 h is analysis w as incorrect and  said  further that the 4 A  Okay.

5 ligh t m icroscope technique used  is unreliable and 5 Y eah, he w as using  x-ray diffraction. That

6 [that] 'the fibers th a t they have seen under those 6 w as his initial read. X -ray  diffraction.

7 conditions w ere proven to  be talc no t asbestos"'. 7 Q  D o you  rem em ber the  m em o o f  the visit where

8 B ut w e know  three days before he 's saying 8 they said  they  looked a t the sam ple a t 20,000 tim es?

9 there 's still asbestos in the product; correct? 9 A  T hat w as the m icroscopic as well.

10 A  Y eah, by  the technique that he  w as using, w hich 10 Q  That's transm ission  electron m icroscope.

11 w ere never validated. 11 D o w e need to  go  back to  it?

12 Q  D idn 't M r C lare tell the em ployees o f  Johnson & 12 A  D id  it say transm ission electron m icroscope?

13 Johnson there  that, w hile D r Langer took his num bers 13 Q  It said  20,000 tim es.

14 dow n, he still be lieved  there w as asbestos in the baby 14 A  W ell, a  good laboratory m icroscope w ill pull

15 pow der? D id  he  com m unicate that? 15 that.

16 A  W ell, w hat he  com m unicated w as the second 16 Q  It w ill not.

17 page - 17 A  O kay. Let's look.

18 Q  I am  n o t asking w hat he com m unicated. 18 D oes it  actually  say transm ission electron

19 A  — in  the  attachm ent. 19 m icroscope?

20 Q  I’m  asking i f  he com m unicated a  certain  thing. 20 Q  W ell, w e can  go back  to it, bu t le t m e ask

21 D id  he  com m unicate that Langer had  reiterated 21 you  a  question.

22 that there w as still asbestos in  the baby  pow der? 22 A  I th ink  it's quite im portant.

23 A  I w ould  need  to  read  th is in  m ore detail. 23 Q  W e can. A bsolutely. L et m e see i f  I can  find

24 M y understanding w as — as you  say, the 24 it. . .

25 heading in  The N ew  Y ork Tim es, D octor A dm its H e M ay 25 I'm  going to have to  find  that letter. L et
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1 H ave B een M istaken, w as essentially  the w ithdraw al o f 1 m e ju s t  find  i t ...

2 his original opinion, and  that original opinion is 2 So here is the letter. This is from  N ovem ber

3 confirm ed by  the Food and D rug A dm inistration. I t w as 3 1 0 ,7 1 ; okay?

4 clear. It said  that there w asn 't asbestos. 4 M S FR O ST : W hich docum ent is that, p lease?

5 So m y read  o f  that is th a t M r C lare w as 5 M R  PA N A TIER : T his one.

6 saying w hat w as the opinion a t the  tim e, that the 6 M S FR O ST: W hich Exhibit?

7 fibers w ere talc  and no t asbestos. 7 M R  PA N A TIER : T hat one. 11.10.71.

8 Q  W ell, look a t the  article he  sent along. Go 8 M S K A G A N : 46.

9 b ack  to the  article. Okay? 9 M R  PA N A TIER : It's like tw o or three back.

10 L ook in  the th ird  colum n over, second 10 46? Okay.

11 paragraph down: 11 Q  H ere w e go. A ll right. H ere's page 2 o f  it.

12 "B ut Langer said  the am ount o f  asbestos he 12 L ook a t the  top o f  page 2.

13 saw  in the baby pow der w as only  a  bare trace level. A t 13 A  Yeah. O kay. E lectron m icroscope.

14 the current state o f  m edical know ledge, he sa id  there 14 Q  O kay.

15 is no  w ay  o f  know ing i f  such a  sm all quantity  could be 15 A  O kay. I'll give you  that.

16 harm ful". 16 Q  T hank you, sir.

17 So he 's in  the article saying that there is 17 So L anger is  using  the electron m icroscope

18 still asbestos in  the product, is he not? 18 and  that is w hat he 's basing  his opinion on that the

19 A  H e's saying it, b u t b y  the  m ethodologies and 19 Johnson 's B aby Pow der has trace asbestos; correct?

20 the test procedures that he w as using  in 1972. 20 A  T hat's h is opinion, yes.

21 T hat's  w hat he  is saying. 21 Q  Okay.

22 Q  A h-hah, and w hat test procedures w as he using? 22 A nd  do you  have, as you  sit here today, any

23 A  W ell, let's go back to  the original report, 23 actual scientific technique o f  — scientific critique

24 shall w e, w hich  you  gave to  m e? 24 o f  the m ethod he w as using, w hich w as electron

25 Is it m icroscopy? L ight m icroscopy? 25 m icroscopy?
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1 A  Okay. The standard m ethodology to m easure 1 Q  O kay.

2 asbestos or otherwise is to  use electron diffraction. 2 W hich is w hy it's so im portant to continue to

3 Q Do you m ean x-ray diffraction? 3 m onito r a  m ine source, even i f  it had  been initially

4 A  X-ray diffraction -- optical polarized light 4 cleared; right?

5 m icroscopy and scanning or transm ission electron 5 A  Y es, absolutely.

6 m icroscopy. Y ou can add infrared trace as well. 6 Q  A ll right.

7 It's only w hen you pull all those together 7 J& J understood that the w hole tim e it  w as

8 that you get a higher level o f  surety and assurance 8 selling  talc; right?

9 that there's no asbestos present. 9 A  Yes.

10 Q Okay. 10 Q  Okay.

11 W e'll talk  a little b it more about those, but 11 A ll right. This is 78.

12 the CTFA J4 that they adopted in '76, did it have a 12 This w ill be  Exhibit 50.

13 requirem ent for electron m icroscopy? 13 (Exhibit 50 m arked  fo r identification)

14 A  Initially — no, it did not, no. B ut Johnson & 14 A  Thank you.

15 Johnson added their own requirem ent — 15 Q  A ll right. So this a  report from  M cCrone

16 Q I understand. 16 again; right?

17 A  -  at that time. 17 A  Yeah.

18 Q J4-1 is still in effect today? 18 Q  A nd it's dated  O ctober 27, '72; right?

19 A  It is. 19 A  Yes.

20 Q Is it not? 20 Q  It is an exam ination  o f  Johnson &  Johnson's

21 A Yeah, it is. 21 B aby Pow der; correct?

22 Q Right. 22 A  Y es, the title  is Exam ination o f  Johnson 's B aby

23 A nd it still doesn't require electron 23 Pow der — Johnson &  Johnson B aby Pow der, O ctober 27,

24 m icroscopy; right? 24 1972.
25 A That's m y understanding, yeah. 25 D o no t use this report. R eplaced b y  another

Page 295 Page 297

1 Q  Is C T FA  J4  a  reliable w ay  to ensure there's no 1 version.

2 asbestos in talc? 2 Q Right, and we're going to get to that

3 A  It's p a rt o f  the  process, bu t part o f  the 3 So inside this says:

4 process w ould  also ensure that the  m ine its e lf  w as 4 "Two samples of Johnson & Johnson's Baby

5 validated to  be  free o f  asbestos. 5 Powder, batch number 108T and 109T, which correspond to

6 A nd i f  you 're  doing that, then  you  w ould  do 6 the samples examined by Professor ... Lewin... [from]

7 m ore than ju s t C TFA  J4 m ethod. 7 New York University on behalf of the FDA have been

8 Q  N ow , Johnson &  Johnson understands that m ines 8 examined by x-ray diffraction, light microscopy [and]

9 have inter-m ine variability; right? 9 transmission electron microscopy and electron

10 A  T hey do. 10 diffraction to determine whether they contain any

11 Q  T hat the ore can  change from  foot to  foot or 11 asbestiform minerals".

12 inch to  inch; correct? 12 Right?

13 A  W ell, I'm  no t sure about the inch to  inch. 13 A Yes.

14 G enerally , talc seam s are  several feet thick. 14 Q Now, those are all the different types of

15 Q  T hey can  go from  several feet to inches thick 15 microscopes that you said one ought to use, right?

16 to  non-existent; right? 16 A Yes.
17 A  Indeed, in w hich  case, the  m iners w ould  not 17 Q Okay.

18 bother w ith  one inch thick, thank you. 18 And that's what McCrone was using here; true?

19 Q  Right. 19 A Yes.

20 It w ouldn 't m ake sense? 20 Q And it says:

21 A  W ouldn 't m ake sense. 21 "Both samples contained an insignificant

22 Q  R ight. 22 amount of tremolite (0.5%)".

23 In  addition, the accessory  m inerals also 23 Right?
24 change from  spot to spot w ith in  the  m ine; right? 24 A That's what it says.

25 A  T hey do, yes. 25 Q Neither contained chrysotile; true?
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1 A  That's w hat it  says. 1 So they  only found trem olite; right?

2 Q  Okay. 2 A  That's w hat it says.

3 "O n b e h a lf  o f  the FD A , Professor Seym our Z 3 Q  Okay.

4 L ew in  o f  N ew  Y ork  U niversity  is exam ining a  num ber o f 4 And, in fact, it says they  w ere rod-shaped;

5 com m ercial talcum  pow ders fo r the presence o f 5 right?

6 asbestiform  m inerals. Tw o o f  the sam ples w hich  he has 6 A  Yes.

7 exam ined are sam ples o f  Johnson &  Johnson 's Baby 7 Q  Okay.

8 Pow der, ba tch  num ber 108T and batch  num ber 109T. 8 N ow , on  the cover it says, "Do no t use this

9 Johnson &  Johnson therefore requested  W alter C  M cCron ! 9 report. R eplaced b y  another version"; right?

10 A ssociates to  exam ine sam ples from  the sam e batches to 10 A  Yeah.

11 determ ine w hether they  contained asbestiform  m inerals". 11 Q  So th is is E xhibit 51.

12 N ow , the  background on this is that D r Lew in 12 (Exhibit 51 m arked  for identification)

13 h ad  said he found chrysotile; correct? 13 A nd you can  see th is is som eone's note on the

14 A  Yes. 14 cover o f  a  M cC rone report that says:

15 Q  A ll right. 15 "M cC rone study being done. N ew  one is in  the

16 So M cC rone is now  testing  them  for Johnson  & 16 m aster file".

17 Johnson; right? 17 Right?

18 A  Correct. 18 A  That's w hat it says, yes.

19 Q  Okay. 19 Q  So w e saw  the original report, you and I?

20 O o u nder L ight M icroscopy, please, on  the 20 A  Yeah.

21 follow ing page. 21 Q  T hen it's been redone and they've pu t the cover

22 It says: 22 on it so  w e know  w hich one it is, the 10.27.72;

23 "The total trem olite content o f  the tw o 23 correct?

24 sam ples w ould  be  approxim ately 0.5%  for 108T and 24 A  Correct.

25 0.2-0.3%  fo r 109T". 25 Q  Okay.

Page 299 Page 301

1 Right? 1 So for som e reason the report that you and  I

2 A That's what it says, yes. 2 ju s t discussed w here they  found trem olite is being

3 Q So you have two samples: sample 1; sample 2. 3 redone.

4 In one of them you have .5 per cent of 4 D o you  know  w hy  it's being  redone?

5 tremolite, and in another you have between .2 to 5 A  It's no t unusual in any scientific analysis,

6 .3 per cent tremolite. 6 w hether you 're  m easuring pH  or w hatever, to double

7 And then it says under Conclusion: 7 check your results.

8 "A detailed examination of two samples of 8 M y guess is that they  w ere asked to — "W ould

9 Johnson & Johnson's Baby Powder, batch numbers 108T and 9 you  double check that, please?"

10 109T, has shown this material to be substantially free 10 Q  Okay.

11 of asbestiform minerals. A few tremolite rods were 11 W e're  going to  look at the revised  report

12 observed in both samples at a level less than 0.5%''. 12 now . T his w ill be  E xhibit 52.

13 And they gave us the specific percentages, .5 13 (Exhibit 52 m arked fo r identification)

14 and .2 to .3; correct? 14 O kay. H ave you  had  a  chance to  look a t it?

15 A Correct. 15 A  I'm  reading it.

16 Q Okay. 16 Q  A ll right.

17 And Under Electron Microscopy it says: 17 R eady?

18 "Several electron microscope grids from both 18 A  Yeah.

19 samples were examined in their entirety and although 19 Q  Okay.

20 some fibers were observed these were shown by electron 20 So in the one you and  I looked a t they  give

21 diffraction to be shards of talc or rolled talc. No 21 the percentages o f  trem olite; right?

22 chrysotile fibers were found". 22 A  Yeah.

23 Right? 23 Q  It says:

24 A Correct. 24 "D o not use  th is report".

25 Q Okay. 25 Then in the revised  report, w hich dated  the
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Page 302 Page 304
1 sam e date; right? 1 w ere found".

2 A  I'm  going to  stop you  there. It's no t a 2 R ight?

3 rev ised  report. It's identical. It's a  photocopy. 3 A  T hat is correct. That's the revised version.

4 W hen scientists' laboratories do a  report, 4 Q  A nd  then, lastly, in the original version in

5 they  give a  report num ber. In  th is case, it's 2546, 5 the C onclusion, it says:

6 and  the second one you 've g iven  m e also says 2546. 6 "A few  trem olite rods w ere observed in both

7 So it appears a t first inspection that you 've 7 sam ples a t a  level less than  0.5%".

8 g o t one th a t says, "D on't use  th is report. R eplaced by 8 In  the revised  one, it ju s t says:

9 another version", b u t Exhibit 52 is identical. 9 "A few  trem olite rods w ere observed in  both

10 It doesn 't appear to be  a  replacem ent, unless 10 sam ples".

11 you  can  find  differences. 11 R ight?

12 Q  It is, and  here's w here w e're  going to  find  the 12 A  T hat is correct.

13 replacem ent. 13 Q  So for som e reason M cC rone has taken a  report

14 A  Okay. 14 and  they have redone it, left the sam e date and
15 Q  So it  is an  identical report, as far as it is 15 everything, to  ju s t take out all the percentages o f
16 the  sam e sam ples; correct? 16 trem olite that they  found; right?

17 A  Yes. 17 A  That's right.

18 Q  It is the sam e date; correct? 18 Q  A nd  w e know  that Johnson &  Johnson w as aware

19 A  It is, yes. 19 that there w as a  new  report because in  the interim  they
20 Q  E verything is the sam e except for this. 20 had  an internal m em o that said, "M cCrone study being
21 In the  revised  num ber, they  took  ou t o f 21 redone"; right?

22 percentages o f  trem olite? 22 A  Yes.

23 A  O kay. 23 Q  O kay. Y ou can set that aside, sir.

24 Q  R ight? 24 C an you tell us w hat com m unications occurred

25 A  Y eah. G ot you. 25 betw een  J& J and  M cC rone w hen they received the origins 1

Page 303 Page 305
1 Q  There 's noth ing — they  don 't say anything 1 report that w ould  result in that second report? A re

2 about, "W ell, w e d id  it wrong". T here 's nothing about 2 you  aw are o f  any com m unications?

3 a  revised  m ethod. N othing about that. 3 A  I'm  n o t aware.

4 A ll they  d id  w as take out how  m uch trem olite 4 Q  Okay.

5 they  found in  Johnson 's B aby Pow der; correct? 5 A  B ut I'll stand to be  corrected i f  you have

6 A  Correct. 6 correspondence otherw ise.
7 Q  So in the  first one, they  said under the first 7 Q  I w asn 't on the phone w ith  w hoever talked to

8 Sum m ary paragraph: 8 w hoever.

9 "Both sam ples contained an insignificant 9 A  No.

10 am ount o f  trem olite (<0.5% )". 10 Q  A ll right. L et's do 80.

11 In the second version, the redone version, it 11 The bottom  line is the results changed;

12 says: 12 right?

13 "B oth sam ples contained an  insignificant 13 A  W ell, the final conclusion w as they  found a  few

14 am ount o f  trem olite — a  few  iso lated  crystals". 14 crystals o f  trem olite, and the difference, o f  course,

15 R ight? 15 is that they  excluded their estim ation o f  percentage.

16 A  That's w hat it says, yes. 16 Q  R ight. Okay. A ll right. H ere w e go. This is

17 Q  That's one change. 17 E xhibit 53.

18 T hen i f  you  turn  the page, sir, the original 18 (E xhibit 53 m arked for identification)

19 says: 19 So here is N ashed  to G oudie, and i f  you turn

20 "The to tal trem olite content o f  the tw o 20 to the second page, you can see w hat they're talking

21 sam ples w ould  be approxim ately 0.5%  for 108T and 21 about?

22 [about] 0 .2-0.3%  for 109T". 22 A  Yes.

23 A nd all they  pu t in the rev ised  report was: 23 Q  "R eceived report ju s t — revised  report ju s t

24 "The sam ples w ere sim ilarly  exam ined fo r the 24 received, 108T and 109T"?

25 presence o f  trem olite and a  few  individual crystals 25 A  Yeah.
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Page 306 Page 308

1 Q  W hich is the report w e w ere ju s t talking about; 1 August 24,1972, is this memo you and I are

2 right? 2 looking at now. This is from Dr Nashed, again, okay,

3 A  Correct. 3 and he's cc'ing ten people, including the President of

4 Q  A nd  then it says — N ashed w rites to G oudie and 4 the company; right?

5 he says: 5 A Yes.

6 "D r G oudie 6 Q Okay.

7 I thought trem olite w as m istakenly identified 7 That’s Mr Clare, and he's writing to RA

8 in v iew  o f  sim ilarity  to  N a sequicitrate!" 8 Fuller.

9 Right? 9 Now, who's RA Fuller?

10 A  Correct. 10 A I believe he was a research scientist.

11 Q  A nd G oudie w rites b ack  — that's A1 G oudie; 11 Q He says:

12 right? 12 "Dr Weissler, Director, [of the] Division of

13 A  Yes. 13 Cosmetic, FDA, called us this afternoon to report they

14 Q  H e w rites back: 14 had submitted a sample of SHOWER TO SHOWER previously

15 "There are trace quantities present confirm ed 15 examined by Dr Lewin to the Sperry Rand scanning

16 both  by  M cC rone and B ill Ashton". 16 electron microscope facility this afternoon".

17 N ow , B ill A shton w orks for J& J; right? 17 Now, the background on Dr Lewin, we've talked

18 A  H e did, yes. 18 about a little b it--

19 Q  "Levels are extrem ely low  bu t occasionally  can 19 A Yeah.

20 be detected optim istically. This is no t new .” 20 Q -- is Dr Lewin had been retained by the FDA to

21 R ight? 21 look at a bunch of different consumer talc products;

22 A  T hat’s w hat it says. 22 right?

23 Q  Okay. 23 A He had, yes.

24 So Johnson &  Johnson knew  there w as trem olite 24 Q He had reported chrysotile in the baby powder

25 in  the Johnson 's B aby Pow der; correct? 25 for Johnson & Johnson; right?

Page 307 Page 309

1 A  That's w hat it says. 1 A  I believe so, yes.

2 Q  A nd apparently  it  w as noth ing new; right? 2 Q  A nd he had  reported  trem olite in the m edicated

3 A  That's w hat it says. 3 pow der; correct?

4 Q  This w ill be  54. 4 A  H e claim ed to have seen trem olite, yes.

5 (E xhibit 54 m arked  fo r identification) 5 Q  Sure. Sure.

6 W hen  you  and  I w ere talking earlier, w e were 6 A nd Johnson &  Johnson and its consultants

7 talk ing  about the fact that i f  a  com pany goes to a 7 took  great issue w ith  D r L ew in 's findings; correct?

8 scientist and  says, "C hange yo u r results", that w ould 8 A  Yes. It d idn 't reflect the long history o f  the

9 be a  problem ; right? 9 results that the com pany had looked at.

10 A  Y eah, i f  it w as a  significant change, yes. 10 Q  Right.

11 Q  Okay. 11 It depends on how  close you  look, though,

12 A  Y ou m ay — you  m ay question and  say, "W hat do 12 right, w hether you 're  going to find asbestos or not, i f

13 y o u  m ean by  this?" 13 i f  s present?

14 That's no t necessarily  a  change. 14 A  I f  you 're using  the best techniques you 'll find
15 Q  Okay. 15 it.

16 W ell, w hat w e've seen already now  in '71 is 16 Q  Right.
17 M cC rone changing their results; correct? 17 I f  you 're using  the best techniques; right?

18 A  N o, they  — w ell, they've still said  they  found 18 A  Yes.
19 trem olite. T hey claim  to have found trem olite. 19 Q  Okay.
20 B u t a ll they 've  done -- 20 So:

21 Q  T hey  ju s t  took ou t how  m uch? 21 "The report from  Sperry R and w as that
22 A  — they 've taken out their estim ate -- 22 asbestos fibers could be detected  in the sam ple. Dr
23 Q  O kay. 23 W eissler said that he  has in  front o f  h im  photographs
24 A  -- o f  less than  .5 per cent. 24 from  6  fields a t 12.000X m agnification show ing fibers
25 Q  Okay. 25 w ith  length to  w idth  ratios o f  1 0 - to - l ... 5 0 -to -l, one
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Page 310 Page 312

1 o f  them  appearing  on  top o f  a  talc plate. H e estim ated 1 A  Y eah, and  they could, i f  w hoever w rote th is had

2 that their d iam eter is less than .05 m icron". 2 expertise, have said: could they  be  rolled talc, or

3 N ow , 10 -to -l, 5 0 -to -l, w ith  the w idth  o f  h a lf 3 could they  be talc  shards, fibrous talc?

4 a  m icron, that's a  fiber; right? 4 H e m entioned trem olite, b u t he could have

5 A  Correct. 5 said  — could  have g iven o ther options.

6 Q  Okay. 6 Q  O kay.

7 A  Yeah. 7 A  H e only  m entioned trem olite.

8 Q  "I asked D r W eissler i f  the Sperry Rand 8 Q  W ell, he probably  m entioned trem olite because,

9 facility  handles m inerals. H e said yes, they  do a  lot 9 as w e know , there 's a  very  robust record  o f  the m ineral

10 o f  w ork  w ith  chrysotile. I asked him , "H ave they 10 trem olite being  present in the ores that Johnson &

11 reported to you  the norm al background contam ination in 11 Johnson uses; correct?

12 their sam ples. A s you  recall, th is w as a  problem  in 12 A  T hat is correct.

13 M ount S inai's laboratories". H e said  no; how ever, he 13 Q  Okay.

14 feels that the m an w ho d id  the w ork  is conservative and 14 A  Yes.

15 w ould  n o t have  reported  chrysotile unless he  w as sure. 15 Q  A n d  so he says that:

16 I asked him  i f  he w as assured  h im self — i f  he has 16 "I asked h im  i f  he has assured h im self that

17 assured h im se lf that the fibers w ere n o t trem olite 17 the  fibers w ere no t trem olite w hich  could be present in

18 w hich could  be  p resen t in  trace am ounts. He said the 18 trace am ounts".

19 fibers are characteristic o f  chrysotile and  not 19 So he's certainly open to the possibility

20 trem olite". 20 that there are trem olite fibers that could  be m istaken

21 So I'm  going to  stop there. 21 for chrysotile fibers; correct?

22 So Johnson &  Johnson is talk ing  to the 22 A  H e's raising  th a t as an  option, yes.

23 D irector o f  the  D ivision o f  C osm etics fo r the FDA; 23 Q  Okay.

24 right? 24 A  Yes.

25 A  T hat's correct. 25 Q  "I to ld  D r W eissler that this inform ation is

Page 311 Page 313
1 Q H e says he has electron m icroscopy im ages o f 1 com pletely a t variance w ith  the inform ation w e have

2 Johnson 's Show er to  Show er product and has found 2 from  M cC rone and from  our laboratories".

3 chrysotile in  it; right? 3 R ight?

4 A  H e's found particles w hich  he claim s to 4 A  Correct.

5 identify as chrysotile. 5 Q  A ll right.

6 Q  W ell, that's w hat you 're  saying. H e doesn't 6 D id  anybody w rite back to  D r N ashed, o f  these

7 say: I've found  particles I claim  to  identify  as 7 ten people, including the President o f  the com pany, to

8 chrysotile. 8 yo u r know ledge, and say, "W hy w ould  you suggest there

9 He says: w e've found  chrysotile? 9 w ere fibers o f  trem olite m istaken for chrysotile; w e've

10 A  That's w hat he 's saying, yes. 10 never had  trem olite fibers in our product"?

11 Q  O kay. 11 A  I don 't know  i f  anyone w rote back  or picked up

12 A nd  Johnson 's response is: w ell, are you sure 12 the phone. I've no idea.

13 it's no t trem olite fibers, because those could be 13 Q  Okay.

14 present in  trace am ounts; right? 14 Y ou've never seen  a  correction to that?

15 A  That's w hat it says here, yes. 15 A  I’ve n o t seen another opinion.

16 Q  So th is is D r N ashed  again  and  he  is suggesting 16 Q  A ll right. A ll right, sir. Y ou can set that

17 that: w ell, chrysotile fibers probab ly  shouldn 't be 17 aside.
18 there, bu t trem olite  fibers m igh t be. W e get those 18 I'm  going to  try  no t to  take a  lo t o f  tim e on

19 from  tim e to  tim e; fair? 19 this docum ent. T his is 89.

20 A  W ell, that’s w hat he 's saying. H e's asking 20 M S FR O ST: This is 55?

21 w hether the fiber is trem olite o r chrysotile. 21 M R  PA N A TIER : That's going to  be  55, yeah,

22 W e know , o f  course, that there could be  o ther 22 and there's tw o docum ents there, bu t they're one

23 m inerals. 23 exhibit. T hey 're one exhibit. Y ou can  clip them

24 Q  B ut w hat Johnson &  Johnson volunteers to  the 24 together i f  you want.

25 FD A  is m aybe they  are trem olite fibers; right? 25 (Exhibit 55 m arked  fo r identification)
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Page 314 Page 316

1 Q  H ere  you go, sir. 1 A  Yes, yes.

2 A  T hank  you. 2 Q  Okay.

3 Q  O kay. So i f  you  w ant to tu rn  to the th ird  page 3 H e identifies trem olite fibers throughout the

4 in -- 4 m ine, doesn 't he?

5 A  Yes. 5 A  H e finds trem olite m aterial in the area, but

6 Q  — this is the Septem ber 8 repo rt from  D r 6 n o t to m y read  — no t to  m y read  o f  th is — he talks

7 Pooley, w ho  w as a  m icroscopist and  a  geologist? 7 about it, finding it in  the  foot w all and  the areas

8 A  H e 's a  geologist. H e 's still alive. 8 w hich are no t talc, basically.

9 Q  R ight, from  the U K ? Right? 9 Q  Okay.

10 A  Yes. 10 A  Yeah.

11 Q  N ow , he’s the one that in  1996 tells Bill 11 Q  N ow , in a  m ine — you 're  n o t a  m iner, are you?

12 A shton that anything containing either asbestiform  or 12 A  N o.

13 non-asbestiform  should  b e  rejected, correct, and you 13 Q  N either am  I. I know  you 're  surprised about

14 then go t that m em o from  M r A shton; right? 14 that.

15 A  Yes. 15 F oot w all is literally , i f  you  have a  shaft,

16 Q  So here he is in '72 and  he's telling  you  guys 16 right, it's dow n at the base?

17 about the  geology o f  the Italian  m ine; right? 17 A  Yes.

18 A  Yes. 18 Q  H anging w all is up a t the top; right?

19 Q  N ow , by  now  in  '72, you  guys are allegedly done 19 A  Yeah.

20 using Italian; right? 20 Q  A nd  then usually  you  have a  vein  going through

21 A  In  the  U S, yes. 21 the  m iddle; right?

22 Q  Yeah. 22 A  Yeah.

23 W ere you using  Italian  elsew here? 23 Q  So hanging w all and  foo t wall are close; fair?

24 A  It w as used  in the U K  un til 1985. 24 A  T hey can  be, yeah.

25 Q  '85. O kay. T hank  you. A ll right. 25 Q  Yeah.

Page 315 Page 317

1 So w hat that says on th a t page is: 1 N ow , w hen  w e talk  about talc m iners, we

2 "This docum ent represents the  com pletion 2 aren 't talk ing  about sort o f  die classic visualization

3 report o f  the Italian m ine sam ples and  o ther pow ders 3 o f  m ining w here there 's a  bunch o f  guys w ith  pick-axes.

4 supplied  by  Johnson and  Johnson, C osham , Portsm outh, tc 4 G enerally , w e're talk ing  about m achine-based m ining;

5 the D epartm ent o f  M ineral E xploration [sic]". 5 correct?

6 A n d  th is is the lead  — the lead  guy here is 6 A  Yes.

7 Pooley; right? 7 Q  W here w hoever is operating the m achine takes

8 A  Y es, P ro f  Pooley, yeah. 8 the m achine through the rock until he  gets to the talc

9 Q  Okay. 9 and  stops the m achine?

10 N ow , there 's a  lo t o f  different th ings we 10 A  Yes.

11 could ta lk  about on  here, b u t have you  review ed this 11 Q  T hen they com e in and they pull out the talc?

12 before? 12 A  Yeah.

13 A  I have read  th is before, yes. 13 Q  B ring it  back and sort it, float it,

14 Q  Yeah. Okay. So m aybe I can  short c ircuit this 14 beneficiate it, e t cetera?

15 a little  bit. 15 A  Yes.

16 H e goes through the  V al C hisone m ine; right? 16 Q  Right?

17 A  Yes. 17 A  Yeah.

18 Q  A nd  he  analyzes all sorts o f  sam ples, including 18 Q  So let's turn to the page, a t the base it's

19 talc ore, the foot wall, hanging w all, all the 19 095.

20 different types o f  rock  that can  com e in  contact w ith 20 A nd  he's talk ing  about — w e're going to  see

21 the ore in  any w ay; right? 21 this over and over — he's talk ing  about different

22 A  O r not com e in  contact. 22 specim ens; right? A nd  w e have a  record  o f  the

23 Q  R ight. 23 specim ens I believe righ t on  the few  pages before.

24 H e  sam ples som e that you w ouldn 't expect to 24 So i f  you  k ind  o f  w ant to  keep those -- a

25 com e in  contact w ith  the ore; true? 25 finger on  those, starting at page 92, w e can  keep track
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Page 318 Page 320
1 o f  w hat he 's  talk ing  about; okay? 1 these, so i f  1 take a  m om ent I'm  saving us tim e.
2 A  O kay. 2 O kay. A ll right. So go ahead an d  turn, i f
3 Q  W e can look a t w here these sam ples cam e from . 3 y o u  w ill, to  page num ber 132.
4 S o  let's do th is one first. So 146 is w hat 4 M S FRO ST: B ates num ber 132?
5 he's talk ing  about. So w e can  turn to  146 and  w e can 5 M R  P A N A TIER : Y eah, 132 a t the  bottom ,
6 see th a t it's ju s t a  face 3 colored  specim en; right? 6 because a t the top they 're kind  o f  cu t off.
7 A  Y es. 7 Q  A ll right, sir, I th ink  you 've got it.
8 Q N ow , w hen he  talks about "face", w hat is he 8 So th is one a t the very top, th is is specim en
9 talk ing  about? 9 141; okay?

10 A  I don 't know . As I said, I 'm  no t a  m iner. 10 So w e can  see it  says 141 is face 2 good
11 Q  R ight. O kay. 11 specim en; okay?

12 In  th is sam ple he has identified that there's 12 A  Yes.
13 trem olite as one o f  the m inerals that's present; true? 13 Q  A nd this entry m akes m e th ink  that "face" m eans
14 A  Y eah, yeah. 14 face o f  the talc ore itself, okay, because here's w hat

15 Q  Okay. 15 it says:

16 A  W hen  you  read  the  total report, you’ll -- as 16 "This specim en o f  talc ore consists o f  a

17 you've obviously  read  it — 17 coarse aggregate o f  feathery ta lc  intim ately intergrow n
18 Q  M m m h m m ? 18 w ith  m inor chlorite (var. sheridanite), and enclosing

19 A  — you 'll realize that w hat he  w as doing w as 19 rare large porphyroblasts o f  subhedral garnet w hich

20 looking at ju s t about everyth ing in the m ine w here he 20 occasionally  contain  long prism atic inclusions o f
21 could  possib ly  — possib ly  look finding the non-talc 21 trem olite".

22 areas and the talc m ining areas. 22 R ight?

23 Q  Sure. 23 A  Yes.

24 A  H e w as looking a t w hat could  possib ly  be in  the 24 Q  So this is h im  saying this is  a  good sam ple o f

25 geology o f  the m ine. 25 talc  ore th a t contains trem olite; right?

Page 319 Page 321
1 Q  O k a y . 1 A  It contains prism atic trem olite.

2 S o  d o  m e  a  fa v o u r, p le a s e ,  a n d  tu rn  to  p a g e 2 Q  L ong prism atic inclusions o f  trem olite; right?

3 i t 's  a t  th e  b o t to m  117. 3 A  Yes.

4 T h e  m id d le  o n e  th e re , f ig u re  17a. D o  y o u  see 4 Q  Okay.

5 th a t? 5 G o to  the  nex t one, please.

6 A  Y e s . 6 L et’s see ... A ctually , w e m ay be able to

7 Q  T h a t’s  a  th in  s e c tio n  o f  s a m p le  119; r ig h t? 7 skip ahead here.

8 A  Y e s . 8 A ll right. G o ahead  and turn, i f  you will,

9 Q  O k a y . 9 please, sir, to page 168, the B ates num ber.

10 N o w  g o  b a c k  to  119 th e re , a n d  th a t 's  sh o w n  to 10 D o you  have it  there?

11 b e  a  t r e m o lite  q u a r tz  ta lc  sa m p le ; c o rre c t? 11 A  Yes.

12 A  Y e a h . 12 Q  Okay.

13 Q  T h a t 's  a  ta lc  s a m p le  th a t  c o n ta in e d  tre m o lite 13 T his is the  section fo r electron m icrographs

14 a n d  q u a rtz ; tru e ? 14 o f  particles p roduced from  those specim ens containing

15 A  W e ll, i t 's  a  tre m o lite  s a m p le  th a t  c o n ta in s 15 am phibole m ineral and  also  from  the  am phibole m ineral

16 ta lc . 16 itself.

17 Q  O k a y . A ll  r ig h t. 17 A nd then i f  you  tu rn  the page he 's got -

18 S o  h e  -  h e re  h e  h a s  fo u n d  t r e m o lite  in 18 these  are electron photom icrographs; correct?

19 a s so c ia t io n  w ith  ta lc ; c o rre c t? 19 A  Yeah.

2 0 A  Y e ah . 20 Q  H e 's using  an  electron m icroscope; right?

21 Q  A n d  h e  d e sc rib e s  i t  a s  " c o a rs e  b la d e d 21 A  H e is, yes, yes.

2 2 tre m o lite " ;  r ig h t? 22 Q  Y ou see here trem olite carbon — carbonate talc

23 A  Y e a h . 23 sam ple a t 3 ,000 m agnification; right?

2 4 Q  O k a y . 24 A  Yeah.

25 L e t 's  g o  to  -  I 'm  g o in g  to  sk ip  so m e  o f 25 Q  L et's ju s t check w hat 119 is.
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1 119. That's that trem olite quartz talc 1 asbestos.
2 sam ple w e looked a t before. So that's the actual 2 Q  I think w e'll see how  Johnson &  Johnson defines
3 image; okay? 3 fiber here com ing up, b u t no t right now.
4 A  Yes. 4 N um ber 90, please.
5 Q  I f  you  go to page 170, you 've go t particles 5 This is E xhib it 56.
6 produced from  single crystals o f  trem olite extracted 6 (Exhibit 56 m arked fo r identification)
7 from  specim en 119 and 120; right? 7 So I'm  going to go to the board  and  ju s t get

8 So w e don’t  have to  go through the rest o f 8 us caught up.

9 these. 9 So that w as Septem ber o f '72 w as the Pooley
10 So there certainly is a  good am ount o f 10 report.

11 trem olite in  the surrounding rock, and  o f  course w e've 11 A nd w hat I'm  going to do is I'll ju s t write:

12 actually  seen it in  the  ore itself; correct? 12 trem olite in surrounding rock and talc ore.

13 A  Y eah. 13 Is th a t accurate, sir?

14 Q  The talc  ore? 14 A  Yes.

15 A  Yeah. 15 Q  Okay. A ll right.

16 Q  Right. 16 A nd  now  w e have, from  Septem ber 25, th is is a

17 A  A nd P ro fP o o le y  describes it as crystal 17 m em o to the file from  a m eeting that Johnson &  Johnson

18 trem olite. 18 had  w ith  the  FD A ; right?

19 Q  Right. 19 A  Yes.

20 A  Yeah. 20 Q  From  Septem ber 2 1 ,'7 2 .

21 Q  A nd long, needle-like inclusions; correct? 21 D ow n above the  bottom  paragraph, ju s t for

22 A  W here d id  you  read  that? 22 som e context, it says:

23 Q  T hat w as one w e — you  and I covered. 23 "The m eeting w as started on tim e and w e w ere

24 L et m e see i f  I can find  it again ... 24 asked to p resen t our data. The data  w ere presented by

25 It w as for 141. It w as the face w here it 25 our consultants in the order set up b y  D rs Shelley and
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1 said  "good specim en". So I ju s t have to  find that 1 G oudie in a  m eeting on Septem ber 20  as follow s ..."

2 a g a in ... 2 A nd  so they  actually  have Pooley  a t the FDA;

3 Yeah. Page 132. 3 right?

4 A  Thank you. 4 A  Yeah.

5 Q  I don 't rem em ber w hat I said, bu t w hat he says 5 Q  Okay.

6 is: 6 It says:

7 "C ontain long prism atic inclusions o f 7 "D r Pooley  review ed in  detail his

8 trem olite". 8 com prehensive exam ination o f  the Italian m ine, show ing

9 Right? 9 it  contains no deposits o f  chrysotile asbestos and very

10 A  That's right, yeah. 10 m inor am ounts o f  trem olite".

11 Q  O kay. Right. 11 R ight?

12 A  Prism atic — m y understanding o f  prism atic 12 A  T hat is correct.

13 trem olite is non-asbestos trem olite. 13 Q  So I'm  ju s t going to  w rite here under the sam e

14 Q  O kay. 14 entry -- th is is 9.21 -  Pooley  reiterates trem olite to

15 I f  it -- i f  it becom es a  fiber, i f  it is a 15 the FDA.

16 fiber o f  trem olite, it is asbestos; correct? 16 A  Y eah.

17 A  It could  be, yes. 17 Q  Okay?

18 Q  O kay. 18 A  U sing the  term  "prism atic trem olite".

19 A  Y eah, bu t in  th is case it's prism atic. 19 Q  W ell, he ju s t says: m inor am ount o f  trem olite

20 Q  H ow  does — how  does Johnson &  Johnson define 20 in  the Italian m ine?

21 "fiber"? 21 A  Y eah, bu t in the report that w e ju s t

22 A  I've n o t seen a  definition o f  "fiber" in 22 review ed —

23 Johnson &  Johnson. 23 Q  Y eah?

24 The only definitions that the com pany has 24 A  — 55, he uses the w ord  "prism atic".

25 around talc quality  purity  relate to absence o f 25 Q  G o to  the next page, please.
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1 N ow , D r Lew in is there; right? 1 Q  Okay.

2 A  Yes. 2 So this is to  D r R A  Fuller. D o you know  w hat

3 Q  Okay. 3 h is jo b  w as?

4 B ut, actually, before w e get to  Lew in, w e can 4 A  I th ink  he w as a  senior research fellow.

5 see that D r B row n and  D r B uerger have spoken on  b eh a lf 5 Q  Okay.

6 o f  J& J; right? 6 A  Yes.

7 A  Y es, they 've spoken on — w ith  their results, 7 Q  T his is January  2 9 ,7 3 .

8 yeah. 8 It says:

9 Q  R ight. 9 "M r Stites to ld  m e on  Friday that CTFA

10 T hey're consultants o f  Johnson &  Johnson at 10 received inquiries from  a  M r Spivak, a  W all Street

11 th is point? 11 Journal reporter, w ho to ld  them  that FD A  is about to

12 A  T hey  are. 12 issue regulations governing asbestos in  talc  and asked

13 Q  Right. 13 them  w h a t ... industry [is] doing about it".

14 M r C aneer, he 's a  consultant to J& J; right? 14 N ow , as general context to  all o f  this, the

15 A  Yes. 15 FD A  w as involved in try ing  to figure out w hether o r not

16 Q  M cC rone is as well? 16 there w as an asbestos problem  w ith  consum er talcs;

17 A  Yes. 17 right?

18 Q  Ian S tew art is as well? 18 A  T hey w ere, yes.

19 A  Yes. 19 Q  Okay.

20 Q  So w e get to D r Lew in, and  a t  the bottom 20 A nd industry w as responding to  the FD A  on

21 they 're  talk ing  about chrysotile and  he said — it 21 those issues; correct?

22 says: 22 A  T hey w ere and  they w ere sharing the results

23 "H e proposed a  theory  that chrysotile w as in 23 w ith  FD A , as w e've ju s t seen.

24 the process o f  being  form ed inside the  talc p latelets 24 Q  T hat’s right.

25 in a  new  form . D rs Pooley  and H ildick-Sm ith pointed 25 In  fact, the  FD A  proposed regulating asbestos
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1 out that on ly  fibrous chrysotile is  im plicated in lung 1 in  talc; correct?

2 problem s. D r Lew in had  no  com m ent". 2 A  Y es, I believe that's the case.

3 Is there any o ther type o f  chrysotile other 3 Q  Okay.

4 than fibrous? 4 A nd it w as the position o f  Johnson &  Johnson

5 A  I'm  no t aw are that there is, bu t yeah. 5 and the C T FA  that the FD A  should  no t regulate asbestos

6 Q A ll right. 6 in talc  and  that the  industry w ould  self-regulate;

7 O kay. Y ou can set that aside. 7 correct?

8 T his w ill be E xhib it 57. 8 A  A nd  that's been the position o f  the cosm etic

9 (E xhib it 57 m arked fo r identification) 9 industry  fo r generations.

10 O kay. This is from  N ashed  to  Fuller. 10 Q  In fact, even though w e're  seeing

11 N ashed  is pretty  involved in  all th is stuff; 11 correspondence w ith  the FD A , the  FD A  does not regulate

12 right? 12 cosm etics outside o f  color additives; isn’t  that true?

13 A  Y eah, yeah. I believe he's one o f  the 13 A  FD A  has a  broad responsib ility  to ensure

14 scientists a t the time. 14 cosm etics are safe, and particularly  in  the case o f

15 Q  Y eah, and he 's a  doctor; right? 15 talc, they 've taken th a t responsibility  very  seriously.

16 A  I th ink  h e  had a  PhD , yeah. 16 They've done their ow n independent analyses

17 Q  A ll right. 17 o f  products on the U S m arket, certainly in the '70s and

18 D o  you have a  PhD ? 18 again I th ink  it  w as about 2009.

19 A  Id o . 19 So they do take it seriously, even though

20 Q  O kay. 20 they m ay  no t form ally have a  regulation.

21 A nd a t no tim e in  all these m em os, especially 21 B ut they 've go t a broad, overarching

22 to all the  people that these are  to, does anyone pull 22 responsib ility  to  ensure the consum er gets a  safe

23 N ashed  o f f  th is and  say you 're  doing anything w rong, do 23 product.

24 they? 24 Q  A nd  that is a  good answ er to  the question, "Do

25 A  I'm  n o t aw are o f  that. 25 they take it  seriously?"
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1 B ut that's no t the question I asked. 1 X R D  -

2 The question I asked was: do they  regulate 2 A  Yeah.

3 cosm etics outside o f  color additives? 3 Q  — at least w hat he 's telling  the FD A  here is

4 A  T here 's no form al regulation, no. 4 that 1 pe r cen t isn 't detectable; right?

5 Q  O kay. A ll right. 5 A  Yeah.

6 A nd  com panies are no t — under no obligation 6 Q  Okay.

7 to  provide inform ation to the FD A. I f  they  do so, it's 7 A  I believe that a t the tim e, yeah.

8 because they  volunteer to  do so; correct? 8 Q  M eaning that, i f  you  have a  lo t o f  talc o r you

9 A  That's -- that's been the  case for decades. 9 have a  talc  product and  you  use X R D  on  it to  see i f

10 Q  W ell, forever, as far as the  FD A  goes; right? 10 there is asbestos present, i f  the am ount o f  asbestos

11 A  Y es, yes. 11 presen t is less than  1 pe r cent and  that's your lim it

12 Q  O kay. A ll right. 12 o f  detection, you 're  no t going to see it; right?

13 So D r N ashed  reports: 13 A  Yeah.

14 "Today I called  M r W enninger, Chief, 14 Q  Okay.

15 Cosm etics B ra n c h ..." 15 A ll right, sir. Y ou can set that aside.

16 A nd  that's a t the FD A ; correct? 16 M S FR O ST: A re you  doing okay?

17 A  Y es, correct. 17 T H E  W ITN ESS: I'm  fine, yeah.

18 Q  Okay: 18 M R  PA N A TIER : Y ou all right?

19 "... w ho  reports to D r W eissler. I asked h im 19 T H E  W ITN ESS: H ow  are w e doing? Y eah, we're

20 i f  FD A  is about to issue talc/asbestos regulations. He 20 okay.

21 said  to  the best o f  h is know ledge, h is records show 21 M R  PA N A TIER : Okay. A ll right.

22 th at they  p lan  on having a  regulation  w ritten  by  M arch 22 T H E  W ITN ESS: A nother hour yet.

23 19 ,1973 . H ow ever, he w ill confirm  this inform ation to 23 M R  PA N A TIER : This w ill b e  Exhibit 58.

24 m e. I to ld  h im  th at it is m y understanding that D r 24 (Exhibit 58 m arked  for identification)

25 Lew in 's repo rt w ill also be  released  a t that tim e and 25 Q  So this is C olorado School o f  M ines,
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1 that our latest inform ation from  D r Schaffher is that 1 February  2 6 ,1 9 7 3 , and they  are reporting  to B ill

2 D r Lew is found  J& J products to be  freed o f  asbestos 2 Ashton; right?

3 w ith  the exception  o f  one m edicated  pow der sam ple w hicl 3 A  Yes.

4 show ed 'traces o f  asbestos'. I said that traces o f 4 Q  N ow , w h at w as B ill A shton 's title?

5 asbestos m eans that it is probably  less than  1%, 5 A  H e w as -- he  had  one jo b  role that w as to  be

6 i.e., no t detectable  by  x-ray". 6 essentially  head  o f  talc, to know  everything about

7 O kay. F irst o f  all, d id  I read  that right? 7 talc.

8 A  Y ou read  that correctly, yes. 8 H e w as a  senior scientist and he w as w hat you

9 Q  Okay. 9 m ight call M r Talc.

10 T hen o f f  the side there 's a  handw ritten note. 10 Q  He w as?

11 It's kind o f  hard  to  read, bu t I th ink  you  can  figure 11 A  H e w as the poin t person fo r talc.

12 it out. It says: 12 Q  A nd at one poin t — I th ink  w e're  going to see

13 "R eports w e said traces o f  trem olite". 13 a  docum ent -  but a t one poin t there’s a  com pany

14 D o y o u  agree w ith  m y  interpretation o f  the 14 directive to funnel everything through Ashton; right?

15 handw riting? 15 A  Yeah.

16 A  I th ink  that's w hat it says, yeah. 16 Q  Y eah. Okay.

17 Q  Okay. 17 So here 's the first tim e w e've seen -  w ell,

18 So perhaps he m ight have said  traces o f 18 w e've seen h is nam e before, bu t here he  is w ith

19 trem olite, instead  o f  asbestos, bu t he w rote "traces o f 19 C olorado School o f  M ines reporting to  him , and it says:

20 asbestos"; right? 20 "In com pliance w ith  your request,

21 A  Y eah, that's w hat he  w rote, yes. 21 m ineralogical studies w ere m ade on the follow ing

22 Q  O kay. 22 ta lc [s ] ..."

23 W hen w e get dow n to  the m ethods that are 23 A nd  it's d ifferent nam es.

24 being used  to  detect asbestos in  talc , w hat D r N ashed 24 30-71, 30-B -71, e t cetera, e t cetera.

25 says is that, i f  you 're  going to  use x-ray diffraction, 25 O kay. N ow , do you  know  the source o f  these
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1 talcs, sir? 1 32-71-S, serpentine — I'm  ju s t going to  put "serp
2 A  I don 't, no. B ut I do know  that I w orked  — 2 chrysotile(?) question m ark".

3 B ill A shton reported  to m e back  in  the 1990s and I know 3 A  Yeah. M aybe. Yeah.

4 that he  regularly , even then, w as getting talc  sam ples 4 Q  Is that okay i f  I p u t a  question m ark?

5 from  m ining com panies all over the  world. 5 A  Yes.

6 Q  Okay. 6 Q  Okay.

7 A  A nd  he w ould  m aybe have them  evaluated. 7 R ight. So that's 73.

8 B ut I don 't know  w here these cam e from  or 8 Y ou can se t that aside, o r you can look at

9 w h at they  are. 9 it, as long as you  wish.

10 Q  I th ink  w e'll see, and I'm  going to w rite them 10 A  It’s interesting, yeah.

11 on the board, because I th ink  w e're  going to  see that 11 Q  It is all very  interesting. I'll give you

12 these designations typically  w ere the W indsor m ine 12 that.

13 w eekly  sam ples, o r periodic sam ples, the w ay  that those 13 O kay, 111. This w ill be  E xhibit 59.

14 are w ritten. 14 (Exhibit 59 m arked fo r identification)

15 So I 'm  going to w rite a  few  o f  those dow n, 15 This is -  the  m em o is called

16 ju s t so w e can  com pare them  for future. B ut w hat we'll 16 D ispersion-Staining E xam ination o f  R etained Sam ples o f

17 do now  is w e'll leave it am biguous. 17 Johnson 's B aby Pow der -  P ro ject N o. 503.

18 W hat w e have is February 26, '73, and I'll 18 N ow , retained sam ples. It w as J& J's policy

19 w rite  the sam ples here. W e have 30-71-S, 30-B-71-S, 19 to  retain  fo r a t least a  certain  am ount o f  tim e

20 30-C -71-S and34-71-S . 20 representative sam ples o f  its products; correct?

21 Okay? 21 A  Yes.

22 A  Yeah. 22 Q  Right.

23 Q  A nd  then w e have results for each one. 23 So i f  som ething cam e up, it could go back and

24 N ow , these w ere x-ray d iffraction  and 24 check those sam ples?

25 m icroscopic studies; correct? 25 A  Yeah, and  that's -  that's current practice
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1 A  Yes. 1 across the w hole industry w ith  lotions, sham poos, you

2 Q  R ight. Okay. 2 keep a  retain  in  case anyone has a  question.

3 So they 're using  the x -ray  and  a  m icroscope 3 Q  Yeah.

4 to  see w hat's in  each o f  these sam ples; correct? 4 A  U sually  for a  few  years.

5 A  C orrect, yes. 5 Q  So th is is A pril 19 ,1973 , and this is from

6 Q  So in  30-71-S, C olorado School o f  M ines reports 6 D avid Ham er. D o you  know  w ho that is?

7 trace o f  trem olite actinolite; right? 7 A  N o, I don't.

8 A  Yes. 8 Q  Okay.

9 Q  In  30-B -71-S, again, another trace o f  trem olite 9 A nd by  the w ay, dow n a t the bottom  it gives

10 actinolite; right? 10 us the dates o f  the retained sam ples, '72 and  '73;

11 A  Yeah. 11 right?

12 Q  In 30-C -71-S, doesn 't report finding any 12 A  Yeah.

13 am phibole m inerals; right? 13 Q  Four sam ples from  the years '72 and '73.

14 A  N o, that's correct. 14 A  Yeah.

15 Q  In  32-71-S, slight trace o f  anthophyllite; 15 Q  A nd there 's again a  lot o f  cc's, bu t they're a t

16 right? 16 the  top on th is one; right?

17 A  Y eah, follow ed by  a  question m ark. 17 A  Yes.

18 Q  R ight. O kay. Y ou're correct. 18 Q  Looks like nine cc's. So nine o ther people got

19 So w e 're  going to do: trace anthophyllite(?), 19 this; right?

20 question m ark. Okay. 20 A  Yes.

21 T hen it  says 32-71-S is suspected to  contain 21 Q  Including Ashton; right?

22 a very  m inor am ount o f  serpentine w hich  m ay be 22 A  Yeah.

23 chrysotile; right? 23 Q  A pril 19, '73.

24 A  T hat's  w hat it says. 24 A nd w hat it  says here is:

25 Q  So that one - - 1 have to  w rite  that one down: 25 "Tw enty-five sam ples o f  JO H N SO N 'S ... Baby
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1 Pow der representing  retained sam ples from  bo th  ESD P 1 that?
2 . . . " 2 A  Yes.

3 W hat's that? 3 Q  T hat is e ight days after the m em o w e ju s t
4 A  It stands fo r the Eastern Surgical D ressings 4 looked at; right?

5 Plant, w hich  w as in N orth  Brunsw ick, N ew  Jersey. 5 A  Yeah.

6 Q  "... and  Chicago facilities w ere exam ined 6 Q  A nd I believe th is is the sam e four samples.

7 m icroscopically  by the D ispersion-Staining technique 7 I'll ju s t double check ...

8 fo r the presence o f  trem olite. Four o f  these sam ples 8 A  It is.

9 If 9 Q  It is. Okay.

10 A nd  then it's got a  footnote saying w hich 10 A  It is, yeah.

11 ones: 11 Q  A ll right.

12 "... a re  suspected o f  containing trem olite 12 So it's the sam e four sam ples that w e ju s t -

13 b ased  on the finding o f  one o r tw o  'fibers' p e r sam ple 13 you  and  I ju s t looked at.
14 w hich satisfy  the color/m oiphology criteria". 14 A nd  w hat it says here is M icroscopic

15 So four o f  25 Johnson &  Johnson B aby Pow der 15 E xam ination o f  Johnson 's B aby Pow der fo r am phibole

16 sam ples have trem olite, and I'll pu t it in quotes like 16 (trem olite-actinolite). It's go t the sam e lot num bers.

17 he does "fibers"; is that right? 17 It says:

18 A  W ell, it  actually  says "suspected o f '. 18 "Petrographic optical m icroscopy revealed

19 M S FR A ZIER : G ot disconnected  again. 19 'trace' am ounts o f  am phibole in  each o f  the above

20 B Y  M R  PA N A TIER : 20 sam ples".

21 Q  That's fine. I'll p u t "(suspected)" in 21 So that's been confirm ed that they  are

22 parenthesis; is that okay? 22 am phibole; correct?

23 A  Yeah. 23 A  Y eah, that's w hat it says, yes.

24 M S FR A ZIER : D o you  w ant to  stop fo r ju s t a 24 Q  O kay. A ll right.

25 second? T hey go t d isconnected on  the phone one m ore 25 I ju s t w ant to  m ake sure w e have this
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1 tim e. 1 a c c u ra te .

2 M R  PA N A TIER : That's fine. T hat's fine. I 2 S o  o n  4 .2 7 , c o n f irm  a m p h ib o le  in  fo u r

3 ju s t w anted  to  finish that little  tidbit. 3 sa m p le s , a n d  th e n  i t  say s:

4 Okay. Let's go off. 4 "B a se d  o n  th e  n u m b e rs  o f  p a r tic le s  sc a n n ed ,

5 (O ff  the record  5:19 pm ) 5 w e  e s t im a te  [ th e] 'tra c e ' a m o u n ts  to  b e  .001 to  .1 ...

6 (O n the  record  a t 5:21 pm ) 6 b y  w e ig h t" .

7 B Y  M R  PA N A TIER: 7 R ig h t?

8 Q  O kay. 8 A  Y e s.

9 So they say w e're  no t sure about these 9 Q  T h e n  le t 's  g o  to  th e  d e sc r ip tio n  o f  th e

10 results; right? 10 p a r tic le s .

11 A  Yeah. In fact, the very  last paragraph says: 11 I t  say s:

12 "The D ispersion-Staining m ethod is by  no 12 "S h a p e : P r ism a tic ,  c o lu m n a r, p a ra lle l- s id e d

13 m eans in fa llib le ..." 13 ro d s .

14 D escribed as: 14 S iz e : F ro m  2 0  x  4  m ic ro n s  to  2 0 0  x  30

15 "... an  indefinite m ethod fo r chrysotile or 15 m ic ro n s" .

16 tre m o lite ..." 16 R ig h t?

17 Q  Right. 17 A  Y e s , th a t 's  w h a t  i t  say s.

18 A  "... results should  be  considered as 18 Q  S o  s ize . S o  I 'm  g o in g  to  w r ite  " s ize" .

19 prelim inary  screening rather than  definitive analysis". 19 I 'l l  d o  i t  in  a  d if fe re n t  c o lo r  so  w e  c a n

20 Q  R ight. Okay. 2 0 c h a n g e  th is  u p .

21 S o  let's look a t m ore analysis. They 21 S iz e : 2 0  x  4  is  a  5 - to - l  a sp e c t  ra tio ;  r ig h t?

22 actually  do analyze those m ore. 2 2 A  Y e s .

23 This w ill be  E xhib it 60. 23 Q  A n d  2 0 x 3 0 ?  C a n  y o u  d o  th a t?  I s  th a t  a b o u t

24 (E xhibit 60 m arked fo r identification) 2 4 -

25 So th is is from  A pril 27 o f '73. C an you see 25 A  T h a t 's  a  6 - to - l .
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1 Q  6 - to - l? 1 Q  So Johnson &  Johnson in ternally  defines fiber
2 A  G iv e  o r  ta k e , yes. 2 as an  elongated  particle  w ith  parallel sides and an
3 Q  O k a y . 3 aspect ra tion o f  3:1?
4 I t  say s: 4 A  T hey do, yes.
5 "T h e  o p tic a l  p ro p e r t ie s  o f  th e  p a r tic le s  a re 5 Q  A nd  I m ean — I assum e that m eans at least 3:1?
6 c lo s e r  to  a c t in o li te  th a n  tre m o lite " . 6 A  Yes.
7 R ig h t? 7 Q  R ight. Okay.
8 A  T h a t 's  w h a t  i t  sa y s , y e s . 8 So in the docum ent w e ju s t looked at, w e have
9 Q  O k a y . Y o u  c a n  s e t  th a t  a s id e , sir. 9 four sam ples that have parallel sided  particles and

10 S o  le t 's  ta lk  a  l it t le  b i t  a b o u t  h o w  Jo h n s o n 10 aspect ratios o f  5:1 to  6:1.

11 &  Jo h n s o n  d e f in e s  a sb e s to s  in te rn a lly ;  o k a y ? 11 U nder Johnson &  Johnson 's ow n definition o f

12 W h a t  is  T M 7 0 2 4 ? 12 fiber, these are fibers; correct?

13 A  T M  s ta n d s  fo r  te s t  m e th o d . I  c a n 't  in s ta n tly 13 A  T hey are, yes.
14 re m e m b e r  w h ic h  o n e  th a t  re la te d  to  ~ 14 Q  A ll right, sir. Y ou can se t that aside.
15 Q  I b e lie v e  - 15 O kay. H ere is  the n ex t one. This is  Exhibit
16 A  — o f  w h ic h  th e re  a re  m a n y . 16 62.

17 Q  S u re . 17 (Exhibit 62 m arked fo r identification)

18 I b e lie v e  i t 's  th e  T E M  te s t  m e th o d . 18 R ight, sir. June 4 ,1 9 7 3 . This is from

19 A  O k a y . 19 Shelley to  seven d ifferent people, including Ashton,

2 0 Q  F o r  a sb e s tifo rm  m in e ra ls . 20 N ashed, G oudie, H ildick-Sm ith, Fuller, people we've

21 (E x h ib i t  61 m a rk e d  fo r  id e n tif ic a tio n ) 21 seen before; right?
2 2 H e re 's  y o u r  c o p y . 22 A  Sure.

23 A  T h a n k  y o u . 23 Q  A nd  it says:
2 4 Q  N o w , th is  is  f ro m  1995 . 24 "D r H ildick-Sm ith and  I m et w ith  our English

25 D o  y o u  re m e m b e r  w h e n  T M 7 0 2 4  w a s  is su e d ' 25 cohorts to  discuss the talc program . M uch o f  the

Page 343 Page 345
1 A  W ell, on  here it says 1995. 1 discussion is outlined  in the attached report.

2 Q  W ell, that's — okay. A ll right. 2 O ne im portant poin t w hich  w as covered w as

3 A  I m ean, th is is revision 1. So there w ould 3 that the B ritish  T oilet Preparations Federation is

4 have been an  earlier one. 4 drafting specifications fo r the analysis o f 'a sb esto s1

5 Q  Yeah. 5 in  talc. T heir m ethods involve concentration

6 D o you  know  w hen that earlier one started? 6 techniques and w ill therefore be  m uch m ore sensitive

7 A  I don't. N o, I don't. 7 than our proposed specifications".

8 Q  So let's look  a t defin ition  o f  a  fiber; okay? 8 N ow , are you  conversant on  w hat these

9 I f  you  go to  page 7 o f  9 a t the bottom  — w ell, there's 9 concentration techniques are?

10 like three different page num bers on there. It's the 10 A  No.

11 one that is 5038. 11 Q  Okay.

12 A  Yeah. 12 A  1 9 7 3 ,1 w as no t involved.

13 Q  Okay. 13 Q  Okay.

14 U nder T E M  A nalysis, it says: 14 W ell, now , having review ed the docum ents,

15 "D efinition o f  a  f ib e r ..." 15 you 're  aw are that Pooley specifically  w as proposing a

16 Right? 16 w ay to  be able to  pull ou t a t least a  percentage o f  the
17 A  Yes. 17 talc  particles to  then be able  to concentrate it

18 Q  "A n elongated  particle  w ith  parallel sides and 18 dow n —

19 an  aspect ra tio  K 3 :l ..." 19 A  Yes.

20 T hat m eans three tim es longer than  it  is 20 Q  — and  see o ther m inerals that w ere present;

21 w ide; right? 21 right?

22 A  Yes. 22 A  Yes, yes.

23 Q  The defin ition  em ployed m ay vary  w ith  the needs 23 Q  A nd so that's w hat they're talking about here;

24 o f  the client; okay? 24 correct?

25 A  Yes. 25 A  Yeah.

87 (Pages 342 - 345)
Priority-One Court Reporting Services Inc. -  A  Veritext Company

718-983-1234



Page 346 Page 348
1 Q  A ll right. 1 a sb e s to s  o r  n o t? "
2 "A pparently  the Italian 00000 talc passed 2 A  I 'v e  n o t  s e e n  a  m e m o .
3 th is test, and  o f  course V erm ont talc  does too for 3 Q  O k a y .
4 chrysotile." 4 A  T h e re  m a y  w e ll  b e  o n e , b u t  I 'v e  n o t  se e n  it.
5 A  Yeah. 5 Q  A ll r ig h t.
6 Q  "H ow ever, I expressed m y concern that V erm ont 6 "B o b  a g re e d  to  re v ie w  th e  tre m o lite  a sp e c ts
7 talc  m ay occasionally  show  traces o f  trem olite by  this 7 w i th  T P F , a n d  h o p e fu lly  w il l  b e  a b le  to  lim it  th e
8 procedure." 8 a n a ly tic a l  m e th o d  to  c h ry so tile " .
9 R ight? So Shelley is saying i f  Pooley  uses 9 D o  y o u  se e  th a t?

10 the concentration technique, w e m igh t actually  see the 10 A  Y e a h , th a t 's  w h a t  h e 's  say in g .
11 trem olite; right? In  the V erm ont talc; right? 11 Q  O k a y .
12 A  That's w hat he 's suggesting. 12 S o  h e re  S h e lle y  a t  Jo h n s o n  &  Jo h n s o n  -  th is

13 Q  Okay. 13 is  a  Jo h n s o n  &  Jo h n s o n  e m p lo y e e ; r ig h t?
14 "I po in ted  out to  B ob D ean that there w as no 14 A  Y e ah .

15 specific evidence that traces o f  trem olite in talc 15 Q  H e ’s sa y in g  th a t, w e ll,  P o o le y 's  c o n c e n tra t io n
16 posed any hazard, rather that the evidence indicated  no 16 m e th o d  d o e s n 't  s e e  c h ry so tile  in  V e rm o n t o r  I ta lian .

17 toxic  problem ". 17 I t  m a y  sh o w  tra c e s  o f  tre m o lite ;  rig h t?

18 N ow , w hat research b y  June 4 ,1 9 7 3 , had 18 A  I t  m ay .

19 Johnson &  Johnson done to  assess the hazard  o f 19 Q  S o  h e  sa id :

20 trem olite asbestos inhaled  b y  children? 2 0 ” ... h o p e f u l l y ... [w e 'll]  b e  a b le  to  lim it

21 A  R ight. O kay. Y ou've used  the w ord  trem olite 21 th e  ... m e th o d  to  c h ry so tile " .

22 asbestos. 2 2 R ig h t?

23 Q  I have. 23 A  Y e a h .

24 A  M y understanding is that the trem olite, i f  it 2 4 Q  T h e  re a s o n  fo r  d o in g  so  is  b e c a u se  i f  y o u

25 w ere  found, is no t asbestiform . It's in  the m assive or 25 in c lu d e  t r e m o lite ,  y o u  m ig h t se e  it; r ig h t?

Page 347 Page 349
1 prism atic crystalline form. 1 A  Y ou'll still see it w hether you deliberately

2 Q  Okay. 2 in tend to  include it  or not.

3 W ell, the ones that w e ju s t looked a t from 3 A s w e've seen, o r claim  to see in so m any o f

4 A pril o f '73, w hich  is tw o m onths before this, m eet 4 these analyses, i f  trem olite 's there, the existing

5 Johnson &  Johnson 's definition o f  a  fiber; correct? 5 m ethods w ill p ick  it up.

6 A  O f  a  fiber, yes. 6 Y ou don 't need to  concentrate it to  p ick  it

7 Q  Right. 7 up.

8 A  B ut n o t asbestos fiber. 8 Q  W ell, w hat i f  it's below  the  lim it o f

9 Q  W ell, they 're am phiboles. I s a m p h ib o le a 9 detection, sir? T hat's the w hole point.

10 necessa ty  prerequisite to asbestos, i f  you 're not 10 A  W ell, the lim it o f  detection, let's say it's

11 talk ing  about chrysotile? 11 .0001 pe r cent, the essence o f  science is that i f  you

12 A  N o, no. Y ou can have am phibole m aterials that 12 do a  study once, you  get a result; i f  you do it ten

13 are no t asbestos. 13 tim es, your assurance o f  getting the finding or not

14 Q  B ut lis ten  to  m y question. 14 finding is increased ten-fold. I f  you do it a  hundred

15 Is having am phibole — excluding chrysotile 15 tim es and you  can  b e  pretty  sure that that result will

16 fo r a second, you  have to have an am phibole before you 16 reflect the equivalent o f  concentrating. It's another

17 can have asbestos? 17 w ay o f  looking a t it.

18 A  Yes. 18 Statistically, you  do a  test a  certain  num ber

19 Q  O kay. That's w h a t I’m  asking. 19 o f  tim es; the  m ore yo u  do it, the h igher your level o f

20 A nd  w e have that there in '73; correct? 20 assurance that w hat you 've got is w hat you 're going to

21 A  Y ou have, b u t it's no t confirm ed it was 21 find.

22 asbestos. 22 Q  A  couple o f  issues w ith  that.

23 Q  B y  the  w ay, d id  anybody w rite  back  — d id  you 23 First o f  all is, since the m ines change,
24 ever see anybody w rite  back  to  the A pril 19 o r 27 m em o 24 w hat's in  the actual ore com ing ou t changes; correct?

25 that w e ju s t talked about w here they  said, "W ell, is it 25 A  That's correct.
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1 Q  Okay. 1 A  B ecause — there is a  reason, and the reason is
2 A nd, as sources change, obviously w hat's in 2 that, in  parallel, w e know  the  industry w as w orking on
3 the talc changes; true? 3 the C TFA  J4 test m ethod, w hich w ould have given you th<
4 A  Yes. 4 sam e result as going through th is hypothesis o f
5 Q  Okay. 5 concentration.
6 A nd  i f  w e 're  talking about lim it o f 6 It w as a  hypothesis and  it's no t been proven.
7 detection, righ t — w e'll go back to m y m agnifying 7 Q  J4  w asn 't passed  for three m ore years?
8 glass exam ple, okay, because it's easy  to  understand -- 8 A  C orrect, b u t Johnson &  Johnson w as using it
9 i f  I look a  hundred, a  thousand, a  m illion tim es a t m y 9 in -- a t this po in t in  time.

10 skin w ith  that m agnifying glass, I am  never going to 10 '7 3 ,7 4 ,  it w as being used  w ith in  J&J.

11 see bacteria; right? 11 Q  I don 't agree w ith  you, bu t w e'll talk  about

12 A  Correct. 12 w hen  they  started  using  it.

13 Q  N ever, ever, ever. 13 I f  they  w ere using  it already, I expect he
14 A  Yeah. 14 w ould  have m entioned it here.

15 Q  It's ju s t  no t going to  happen. 15 B u t here 's w hat w e  have: w e have a  guy saying

16 A  Yeah. 16 this m ethod concentrates the ability  — this

17 Q  That is  no t scientifically  reliable  because I 17 concentration m ethod low ers the lim it o f  detection;

18 am  not using  a  m ethod  that is  sensitive enough; right? 18 right?

19 A  Correct. 19 A  T hat's w hat he 's saying, yes.

20 Q  Okay. 20 Q  R ight?

21 W hen w e get to  the issue o f  concentrating the 21 A nd  w hen w e apply  it to  V erm ont, we see

22 talc  sam ples, w hat they  are trying to  do is to low er 22 trem olite. So let's lim it it to  chrysotile?

23 the  lim it o f  detection  fo r am phibole m inerals; correct? 23 A  Y eah, but, equally, I refute by  saying that he

24 A  That is  a  suggestion o f  the  value o f 24 claim s already to be  finding trem olite in V erm ont talc.

25 concentrating. 25 Q  Y eah.

Page 351 Page 353

1 B ut in  paralle l w ith  this, w e 're  very  aw are 1 A  Y ou've show n m e som e results earlier, so you

2 th at the  C T FA  specification w as be ing  w orked  up. In 2 don 't need  to  concentrate it.

3 fact, Johnson &  Johnson w ere already pretty  w ell using 3 Q  W hat about the  fact that the ore changes, sir?

4 it, so  that yo u  use  o ther test m ethods. 4 Y ou have to  continually  m onitor it; right?

5 A nd by  using  tw o or three additional test 5 A  A nd certainly part o f  the requirem ent o f  the

6 m ethods, you  w ould  have achieved the sam e result as 6 m ine audit is that there 's a  regular audit o f  the m ine,

7 w hether you  had  concentrated it and  analyzed it by 7 as w ell as the final product.

8 sim ple m icroscope, as these appear to  be. 8 Q  A nd  they've com e up  w ith  a  w ay o f  auditing it

9 So the alternative w as to use  a  range o f  m ore 9 at a  low er sensitivity  to see it i f  it is there.

10 sensitive test m ethods o ther than  concentration. 10 A nd Johnson &  Johnson in  this m em o is saying:

11 Q  I w ant to ta lk  to  you  about th is docum ent. 11 let's no t do it fo r trem olite because w e can see it.

12 A  Yeah. 12 A  A gain, I th ink  that's a  m isinterpretation. I

13 Q  I don 't w hat to  talk  to  you  about w hat you 13 think the  m ine w as already using a  range o f

14 think w as going on  outside o f  th is docum ent, because I 14 sophisticated tests, x -ray  diffraction, optical

15 w an t to ta lk  to  you  about th is exchange betw een these 15 m icroscopy, transm ission electron m icroscopy, w hich

16 people. 16 w ould  p ick  it up i f  it w ere there.

17 A nd w h at Shelley says is: w e w ant to  lim it 17 Q  Okay.

18 the  m ethod to  chrysotile, and  the reason is because 18 A  S o -

19 w hen  w e apply  it to our V erm ont talc, w e find 19 Q  D oes he say  that?

20 trem olite; right? 20 A  N o , b u t -

21 A  W ell, that's w hat he 's saying. 21 Q  D oes he say  the reason —

22 Q  That is w hat he's saying? 22 A  Y ou know  —

23 A  Y eah, yeah. 23 Q  — w e shouldn 't do it — hold  on le t m e finish

24 Q  A nd there could  be  no good reason  fo r doing 24 the question.

25 that, could  there be? 25 D oes he  say  the  reason  w e shouldn 't do  it  is
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1 because w e already have th is covered? 1 A  Yes.
2 H e doesn 't say that a t all, does he? 2 Q  A nd it is from  A M  Frank; correct?
3 A  N o, b u t m aybe he didn't — w asn 't aware. 3 A  Yeah.
4 I don 't know . I'm  no t going to speak for 4 Q  It's to  M r G  Lee; right?
5 som eone w ho 's probably  long dead. 5 A  Yes.
6 Q  Okay. 6 Q  A nd  w ho's G  Lee?
7 W ell, sir, you  are offering a  plethora o f 7 A  H e w as a  scientist in our research and

8 reasons w hy  som eone m ight say  w hat he said, bu t — 8 developm ent in  Johnson &  Johnson. George Lee.

9 A  la m . 9 Q  Okay.

10 Q  -  right -  bu t you don 't actually  have any 10 H e says a t the top:

11 evidence that that is w hy he said  it; correct? 11 "To form alize the audit testing  currently

12 A  N o, I don 't know  w hat w as in his m ind w hen he 12 perform ed to ensure the absence o f  asbestos in W indsor
13 said  this. 13 66 T a lc ..."
14 Q  R ight. O kay. 14 That's the talc  that w as going in to  all the

15 W e only  have h is w ords; right? 15 products; right?
16 A  W e have h is w ords, yeah. 16 A  Sure.
17 Q  A nd w e only  have, i f  w e 're  lucky enough to  have 17 Q  "... the fo llow  protocol is currently  being

18 it, w hat som eone else w rote back to h im  i f  they  did; 18 u s e d ..."

19 right? 19 A nd it has the scope here, yada  yada.

20 A  Yes. 20 B ut they  define asbestos below :

21 Q  Okay. 21 "A sbestos is defined to be  the fibrous

22 So w hat w e have here is  w e have the 22 serpentine, c h ry so tile ..."

23 opportunity  fo r Johnson &  Johnson to be  able to 23 R ight. So the fibrous serpentine,

24 concentrate a  sam ple and look for chrysotile and 24 chrysotile:

25 trem olite, and  the Johnson &  Johnson guy says: let's 25 "... and the fibrous form s o f  the am phibole

Page 355 Page 357
1 ju st do chrysotile because w hen w e apply it  to 1 group as represented by  am osite, anthophyllite,

2 trem olite, w e see it. 2 crocidolite, trem olite asbestos and actinolite".

3 Correct? 3 R ight?

4 A  That's w hat he 's saying. 4 A  That' the definition, yeah.

5 Q  Okay. 5 Q  Okay.

6 A  A nd  I offered  an  explanation that i f  w e're 6 So i f  it's a  fiber and it's am phibole, it's

7 already using  a  series o f  o ther tests w hich w ould pick 7 asbestos; right?

8 up  trem olite i f  it  w ere present, w hy  w ould  you use 8 A  B y th at definition, yes.

9 another m ethod? 9 Q  Okay.

10 Q  A nd  he  doesn 't m ention any o ther tests a t all? 10 A nd  w e know  how  Johnson &  Johnson defines

11 A  H e's not m entioned it, no. 11 fiber. T hey define it  as parallel sides 3:1 or

12 Q  O kay. Y ou  can  set that aside, Sir. 12 greater; right?

13 This w ill be  64. 13 A  B ack in  w henever that w as, '95.

14 M S FR O ST: 64 or 63? 14 Q  T hat w a s '95; right?

15 M R  PA N A TIER : 63, like I said. 15 A  Y es, yes.

16 (Exhibit 63 m arked fo r identification) 16 Q  A nd here in '77, they 're ju s t saying i f  it's

17 A ll right. 17 fibrous?

18 Folks on  the  phone, can  you  guys p lease m ake 18 A  Yes.

19 sure that yo u r s tu ff is m uted. 19 Q  B ut they  don 't tell us w hat they  m ean by  fiber?

20 Q  A ll right. 20 A  T hey don 't, no.

21 The reason  I am  bringing up  th is docum ent, 21 Q  B ut betw een the tw o docum ents, certainly they

22 even though it's a  little  b it ou t o f  p lace in tim e, is 22 didn 't advocate a  low er aspect ratio  in  the '70s than

23 because w e’ve been talk ing  about how  Johnson &  Johnson 23 3:1, d id  they?

24 defines asbestos; okay? 24 A  I’m  no t aw are o f  that, no.

25 A nd here is a  m em o from  June 2 8 ,1 9 7 7 ; right? 25 Q  Okay.
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1 So betw een the  tw o docum ents, w e have both 1 (Exhibit 64 m arked for identification)
2 the  defin ition  o f  fiber — 3:1, parallel sides -- and 2 T here you are. A ll right.
3 w e have the  definition o f  asbestos w hich is fibrous and 3 So th is is from  June 4 ,1 9 7 3 , Shelley to
4 the various m inerals; correct? 4 Rolle.
5 A  Correct. 5 N ow , w e've seen Shelley a  few  tim es; right?
6 Q  A ll right. 6 A  Yeah.
7 N ow , I actually  have another question about 7 Q  A nd  this one actually  has a  received stam p for
8 this, w hich is, i f  you  go dow n under Testing 8 D r N ashed; right?
9 R equirem ents w here it says T est M ethod, and  it says. 9 A  Yes.

10 "Characteristic: F ibrous A m phibole Form s, 10 Q  C c'd were A shton, Goudie, N ashed and Petterson;
11 C T F A J4-1  ..." 11 true?

12 N ow , that's 7 7 ? 12 A  Yeah.

13 A  Yes. 13 Q  N ow , he 's talk ing  about the B ritish Toilet
14 Q  A nd w e know  that J4 has been  passed; correct? 14 Preparations Federation  again; right?
15 A  Yes, yes. 15 A  Yeah.

16 Q  "Serpentine Form s: TM 7019 ..." 16 Q  D o you  guys still have that here?
17 R ight? 17 A  It's now  called CTPA , w hich  is the equivalent
18 A  Yeah. 18 o fC T F A .

19 Q  And: 19 Q  Okay.
20 "A sbestiform  M inerals (fibrous fo rm s) ... 20 A  S a m e --s a m e  group, ju s t changed the name.
21 7 0 2 4 ..." 21 Q  A ll right.
22 TEM ; right? 22 So The B ritish  T oilet Preparations Federation

23 A  Yeah. 23 w as the B ritish equivalent o f  the CTFA ?
24 Q  A nd it says the requirem ent is none detected? 24 A  Correct.

25 A  Yeah. 25 Q  I understand.

Page 359 Page 361
1 Q  R ight? 1 So it's not a  governm ent agency?

2 W hich  m eans you  don 't see any? 2 A  N o, no.

3 A  Yes. 3 Q  A ll right.

4 Q  R ight. 4 T hey are:

5 B ut fo r any test m ethod, i f  your level o f 5 "... in the process o f  drafting

6 detection is no t absolute zero, you can  never know 6 specifications on talc. These w ill involve density

7 w hether there 's actually  zero asbestos there; isn 't 7 concentration techniques fo llow ed by x-ray analysis.

8 that true? 8 F red  P ooley  has developed the m ethods and  checked the

9 A  It's true w ith  an  additional statem ent, and 9 Italian talc  for chrysotile and o ther asbestos

10 that is, as w e said  a  little  w hile ago, that w hen you 10 contam inants. H e found none; how ever, I am  concerned
11 do test m ethods and test m ethodologies, i f  you're 11 that our V erm ont talc w ill from  tim e to tim e show

12 dealing w ith  parts p e r b illion  o r parts per m illion, 12 traces o f  trem olite".
13 you  need to  look a t the overall trend. 13 N ow , that's the second tim e M r Shelley has

14 I f  you  do  it on a  tw o-w eekly basis, w hatever 14 said this?

15 that m ay be, o r  regular sam pling, regular auditing, you 15 A  Yes.

16 develop a  very  high  level o f  confidence that i f  it  says 16 Q  R ight? That, using Fred  Pooley 's concentration

17 non-detected  and  you  don 't find  any w eek after w eek 17 techniques, they 're going to  see trem olite.

18 after w eek, yo u r statistical level o f  probability  is 18 A nd  he's no t saying here: w e've checked it,

19 such that there ain 't none there. It's non-detected. 19 w e know  it has trem olite, o r we're doing lots o f  other

20 Q  So long as the level o f  sensitivity  is 20 tests.

21 sufficient to  detect w hat you 're looking for; correct? 21 H e's saying: I'm  concerned that the result

22 A  Yes. 22 w ill be  w e w ill see trem olite; right?
23 Q  Okay. 23 A  That's w hat he 's saying.

24 Y ou can set that aside, sir. 24 Q  Okay.

25 This w ill be 64. 25 "In order to  check this, p lease send sam ples
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1 o f  V erm ont talc  from  different batches directly  to  Fred 1 A  He was — I believe he w as M edical Director.
2 Pooley , w ith  the request that he  check fo r trem olite by 2 Q All right.
3 the  proposed T PF m ethod. I w ould  suggest you  send 3 A He w as a m edically qualified guy.
4 sam ples w hich  w e recently  ran, i f  you  have enough." 4 Q Okay.
5 B lah, blah, blah. Last paragraph: 5 A He w orked at baby products company.
6 "A lso, F red  Pooley  w ould  like about 250 gram s 6 Q A ll right.
7 o f  our process on  the talc so that he m ay  study the 7 This is to M ortimer, M iller, Johnston and
8 rem oval o f  trem olite. Please handle this". 8 Stolzer.
9 R ight? 9 N ow , I believe M iller is w ith W indsor?

10 A  Yeah. 10 A Yes.
11 Q  So, one, th is is Shelley reiterating that he's 11 Q Is he not?
12 concerned th a t Pooley 's concentration technique is 12 A Yes, he was.
13 going to show  the  trem olite that he believes to be 13 Q A ll right.
14 there. 14 Here is all I w ant to get to. This is
15 And, tw o, they 're going to send som e sam ples 15 June 6, '73, and this is tw o days after the memo we
16 to  Pooley  to  see i f  he  can study how  to  get it out; 16 ju s t saw; right?
17 right? 17 A nd i t  says:
18 A  Y eah. H e 's suggesting that there m ay be 18 "Shelley reports that Pooley has found
19 trem olite  there and that Pooley 's process m ay pick  it 19 actinolite in our V erm ont talc by  his concentrating
20 up. 2 0 technique. Italian talc[s], by the same technique,
21 Q  O kay. 21 appears to be free o f  amphiboles. I have sent the
22 A  Yeah. 2 2 report — the report referred o f  IW  Sloan on to Roger
23 Q  N ow , w e know  from  ju s t  the m ine sam pling that 23 M iller for their study".
24 there is trem olite  in both  the Italian and the V erm ont 24 D id I read that right?
25 m ines; correct? 25 A Y ou read that correctly, yes.

Page 363 Page 365
1 A  W e know  there is trem olite -- 1 Q  So here in -  th is is June 6, '73.

2 Q  Okay. 2 R e p o r t ... and  the  report is Pooley  found

3 A  — w hich is in  the — after so m any, m any 3 actinolite in the V erm ont talc; correct?

4 exam inations, is in  the non-asbestos form . It's 4 A  That's -  that's w hat he  states, yes.

5 prism atic form . 5 Q  A n d  b y  the w ay, the -- yeah, okay.

6 Q  R ight, and  you  and I are fighting over that, 6 N ow , they  don 't take issue in th is m em o. N ow

7 okay, because you have volunteered it m any tim es, and 7 w e have a  fo llow  up  m em o to  som ething Shelley has said,

8 I'm  trying n o t to object to non-responsive, bu t w e are 8 b u t no one takes issue w ith  the fact that w hat is being

9 going to  ta lk  about that. 9 reported  actually  happened; right?

10 N ext one is 123. 10 A  Yeah.

11 V ID EO G R A PH ER : Excuse m e, you 've got five 11 Q  Right?

12 m inutes o f  film  tim e. 12 A nd no  one is saying: yeah, w e don 't need to

13 M R  PA N A TIER : O kay, and that w ill probably be 13 do th is anyw ay because w e already tested  it; right?

14 it. 14 A  Y eah, there’s no response th is letter, i f

15 M S FR O ST: Perfect. 15 that's w hat you 're  asking, yeah.

16 M R  PA N A TIER : A nd  that w ill be it. Okay. 16 Q  W ell, th is is so rt o f  -- this is the follow  up

17 Five m ore m inutes, sir, and  then  you can 17 to  Shelley tw o days earlier —

18 forget about m e for about 18 hours o r so. 18 A  Sure.

19 TH E W ITN ESS: I can  never forget about you. 19 Q  - - talk ing  about it; right?

20 (B riefly  o f f  the  record) 20 A  Yeah.

21 M R  PA N A TIER : This w ill be  E xhibit 65. 21 Q  O kay. R ight. Y ou can set that aside, sir.

22 (Exhibit 65 m arked fo r identification) 22 T hree m inutes. O kay. I'm  going to  do it.

23 June 6, 1973. This is from  D R  Petterson. 23 124. T his w ill be  E xhibit 66.

24 N ow , I don 't th ink  I've asked you  about w ho 24 (Exhibit 66 m arked  fo r identification)

25 he was. W ho is he? 25 A ll right. This is the sam e day, June 6;
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1 right?

2 A  Yeah.

3 Q  A nd th is is from  R obert R olle, cc'ing a  bunch

4  o f  people to  Pooley, and he says:

5 " [In th is sh ipm ent I'm  sending y o u ] ... w ill

6 be 3 three-hundred gram  sam ples o f  production V erm ont

7 Talc fo r yo u r study to rem ove trem olite”.

8 R ight?

9 A  Yeah.

10 Q  So sam e day. J& J to Pooley: p lease study

11 rem oval o f  trem olite; right?

12 A  Yes.

13 Q  Okay.

14 B ecause i f  they  couldn 't figure out a  w ay to

15 rem ove it, they  knew  it w ould  be  detected by  his

16 concentration  technique; correct?

17 A  Y eah.

18 Q  Okay.

19 A nd  w h y  rem ove it i f  it's no t a  — i f  it's

20 no t a  hazard?

21 A  I don 't know . It's probably not ideal, b u t —

22 Q  It's a  good  question; right?

23 A  — the  — as w e've said  before, the reports

24 from  m any, m any  exam inations o f  V erm ont talc indicated

25 that there w as not asbestos there o r asbestiform

Page 366 Page 368
1 I N D E X
2 PAGE
3 WITNESS: DR JOHN HOPKINS (Sworn)......
4
5

Examination by MR PANATIER.....................

6
E X H I B I T S

8 EXHIBIT NO. DESCRIPTION
9 Exhibit 1... .....Notice for Herford................... ...46

10 Exhibit 2... .....Notice for Etheridge................. ....46
11 Exhibit 3... .....Notice for Teuscher................. ....46
12 Exhibit 4... .....Notice for Verdolotti................ ...46
13 Exhibit 5... .....The Process for Qualification and
14 Approval of a new or alternate
15 Source of Cosmetic Talc
16 Bates JNJNL61 81120............... ...46
17
18 Exhibit 6 . . . .....Email/Bates JNJNL61 101061
19
20 Exhibit 7... .....Talc: A Basic Review............... .....61
21 Bates JNJNL61_65669
22
23 Exhibit 8 . . . .....Grantham Talc Comprehensive
24 Report/Bates JNJAZ55 8118.... ......64
25

1
2 EXHIBIT NO. DESCRIPTION
3 Exhibit 9... ..... J&J memo to File Re Talc/
4 Asbestos Meeting with
5 Commissioner Schmidt, FDA
6 Bates JNJMX68 17147............... ....76
7 Exhibit 10.. ......Memo from Shelley to Fuller

8 Re: Talc
9 Bates JNJAZ55 4904.................. .105

10 Exhibit 11.. ......Email from Telofski to Mann
11 Bates JNJI4T5 4485.................... 124
12 Exhibit 12.. ......Memo from WH Steinberg to
13 Hildick-Smith Re JBP Talc

14 Aspiration

15 Bates JNJNL61 9898.................. .126
16 Exhibit 13.. ......Johnson & Johnson Baby Powder
17 Questions and Answers
18 Bates JNJNL61 13947................ ..136
19 Exhibit 14.. ......JAMA - Morris Fishbein MD
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21 Exhibit 15.. ......Payan Declaration of Hopkins
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PAGE

Page 367

1 trem olite.

2 Q  From  their consultants; right?

3 A  W ell, from  independent experts, yeah.

4  Independent, surely?

5 Y ou don 't buy  Princeton U niversity  o r you

6  don 't buy the U nited  States B ureau o f  M ines o r the

7 C olorado School o f  M ines.

8 Q  Okay.

9 A  Y ou ju s t don 't buy those people.

10 Q  A nd  w e'll get to  that tom orrow .

11 B ut the  bottom  line is they  sure are taking a

12 lo t o f  trouble to  try  to ge t the trem olite out o f  the

13 talc , aren 't they?

14 A  It's a  research  project.

15 Q  Okay.

16 A  T hese research guys often do that kind  o f  those

17 thing. T hey go o f f  a  little  side alley  and say, "Let's

18 exam ine this".
19 Q  A nd a t Johnson &  Johnson, you  could  ju s t do

20 w hatever side projects you w ant?

21 A  It  w asn 't unusual.

22 Q  O kay. A ll right.

23 T hose are all the questions I have right now.

24  W e'll com e back  tom orrow .

25 (W hereupon the  deposition w as adjourned a t 5:50 pm )
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3 Exhibit 24... .....Battelle/Bates JNJNL61 1369........ ...196 3 Exhibit 40.. ..... Meeting with Dr Langer on
4 4 July 9 Concerning Analytical
5 Exhibit 25......... Battelle /Bates JNJAZ55 797......... ..198 5 Analysis of Talc
6 6 Bates JNJAZ55 5743.................... 250
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