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...’ .~ . PVCIndustry “Shocked" Af._Codtt oi-’“_Appeals‘ T

Detision Upholding OSHA Vinyl Chloride Standard

New York, N, Y. -- The Society of the Plastics Industry (SPI)
today expressed "'shock" at the decision announced Frida); by the U.S.
Court of Appeals for.the Second Circuit (New York) upholding the standards
promulgated in bctober by the U.S. Occupational Safe;y and Heélth
‘Administration (OSHA) on employee exposixré to vinyl chloride monomer

(VCM), an industrial chemical.

L "We are shocked at the news and its implications for the entire
s industry,’.' said Ralph L. Harding, President of SPL .VCM gas is used
primarily to produce polyvinyl chloride (PVC), a widely used plastic
resin,

"“Not having thoroughly reviewed the decision,’ Mr. Harding
continued,. "we ,éannot gomment on the reasons for the Coux:t's a.ctvion.
Our subsequent course of action has not yet been détefmined. "
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In 1ts appeal !.o the (,ou rt; SPI had argued that the one part per

"'mnlhon (ppm) stand'trd promulg'ltcd by OSHA ‘was technolog:call)

o '1nfeasxble that the’ exxstmg medmal evtdence d1d not necessitate a = - O

__'1-edy:c£ion _\go,c_)ne ppm in'order to p'r_ote;:_t w0rker health; tha_t the ‘stand_:ird

i w__v."ould_ force nearly all empldyéés-in‘the PVC resin induéiry to wear. - - ~ .

Acumbersome. uncomfortable resplrators nearly all of the tlme, and

that the apphcatlon of the full standard to the PVC fabricating mdustr\

was unjustified.
SPI was joined in its appeal to the Court by nine VCA or PVC
resin manufacturers.
Because of the delay caused by the appeal pr‘;ceédi.ngs, the
Court ruled that the standards, . which were scheduled to go into effect
January 1, 1975, would now become effective 60 days after the date
o7 the deciéion was handed down. The étanclard will thus go into effect

April 1, 1975,

(A summary report of the Court's decision is attached)
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,SUMI\L-\RY OF CO_URT OF APPEALS DECISION ON VINYL CHLORIDE STANDARD.S .

_ On Friday, January 31, 1975, a tI\ree;judge p;ne1 of the U.S. Coutt of Appéals )
- for the Second Clrcuxt (New York) una.minously upheld the sta.ndards on vmyl chlorlde <o
‘mononier (VCM) promulgated October 4, 1974 by the U.S. Occupatxonal Satety and
Health Admxmstratlon (CSHA).

The sta.nda.rds had been challenged by The. Society of the Plastics Industry, Inc. '
{'%PI) and by nine manufacturers of VCM or poly\nnyl chlonde (PVC) resin, . Thev nme;‘- ""
companies were: Hog?}{er Chemicals and Plastics COi’pofati,on; Air Ptoi:&xcts ant_:l-
Chemicals, In(.:; , Tenneco Chemicals, Inc., Union Carbide Cofporatibn, Firestorrle’
Plastics Cc;fnpany, The B. F. Goodrich Compa.n}, Unifoyal, Ine., Tixe Diamond
Shamrock Chemical Compé.ny, Inc., and General Dynamic Chemical Co., Ine. .

The government was foined in its defense of the bsta.ndards 1')y the Af‘L-CIO and -
by the Industrial Union Department of the AFL-CIO, a sep:ra'ﬁe organization. Both
participated in the case as intervenors.

The appeals panel consisted of retired U.S. Supreme Court Justice Tom C.
Clark and District Judges Frederick van Pelvt Bryan and Kevin T, Duffy. Mr, Justice
Clark wrote the Zé-page decision.

The fouc;wing is é summary of the basic arguments advanced by SPI and the
VCM-PVC industry in opposition to the standards and excerpts from the Co-u'rt's reply

to those arguments as contained in the written decision:

1. Petitioners' Argument: The standards are technologically infeasible with known

methods of cbntrol, and thus violate the basic OSHA law.

The Court's Reply: '"We cannot agree with petitioners that the standard is so

{more)




" clearly inmpos

_mléx).'t ST appears’ fhat they s'i'mply.neéd,more-'lai't';h':~¢- RN :

- .in their own technological potentialities. since the record reveals that, despite

" similar predictions -of impossibility regardihg the emergency 50 -p.pm standard.

vast impréx'émepts were made in a matter of weeks, and a variety of uselul
engineeﬁng,and work practice controls have yet to be instituted. In the area o*
safety, we wi sh to emphasize, _the Sccretary is not restricted by the status qt\o.

He may taise standards which Tequire improvements in existing technologies cr =~ =

“which r'eduiré the[dévelopment of new technology, and he is not limited to issu: hg

standards based solely on devices already fully developed. "

Petitioners' Argument: Available scientific and medical evidence does not neces-

sitate the establishment of a one part per million (ppm) standard in.order to

protect worker health.

The Court's Reply: '"...the ultimate facts here in dispute are 'on the frontiers

of scientific knowledge ,i’ and, though the factual finger points, it does not con-
clude. Ux.ider the command of OSHA, it remains the duty of the Secretary (of °
lLabor) to act to protect the workingman, and to act even in circumstances where
existing methodolbgy or research is deficient. The Secretary, in extrapolating
the MCA (Manufactguring Chemisté Association) study's finding from mouse to

man, has chosen to reduce the permissible level to the lowest detectable one.

We find no error in this respect. '

Petitioners' Argument: The standard would force nearly ail employees in the PVC

resin industry to wear cumbersome, uncomfortable, potentially unsafe respirators

nearly all of the time.

(move) ols

20480




P SR

e A R

" The Court's AReplv: ""f‘o be sure, fespirators have their drawbiicks. These. - - . ’

problems were detaﬂed at the hearmgs and recegm?ed by the Assmstant ‘ﬁecret‘ n'y

(for OSHA). Self~contamed and axr-hose type breathmg eqmpment is bulky,
,7 expensive, and infe'asible for. full—time use, ‘as well as potentially hazardous in
._terms of trlppmg, restncted mobxhty, and over: exhaustxon ot’ workers. But: the
b ;wfact xzemams that they effectively ehmlﬁate exposure to VCM, and they are alreac-lg-(” i
,bemg used by some PVC companies in the cleaning process and at other points in
production with good success. o |

"lLike the industry's claims about the impossibility of echieving compliance through
technological means, petitioners' claims of dire consequences from the requive-
ment of respiratory pfefecti,on are exaggerated. It dqes not appear that full-time

use of respirators is necessary..."

Petitioners' Argument: Because exposures in the PVC fabricating industry are

already extremely low, the application of all aspects of the standard to this seg-

ment of the industry is unjustified.

The Court's Reply: "If, in the future, the monitoring under the standard indi-ates

that the VCHM levell among fabricators is sufficiently low and that the spofadic,
unpredictable exposure of these workers to residual VCM has been controlled,
the fabricators might well be excluded or included iﬁ a separate, lees rigorous
standard. Certainly if PVC producers were able to eliminate all residual VCM
from the resin before it is delive_red to the fabricator, there would seem to te no

reason for their inclusion. - But this would be for the Secretary to decide on

{mo:e)
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appropriate application or on his own motion, and, as the record hresently sta nds, -

‘their inclusion is amply justified. "

5, ‘.Petitidners' Argumert: That section of the standard requiring a '‘cancer suspect
é’gént" wafniﬁg label on all containers of PVC resin is unjustified and unﬁege_ésé.rily

R e -Aé.larming and éiceeés the Secretary's statutory adthority.n:ﬂ

The Court's Reply: ".'. . compliance is tim;—bhased and, if the pe’titiohe'rs'fi'rva'd
‘that they- cannot comply for reasons i)eybﬁdl the-i-r CO!X‘.’I'(AI. OSHA permits the
amendment of standards. Uﬁon application and sufficient proof of such a
situation, we feel certain that the petitioners would obtain relief at the hands of

the Secretary. This is especially true of the 'cancer suspect agent' labelling

. b4
requirements which petitioners urge are beyond statutory contemplation. We
think that the Secretary is simply 'fighting fire with fire' and using the labels

to bring the danger -of vinyl chloride forcibly to the attention of the workers. "

L . In the concluding paragraph of the decision, the Court stated: it is our con-
clusion_that the ciuallenged aspects of the Sec‘retary‘s vinyl chloridé standard are .
supported by substantial evidence in the record and that thé peﬁfioﬁ for review must
be denied."

The Court added, however: ''Taking into account the delay occasioned by these
petitions, we think that a reasonable ‘lead time'» is api)ropriate and thélrefore order
that the Secretary's regulations, ratber than being effective January 1, 1975, shall .-
become effective sixty days after the date of this order and that the tjme requirement
as to respiratory protection contained in (the stand;rd) is re-scheduled accordingly."

The standard will thus go into cffect April 1, 1975 °
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