gla)”

PLAINTIFF’S EXHIBIT

i A? a ASBESTOS INFORMATION ASSOCIATION

NORTHAMERICA, - - - B . ] .
1745 Jefferson Davis H:ghway Crystal Square 4, Suite 509
Arlington, Virginia 22202  (703) 979-1150

Ashuotot

U 2172 ~2-
21 November 1979 & L .3 Y

Y

MEMORANDUM FOR: MEMBERS -

Subject: Information Regarding Responsz to CPSC's
: and EPA's Advance Notices of Proposed

Rulemakings (ANPRMs) as Published in the

U Federal Register on October 17, 1979

LOSELOOLS

s

REF: _m¢ A. AIA/NA Memorandum of October 18, 1979,
~r .7 Subj.: Notices Issued by CPSC and EPA
Concerning Consumer Products Containing

* & Asbestos and Commercial and Industrial
45 Use of Asbestos Fibers; zcrwardlng of
D B. AIA/NA Memorandum of November 9, 1979,
{3 ) . Subj.: Meeting of AIA/NA Bozard of ,
S . e Directors, December 12, 1973 L
o B
=3

i , .
RET AN ' :

™ Members will recall receipt of ANPRHMs affecting the asbestos
'3 industry as published by the Consumer Product Safety Commission
s+ and Environmental Protection Agency in the Federal Register on
. ‘October 17. - These notices were forwarded by reterence A. It
- was advised in reference A that the Associaticn's Spec;al Counsel
e for Regulatory Affairs (Kirkland & Ellis) was a2ssessing the
ANPRMs with the view of proposing a comprehensive response
strategy for consideration by the AIA/NA, and that further
information would be provided regarding possible response by
members and the Association.

During the past several weeks, AIA/NA Special Counsel has been
busily engaged on the EPA and CPSC Advance Notices of Proposed
"Rulemakings. On November 13, Speical Counsel, together with
AIA/NA representatives, met w1th EPA staff in an effort to narrow
the scooe and/or obtain an exten51on of time for responding to
the EPA ANPRM. . o L

" As sunnarlzed in the eﬂclosed letter to EPA byEr’l Warren of
-.hlrkland & Ellls, EPA was found to be completely 11f1e71b1e.
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commitment bv the asbestos industry to submit voluminous and
potentially confidential information to EPA on a crash basis.

Since the Association could make no such commitment, the only PR
alternative was to submit a follow-up letter to EPA restating ’
the grounas presented at the meeting as. to why an extension of

time in necessary.

Although no meeting similar to the EPA meeting was held with CPSC,
we have contacted CPSC requesting extension of its December 17,
1979 comment deadline. Ed Warren's follow-up letter to CPSC
summarizing our reguast for an extension of its comment deadline
is also attached for your review. ’ : ‘

Svecial Counsel's advice is being provided in two installments.
Tha first is a set of general guidelines which are set forth in
the attached letter from Ed Warren to the Executive Dlrec*or, ' g
AIA/NA. These guidelines are suggested for use by members in W\,
preparation of any response that may be submitted to CPSC and EPA. —
The second installment, a more detailed legal memorandum regardlng'O
EPA's and CPSC's information-gathering authority and related
confidentiality issues. The latter information will be forwarded
to members within 10 days and would also be helpful in preparation
of any response to the agenc1es. : »} Co

.dhdclnnls

R00¢L.

H

As noted in Ed Warren's letter to the undersigned, a draft i;'%?
hssociation response to CPSC and EPA will be submitted for con- -
sideration by directors at the December 12 meeting announced in
reference- B. It would be appreciated if copies of any responses =
submitted to CPSC and EPA by members were provided to AIA/NA.
e 3F
Please advise if there are questions about any of the enclosed
materials. In addition, Association members choosing to submit
a response to CPSC and EPA should feel free to contact Sp=c1al
Counsel FEd Warren, (202) 857 5018, for advice on specific - -
issues of concern. B

TN T , _ s
e B

B. J. Pigg oG
Executive Director

Enclosures
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Suky

1745 Jetterson Dawis righway, Crystal Sguare 4. Suite 508 '
Arlingten, Virgimia 22202 (703} 979-1150 /' :

Mrs. Joni T. Repasch

Recocrd Clerk

Office of Toxic Sukstances (TS-793)
U.S5. Environmental Protection Agency
401 M Street, S.W.

Washington, D.C. 20460

Re: Cormercizl and Indus+trizl Use of Asbestos
Tibers: ANPRM, 0TS-61-~005

Dear Mrs. Repasch:

Please find enclosed the comments of +he Asbestos Informa-
tion Associa+tion/North America on EPA's ANPRM on Commercizl
and Incustrial Use of Asbestos Fibers, 44 Fed. Reg. 60061
(Oct. 17, 1879), as amended 44 Fed. Reg. 73127 (Dec. 17,
1879).

AIA/NA submits these comments in the hope that EPA will

be dissuacded from embarking on a time-consuming regulatorv
prcceecding based on an unfounded supposition that rresent
uses of asbestos pose an unreasonable risk, and the pre-
conceived regulatory control solution that asbestos use
rust be banned when lesser, and potentially more effective,
options have not been considered.

In these ccmments, AIA/NA outlines the provisions of TSCA
tha4 EPA must follow, and therefore, the issues that must

be explored befcre ZPA can proceed with proposed rules. We
then outline the significant factual evidence indicating

the Agency will not be able to meet the reguired statutory
showing of an "unreasonable risk to health or the environ-
ment." Finally, we detail alternatives to TSCA section 6 bans
that arcear both more effective and less burdensome than

the outright bans suggested by EPA. -

AIA/NA shares EPA's concerns that commercial and industrial
use of asbestos be as safe as is scientifically and economically
feasible. However, it does not share EPA's assumption that
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commercial and industrial use of asbestos per se presents an
unreasonable risk to health and the environment. Ac crdingly,
AIR/NA u:ges EZPA to assess carefully the numercus factual

issues relevant to any TSCA section 6 requlatory proceeding

prior to issuing any proposed reculations. We are versuaded that,
hav;ng been n—one*ly assesseu, the factual evidence will con-
vine EPA that no TSCA section 6 rulemaking is warranted.

In light of these conclusions, AIA/NA hopes that it will be
possible to continue its cooperation and dialogue with the
Agency on asbestos and the asbhestos industry. In particular,

we believe that a meeting between AIA/NA and EPA revresentatives
would bBe useful for the purpose of discussing the AIA/NA and
Associzticn of Asbestos Cement Pipe Producers' Recommended
Standard for Occupational Asbestos Exposure in Censtruction and
Other Non-Fixed Work Operations which we attach to our comments.

This document demonstrztes industry's ccncern for developing
safer methods of vse of asbestos. It also demonstrzies that
scientifically sound, eccnomically justifiable anéd operationally.
pragmatic actions are possible to provide greater safety in use

of asbestos~-containing oroducts without the unwarranted action Ea
of banning use of asbestos. O
In addition, a meeting would perhaps prove useful in further Sa
considering EPA's need for information and the conflicts O
created by AIA/NA members' need to maintain the confidentiality c
of such infcrmaticn. As our comments indicate, the concern —
that information will not be held entively coniidential is O
a serious imp

mpediment to provision of certain information to
the Agency.

Sincerely vours,

cc: Messrs. John DeXany (w/encls)
- Richard Guimond (w/encls)

Enclosures
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UNITZD STATZS OF AMERICA
ENVIRCONMENTAL PROTECTION AGEINCY

CCMMERCIAL AND INDUSTRIAL USE
~ OF ASBESTOS FIZERS: ADVANCE
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TSCA § & Regulation of AsbesTtCs . ...........
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PROZCEZD R=GULATORY OPTIONS rOR ASZESTOS

WOULD ZEZ UNDULY BURDENSCME AND EXTEND WELL BEYOND
ANY RESTRICTICN YNECESSARY TO PROTECT ADEQUATEILYY
AGAINST RISX 7O ZZALTE CR T=E ENVIRONMENT .......

A.

EPA's Prcposed Regulatory Options
Are Expensive and Exceed Any
JustiZizble Regulation .....cviviivrnnnnnnn.

EPA's Prcposed Regqulatory
Options Are Not the '"Least
Burdenscme Reguirements" ............ ...,

’_‘

. Given the Extensive Regulation
of Asbestecs under Statutes other
than TSCR, Regulation under This
Statute Is Not Justified ..............

2. The Asbestcs Industry and the
Marketplace Eave Reacted to Calls for
Safer Asbestos-Containing Products ....

3. TSCA Mandates that EPA Consider
All Less Burdensome Remedies ..........
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T OAMERICA
TIZTICN AGENCY

L SR PY

UNITZID STaT=E=
TNVIRCNMENTAL FRC

COMMERCIAL AND INDUSTRIAL UST ) 20 C.T.R. 753
OF ASBESTOS FIZERS: ADVANCT ) OTS 61005; FRL 1332-31a
NOTICZ OF FROPOSED RULEMAXING )

INTRCCUCTICN

ciacinnac

< - - - - - - b - -
Th Asbestos Infcrmaticon Asscciztizn/North America

(AIA/NA) welccmes this oprerTunity, on zenrall c¢f its more
than 50 mem-er ccmpanies -- alners, trocesscers and manulzce

turers of asbestcs and asbestss-ccocntaining zroducts -~ to

comment on IPA's Advznced Notice of ?Proposed Rulemaking

(ANPRM) cn Cemmercizl and Indust=izl Use of Asbestos Fibers,

authcrity uﬁder the Toxic Surstances Control Act (TSCA).
The AN?RM fzails to take into zcccunt adeguately: (1) the
extent to which use of asbestcs in the Unitzsd States today
has afready been limited; (ii) the extenz to which pre
:sentlv -marketed asbestos-containing products use asbestos in
forms that minimize release of respirable Zibers; (iii) the
recductions of workplace exposure to asbestos that have
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scgurzed I r=2centT r2ars; (iv) the extensIve ragulztion of
——————— - - - 3 g - -~
asbestss undar staTutas administered by ZFA and cther zgencises;
(v) t=e ccnsaguent cumulative reduction in asbestss fiker

-elezse ktroucht about by these develcrments; znd (vi) the

2sZesTls <erlvves IICh oc:upa::.:z:-al exposuraes Ifzar hlcher th

-
c——he - e Gaa

919810015

Althcuch ZZa's ANPRM purports to be seeking information

To evaluate asbestcs, 1t appears throughout that the Agency

nas already cdetarmizned that zstestos pressents an unreasonable

fore te banned Irzm the U.S. economy. The ANPRM kegins with
2 Joint Stztement c¢n Coorcdination of Reculatory Activities,
44 T=d. Reg. 20038, wherein ZPA and CZPSC state a cocmmen cbjec-
Tive for tTheir andezvors, namely "to significantly rzduce
nrezsonablse human hezlth risk Irom exposure to asbestes
throuch complementary actions®. This objective sets a theme

for the ANPRM and reflects an apperent disregard of the fact

that 2o reculatory actions, complementary or otherwise, are

warrantad unless "unrzasonable risiks" Ircm exXposure tTo asbhbestos
are shown TO exist.

The same theme continues in the summary of ZZA's ANPRM.
Without citation, EFA concludes that "many population segments
remain exposed to, and inadecuately protected from both

direct and diffuse scurces of asbestos." 44 Fed. Reg. §0061.
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This cterss conclusicn ls svidantly Pased con the Iurther
cernclilusicn: "Studies of exzcsed topulaticns have shcwn that
asbestcssis . . ancé varicus tires ¢f cancer ares zssociated

with zsbestos exzcsure, even at low ccncentrations or alter
shorz expcsura pericds." 24 Fed. Reg. 80062. Zowever,
nownere dces IFA hint what 1T censiders to ke “"low" or
"shert" exposures. Nor co the sourzes cited suppcrt any such

dead, not cre oI the studies discussed in
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Zifacts ¢ Asbestcs (1972),~ or the =EW publicaticon, Asbestes:

An Informaticn Resource (1272), concludes that ragulation of

1/ Morecver, none cecncludes tThat any recuction in current
permissible occupaticnal expesure lavels is necessary.
Thus, McDenald (in Bogoviski, . 158) states:

The data seems suiiici
conclusicn that if the risk of cliniczlly
significant disease is to be kept below

! 1% for a working life of 50 years,
workers in ([the mining and milling]
industry should noct te exposed to dust
concentrations of mcre than 2 mppcs.

And, sluis-Cremer and du Trcit (in Bogoviski, p. 164) conclude:

A maximal allowzble dust concentration
standard has been assessed from various
data. It is believed to lie between 2
and 15 actual long [greater than S microns]
fibres per ml, derending on the degree
and mode of progression of exposure,
particular working conditions and the
composition of the dust.
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2sZesTos "mav TrasenT an unreascnabls numan nealth risk.M
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42 Ted, =xeg. 20C€2. Z2A, i erfZecT, suggesTs That zny

or wazTsr qust e eliminatad -- with excepticns cnly for
uncdeiized '"essenzizl'" uses 2ut TSCA dces nct contamplata,
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zpproach implisd by the ANPRM would be to relisve I2A of its

v
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cturden cf demcnstrzTing the existance oI an unrszsonable

risk -- the very showing upen which any rCeculaticn under

.
»

e considers=d.

it wers pessible o cenclucde that one or more current uses
of asbestss presents an "unvreasonable risk to health or th
envircenment." Tor, although the Agency ncminally advances
three regulatery cpticns, each eifactively calls Zor banning
.asbestes use in the imerican econemy.

Little or no atienticn has apparently been given to the

statutorily mandated requirement that EPA first consider and
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—2le cut Lass Curdenscme cpilicns befcre determininic To impose
such sweering reamedies. To e sure, other statutas and
authorztiss, including rules aiready zpplicable to zsbestes,

et volunmtary and covernment-mancdated, zlready undertaken

saiar zsbestcs use, reduce even Iurther whatever -isks may

Accczdingly, AIA/NA submits these ccmments 1n the hope

TZmat IPA will be dissuaded from embarking on an ill-considered

ané time-ccnsuming regulatory proceeding based cn the suppo-

siticn, without proci, that tresent uses oI asbestcs pose an

unreascnatle risk, znd the praccnceived solution that asbestos
.use must te panned when lesser, and potentizlly mors effective,

cpticps have not, and will not, be consicdered.

In these comments, AIA/NA outlines the provisicns of
TICX that =22 must follow, and, thereiore, the issues that
must Se explorad before EPA can proceed with proposed rules.

We then outline the significant Izctual evidence indicating

the aAgency will not be able to meet the resguired statutory

Sshowing ¢ zn "unreascnable risk to health or the envircnment."

finally, we detail the many alternatives to TSCA § § bans
that appear both more effective and less burdensome than the

outright bans suggestzd by EZA.

378277 e
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A finéing c¢Z "unreasonable =risk" Is the threshold
. L . - . S - .
srarscuisite o any reculation oI 2 chemical uncder TSTA § 6.

Such 2 finding is net obviatad simply tecause 7TSCA was

meczuze tThe medicz2l ewvidence coniirms thzt =a=xXposure 2

nzael00LS

asctestcs 1s cdangercus at concentTaticns many orders ol

enerzl

megnituce higher than experienced by the
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Zzctcrs and cnly if the Administrator's determination is

- - ey ¥ - y v
suroertad Iy substantizl evidence.

A Cecngress Mandated, and EZA

1=
Zzsed on the Weighing of a
of Risks end Renefits as a

S

The ccncept of unreasonable risk undergirds the regula-

ter7 IrzmeworX oif TSCA. Secticen 6(a), on which the ANPRM

"
(14
n

-

in . proposing asbestos regulatory control options,
states that before the Administrator may impecse anv ci its
delineétsd regulatory requirements, he must find

that there is a reascnable basis to

conclude that the manufacture, processing,

distribution in commerce, use, or disposal
of a chemiczl substance or mixture, or
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Ccngrass acceptad This "and similar advice Zr-om numerous

cther scurces. Accordingly, TsSC ontamplatas, not the

#
O

complieta alimination c¢f risk, but razther the resduction of

risks to socizlly acceptable levels, taking full account of
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esented and the costs to scciety.

substance IPA might consider regulating. No risk is so
great under TSCA that it cannot ke outweighed Ly ccunter-

/ Ccngress was urged to adort in TSCA a
Delzney-type Clause that would have creatad such z presumpticn
cf

unrsasonarle risk fzr substances found to b rcinogenic; .3/

Acccocriingly, Congress' messacge 1s clear:

even z serious disezse liXxe cancer is acceptable if the risk

Morecver, the legislative history indicatas that the

showing reguired t2 demonstrate unreasonable risk under § 6

is greater than under other provisions of the Act due to the

potential severity of the regulatory action that may be

2/  Cecnversely, some risks will be so small by comparison
To risks that socisty =zoutinely accepts, that any benefit
will serve to tip the balance against regulatiocn. Thus a
risk could be so de minimis that no balancing would be
necessary to find it reasonable

U'l

3/ ee, e.cq. ement of Andrew Biemiller, Toxic Sub-
stances Cont:cl c., Zearings on S.776 before the Sutcom-
mittee on the _“v::onment of the Senate Commerce Committes,

94th Cong., lst Sess. 250 (1975).
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[A] seguirsment 1t tnder secticn § . . . mayv
remcve 2 sufstance Irsm the market cr
impcse lesssr restrictions on its aval
ability znd such a reguirsment is not of

limpice urzticn. Thus, the eifsct cn
1 ar resaching. As a.
effect will be of
- icance ia a determination
of unreasonable risk Ior purposes of
section 6 than for a determinztion for
rocses of secticn 4 or S5(g). Cornversely,
H respect to secton 4 or 5(¢), because
tne res gL atory effzct of action tzken
under either of those secticns 1is less
than *“a; ci action tzken under section 6,
the requirements for a determinatic n of
unreasonable risk for purscses of secticn 4
cr S(g) are less demanding.

showing of

while the

substznce,

the former ccempletz2ly deprives society of the

substance's rtenefits. Since all of the control cptions
proposed in the ANPRM involve, in cne way or zanother, a ban

on use of

able risk

B.

TSCa

sonable."

in TSCA §

asbestecs, EPA has a heavy burden to show unrsason-
t0 support any such regulations.
Numerous Factual Issues Concerning

Asbestcs Must Be Examined Prior To
Any TSCA § 6 Requlaticn.

does not explicitly define what risks are '"unrea-
Congress, however, clearly expressed its intent

2(c) that the "Administrator shall consider the

378280
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apvirsmmentzl, =2cconcmic and socizl impact of anv zction the

AéminisTI=ztor TzKes or proposes tTo take under this Act.M
Consistent with this explicit intent, the legisiztive history

shows tThatT za2ny unreasonable risk detarminaticon must involve

balancing z substance's risk of harm against its benefits to

o]

societv:
In generzl, a determinaticn that a risk
asscciated with a chemiczl substance or
mixtTurs is unr=sasonatcle involves balancin

the probability that hazm will occur znd
the macnitucde oI that harm against the

2ffa2ct oI proposed regulatory actisn con
the zvailability %o society of the
penefits ¢f the substance or mix:ture,
t2king into account the zvailsbilicy of
substitutes for the substance Or mixTurs
wnich do nect reguires regulation, and
other acverse eifects wnich such pro-
pcsed action may have on society.

Eouse Zepcrt, lecisletive Eistcry, supra, at £22.

Ceongress thus cutlined in TSCA § 6 the fzctors ralevant

(A) +the effects of [the chemiczl]
substznce or mixtures on health and the
macnitude of the expcsure of human
beings to such substance or mixture.

(8) +=he effects of such substance cr
mixture on the envircnment and the
macnitude of the exposure of the envireon-
mentT to such substance or mixture;

(C) the benefits o such substance or
mix<ure feor various uses and the avail-
ability cf substitutaes for such uses,
and

(D) the reasonably ascertainable econ-
omic consequences of the rule, aftar
consicderation of the eiffect on the
nationzl economy, small- business, teach-
nological innovaticn, the envircnment,
and public health.

15 U.S.C. § 26805(¢c). 378281
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is made under TSCA § 5. No
made, z2né +thus no ramediss can
until stch 2 detailed z2ssessme

—horoughly assess

"unreascnable risx"

znd Teneilt

oI risk
"unreascnable risxk"
such determinatcion
be suggestad cf

nt is ccmpletad.

ed before any

tnraascnatle risX:
1. Zealth Significance of
Fiber Size znd Shape
Unsceciiic use of the phrzse '"asbestcs'" in zan

nect con
may ciifer

cause. See,

th effects may lead to

the term
with its own chemicz

lusive,

- - —————

imposed,

risks zand

inaccur

3

cdetermination is

1y assess-

aspestos 1lacludes

zte
=
a

sorv Conmittes,

4/ They include chrysotile
(2Cao.1MgO Teld. 8Si0,.E,0),

(3 MgO.2510,.2E,0),

actinolite
tremolite (2Ca0.5Mg0.8Si0,.E,0),

anthocnvlllta (7Mg0.85105.H,0), amosite (5.5Fe0.1.5Mg0.8S1i0,.
E,0) and crocidolite (Na,0.Fe,0,.3Fe0.8510,.H,0).

TSCA § 6 dirascts
substance," which is

the assessment of risk of
defined in TSCA § 3 as "any organic or

"a chemical

inorganic substance oI a particular moleculzr identity." Each
of these minerals is a distinct "chemical substance” for which
TSCA § 5 reguires a particularized risk assessment

378282
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Moreover, zasbestcs fikers rznge widelv in siza zand
dimension. The ccncaentraticn of IiZers cof various sizes znd
dimensicns waries ZIzom product to product andé in varyvin
environments. Thus, it has been demeonstratsd that only

fibers of certain ranges (cenerally between .3 2nd 2.5 um

in diameter and 10 and 80 um in lsngth) pose zny hezlth

-isk. See, e.c., Commission of the European Communities,
Tublic Zealth Risks of Ixoeosurse to Asbestos 63-53% (1977).

Consecuently, zny health assessment for asbestos must care-

Iully examine the tyre zand size of asbestos in order to

zTtempt to detarmine accurztely their varyiag eifecis. See,
e.c., "Workshop: Significance of Aspect Ratio in Regulation

¢ Asbestes Tiker Ixoosure," Annals N.Y. Acad. Sci. 330: 801

(1s7¢).

2. Natural Zmission of FTibers
Determinaticn ¢f whnether man's industriz2l znd commercial

use of zsbestoss poses zn unreasonatle risX canrcot be a made
without censiderzticn of the natural background level of
asbestos in the ambient environment. In proposing ts reculace
use of asbestos, ZPA is necessarily consicdering whether such
use creates risks cver and above whataver risks may naturzlly
exist in the envircnment. As part of any determination of
whether such use pcses an unreasonabls c-isX, exposure levels
must therefiore be recoénized to be incremental to any natural

exposure and accordinglwy incremental risk, if any, must be

weighed against the incrementzl benefits of‘use. See National

Academy of Sciences, Astestsos 24 (1971).
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3 Mining, Milling, Frocessing,
- - L - - -
znd Uss Tiber Relszszase.

must carefullyv examine each step in the asbestcs procsss,

frem mining, precessing, manufacturing, installztion, use

eny, ZIibers zre ralezsed during each st2p Ifor each product

line using asbestos. Obviously, varizticns in the amount of

must closely examine these variaztions before drawing any

; 4. Environmental Fate of Ashbeszos.

Implicit in EZPA's ANPRM is the theory that azs man uses

s a cumulative incrazse in its concentration

-

asbestcs thers
in the ambient environment with consegquent cumulatively

incresasing human exposure. EZPA terms that theory "asbestos
build-up iIn the biosphere." 44 Fed. Reg. at 60062. Although

possible, little, if any, evidence exists to demonstrate the

validity of this thecry. Whether or not ambient environmental
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spirable and are of any signiiicance to health.
Turther significant guesticns exist, even i such is te
czse, zbout which of the many uses of zsbestcs at what stage
o their use contritutes to any such build-up.

5. Number of Persons Expcsed
and Amount of Exposure.

ReportT, supra, Veol. II, pp. 34-40, cazreiul consideration

must be given to the actual number cof persons expcesed to

varying levels of zsbestes. As it cannot be assumed 2z priori

- e —

That any exposure 1is per se unreasonzble, careiul calculation

of such exposura levels 1s necessary.

Cktviously exposures vary Irom perscn TO person depending
cn a2 number of varizbles including 6ccupation and geographic
locazicn. In addition, other variables, most prominently
whether ¢r not individuals smoke, have sicnificant impact on

the extant tc which asbestos exposure poses any risk. See,

e.g., E.C. Eammond et zl., "Asbestos ZIxposure, Cigarette
-Smoking and Death Rates," Annals N.Y. Acad. Sci. 330: 473-24%0

(127¢). Each of these factors must be consicdered to determine-

the relevance of exposure to risk.
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Although extensive epidemiologicel evidence exists on

riers oi magnitude lcwer.

(o]

Traticns c¢I zstestos several
Zven 17 one zccepts the preopesition that there is no level
o zstestzs exposure that is safe, EPA must show far more in
créer o demonstrate an unreascnatle zisk under TSCA § 6.
IPA's risk analysis must carefully consider the exposure
lavels experisnced by the ccherts examined in crder to make

ssessment of the dose/rasponse correlation for

v
<
14
)=+
[ B
.
fu

asbestocs. The medical evidence has demonstrated that signifi-

cance may be placed on both pezk and averzge expcsures in

determining acverse eififecus. See, e.c., NAS 1971 Report,
suzcrz, 146-12; P. Enterline, "Pitfalls in Epidemiological
Researzh, An Ixamination oI the Asbestos Literaturse," J. Occup.
Med. 138: 130-156 (1976). In many such epidemiologic studies,

expcsure levels for the cohort are no mere than highly
imprecise estimates, such that the uncertzinty inherent in

such estimates must be tzken into account in calculatinag any

assessments of risks at lower lavels.
7. Eezalth Effects ¢f Incestion.

In assessing the health effects of asbestos, clear
distincticns must be drawn between the effects of inhalation

and ingestion. Markedly different findings have characterized
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—me scianTiiis WOrX TO CET2 O TIe TWO IfutTs2s C¢I zdmilistrazticn
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dies in the non-occupational

ol

Zuman ingesticn epidamiolcgy stT

water and animal Zeeding studies have Iziled to shoew any

ticnal grcups expcsed to airberme asbestss have been inconsis-
cent in their findings ci whether cr not & correlaticn
exists between asbestcs inhalation and gastrc-intestinzal

cancer cr peritonezl mesothelicma. Accordingly, separate

the American eccncmy 1s a testament to its versatility and
unizue charazcteristics as zan incombustible, flexizlz, elec-
trically ressistznt, stable incrganic compound available at a
reascnatle cost. An unreascnable risk finding can be made
cnly after fully assessizg such benefits. Those benefits
may be derived in a number of ways: reduced ccst, increased
effectiveness, consumer preferences, established azvailability.

of asbestcs

}s
ot
1]
Yy
[8)
2}
(14
11}
0O
o
1
i3
(o9
]
[
n
13

Each of these possible benefi

is thus relevant to a determinztion of unresasonzsnle risk.

5/ See AIA/NA's comments on EPA's water quality criteria
document and risk assessment fcr a full discussion of the
ingestion evicence. Attachment A.
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0f subszizutas feor the chemiczl. In making such a2 determin-

- -

disleczticns tThat would cccur sheould azsbestss no lenger
competa with such substitutes (where they exist). ZPA must

consider the consequent sconcmic impact ¢ the less of such

—— -

¥,
§-1
[ ]
fu

competiticn, as we s the impact of any marndzted rsduction

in astbestes use on the cosT ané availability of asbestos for

other uses. T™he TSCA Conference Committzs was ccncerned
that limizzticns on the procducticn of a2 chemiczl substance,
"if net czrefully d&rawn, could produce moncpoly profits." It

thersfcre advised ccnsultaticn with the Attormey CGenerzl and

the Federzl Trade Commission "to avoid any anticcmpetitive

conseguences. Cenference Report, Legislziive Historvy,
supra, at 538.

With =zsbestos, as with any chemiczal, ripple effects

throuchout the market for all asbestos-containing products

(and potentiz) substitutes) would result from znv limitations

on some uses. For example, different uses oi astestos
require diiferent types and gracdes of mined asbestcs; resgula-
torily mandated reduction of use of any particular tyte or
grade would impact the econcmics of mining zné marketing

other grades. Econcmic analysis oI the substitutability of
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19. Tealzh Tifscts of Substitutes.
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-

As the ANFRM racocnizes, 44 rfed. Red.

fu

T 20082, 50063,
many oI the substitutas that have teen suggested Ior zsbestos
cr astestes-containing products themselves may peose risks to
health e&né the envircoment. Concress did not intand that
riskier substznces r2place chemicals posing l=ss risk, for

it directed that in assessing risk the Administrztor "tzke
into account the availzbility of substitutes Icr the substance

r mixture which do 2ot reguire rsculation." Zouse Xeport,

mination o unrsascrnable risk. Accordingly, any regulation
that would tend to incresase use oI these other sukstances

would itself affect the risk sicde of the unreasonable risk
determination.

In azdditicn, many uses oI asbestos promote health and
safety by, for example, reducing the dancgers of ccmbustion,
or providing assurance of_adgquate braking. To the extent
substizutaes ars lsss &ble to serve such functicns, the
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TSCA specificzlly mandates that any unreasonatbla risk
cetermination be made in light ¢ the conseguences oI ragu-
laticn con the naticrnal economy. Most prominently aZiscted
by any such rsgulzzticn would be firms producing asbestss and
asbestos-containing products. Thus, careful ccnsiderztien
is necessary regardiing effects of the regulations cn the
abilitv c¢f such companies to continue in cperaticn;'invest
in new research and development and capital formatica, and
emplcy workers.

Moreover, cgiven the current significance of energ:

surpliss to the naticnal eccromy, close attsntion is neces-

n
o
]
!
ct
O
t
L
(1]
m
e}
1]
A
g
H

scuirements for production of asbestos-

conta2ining and substitute products.

12. Effects of Regulation
on Small Business.

TSCA mandates tarticular attention to the eififect c¢f any

§ 6 regulations on "small business." Although companies

producing asbestos and asbestos-containing products run the
gamut Ircm major national corporations to small, closely held
businesses, a substantial number of the companies who produce
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development or make the capital investments that might be
regquired to remove asbestos Izcm their product lines.

The lsgislative history reveals Congress' particular

solicitude focr the plight of small businesses. During the
house dekbate, Rep. McCollister, 2 member c¢f the Zouse Commi
on Interstate zndé Foreign Commerce, expressed the sentiments

oI many members:

I azm verwv concerned about the impact of
this legislaticn cn small business. I
hore that we have drafted a bill tha
will protect tke interests of small
business as well zs the interest of t
public. Whether we have done that or
not will, I think, p*OD=DTj be detsraiz
by the attitude of t= PA in acdminis
he law.

Lecislztive Eic

Torv at S538. As TSCA singles small firms out

for specizl consideration, they must be zssessed as part of

any unrsascnabl

13.

Depend-“

mented by Z23,

on technologicz

-

e risk cdeterminaticn.

zifects of R lation on
Techdoloc*ca~l Innovation.

on the type and sccre of regulations imple-
great differsnces would occur in their impact

1 innovation, another factor that TSCA singles

cut for specizl consideration in any § 6 unrsasonable risk:

determinaticn,

consistent with the TSCA § 2(b)(3) policy

that "authority cver chemical substances and mixtures should

be exercised in such a manner not to impede unduly or create

unnecessary eccncmic barriers to technological innovations."
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the contents of zsbestos-containing products, i1n ways that

weuld —aduce relsase of raspirable fikers.

In sum, complax cuestions must be explcorsd as part of
2n unrezsonable risk detearminaticn uncder TSCA. The statute

reguiras that IPA exhaustively canvass both the risk and

menafizs of asbestos, with carsful attanticn To the correla-

tive risks and renefi“s of substituts chemicals. IZIPA has
recocnized: '"Govermnment regulatory agencles must proceed on

che basis of the best availzble data in making their deter-

minzatizsn of unreasonable risk to health and +the environ-

menT." Chloroflucrccarbon Finzl Actisn SuptorT Document 18
(Mzrch 17, 1678). Given asbestcs' many qualities that have
lad i< To be employed for a2 multitude of uses, such an

assessment will raise many factual issues that will reguire

C. No Reasonzbles Basis Eas Been Demonstrated
for TSCA § & Reculzation of Asbestos.

Aﬁplying' the substantive standards of TSCA § 6 to
astestos, the ANPRM discloses no reasonable basis for the
Administrazter to conclude that commercizl and industrizl use
of astestos need ter se pose an unreasonable risk of injury

+o heal*th or the environment. Given the lack of evidence in
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tThe ANPIM, 1T is necessary tc outline scme c¢f the substantial

avidence demcnstraztTing the zbsence ¢ zny unreascnable risk

8/

1. 0fficizl Reviews of the Scientific
and ZSezlith Evidencs on Asbestos Eave
Uniformly Found an Absence of Evidence
Indiczting Risk Irom Leow-Level Ixoosure.

._l.
5]

AIA/NA will potT attampt in these comments teo znalvze
depth the available medical evidence on asbestcs. That task

has alrsady been performed by at least Zour highly respectad

Jous that thers is an abhsence oI evidence indicating risx to
the general public frcm low-level exposure. None of these
rzporzs considersd +the substantial benefits provided by

astestos. Even without considering the commensurzte benefits,

In 1971, <he Naticnzl Academy of Sciences prepared a

repor=T collecting the zavailable informaticn c¢n asbestos as

6/ ror a very different product under very diflerent
circumstances, I?A only once to date has found an unreasonzble
risk under TSCA § 5(a) -- in the continued use of fully halo-
genatad chlorciluorcalkanes as aerosol propellants. 43 Fed.
Reg. 11318 (1978).

7/ National Academy of Sciences, Askestos, The Need for and
Feasibilitv of Air Polluticn Controls (1%71). The repor:
was prepared by the Panel on Asbestocs of the Committze on
Biolecgic Effects of Atmospheric Pollutants at the request of
the National Air Pollution Control Administratioen.
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Industrial experience indicates tThat
pulmecnary Ifibresis sufficient to inter-
fers with resspiratorv or cardiovasculzr
function c¢z2n te praventad by reducin

v

Ut
o Ir

ncountarsed 1n communitTyv o 21r.

repcrt 4 (emphasis added). In its Conclusion

I

é.

The most important cuestion in the
case of persons with ncnoccupaticnal
expcsures to asbestos is whether there
is an increased risk of malicnancies.
Incustrial experience 1indicated that
there is no likelihocod of significant
asbestcsis in nonoccupational expesures.
The major petential for risk appears to
lie in those with indirect occupational
contacts, household contacts, or rasi-
cence in the immediate neighborhood of
an asbestcs source; and even there,
the actual risk is poorlv defined. The
aprezrance 0i a gradient ©f efriect in
such groups, however, suggests that
there are levels of inhalad asbestos
wilthout detagTable riskK. It 1s rnot
known wnat range oI respirzble airborne
asbestcs fibers will ultimately ke found
to have no measurable effects on health.
At oresent. there is no svicdence that
the small numbers of Iibers iound in
most members of the ceneral potulaticn
affect health or longevitv.

31 (emphasis added).

The National Academy of Sciences Safe Drinking Wwater

s
-

Committe

th

-

imilarly concluded in its 1977 Summary Rerorct:

Drinking Water and Eealth:

[E]vidence of the toxicity of inceszte
particles of asbestos minerals is not
conclusive. (at 2)
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An
The zavailable datz with respect To
asbestos orally ingestad th-ough drink-
_“g water do Lot suggest an immediate
nazard to public health.

full Report, Drinking Water and Zealth 191 (1977).

T-e Intsrmational Agency ZIor Research on Cancer, zfter
surveving and evaluating all the available published literza-
ture on asbestos, also concluded:

At the present time, thers is no
evicdence that exposure ci the generzl
population to past levels cf asbestos
dust in the ambient zir or in beverages,
€rinking-water, food cr pharmacesuticzl
oreparztions increased tThe risk of
cance

tH

IARC, Mcnocraphs on the Evezluation c¢f Carcinocenic Risk of

micals to Man, Vol. 2, p. 36 (1973). The IARC did not

0
:
M

retrzat Irom this basic conclusion in a subsequent review

published in 1977. IARC, Monccrzachs on the Evaluation of

(1377).

Wa

Carcinccenic 2isk of Chemicals o Mzn, Vol. 1

In 1877, after z thorough review of the available data,
a worki: gToup of experts reportad to the Commission of the
orean Communities that:

[Tlhere is no estzblished evidence that
True ambisnt exposure through air, watser,
drugs, beverages, food, as prevalent in
Western Zuropean ccuntries at this moment
carzies . . . a definite [health) risk;
however there exist too many uncertainties
to deny such a risk, though if the risk
was substantial, it is likely it would
have been detected by now.

Commission of the European Cemmunities, Public EBealth Risks

of Exocsure to Asbestos 122-23 (1977
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Unitsd Xincdem Zealth and Safety Commissicn has just recen

frem astestos. In its final report, the Advisory Committes

P .
stTaca2s:

[Tlhere is nc quantitative evidence
ri to the general public Ircm

inal Renort of the Advisorv

Committ2e, Vol. 1, ©. 89 (197%) (sees a2lso race $2).
The 2ritzish Report Zurther concludes:

. no evicencs of the axis-
isk 1n animals zssociztad witt
<he ;ncesticn o asbestcs. IndustTrizal
exserience sucggests that zany risks ln
man may dDe liml;e“ Lo persons exposed ¢
hich doses. Id. 60.

In skerz, the unifemm opinicn ci these respectad author-

ities, =2ack ci wnich has investicgatsd the issue in depth, is

astestss Irom the ambient environment poses a public health

risk. For IZ2 to ccntradict the findings of these zuthorities
would take far mcre persuasive evidence than the ANPRM suggests

may be availzble.

Signiiicantly, the Naticnal Academy of Sciences has
recently initizted 2 new study of the health effects of
ascestos. National Acacdemy of Sciences, éénél-oh the Geo-
chemistry of Fibroﬁs Materizls Related to Eealth Risks. The

study will undertake to assess the cancer risk from fibrous
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Minarszls, Zocusing orimarily on cocmmercizl zskbestzs. The

Drsoesal s=xplaining the need Ior such 2 sTudy sTatas:
{T)he oresent U.S. government limits ZIcr
zshbestcs ccntant of air may be sub-optimun
with restect ©o both relevant health and
acznomic consideraticens . . . . Some ci
the mere strincent raculztions opropcsed
Tav 13D¢se orchibitive 1imiT2Tions on
m.ninc 2ncd other reslated ilncdustries, in
Scme 1ISTances wWlTnNout a2ppreciaple rcene-
Z1<s TC snvircnmental factors aifectinc
nealth risXs. Factors that may have z
critical Dbezring on health effects and
how they are related to the eccnomic
consicderaticns are not well enouch
understocd. In particular, the morphclocy,
chemical content, and crystal structurs
cf mineral fizers have not teen zdequaztzly
censiderad in estzblishing the health
nzzzrds associated with mining, processing,
and uses ¢ varicus Iizrous materials. =t 7)

In light ¢ the past unifcrm ccnclusicns of no detectable

publiic hezith risk, ZPA should, 2t a minimum, delay any action

— e

on asbestcs rending the conclusion ¢f the new NAS zssessment.

2. IPA's Risk Assessment Ifor Ingestad
Asbestcs DemenstrztTes the Error of
Assessing Risk throucgh Arbitrary Use
c? Datz and Questionabla Methodolecy

The uniZform cpinicn of previous official raviews of
the s:ian:ific and nezlth evidence on asbestos, Ly themselves,
cast severs doubis on ZIZIPA's tentativg conclusion that
asbestos manufzcture a2nd use pcses an unreasonabla risk.
uesticn why EPA 1s even prepesing the
severs remecdies outlined in the ANPRM. For, if EZ?2i is to
find an unreasonable risk , it must do so by mezns far

different than weres employed by the official review groups
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=s zssessment uncder TSCA oI the risks c¢I asbestos sxpesure,
it hzs published an ingested asbestTos risk assessment as

part ci the critar:iz development‘érocess mandatad uncder the
Clean Water 2aActT, 44 Ted. =R=g. 36832-35 (Oct.. l, 1879).

AIA/NA has reviaswed and ccmmentad extansively cn that risk

assessment. 2ased on such ccmments, AIA/NA f=zars that

| M9€L001LS

arsizrarv Zatz selection and improper methodolocy used in
the watar cuality criteria may carry cvaer To the risk assess-

ment A 1s preparing in ccrnection with the TSCA ANPRM.

net suggestive cf anv unreascnable public health risk. 3Both
the human andé a2nimzl ingesticn evicdence gradomizzntly suggest

an ztsence oI carcinogenic risk. This evidence does nct

rcincgenic risks may exist Izom zsbestes ingesticn at high

lavels not experienced in ambient drinking water.

IPA's water criteriz document ignores such ingestion

evidence zand uses innalation epicemiology results to calculate
a risk assessment. It is an open cguesticn, howevar, whether

the =i
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in these occugational

studies is relevant to detarmination ¢f low level incestion

exposure frem drinking watar. "But, even if th
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such calculaticns were scientifically supported, the risk
assessment EPA calculates from such evidence is wholly inadeguate.
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seriteoneal mesctheliocma Irom asbestcs inhalaticn in occupa-

ticnal settings.é/ Rather, the ZPA risk assessment arsitrarily

selects thzze of the Twenty or more existing occubpational

asa thrse gtudies. 3ased on this thin slice of
the availzhle epidemioclogic data, EPA calculatas its asbestces
in water risk azssessment. As AIA/NA's comments demonstrate,

antially from those calculatzd by EPA

g
'
th
el
n
]
)3
Iy
th
{
H
)2
9]
e}
m
m

would te cetarmined -~ even accepting the methcdology used --
nad 23 instead Lkesed iis risk assessment cn cther, more

appreopriate epidemiclogy studies having more carefully

.9/

8/ See, e.g., Peto, et z2l., "A Mortality Study among
workers in zn Znglish Aspbestos ractory," Brit. J. Ind. Med.

3z2; -59-/3 (1977); Meurman, "Morcality and Morsﬂc*ty
among the Working Zopulation of Anthophyllite Asbestos
Miners in Tinland," Brit. J. Ind. Med. 31: 105-112 (197&);

I(D
ot
m
l_l

. Weill, et al., "Influence of Dose and Fiber Type on Respira-

tory Mal;gﬁarcv RisX in Asbestcs Cement Wanuracburlng "
Am. Rev. Resp. Disease 120: 345-354 (1979); Rubino et al.,
"Morzality of Chrysotile Asbestos Workers at the Balangero
Mine, Northern Italy," Br. J. of Ind. Med. 36: 187-1¢4
(1979); Zckbs, et al., "Monitoring of Cancer Risk in Previous
Crocidolite Miners 1n Western Australia," and Jones, et al.,
"The Tracing of Personnel Who Were _xncsed to Asbestcs Dust

e e

in a Wartime Gas Mask Factory," papers submittad to the IARC

Conference on 2Biological Effects of Mlne*a’ Fibers (Sept. 25-27,

1872, Lyon, FTrance).

S/  See Attachment A, pp. 39-47, with risk assessments
Based on Weill (1979) supra; Enterline, et 2l., "Respiratory
Cancer in Rel at’on to Occupational _xposures among Retired
Asbestos Workers, J. Occup. Med., 14:1897-1%01 (1972);
McDonald, et al., "Dus; Expesure and Mortality in Chrysotile
Mining, 1910-1%75," Br. J. Ind. Med. (to Lbe published).
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Turcher, Lo czlculating its risk assessmentT, IZA made

- R J A ey b oS -
numerous assumpTlons I CcuDicus vallC;-_v that served Cl'll_v c2

infiz=a the czliculatsd risk. Tor iastance, Z2a calculated

'Z2A zassumed =a=xXpcsure levels for the cchorts cn which its

i €4

assessment was based that are significantly lower than
nistorical racecrds indiczte was likely to be the case.

Because tThis preliminary EFA work on &asbestos may

entire comments on the water criteriz documents to these
ANPEM comments (Attachment A). We trust that Z23A will not

commit the same errors of science and objectivity in its

-

risk assessment for TSCA purpcses that i1t has commitzed in

the water guality criteriz document. Indeed zn objective

n

assessment, alcng the lines suggestad by cur ccomments, would

rce EPA, we felieve, not to p

H

cceed with a2 § 3 Isca

Cenv

'g

rcce

D

eding.

3. Euman Exposure to Asbestcs Fibers
Is Alreadv Extensivelv Limitad.

The ANPEM sta<tss that larce numbers of persons are
expcsed To astestos because of the prevalence of asbestos-

containing preducts. The many preducts utilizing asbestos

378300 v el
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ars tTastimeny To 1ts useiulness, LDut exposure tTo zscestcs-
centaining preducts is ot ecuivalent to a risk cf exposure

to fizers.
ZTA's ANPFM indicates that the Agency believes there

ay te some health risk crezted because asbestos is a2 "ubi-

2]

quiztous pollutant" which, once mined, remains for vears in
the bticsghere, 44 Ted. Reg. at 60061, 60082. The Agency
thus prcposes a "life cycle! zpproach to risk assessment

that will "weich cverzll risks'" presented by asbestos from

the "1if2 cycle," and the factcrs relevant to a determination

of unrsascneble risk will chance at each step and for each
procduct. A "life cycle" method of risk assessment suggests
an unwarrzntad disregard of these distinctions.

As a naturally occurring minerzl, asbestos has been
Cresent i1n the bicsphere for millicns of years. \lthouch it
is theoratically pessible that the amount of rasspirzble
fizers in the generzl environment to whichiman is exposed
could increase over time through mining, manufacturing and
use oI asbestcs-ccgtaining prcducts, substantial doubt
exists as to whethef such increases are in fact occurring,

or, even 1f occurring, whether the increases are cther than

de minimis.

The eventual fats of asbestos in the general environment

is aifiectad by a ccmplex set of variables including fiber

378301
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z2izra znd share, tThe lgocaticn ¢ The emi=ssion sources, CItTas
of z2ir zand watar flow, electrcstatic Zorces, znd fiker

detsctzble risk -- let alone any unreasonable risk -- Zrom
levels of =zsbestos in the generzl envircnment, i1t must be
cuesticned whether this life cycle apprcach to risk assess-

ment will have any meaning or sigmnificance to the statutory

exXxpcsure to asbestis a2t levels demenstrated in the medical
evicdence to have adverse health effscts is predominantly a
historical phencmencn. Determinztion of past znd present
levels of human exposure to asbestcs is subject to many
uncertainties. Zistorical data are sparse, and what data do

exist are based cn measurement technicues that rhave teen

£0 current measurement scales is difficult znd guits imprecise.

Tven current mezsurement technicues are limited in their

detection abilities and subject Lo significant uncartainties.
Despite these uncasrtainties a2t low levels, the existing
data shew difisrences of several orders of magnitude hetween

the historiczlly hich occupaticnal exposures and the exposure

levels experienced by the general pcpulation today. Although
each of the figures in the table below is subject to uncer-

tainty, the table serves to highlicht these enormcus

378302
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ASBESTOCS AIRBCRNZ
CONCENTERATIONS IN VARIQUS =ZNVIXCONMENTS

Concentxzztion
2.
(Nanocrams/m~ )

*/ Averace Range
U.S. Urban Arsas:
Twenty Citiles 18 .02-200
Mannattzan 30 8=-&5
PitIsdburck, FTA 4 2-8
TranikicrT, X7 0¢e 02-.15
***/
2ritish Uzkan aAxrsas 1-100
- *x*/
British Rurzl Are=s .1-1
\r2as near Verment
mine-mill:**/
Within 1 @ 30,000 2,000-106,000
1.3 &n away S6 12-180
' The currant OSEA workplace
_— . x**/
2 fiter/cc stancard 100,000
. k&K% [ -
Pre-regulaticn workplaces 750,000-1,500,0C00 - Up to 25
_ million
*/ U.S. DEZW, "Asbestos: An Information Resource" Pub.
No. 7%-1681, at Z-1 (citing five published studies) (May 1978) .

**/ USEPA, "Backgrsund Information on National Emission
Standards ZSor Zaza-dous Pollutants," EPA-450/2-74-00%z
(1974).

x** / Asbestosis Research Council, in British Advisory Council
Report on Asbestos Appendix, at 14-15 (1679).

**x%x% / Baged cn estimates of 15-30 fibers/cc and studies
shcwing peak exposures up to 500 fibers/cc.
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A npumcer of Zfacters explain the wide wvariazticns in

o -

numan sexpcsura. As medical evidenc

(D
jo )
fu
wn
-
-
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fu
ot
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{r
14

risks ¢ high level asbestcs exposure, meticds have beer

developed to produce asbesteos-containing preoducts in which
the finmer was lccked-in or encapsulatad to minimize fiber
release; manufacturs of some products has been tarminated;
zné numercus steps have been taken t0 reduce workplace

emissiocns and exposure. Acccrding to U.S. 3ursau of Mines
statistics, apparent ccnsumption of asbestos i the Unitaed

tates has declined in each of the past six vears. Asbestocs,

Minerz2]l Commoditwv 2rsfiles 17 (197S). As a result, persons
both within the immediate vicinity of asbestos and asbestcs-
ccntaining preducts and in the gerneral population have

experienced a reduction in exposure.

unlikely the release of significant number of respirable
fibers under normal conditicns of use. :or example, in the

censtruction industyy, which consumes mores than three-fourths

of the asbestes produced in the United sStates, products such

as roofing felts, cgaskets, and flooring bind askestcs in a
matrix from which it is virtually impossible that a2 conseguen-

tizl amou“- of fizers would be relezsed under normal or

industry-recommended use ccnditicns. Asbestos-cement products,

wnich comprise the single largest ‘category of asbestos use,
bind the fibers intc the cement so that a de minimis number
are relezsed under normal or industry-reccmmended end use.

378304
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Prstcad Pesthtn 0 eescwed  teamms Emasee.

2I3/NA and AACE? Reccmmended Standard Icr

occupaticnal Asbestcs Ixposure in Construction znd Cther

O
n
g
(13
n
V
;
(13
n

tzblizh

1ing sxposure st

vrccessors tegan resducing the exposure

ievels oI their emplcvees. Turther advances ia reducing

achieved in the lzst deczde As a result,

asbestos today is markedly less than iz

these significant reductions in the possi-

that might pcse human risk, it is

difficult to discern why EPA consicders '"many population
csecmernts" to be "inadeguately prctected.! The ANPRM gives
l1itzle rnint ¢f anvy such pcpulations, and AIA/NA believes

few, if any, such
subgrcups exist,

as-oestss is per s

l

Z2A, upon clcsely examinin

e evidence, will find

groups. At 2 minimum, even if small

there is no basis to conclude that use of

an unresasonable risk to the entire pcpulation.

stes Is of Great 2enefit to Society.

are i<s manifold societazal benefits.
of asbestecs that make it commercially valuable include its

stahility, thermal and electrical resistzance, flexibility,

< minimal risks from curr

ent asbestos use
The physical prcperties
heat

high
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its princirle characteristics -- "asbestes" is derived Irom
the Greek word for "incompustible."

b

These zattributess make asbestecs attsactive for a wide
variety oI applications. To menticn but a2 few, it serves as
2 sTrangthening ingradient in cement and plastics, provides
heat izsulzaticn and sound absorption, and is an essential

ingredieant in brzke linings, clutch facings and other Iricticn

In respecnse tz the increasing cost of asbestos and the
ccncern cver possible health risks, industry has been working
dilicently to develcp substitutes. For scme uses. that
effort has been successZul; but for many applications there

is no present alternmative. For example, there zre substitutes

Zor asbestcs in scme disc brake pads, but for drum brzkes,

no otIher materizl has vet been found that provides the
mocderate but stable fricticn, resistance to fade, low wear
rates and absence of scoring and sqguezl that asbestos brake
pads exhibit.

Some materizls can adequatesly cduplicate the properties

of asrfestos under user conditions, but are eiffectively
"unavailzble" for that use because they cannot be adapted to
the ccmmercial mznufacturing process. For example, fibrous
glass, which is a pecssible substitute for asbestos in several

applications, is much more zbrasive and thus wears out processing

378306
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actizment =uzh Szster; and several other crganic Iibers
s e . _ et e
nearlv scuivalsnt TO asbestcs in strength =nd chemiczl

rasig=zance trazk cdown in the high tamperztire and zlkalinit

mors, scmetimes substzantially more, than zaspestss. rfor
exzmple, specially treatsd nylen fiber could serve the place

of asbestos cleth in firefighting and Isundsy crotective

t

Morsover, askestos proccducts new compele with alternatives

{

in many marists and the effect cn price competzition of
remcving astestss producTs cannot be igmeorsd.  If asbestos

is the cnly competitor in = markst, removal weculd tend to

As znv ETA determinzticsn o "unrezscnatls risk" can be
macde cnly after such renerfits of asbestcs commercial and
industrizl use zre weighed carefully agaizst its risks, and
in light of the macgnitude of the benefits znd the highly
speculative ﬁatu:e of the risks, AIA/NA tzXes strcng exception
even to the tantative conclusions in the ANZRM that asbestos
poses such a risk.

N$ TSCA resgulation can be promulgated until an unreason-
able risk finding is first made ané supportasd by substantial

evidence. AIA/NA urges EPA to assess carafully the risks

and benefits and to offer the evidence and assessment for - °°

nniS

NGar
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ing with a Izrmal notice of
king zlong the lines suggestad in The ANPRM. As the
cutlize of tThe evidence here suggests, 1t is highly

ly, after such an assessment, that =ZFA will find the

sugpert TSCA recuires for the views advanced iz the ANPRM.

a—

ZPA'S TRCPOSZID REGULATORY CPTIONS rOR
SEZSTOS WOULD 2E UNDULY 3URDENSOME AND

TXTIND W=lLL BEYOND ANY RESTRICTION "NEC-

SSARY TO FPROTECT ADEQUATELY" AGAINST
ISX 7O EZALTE OR TEE ENVIRONMENT.

A hzs stated it is considering three regulatory
1) Declining limits on the annual tonnage of asbestos
rocessed cr imported into the United Stat

2) 3Bans on particular asbestos-containing products;

3) A bazn on 2ll uses of asbestos at scme date in the

LTure with the burden placed on industry to establish
articulzr uses zs "essential" and therefors exempt

Even eassuming that 1t could be shown that asbestos poses an

E."
H
14
1]
wn

crnarle risk, implementation of any of E2A's progosed

Torv cptions would be a drastic over-reaction at odds

with t=e recuirement of TSCA that regulaticn ke prorortionate

~isk shown and not overly burdensome to the affected

Nowhere in the ANPRM does EPA evidence any serious

consice

ration of the existing or planned regulatory actions

378308 . :
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acainst zsbestcs under cther statutss, veluntary efiorts b

its safer use. Such consideraticn is reguired by TSCA

As we discuss telow, AIA/NA believes that an analysis
0f these activitiss would convince EPA that it should not

promulcgate preoposals of the types suggested in the ANFPRM and

A. EPA's Prcposed Regulatory Options
Are EIxpansive znd Exceed Any
Justifiacle Reculation.

TSCA § 6(z) permits the Administrator, upcn a finding
that a substance presents an unreasonable risk, to impose
one cr more oI seven specified regulatory restraints on the
substance, but only "to the extent necessary o protaect
adecuately agzinst such risk, using the least turdensome
requirements.”

The acticns proposed by EPA with respect to asbestos

all involve, in one way or another, banning the use of

asbestcs. This is the mest érastic and far-reaching of all

the TSCA § 5 opticns. At 2 minimum, the reguirsment that

the Administrater Impose regulations only "to the extent

e
(1]
O
(1]
n
n
fu
]

!
ct
O

e
H
(¢ ]
t
[{1]
0
[ 8
11
(o8
3

of
1]
rt
[{]
._J

against such risk" means
Y
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That ITX must consider and exglain 1ts reasons Ior rajecting
2ach oF ke la2ss severe alternmatives provided Iz the statute.

Turthermere, it 1s guestionable whether EIPA could
l2gzllv impose its third option -~ a complete tan on production
and uvse z27tar scme futurzs date with exemptions fcr "essential"
uses. TSCA § & charges EZPA with the task oI developiﬁg a

Wrezgscnanla basis" for a fiznding of unreasonable risk. To

asbestss in their products presumes the existsnce of an
unrezsonabls risk and therelore impermissibly reverses the
burden c¢f prooi. 1In short, a chemical substance is presump-
tively safe until the Administrator establishes that it
poses =1 unreasonable risk; he carnot dispense with this
recuired finding simply by shifting the burden of justifica-

tion t©o the manufacturers.=—

0

-v\g.,s

lustrate

illa

of Asbestcs (
13
chat

\

egal shifting of the burden of prcoi is clearly

in the document "Commercial and Industrial use
Potential Control Options)" released by EPA on
Januzary 3, 80. The agency proposes to reguire a manufacturer
to shew a product mests at least one criterion from

each c2 ‘1-ee categories in order to obtain an exemption.

This is not the balanc1ng of risks and benefits that TSCA
contemplates, an obligation that EPA cannot zvoid before
imposing any § 6 regulation.

s
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4 Reculatory Cpticns 3
T Burdenscme RecuiXr

The other n2li of the limiting clause oI TSCA § 6(2) --

most turdensome raguirsments without any explanaticn oi why

risk. Thers is simplv no basilis in fzct Icr this zssumption.
The sevan ra2gulztcry cpticons under TSCA § 2(z2) are:

. s .
lng cr limiting toe oo

(2) Rarning cr limiting production or concen-
trztions emploved for particular uses;

(3) Reguiring labelling with 1i1nstructicnzal
materials;

(4) Reguiring testing and mainternance of
producticn recoris;

manner cr methods emplcyed
u ;

(6) Regulating methods oI disposal.

(7) =Requiring +that manufacturers or pro-
cessors give notice of an unreasonzble
risk tz distributors and the public, ard
replace or repurchase the chemiczl
substance.

[ d

Reczuse the banning options are listed first emphatically
does not mean they are to be preferred. As stated by Congress-

man McCollister during the Eouse debate on TSCA:

378311
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T=A is dirscted o i1ssue the lzast
bu:d nsone regu-rsment pcssidle . . L .
A could net ban a sujbstmlc‘= Zor =z
ba::ic"1a* use iZ 2 labeling reguirsment

would zrovide aceguate protacticn.

risks of asbestcs that might cconceivably be Zcund to be
"ynreasonable.!" An outline ¢f the possirtili<ies is therefore
necessary in crder to assess EPR's preconceived zssumption
that only scme type of ban on asbestos use will suliice.
Pertinent o this review ars both regulatory actions already

taken z2cainst zsbesteos, cr flanned for the futurs, by EPA

1. Given the ExTansive Regulaticn of Asbestos
under Cther Statutes, Regulaticon under
TSCA Is Nct Justified.

. TSCA ccntains explicit provisions deferzing to the
regulatory zuthority under other statutes beiors TSCA may be
invoked. Censicdering the extant to which asbestos is already
gulaticn would be cumulative and there-
Zore cecntrary to the tarms of TSCa.

TSCA § &(c) states:

"
LR

the Administrator determines
that 2 risk of injury to health or the
envircnment couléd te eliminated or
reduced to a suifici nt extent by
act*o s taken under another Federazl law
(or laws) administered in whole or in

378312
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car= -y The Administrater, the Admin-
istrazTor —avy Dot prcomulgate a rule under
subsection (a) to prctect against such
risk of injury unless the Administrator
finds, in the Administrator's discre-
tion, that it is in the public interest
=c protect agaimst such risk uncer this
AcT.

1.

3v this provisicn, Congrass intended that EPA Iirst utilize

¢

its statutory autherity other than TSCA to centzel risks.

the Administrator shall consider (1) all
lev ~s of the risk, as detarmined
inistrator in the Adminis-
trator's discretion, (ii) a comparison
of tne estimated ccsts of complying with
acticens tzken under this Act and under
such lzw (cr laws), and (iii) the relative
efficiency of actions under this Act and
uncder suca law (or laws) to prctect
against such risk of injury.

TSCA § 6(c). The Ccnference Report states explicitly that,

" a reviewing court is expected to reguire that the Adminis-

trator have examined the cther authorities and present the

results

is in the

0
(R

-
o

¥
fu

T exzminaticn wnen making the finding that it

purlic interest to use this Act." Legislative His-

torv, supra, at £%8.

In shor

ot

, Ccncress intended TSCA to serve a2s a statute

of last resort, and intended =ZPA to act upon and regulate

against only those risks which some other Fede

cannot suiiiciently address. The Senate Commit

‘explained:

H

al statutes

e

{2

on Commerce

rt

1f an unreasonzble risk may be prevented
or raduced sufficiently by other Federal
laws, the Administrator must request the

378313
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zgency zdministering the law To issue an
order declaring whether or nct such a
risk is presented. II the agency agrse
<hatT such 2 risk i1s presented, it mus:
determine if the risk can e preventsad
cr reduced to a sufiicient extent Iy
action tzken under the law administerad

by it. Z the other Federal agency
issues the crder declaring that thers 1
no other l:zw, the Administrator mav DoOT
ta2ke acticn under Tiils autlheriTv to Tre
vent The unreasonapile risxk.

(&)}

S. Rep. No. S&4-5¢8, S4th Ceng., 24 Sess. 8 (1%975) (emphasis

IPA alresady ragulates asbestcs emissions to the 2nviron-

menT rursuant to two other statutes. Under the Clesazn Air

Act Amencdments of 1870, 42 U.S.C. § 7412, asbestos nhas been

desicnatad a hazardous air pollutant and a "no visible

emission" standard has been set for mills and manufzcturing

operzTions. 40 C.T.R. § 61.22(a). 1In acdition, sprzyving of

asbestss in buildings for insulaticn or fireprseiing is

asbestos matarizl. Id. And, under the Faderal Water Pol-
lution Contrcl Act 2Amendments of 1972, 33 U.S.C. § 1311,
effluent limitztions and new source performance standards
re 1in effect fcr asbestos manuiacturing point sources.

40 C.F.R. Part 427. Zero discharge has been set as the 1384

Z2A thus has other statutory asuthorities to regulate
asbestos in both air and water. TSCA reguires that it

assess the extent to which any unreasonable risk could be

378314
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reduced =, The costs of complying with, and the elfsctiveness

cf, reculation under these statutas prior to making any
determinatizn to impose TSCA regulatory opticas.

TSCA § S(a) further provides that whenever the Adminis-
t-a=or decides there is a reasonable tasis to cocnclude that
a chemiczl substance presents an unrezascnable risk, "“and
determines, in the Administrator's discretion, that such
TisSX mad bé crevented or reduced to a sufficient extent by

acTion taken under =z Federal law not administered by the

Administratsr," he must repor= his findings to the zagency

action tc protect zgainst the risk, "the Administirztor may

not tzke zny acticn under [TSCA] section 6 ¢r 7 with respect

This language fcrcefully ccnvevs Congress's Intsnt that

envircrnmentzl hazards already subject to regulaticn by other

acencies should not be peremptorily regulated under TSCA.
Clcse zitention is therefore warrantad to the regulatory
actions, rast and future, at other agencies intanded to lead

to safer use of asbestos and safer asbestcs-containing

OSZA, Zor one, regulatss meost workplace expeosure, and
the Mine Znfcrcement and Safety Administration has set
‘exposure limits for workers in mines, the only arez outside

OSEA's jurisdiction that presents any oppertunities for high

~J

levels of asbestos dust. OSEA prcoposed in 1975 that its
workolace expcsure limitation be reduced from 2 fibers/cc to

378315
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.5 fimers/czs. It is no secret that CSHEA 1s ncw considering
whether ©s conduct regulatory troceedings with the aim cf
imposing such a reduction. Cbvicusly, should any reduction
be mancdated by CSEXA, there will be workplaces where eﬁployers
would te requireé +o raduce the r2lease of respirable fibers.
Such acticns would reduce both worker exposure and release
to the generzl snvironment.
CSEA reculatory efforts thus serve as an example of

iatives already in efifect cr prorocsed
T will rescuire sazfer use of asbestcs in the :uture.l—/

Such Federzl reculatcocry efifcrts are only part of the myriz

(0]

f alternatives tTo banning astestos use that promise raduction

0f risk f-om asbestons, whether it be deemed unraasonzble or

2. The Asbestos Industry and the
Marketplace Eave Rezacted to Calls
fcr Safer Asbestos-Containing Products

Given the br=adth and depth of publicity about asbestcs'

ct

alleged hazzrds to human health, it is not surprising that
the marketplace has rzacted. Rare is the buyer of products
containing asbestcs not now aware of such publicity. As a
resﬁlt, buyers of such procducts have placed great economic

pressures on sellers to increase the safety of their products.

12/ Another example is the Department of Transportation’s

regulations cence :nlng the proper Dackaglng, handllng, and

labellng of asbestos for shipment in interstate commerce under

the Eazardcus Material Transportation Act, 49 U.S.C. §§ 1803~

1804 See 49 C.F.XR. §§ 172.10-, 173.-090, 174.840, 175.640,

176. 906 T 177.844. ~
378316
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7, great markest incentives alresady ex:ist Icr the
astestcs iadusTsy TO raplace asbestss in procucts where that
is =ccromically viatle, to reformulate products sc as to
reduce astestcs ralease pctantial, or to seek bette:‘methods
of raccmmended use Icr such procducts.

Indusz:y'is strongly supportive cIi pragmatic regula-
ticns to reduce workplace asbestos exposure. Just this
menth, AIA/NA znd the Association of Asbestos-Cement Pipe
®rzéucers (2aCP?) jeintly presented to 0SZA a Reccmmended
Stzndzxé for Cccupational Asbestes Zxpesure in Construction
and Cther Nen-Fized wWork Cperaticns. This Model Asbestos
Stzndari estzblishes a series of econemic and regulatory
incentives Ifcr the development of work practices and product
formulations that will enhance weorker hezlth protection in a

Specifically, the proposed model stzandard would, Zor

censtricTion and cther nen-fixed workplaces, provide Zor

‘partizl and complets exemptions Irom the usual Iixed-sits

:equi:ements rased on a procduct classificaticn scheme that:
(i) Defines a "Category A ?Product' as any
product thet, based on gualiiizsd scientiiic tests,
will not, under any reasonzbly foreseeablé use,
release airborme asbestos fibers in excess of
permissible expcsure limits;
(ii) Defines a "Category B Product" as any

- -product that, when wvalidated work practices or

378317
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oTthar prcTective measurss ars used, wWill not
ralezse zirtornme fibers in excess ci permissible
expcsure limits; znd

(iii) Ia the case of workplaces iavolving

"Catagory C Products" -- 1.e., precducts that are

neither Cztegory A Procducts nor Category 3 Pro-

exposuze limits -- applies existing standaxds.

The purzcse of this procduct classification scheme is tTo

turers to cdevelcp validated work practices so that their

(&)

constructicn iadustsy customers will nct be recuirsd to meet

the burdenscme fFizsd~site reguirements oI the current standard.
An additionel incentive is provided for izncvative product

+tl2 ¢cr no

(23

formulations (Category A Products) that pose 1i
forsseeazble threzt cf dangerous ésbestos exXposurs.

Because of the significance of efforts such as this
Mocdel Asbestcs Stzndaré to EPA's overall assessment of
"unreascnable risk" in any‘TSCA proceeding, we attach %o
these ANPEM comments a copv of the AIA/NA and AACP? document
éescribing the Standard (Attachment B). This model standard
both sicnifies industry's commitment to reduce risk in a rea-
sonzble, responsible manner and simultaneously czalls into

cuestion the need fcr TPA's extreme ban alternatives when far

378318
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less sxTr-2me measuras zre likely to produce Iar saiar asbestos

Drocucts.
ZA's ANERM crtions evidently assume that gonly through

stringent govermment edict will the economy reduce asbestos

risks. In fzct, The marketplace itself is alreszdyv achieving

much the same result.

3. TSCA Mandzaztas that ZFA Consicder 211
TLess Rurdensome Altarnative Remedies.

Tven if ZPA were able T2 conclude that

ct
f
0
U
[
i
ol
O
n
J
(o]
0
14
n

zn unreasonable risk because of gaps in the regulatery

framework, and even 1I theose gaps wers not teing clesed by

the astestos industrv's voluntary effcrts and the marketplace

forces czlling for safer use of astestos, TSCA mancdatss that
the 2Agency rule cut 211 less burcensome TSCA .rsgulatory
opticns befcre reguiring such extreme acticn zs a total ban

Cn asbestos.

'J.

13/ OsEA-directed activities are, however, nc
actions undertzXken by asbestcs producers ap pe]
asbestos~-containing products to reducs risx

the only
oducers of

-~
[

b

-

- Asbestos producers have taken steps to scrutinize
more closely the companies to whom they
market asbestss 1in orcder to be able to give
advice conce-“_“g its proper handlin

- Producers cof asbestcs-containing products
have labeled many oi their products especially
those destined for the constructicn 1“‘L5t‘j,
in order to caution instazllers and users of

proper “*ecautlons to prevent T'a‘ease of fibers.

- Asbestos producers and producers ¢i asbestes-

' containing products have been active in dis-
tributing educational materials to users of
asbestos-containing preoducts recommending work
practices that will prevent releszse of fibers.
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The statuta's list oI pessible altermzatives suggests

asbestos-containing products csuld ¢o a long way toward pro-

moting their safer tse. To the extant approrriate, such
lzbels could warn acainst rvarticular methods of handling or
misuse. Such zazguirsments would provide an incentive to
producers to raformulate products to obviate the need for

labels or similar zestxrictions.

Should E=F2 determine that particular processing or
disposal metheds entail an unvreasconable risk of hazardous
fiser release, the Agency has ample regulatory tools to deal
adecquataly with such prcblems without barring asbestos use.
These cculd :Include tighter emission stazndards under the
Clesan Air or Cleszan Watar AC:S, waste management regulations

nder The Resource Ceonservation and Recovery ACT, 42 U.S.C.
§§ 6521-633L or TSCA § 6 requlations on ccncentrations of
asbestes in products or manner or method of cocmmercial use.

In short, Cengress' intention that EPA ban substances
only as a last Cescrt means that EZA muét, whenever possible,
tailor its reculatiocns ©o e particular facts of particular
uses, for Congress' overriding purpose was to creaﬁe incen-
fives for safer use of chemicals, not to ban toxic chemicals

utright.
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AIA/NA urges <That IFA, should T proceed wWith its

imtenticn of pr-opesing TSCA 8 6 regulations con asbestcs,

first closely examine the varicus major categerias of asbestes .

use, zné for each consider the wide range of possibilities
for zchieving safer use. Such "less burdensome" options
cther statutes, bv IPA and other agencies, as well as creative
use oI the regulatory optiocns enumerated in TSCA itself.
Althouch AIA/NA helieves the evidences on asbestos cannct and
does notT supportT any finding of unreasonable risk, it shares
with EPA the geal of reducing risks from asbestoes whenever
such reduction is scientificzlly znd eccnomically justifiable.
We sucgest, thereicre, that rather than expending con nsiderable
administrative energies building a czse against all uses of

asbestes that EPA éivert 1ts attention to prcmoting 1its

II. ANY DETAILZD AIA/NA RESPONSE TO EPA'S
INFORMATION REQUESTS WILL REQUIRE MORE TIME
-AND RESOLUTIZ N OF CONFTIDENTIALITY ISSUES.

Zeyend advancing its tentative ccnclusions atout asbestos
and its three regulatory contrcl options, EPA seeks thrcoucgh

its ANPRM broad and detziled informaticn on asbestes znd the

L3}

asbestecs industry. The infcrmation reguests, 44 red. Reg.
at 5006€-50068, in effect seek documentation of zll scientific,
health and eccncmic facts abcut every aspect of the many

procduct lines in which z2sbestcs is used in this country.
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AIA/NA nas met with ZPA starfi znd counsel ca numerous

ccczsions <o assist the Agency in uncderstanding the asbestos

industry and to te responsive to its information :ee@s. In
2ééition, individual AIA/NA members have Teen ccntacted
aumerous times cver the past decade by EFPA, znd other govern-
ment agency ccontTactors, to cbtain similar datz. As a
resul<, the amount of information already possessed bv the
GovernmmenT =zbout asbestos and the asbestos industry is
Aftar the ANPRM was issued, AIA/NA representatives met
with ZPA ocnce again TS attempt to determine whather, in
light of the substzntizl information the covernment already
cossessed on asbestcs, it was pessible to cttain a more
specific understanding of what information ZZA was now

seeking. As AIA/N2 respresentatives told ZPA at that meeting

i< impossible for the Associztion or its memters to respond
in a2 meaningZul manner without unduly burdensome information
collécticn thaﬁ would iikely prové not to be beneficizl to
the Agency'é true needs. The utter impossitility of even

attempting to fulfill the information reguests in the ANPRM

by the initially announced December 17, 1979, comment deadline

ied AIA/NA (a2nd others) to ask EPA to extend the dezdline in
order that further discussion might occur so that industry
could ascertain excactly what infiormation E?A desired and

seek to determine if that information could be proviced.
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1080, it has to data, with the exception of iIs provisicn ol
nora detailsd informaticn ragrests concerning asbestos in
zutomotive disc brakes, made i%ts breocad informaticn ré@uest
no mere specific. AIA/NA remains willing to work with the

Agencv in formulating reasonable policy, and specifically

v

To

explers altsrnatives Zfor preomoting sale use of asbestos.

AIA/NA 1is hopeful that through further consultation the
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efforts radirected in a mere pesitive and flexirle wvein.

In the meeting ¢ Novemcer 21, AIA/NA representatives

alsc noted the sericus problems concerning the confidentizlity

of much of the information racuested by ZPA in the ANPRM.
EPA is prohibitad by statute from disclesing coniidential

information in its possessicn regariless of whether such

means. There are, however, sicnificant exceptions t2 such
broad discloéure pans, and many uncertainties regarding the
score of available protection.

The basic provision of TSCA on the confidentiality of

business information is § l4(a), 15 U.S.C. § 24813(z2), which

prevides that "eny infecrmation reported to, or otherwise

obtained by" IPA that consists cf "trade secrets and commer-

cial or financial information obtained from a person and

378323
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There are severz2)l imporTant exceptions Tz the troad

limit the extent oI protecticon the statuta crovides for
confidential infcrmaticn. These exceptions permit, and in
some circumstances appear to recuire, the disclosure of
information that a comrany may telieve, zn

is ccrniicdential:

(1) Studies of the hezlth zand environmentzl zffects of
2 chemiczl substznce, the underlying data supporzing such
studies, andé "any data repcrted to, or ctherwise cbtained by
[E2A] from a health and safety study which relates to a

protacted from disclosure,
except to the extent that they describe manufacturing pro-
cesses. TSCA § 14(b), 15 U.s.C. § 2813(Db).

(2) TSCA stztes that IZPA "shall" make availzble to
Congress any information in its possession upcn the written
request of a cduly authorized committee. § 1l4(e), 15 U.S.C.
§ 2513(e).

(3) TSCA states that EPA "shall" disclose confidential

dzta to its contractors when "necessary for the satisfactory

pe:forﬁance" of their work. § l4(a)(2), 15 U.s.C. § 2613(a)(2).

(4) TSCA states that EPA "shall" disclose confidential
information if "necessary to protact health or the environ-

ment acainst an unresascnable risk of injury." § 14(a)(3),

378324
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15 U.S.C2. 3 2813(2)(3) Neither tThe stTatuita ncr Z2A ragula-

-

~ions definme wnen disclzssure under this exception is '"neces-

sarv! or what ccnosTitutas an "unrsasonaple rIisk."
(3) Confidentizl infcrmaticn "may be disclesed in any
preceeding under [TSCa)], except that disclosure in such 2

procseding shall be made in such 2 manner as 1D preserve

coniidentizlity to e extent practicable withcut Impairing
the proceeding." § 12(a2)(4), 13 U.s.C. & 2613(a)(4).

(A) in connecticn with tha officizl
dutias cf such oificer or employee
under anvy law for the protaction of
hezlth or eﬁV**de-"t, or

(3) Zor speciiic law enforcement purposes.
§ 14(2)(l), 15 U.s.C. § 2813(a)(1l).
This excertion is parzicularly important in light of EPA's

statad intent to share information with CPSC, 44 Fed. Reg.

- These exceptions that contemplate disclosure even of
informzticn both industry and EPA consider confidential pose
sericus problems for AIA/NA and its members. Data on the
econcnmics of the asbestes industry znd the substitutability
of other substzances in asbestes~-containing products, espe-
‘cielly, is very sensitive and of great competitive value.

IA/NA members are thus reluctant to disclose such information

under -circumstances in which confidentiality is not completely
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CONCLUSION

AIA/NA shares EPA's concerns that current commercial
and industrizl use of asbestos be as safe as is-logically,
scientifically and economically feasible. It does not, and
cannot however, share EPA's assumption that commercial and
industrial use of asbestos per se presents an unreasonable
risk to health and the environment. AIA/NA thus urges EPA
to assess with great care the numerous factual issues relevant
to any TSCA § 6 requlatory proceeding prior to issuing
proposed regulations. We are convinced, that once properly
assessed, that factual evidence will convince EPA, as it has
already convinced AIA/NA and its members, that no TSCA § 6
rulemaking is warranted.

Respectfully submitted,.

Edward W. warren
Timothy S. Hardy
David K. Perdue

Kirkland & Ellis
1776 K Street, N.W.
washington, D.C. 20006

Counsel for the
Asbestos Information
Association/North America

February 18, 1980
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