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Hazardous Waste Management
System: Identification and Listing of
Hazardous Waste

AGENCY: Enviromental Protection
Agency.

ACTION: Final rule, interim final rule, and
request for comments.

SUMMARY: Subtitle C of the Solid Waste
Disposal Act, as amended by the
Resource Conservation and Recovery
Act of 1976, as amended (“RCRA"),
requires the Environmental Protection
Agency (“EPA") to promulgate
regulations establishing a Federal
hazardous waste management system.
The keystone of Subtitle C is Section
3001, which requires EPA to identify the
characteristics of and to list those solid
wastes which must be managed as
hazardous wastes under that system.

This regulation is the first phase of
EPA's implementation of Section 3001. It
identifies four characteristics of
hazardous waste to be used by persons
handling solid waste to determine if that
waste is a hazardous waste. In addition,
it lists 85 process wastes as hazardous
wastes and approximately 400
chemicals as hazardous wastes if they,
are discarded. Persons who generate,
transport, treat, store or dispose of
hazardous wastes identified or listed in
this regulation must comply with all
applicable requirements of Parts 122,
124, and 262 through 265 of this Chapter
and the notification requirements of
Section 3010 of RCRA.

In addition to identifying and listing
hazardous wastes, this regulation also
sets forth the criteria used by EPA to
identify characteristics of hazardous
wastes and to list hazardous wastes.

DATES:

Effective Date: These regulations, in
the form published today, complete
EPA's initial rulemaking on the subjects
covered and are final agency action.
They become effective on November 19,
1980, which is six months from the date
of promulgation as Section 3010
requires, Today’s promulgation begins
the various schedules provided by
RCRA for filing notifications and permit
applications, and for States to apply for
interim authorization.

Comment Dates: EPA will accept
public comments on these regulations as
follows:

Regulation and Deadline for Submission
of Comments

Final regulations—technical errors only
(e.g., typographical errors, inaccurate
cross references); July 18, 1980.

Use, re-use, recycling and reclamation of
wastes (see section IV.B. of the
preamble and § 261.4(c) of the
regulations); August 18, 1980.

Interim final regulations (§§ 261.2,
261.4(a)(1) and 261.11, Subpart D and
Appendix VIII); July 18, 1980.

Public Meetings: EPA will hold three
all-day public meetings each beginning
at 9 a.m. on the following dates:

May 30, 1980—San Francisco,
California.

June 2, 1980—Washington, D.C.

June 6, 1980—Chicago, Illinois.

ADDRESSES: Comments on interim final

portions should be sent to Docket Clerk

[Docket No. 3001}, Office of Solid Waste

(WH-582), U.S. Environmental

Protection Agency, 401 M Street, S.W.,

Washington, D.C. 20460.

Public Docket: The public docket for
this regulation is located in Room 2711,
U.S. Environmental Protection Agency,
401 M Street, S.W,, Washington, D.C.,
and is available for viewing from 9 a.m.
to 4 p.m., Monday through Friday,
excluding holidays. Among other things,
the docket contains background
documents which explain, in more detail
than the preamble to this regulation, the
basis for many of the provisions in this
regulation.

Copies of Regulations: Single copies
of this regulation will be available
approximately 30 days after date of
publication from Ed Cox, Solid Waste
Information, U.S, Environmental
Protection Agency, 26 W. Saint Clair
Street, Cincinnati, Ohio 45268, (513) 684—
5382. Multiple copies will be available
from the Superintendent of Documents,
Washington, D.C. 20402.

Public Meetings: EPA will hold three
all-day public meetings, each beginning
at 9 a.m., to answer questions about all
of its final and interim final Subtitle C
regulations. The dates and locations of
these meetings are:

May 30, 1980—Sheraton Palace Hotel,
639 Market Place, San Francisco,
California.

June 2, 1980—~HEW Auditorium, HEW
North Building, 330 Independence
Avenue, S.W., Washington, D.C.

June 6, 1980—Palmer House Hotel, 17
East Monroe Street, Chicago, lllinois,

FOR FURTHER INFORMATION CONTACT:

For general information, contact Alan S.

Corson, Office of Solid Waste, U.S.

Environmental Protection Agency, 401 M

Street, S.W., Washington, D.C. 20460,

(202} 755-9187. For information on

implementation. contact:

Region 1. Dennis Huebner, Chief,
Radiation, Waste Management
Branch, John F. Kennedy Building.
Boston, Massachusetts 02203 (617}
223-5777.

Region II, Dr. Ernest Regna, Chicf, Solid
Waste Branch, 26 Federal Pluza, New
York, New York 10007, (212} 2640504/
5.

Region III, Robert L. Allen, Chief,
Hazardous Materials Branch, 6th &
Walnut Streets, Philadelphia,
Pennsylvania 19106, (215) 597-0980.

Region IV, James Scarbrough, Chief,
Residuals Management Branch, 345
Courtland Street, N.E., Atlanta.
Georgia 30385, (404) 881-3016.

Region V, Karl J. Klepitsch, Jr.. Chief,

. Waste Management Branch, 230 South
Dearborn Street, Chicago, Illinois
60604, (312) 866-6148.

Region VI, R. Stan Jorgensen, Acting
Chief, Solid Wasle Branch, 1201 Elm
Street, First International Building,
Dallas, Texas 75270, (214) 767-2645.

Region VII, Robert L. Morby, Chief,
Hazardous Materials Branch, 324 E.
11th Street, Kansas City, Missouri
84108, (816) 374-3307.

Region VIII, Lawrence P. Gazda, Chief.
Waste Management Branch, 1860
Lincoln Street, Denver, Colorado
80203, (303) 837-2221.

Region IX, Arnold R. Den, Chief,
Hazardous Materials Branch, 215
Fremont Street, San Francisco,
California 94105, (415) 556-4606.

Region X, Kenneth D. Feigner, Chief,
Waste Management Branch, 1200 6th
Avenue, Seattle, Washington 98101,
(206) 442-1260.

For further information about these
meetings, contact Geraldine Wyer,
Public Participation Officer, Office of
Solid Waste (WH-562), U.S.
Environmental Protection Agency,
Washington, D.C. 20460, {202) 755-9157.

SUPPLEMENTARY INFORMATION;
L Introduction

The improper management of
hazardous waste is probably the most*
serious environmental problem in the
United States today. EPA estimates that
in 1979 the United States generated
almost 60 million metric tons of
hazardous waste, but that only 10
percent of this waste was managed in
an environmentally sound manner. The
remainder—over 50 million tons—was
transported, treated, stored or disposed
of in a manner which potentially
threatens human health and the
environment.

This mismanagement has tragic
consequences. EPA has on file hundreds
of cases of damage to human health or
the environment resulting from the
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indiscriminate dumping or other
improper management of hazardous
waste. The vast majority of these cases
invelve the pollution of groundwater—
the source of drinking water for about
half the nations's population—from the
open dumping of wastes or from
improperly operated landfills and
surface impoundments. In many of these
cases, groundwater supplies were so
badly contaminated with toxic or
cancer-causing chemicals and heavy
metals that residents in the area had to
obtain drinking water from other
sources, In other more tragic cases,
residents were not aware of the
contamination, continued to drink the
water, and suffered serious health

effects.

Groundwater pollution is not the only
problem posed by improper hazardous
waste management. EPA's damage case
file also includes incidents where the
improper disposal of hazardous waste
has polluted streams, rivers, lakes and
other surface waters, killing aquatic life,
destroying wildlife, and denuding areas
of vegetation. In other cases, the
vaporization of volatile organic
materials from wastes which were
improperly disposed of has been linked
to respiratory illnesses, skin diseases
(including skin cancer) and elevated
levels of toxic materials in the blood
and tissues of humans and domestic
livestock. In still other cases, the
mismanagement of hazardous waste has
resulted in fires, explosions or the
generation of toxic gases which have
killed or seriously injured workers and
firemen.

It is against the backdrop of such
incidents that Congress enacted the
Resource Conservation and Recovery
Act of 1978, as amended, 42 U.5.C. 6901
et seq. {"RCRA" or "Act"). Although the
Act has several objectives (including the
promotion of resource recovery and the
proper management of non-hazardous
solid waste), Congress’ “overriding
concern” (H.R. Rep. No. 96-1461, 86th
Cong., 1st Sess. 3 (1976) (“H.R. Rep.")) in
enacting RCRA was to establish the
statutory framework for a national
system which would insure the proper
management of hazardous waste.

That framework is contained in
Subtitle C of the statute. It requires EPA
1o establish a Federal "cradle to grave”
management system for hazardous
waste, including standards for
generators of hazardous waste (Section
3002}, standards for transporters of
hazardous waste (Section 3003),
standards and permit requirements for
owners and operators of facilities that
treat, store or dispose of hazardous
waste {Sections 3004 and 3005) and a
manifest system which will track the
movement of the waste from the point of
generation to the point of disposal

(Sections 3002, 3003 and 3004). Under
Section 3008 of Subtitle C, EPA may
authorize States to operate a State
hazardous waste program in lieu of the
Federal program if they meet certain
requirements.

The centerpiece of this system is
Section 3001 of Subtitle C, which
requires EPA to identify and list those
solid wastes which must be managed as
hazardous wastes according to the
standards established by EPA under
Sections 3002 through 3005. This
identification is a two-part process.
First, EPA is required to develop criteria
for identifying the characteristics of
hazardous waste and for listing
hazardous wastes (Section 3001(a)).
Then, based on these criteria, EPA must
actually identify specific characteristics
of hazardous waste and list particular
hazardous wastes (Section 3001(b)).

EPA began developing regulations to
implement these requirements shortly
after RCRA was enacted, During 1977
and 1978, the Agency met extensively
with experts in hazardous waste
management, States, Federal agencies,
industry, environmental groups and
other individuals and organizations to
discuss possible criteria, and to obtain
suggestions for characteristics and listed
wastes. Drafts of proposed regulations
were developed and widely
disseminated to the public for comment.
Based on these meetings, several public
hearingg, written comments on its draft
regulations and information collected by
EPA, a final proposed regulation was .
developed and published in the Federal
Register on December 18, 1978 (43 FR
58949--508968).

EPA held five public hearings on its

December 18, 1978, proposal (43 FR
58946). Several hundred persons
testified at these hearings. In addition,
EPA received an estimated 1,000 sets of
written comments on its proposed
Section 3001 regulations.

Based in part on these comments, EPA
proposed a supplemental list of
hazardous wastes on August 22, 1979 (44
FR 49402—49404). The Agency also held a
hearing on this proposal and received a
number of written comments.

The Agency has carefully considered
the comments received on its December
18, 1978, and August 22, 1979, proposals,
as well as comments received on a
number of reports, studies and other
documents associated with its Section
3001 rulemaking which were noticed for
public comment after the close of the
comment period on the proposed
regulations.’ in developing the final and
interim final regulations published
today.

1. Organization of Regulations and
Preamble

In response to comment that its
proposed Subtitle C regulations were
difficult to read, EPA has totally
reorganized them. Regulations
implementing Section 3001, which were
originally proposed as Subpart A of Part
250 of Title 40 of the Code of Federal
Regulations have been recodified as Part
261 of Title 40. Similar changes have
been made in the remainder of the
Subtitle C regulations. The following

- table shows the correlation between the

statutory provisions of Subtitle C and

the sections of EPA's proposed and final -
regulations which implement those
provisions:

Statutory section

Proposed rule

§4 250.10 (a) end (D), 250.12 through 250,15, 250.25(x) ..

§4 250.12(c), 26017, 25021, 250.31, 25041 ......noneeemesrererinne s

3§ 25032 through 250.38

8§ 250.22 rwough 250.28, 260.2(b)

J004 (wrianim status

§5 250 40(c), 25048

85250 4 (), (h), (), 8 (9), 250.42 theough 250,46-6

stariards).
3005. Parts 122 and 124
3008 Part 123, §§ 250.10(c), 250.20(D), 250.30(d0) ....nvnescansresrarmnmermmssress -~ PEt123.
f_ UL+ R, Part 250, Subpart £ 45 FR 12748 (Feb. 26, 1980).

The recodification of EPA’s Section
3001 regulations from a Subpart of Part
250 to Part 261 has necessitated some
major reorganization of those
regulations, Proposed § 250.10 is now
largely incorporated in Subpart A, The
purpose of this subpart is to teil the
reader what materials are subject to the
Federal hazardous waste management
system established by Parts 262 through
265, 122 and 124, It contains a definition
of solid waste, a definition of hazardous
waste. and a list of materials which are
excluded from all or a portion of the
requirements in those parts. it also
designates the points in the waste

generation and handling process when a -
hezardous waste must begin to be
managed in accordance with EPA's
Parts 262 through 265 standards and
explains when a hazardous waste
ceases to be a hazardous waste. Finally,
it establishes special requirements for
small quantity generators of hazardous
waste (originally contained in

$§ 250.29(a) of EPA's proposed generator
standards).

1See 44 FR 49277, 49278 (August 22, 1979); 44 FR

- 56724 {October 2, 1979); 44 FR 76427 (December 28,

1979): 45 FR 2050 (january 10, 1880); 45 FR 14232
{March 5, 1980).
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Subpart B (§§ 250.12 and 250.14 of the
proposed rule) establishes the criteria
used by EPA in identifying the
characteristics of hazardous waste and
listing particular hazardous wastes.
Subpart C {proposed § 250.13) contains
the nazardous waste characteristics
which EPA has identified and Subpart D
(proposed § 250.14) the particular
hazardous wastes which EPA has listed
to date based on those criteria. As noted

in the definition of hazardous waste in
Subpart A, these two subparts are the
cornerstone for the Federal hazardous
waste management system because they
identify which solid wastes will be
regulated as hazardous wastes under
that system.

The following table provides a rough
correlation between the various
provisions of EPA's proposed and final
Section 3001 regulations:

Subject Proposed rule Final rule
Purposs of requiations..........c..o.. 250.10(a) §aor 1
Generat 250.11 § 260.10, 261.2, 261.3.
Defimbon of zohd waste .................. 250.10(b) §261.2
Oafimhion of hazardous waste. 250.100{1) §281.3.
EXCIUBIOND oo 38 250.10(dX2), 250.91(RKT), 250.20(CH4) ....omnrmeemenni e §281.4.
Small quanity genarators.. - § 250.29(a) §261.5.
Cntena §§ 250,12 (a) and (b), 250.14 Subpart 8,
For identdyng charectenstics.. § 250.12(a) § 261.10,
FOr BBUNG ... §3 250, 12(b), 250.14 §261.11.
i 250.13 Subpart C.
250.13(a) s8I,
250.13(h) 26122,
250,13(c) §261.23.
§ 250.13(d) §201.24,
§ 250.14 Subpart O,
§ 250.14(a) ... § 261.91.
§ 250.14(D)(2) § 268132,
of § 250.14(a} § 26133,
Procadures tor axemping listed  § 250.15 §4 260.20, 260.22.
wastaes from partcular
genevatng faciives.
Pautons:
Revision of it and § 250.12(¢). § 260.20.
charactenstcs
Equivalent Tathods ..............c &8 250.12(a)(1)(), (AH2), (D)(1)(). (DX 1)(h), (ON2NH) ..o §§ 20020, 260.21.

Except for some broad issues
which cut across all the Section 3001
regulations (and in some cases EPA’s
Section 3002 through 3004 standards),
the preamble to this regulation will
generally follow the structure of the
final regulations. It will discuss some of
the more significant issues raised during
the public comment period on EPA’s
proposed regulations and the revisions
made in response to those comments.
Background documents which address
these comments and revisions and
explain the basis for these regulations in
more detail are available as noted
above.

I1I. General Issues

A. Phasing of Regulations

Several months prior to the proposal
of EPA's Section 3001 regulations, the
State of Illino1s, several environmental
groups, and a solid waste trade
association sued the Agency under
Section 7004 of RCRA to obtain a court
order requiring EPA to promuigate final
regulations under Section 3001 (and
other sections of the Act) by a date
certain. On January 3. 1979, the court
issued an order directing EPA to issue
final regulations under Section 3001 by
December 31, 1979. State of lllinois v.
Costie, 12 ERC 1597 (D.D.C. 1979). This
order was subsequently modified to
require EPA to use its best efforts to
meet an April 1980, promulgation date
{Order of December 18, 1979).

Given our limited resources, it has not

been possible both to meet this deadline
and to make final decisions on every
segment of the very ambitious
regulatory program which the Agency
proposed on December 18, 1978, and
August 22, 1979. We have tried to
prioritize our efforts, insofar as possible,
to deal with the most serious
environmental problems first (e.g., ones
that are national in scope, are not dealt
with by other State or Federal
regulations) and to finalize those
portions of the proposed regulations
which must be issued if a core
hazardous waste management program
is to go into effect.

For these reasons, the final regulation
published today defers final action on a
number of aspects of the proposed
regulation, including integrating the
regulation of polychlorinated biphenyls
{“PCBs") under RCRA and the Toxic
Substances Control Act (*TSCA"): fully
regulating wastes that are used, re-used,
reclaimed or recovered; and a number of
proposed listed wastes. To assist States
in developing hazardous waste
programs under Section 3006 of RCRA
and the regulated community in
preparing to comply with future
regulatory requirements, EPA is
providing the following information on
its current schedule for acting on these
deferred portions:

1. PCB Integration. On February 17,
1978 (43 FR 7150) EPA issued final
regulations under Section 6(e) of TSCA
establishing storage, landfilling,

incineration, packaging, marking,
placarding and recordkeeping
requirements for waste PCBs. Revisions
to these regulations were published on
May 31, 1979 (44 FR 31514).

Because of the potential overlap
betweer. the RCRA hazardous waste
management standards and the TSCA
PCB marking and disposal regulations,
in its proposed Section 3004 regulations,
EPA requested comment on five
alternative ways of integrating the two
sets of regulations (43 FR 589893-58994).
See also 43 FR 31539 (May 31, 1979).
Based on the comments received, and
EPA's own review of the two sets of
regulations, the Agency has made a
tentative decision that the best way to
regulate PCBs is to merge the TSCA PCB
rules into the final RCRA regulations.

Unfortunately, it has not been
possible to complete this task to date.
Both rules are lengthy and complicated,
and must be carefully coordinated to
avoid regulatory loopholes and
disruption of the ongoing TSCA PCB
program, Completing this coordination
by April of this year would have
required diverting personnel from the
task of finalizing the RCRA hazardous
waste program. EPA decided that it
made little sense to focus its limited
resources on revising an existing
regulatory program when so much work
needed to be done to develop a new
one.

EPA expects to complete the task of
integrating the RCRA regulations and
TSCA PCB rules by the fall of 1980, and
to amend Parts 261 through 285 to bring
waste PCBs into the Subtitle C system at
the same time that it promulgates its
final Phase II Section 3004 standards. In
the interim, the handling and disposal of
waste PCBs will continue to be
regulated under TSCA and other EPA
statutes.

2. Regulation of Wastes Which Are
Used, Re-Used. Recovered or
Réclaimed. As discussed in some detail
in section IV.B. of this preamble, EPA
will be deferring the promulgation of
standards to regulate hazardous waste
recycling and reclamation operations
and the actual use and re-use of
hazardous waste until beginning in the
fall of 1980.

3. Radioactive Wastes. In its
December 18, 1978, reguiation, EPA
proposed to list the following
radioactive materials as hazardous
wastes: waste rock and overburden
from uranium mining; overburden and
slimes from phosphate surface mining;
waste gypsum from phosphoric acid
production; and slag and fluid bed prills
from elemental phosphorous production
(% 250.14(b){2)). At the same time, it
proposed to establish special
management standards for these wastes
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which would regulate their disposal

{$§ 250.46-2 and 250.46—4) and prevent
therr being used as fill in land used for
residential development or in building
products unless radon emissions and
gamma radiation could be reduced to
specified levels (§§ 250.46-3(c) and
250.46-4(b)). The purpose of these latter
use restrictions was to reduce the
amount of radiation to which persons
living ur working in buildings
constructed either on land wheye these
wastes were deposited or with materials
containing these wastes would be
exposed.

In February, 1980, the House of
Representatives passed a bill which
would amend RCRA to temporarily
suspend EPA's authority to regulate
these wastes under Subtitle C except as
necessary:

to prevent radiation exposure which
presents an unreasonable risk to human
health from the use in construction or land
reclamation {with or without revegetation) of
solid waste from the extraction, beneficiation
or processing of phosphate rock or the
extraction of uranium ore (Section 3(d) of
H.R. 3994).

Because Congressional action on this
provision is imminent (see section Iil.E.
of this preamble), we are deferring the
development of final or interim final
regulations establishing a criterion for
listing radioactive wastes, listing
radioactive phosphate and uranium
wastes, and establishing management
standards for those wastes until
Congress has spoken. Assuming
Congress acts by the end of the summer,
we would hope to promulgaté
regulations for radioactive wastes by
the fall of 1980. This would give EPA
some time to better refine its final
standards and conform them to any
legislative amendments, to fully respond
to comments on its proposal and to
coordinate its final standards with its
other regulations on used, re-used,
recovered and reclaimed wastes (see
section IV.B.4. of this preamble).

Although the use of radioactive
mining wastes in residential landfill and
construction materials may pose a
serious health hazard, this hazard is
limited to approximately half a dozen
states where these wastes are
generated. Thus, in contrast with many
of the wastes covered by today's
regulation, which are more ubiquitous
and are frequently transported across
state lines, these wastes can probably
be regulated effectively at the state level
pending EPA action.

4. Infectious Wastes. In its proposed
regulation, EPA listed as hazardous
wastes infectious wastes generated by
certain departments in health care
facilities and veterinary hospitals, by
laboratories handling etiologic agents,
and by sewage treatment facilities,
unless the wastes were sterilized or

incinerated in accordance with the
methods prescribed in Appendix VI or
§ 250.14(b)(1)(iii).

EPA received a number of comments
on this proposal, particularly the
absence of an infectious waste listing
criterion, the breadth of sources covered
and the Agency's proposed treatment
methods. Although EPA has completed
its evaluation of these comments and
has developed a criterion for listing
infectious wastes and refined its
proposed list, it has not been able to
complete the work necessary to identify
the treatment methods it would allow to
be used to exempt these wastes from
regulation. Because logic dictates that
these three parts of the regulation
should be promulgated simultaneously,
EPA is deferring action on infectious
wastes until it can finish this last
segment, It expects to complete this task
by the fall of 1980.

In the meantime, nane of these wastes
will go entirely unregulated. Many will
be subject to State disposal regulations
or State laws governing hospitals and
other health care facilities. Because of
public health considerations, the
operations of these facilities are
generally closely scrutinized by State
and local officials. In addition, during
this interim period, these wastes will be
subject to the “open dumping”
prohibition under Section 4005(c) of
RCRA. EPA’s regulations defining those
practices which constitute “open
dumping”' expressly prohibit the land
disposal of infectious wastes unless
measures have been taken to minimize
disease vectors (40 CFR 257.3-6).

5. Other Listed Wastes. The other
waste streams on which EPA has
deferred final action fall into four basic
categories: Wastes which EPA intends
to list as hazardous but for which
revised background documents could
not be completed in time for
promulgation as part of this regulation;
wastes for which EPA currently has
insufficient data to make a final
determination that the wastes are
hazardous; wastes which available data
suggests are not hazardous; and wastes
which are no longer produced.

It is EPA's intent to amend this
regulation to add most of the wastes
included in the first category of deferred
wastes by june 15, 1980 (see Appendix
A) and the remainder by fall, 1980 (see
Appendix B). Persons handling wastes
identified or listed in both this
regulation and Appendix A may, if they
desire, save themselves the expense and
inconvenience of a second notification
under Section 3010 of RCRA by
including Appendix A wastes in the
notification required to be filed on
August 18, 1980, Owners and operators
of facilities which treat, store or dispose
of the wastes in both categories may
similarly avoid having to amend their

Part A permit application (see 40 CFR
122.22) by including Appendix A wastes
in their initial application.

EPA will take action on the second
category of deferred wastes—wastes for
which EPA currently has insufficient
data to make a final listing
determination—as soon as it is able to
obtain the information necessary to
make those decisions. To enable the
Agency to gather such information
without the ex parte contact restraints
normally imposed on post-proposal
rulemaking activities, EPA will in the
future be reopening the comment period
on its December 18, 1978, proposal to list
these wastes, EPA does not plan on
taking any further action on the final
two categories of wastes,

EPA does not believe that phasing the
promulgation of Section 3001 in this
fashion will frustrate the objectives of
the statute or unduly complicate
implementation of the hazardous waste
program. Sections 2002(b), 3001(c) and
7002 of the Act clearly contemplate that
regulations under Section 3001 will be
periodically expanded or otherwise
revised. See also H.R. Rep. at 25. The
preview of the content and timing of
future regulations provided above
should help to minimize the disruption
that phased promulgation of major
portions of the Section.3001 regulations
might cause for the regulated community
and for States which are attempting to
formulate their hazardous waste
programs. In light of these
considerations and the pressing need to
begin implementation of a national
hazardous waste program as soon as
possible, EPA sees no reason to
postpone publication of those portions
of its Section 3001 regulations which it is
ready to finalize today pending a final
decision on the remaining portions. Such
an approach would cause an
unwarranted delay in the
commencement of the program.

B Interim Final Provisions

The following portions of this
regulation are being published as
“interim final” regulations; the lists of
hazardous wastes (Subpart D), the
criteria for listing hazardous wastes
{§ 261.11), and the definitions of "“solid
waste" (§ 261.2) and “domestic sewage”
(§ 261.4(a)). This means that, although
these regulations are promulgated for
purposes of the 90-day notification
requirement under Section 3010(a), the
six-month effective date under Section
3010(b) and the 90-day petition deadline
under Section 7008, the public will have
an additional opportunity to comment
on them before they are published as
“final final" regulations.

The lists of hazardous wastes under
Subpart D are being published in interim
final form to allow the public an
opportunity to comment on the
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additional data EPA has collected since
the close of the public comment period
to support the listing of these wastes.
Because EPA received comments on
only approximately twenty-five percent
of the wastes listed in its December 18,
1978, and August 22, 1979, proposals, the
Agency does not anticipate receiving
very many comments on its revised
support documents or having to make
major changes in the list of wastes
published today before issuing a “final
final" regulation.

The criteria for listing (§ 261.11) have
been substantially revised in response
to public comment. While EPA believes
that these changes are a logical
outgrowth of the public comment period,
it also recognizes that they would
probably benefit from the fine tuning
that an additional round of public
comment would provide. For this
reason, the Agency is also publishing
§ 261.11 in interim final form.

EPA's proposed definition of “solid
waste' has been clarified and a new
definition of “domestic sewage” has
been added in response to public
comment. Because of the difficulties
inherent in devising workable, broadly
applicable definitions of these terms,
and their potential regulatory impact,
we would like to obtain some additional
comment on them before publishing
them in final form.

It is EPA’s intent to act on all interim
final portions of these regulations prior
to the compliance date of Parts 262 and
263 and the effective date of Parts 264
and 265.

C. Date Buse for Regulations

EPA received a number of comments
on its December 18, 1978, and August 22,
1979, proposals urging it to postpone the
promulgation of final regulations under
Section 3001 {(and the rest of Subtitle C)
until it could develop an extensive data
base on hazardous waste characteristics
and individual hazardous wastes,
including extensive industry-specific
waste studies, risk assessments, and in-
depth waste analyses.

In the final regulation published
today, the Agency has made every
attempt to base its rules on the data
available on waste generation,
composition and management, on the
potential health and environmental
hazards posed by waste constituents,
and on exposute pathways. [t has also
exercised its best efforts to use good
scientific analysis and judgment to
supplement available data and to
respond to comments received on its
proposed regulation. In some instances,
within time nnd budget cunstraints, EPA
has undertuhen additional waste
analyses and testing.

While the acquisition of more
mformation is often a scientific

objective, Section 3001 requires the
Agency to establish regulations where it
has limited, but meaningful data. The
broad discretion provided to EPA under
the statute, the tight statutory
promulgation deadlines coupled with
Congress’ acknowledged recognition of
the lack of available data.on hazardouvs
waste management (see H:R. Rep. at 26),
and the critical nature of thé hazardous
waste problem (see HR. Rep.at 3, 4, 11,
17-23; S. Rep. No. 94-988, 94th Cong. 2d
Sess. at 3, 4 ("S. Rep.")) all support
EPA's going forward with a regulatory
program even though its data base and
regulations are less than perfect. The
courts have repeatedly sanctioned this
approach under other EPA statutes
where, as here, the Agency is
implementing a complex program in an
area “fraught with scientific
uncertainty” where Congress has
directed EPA “to act quickly and
decigively despite the lack of exact
data". Weyerhaeuser Company v.
Costle, 590 F.2d 1011, 1025-1026 (D.C.
Cir. 1978). See also Ethyl Corp. v. EPA,
541 F.2d 1, 24 (D.C, Cir. 1978); Society of
Plastics Industries, Inc. v. OSHA, 509
F.2d 1301, 1308 (2d Cir.), cert. denied, 421
U.S. 992 (1975).

We are committed to improving our
data base for these regulations and
refining them in the future. The Agency
has recently instituted a multi-year,
multi-million dollar program to survey
specific industries, and collect waste
samples and other information which
will expand its data base on the
hazardous waste generated by these
industries. EPA also anticipates that
implementation of the Subtitle C
regulations—particularly the waste
testing requirements—will, over the next
several years, substantially increase the
national pool of information on
hazardous wastes. The petitioning
procedures set forth in §§ 260.20 through
260.22 should provide yet another
revenue of information which can be
used to improve this regulation in the
future.

D. Developing a Nationa! Hazardous
Waste Management System

EPA received a number of comments
on its proposed regulations identifying
particular wastes or management
situations where a strict application of
EPA's proposed regulations would result
in overregulation of the wastes at issue.
For exampe. commenters identified
several wastes which exhibited EPA's
proposed characteristics but which
would not normally be thought of as
hazardous, and described situations
where the application of EPA's proposed
Section 3004 standards was arguably
unnecessary.

In the regulations promulgated today,
particularly the Part 264 and 265

regulations, we have tried to address
some of these criticisms, to the extent
feasible, and to achieve a better balance
between the often competing goals of
regulatory specificity and broad
applicability. Where we think specific
standards are appropriate, we have
promulgated specific standards; where
more flexibility is required, we have
either used broader standards or used
specific standards and articulated
exceptions or provided for individual
variances. We have done our best to lay
the groundwork for a hazardous waste
management system which is workable
and understandable, and which
provides appropriate regulation of most
hazardous wastes identified or listed in
this Part.

This system may not work perfectly
for every waste, however. It may
overregulate in some instances and
underregulate in others. This is an
unavoidable consequence of attempting
to develop a national hazardous waste
managment program which has to
regulate thousands of wastes in literally
hundreds of thousands of individual
transportation, lreatment, storage and
disposal situtations. To develop a
program which would provide precisely
the right degree of environmental and
health protection in each management
situation would require regulations that
would be either so vague that they
would offer little guidence to the
regulated community and would be
largely unenforceable or so extensive
and so encumbered with provisions for
case-by-case variances that they would
be an administrative nightmare for both
EPA and the hundreds of thousands of
persons and facilities which are
potentially subject to them.

We think that the system we have
promulgated today, although not perfect
in all aspects, is within the scope of
what Congress intended when. in 1976,
it directed EPA to establish hazardous
waste management standards which
were “necessary to protect health and
the environment” in eighteen months.
We do not think that Congress expected
EPA to develop a program which it
could not implement or enforce or to
indefinitely postpone the issuance of
regulations until it could develop
standards which would provide the
degree of precision desired by some
commenters. Neither of these
approaches would provide any health or
environmental protection at all.

In these regulations we have tried to
strike a balance between these two
extremes. Where we have failed to
achieve the right balance. we suspect
that this will become apparent in the
early stages of implementing the
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pragram. If there are situations where a
sirict application of the standards
contained 1n these rules would bring
about a result which was obviously not
intended, we would appreciate being
advised of it so that we can take
appropriate action. We are prepared to
react to these problems with regulatory
amendments, interpretive guidance and
reasonable implementation and
enforcment, as appropriate.

£. Pending Legislative Amendments

The United States Senate and House
of Representatives have each recently
passed a bill to reauthorize and amend
RCRA (S. 1156 and H.R. 3894). Both bills
contain amendments to Section 3001
which, if enacted, would repeal or
temporarily suspend EPA's authority to
regulate certain utility and energy
development wastes as hazardous
wastes under Subtitle C. These bills are
now awaiting action by a conference
committee. Because it appears likely
that Congress will act before
November 19, 1980 to exempt these
wastes, EPA has temporarily excluded
them from this regulation (see
§ 261.4(b)). This exclusion will be
revised, if necessary, to conform to the
legislation which is ultimately enacted.

F. Consideration of Economic Impact of
the Development of the Regulations

In its proposed regulations, EPA
expressed uncertainty on the
appropriate role that cost considerations
and economic impact should play in the
development of the hazardous waste
regulations:

It is also not clear to what extent RCRA
allows economic impact to be taken into
account, since the Act is silent on this point.
Thus, the Agency is faced with the problem
of how to deal with these potential impacis
with little economic data and without clear
Congressional guidance. (43 FR 58971)

A variety of comments were received
on this issue, expressing three
predominant themes: (a) The Act and its
legislative history require the Agency to
unalyze its regulations in terms of costs
and benefits; (b) the legisiative materials
preclude any consideration of costs in
the development of regulations; and, (c)
EPA must prepare an economic impact
analysis,

EPA has re-examined the legislative
history of RCRA. Although the
legislative history is sparse, it does
contain sufficient indications of
Congressional intent to lead the Agency
to the conclusion that EPA may not
consider cost burden upon industry in
choosing the level of its standards. The
Agency may, however, take cost
considerations in account in order to
select the most effective regulation

among various alternatives that meet
the statutory requirement of being
“"necessary 10 protect human health and
the environment.” In addition, the
Agency may prepare economic analyses
to suppiement its regulations as an aid
to congressional, intergovernmental, or
public understanding of the regulatory
program.

EPA disagrees with the position of
several commenters that cost, or
economic considerations more
generally, must be a factor in EPA's
decisions under Subtitle C. There is no
explicit requirement in the Act directing
EPA to consider costs in the
development of its intitial regulations.
The singular focus of protecting human
health and the environment
distinguishes RCRA from the other
major pollution control statutes. For
example, in developing effluent
guideline limitations under the Clean
Water Act, the Administrator is to
consider, among other things, “the total
cost of the application of technology in
relation to the the effluent reductions to
be achieved . . ."” Section 304(b){1)(B),
33 U.5.C. 1314(b)(1)(B). See also Section
304(b}{2)(B). The Clean Air Act also
directs that in establishing new source
performance standards for stationary-
sources of air pollution the
Administrator should “consider the cost
of achieving such emission reduction
and any nonair quality health and
environmental impact and energy
requirements.” Section 111{a){1)(C), 42
U.S8.C. 7211(a)(1)(C).

The silence of the statute itself
appears especially significant because
earlier drafts of the legislation had
contained language which either
explicitly called for considerations of
cost or implicitly sanctioned such
consideration. A draft bill for use by the
relevant House Subcommittee would
have required that hazardous waste
regulations “shail be such as will
minimize the risk of adverse effects on
human health while taking to the
greatest extent possible, into account
the economic cost and benefits of
achieving such standards.” Section
351(e), Subcommittee on Transportation
and Commerce, Draft of the Solid Waste
Utilization Act (December 8, 1975).
When this bill was redrafted for
introduction to the House of
Representatives as H.R. 14496, this
provision calling for consideration of
costs and benefits had been deleted,
The House bill, however, required that
hazardous waste regulations
“reasonably protect” human health and
the environment. H.R. 14486, 84th Cong..
2d Sess., § 306 (1978). The legislative
materials accompanying H.R. 14406

provided no guidance on what effect, if
any, the draftsmen intended the
potentially moderating phrase
“reasonably protect” should have on the
development of regulations. In the
compromise bill reconciling the
differences between the Senate and
House bills, the adverb “reasonably”
was deleted. In the debate in the House
prior to the Act's passage there was no
discussion of the effect of this deletion
on the intended operation of the Act.
Congress was aware that the
hazardous waste regulation would
impose substantial costs on the
regulated community, See, e.g., H.R. Rep.
at 4, S. Rep. at 4. Despite this
recognition, Congress deliberately
rejected provisions that would require
consideration of cost burden on industry
or to moderate the Act’s environmental
objectives. For these reasons, the
Agency concludes that the Act prohibits
it from considering such costs in the
development of Subtitle C regulations as
a basis for lessening the standards it
considers necessary to ensure protection
of human health or the environment.
The Agency has, however, considered
cost-effectiveness in choosing among
alternatives that meet the requirements
of the statute. In addition, the
Administrator may refer to other
considerations such as energy or
environmental impacts, and
implementation and enforcement
burdens. For instance, the information
received or developed in the course of
rulemaking on the cost implications of
its proposed regulations may be used by
EPA to determine the relative cost-
effectiveness of various methods to
implement a particular requirement.
Information on economic impacts may
also be useful in informing Congress
about the implementation of the
hazardous waste program, developing
new legislative or Agency intitatives
which might affect the regulatory
program, and advising the public about
the projected impacts of the program.
See Hercules, Inc. v. Environmental
Protection Agency, 598 F. 2d 91, 113
(D.C.Cir. 1978). EPA has prepared an
economic impact analysis on the entire
Subtitle C regulatory program. This
analysis provides detailed information
on the projected economic impacts of
these regulations. The report should
facilitate public understanding of the
task that the Agency is undertaking.

G. Rulemaking Petitions

EPA's December 18, 1978, proposed
Section 3001 regulations contained no
special procedures for petitioning the
Agency to identify a new characteristic
or list a new hazardous waste, or to
modify or revoke an existing
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characteristic or listing. They simply
provided that a petition to identify a
characteristic or list a solid waste as a
hazardous waste would be granted if
EPA found that the proposed
characteristic or waste met EPA's
criteria for characteristics or listing
(proposed § 250.12(c)).

EPA received a number of comments
urging it to establish standardized
procedures for the submission and
processing of petitions to modify its
characteristics or list of wastes. Some of
these commenters simply wanted to
know how to file a petition and how
EPA would act on it. Others insisted
that EPA establish rulemaking
procedures which complied with the
Administrative Procedures Act,
mistakenly thinking that because
proposed § 250.12(c) did not articulate
the procedures EPA would follow in
acting on petitions, the Agency would
grant petitions, thereby modifying its
regulations, without going through
normal rulemaking procedures.

To provide the guidance desired by
the first set of commenters and to
assuage the concerns of the second, we
have included in Subpart C of Part 260
procedures for the submission and
processing of petitions to add to, revoke
or otherwise modify any of the Subtitle
C hazardous waste regulations,
including the hazardous waste
characteristics and lists. This provision
expressly requires that a tentative
decision to grant a petition be made in
the form of an advance notice of
proposed rulemaking or a proposed
tegulation, thus starting the rulemaking
process.

EPA received a number of comments
suggesting that unless EPA specified the
information to be contained in petitions
to amend its characteristics or lists of
hazardous wastes, petitioners would not
know what type of data to submit to the
Agency and that the Agency would have
to expend a substantial amount of time
reviewing incomplete petitions.

EPA agrees that this may have been a
problem with its proposed regulation.
The Agency's proposed criteria for
listing were not particularly well-
articulated. In addition, the background
documents for characteristics and for
individual wastes also failed, in some
cases, to provide meaningful guidance
as to the kinds of information which
should be submitted in a rulemaking
petition.

We think we have remedied most of
these deficiencies in this regulation. In
tesponse to comment. we have
substantially expanded the criteria for
listing. o0 that the factors which EPA
will be using in making a listing decision
are much better stated. The background

documents for both the characteristics
and lists have been materially upgraded,
so that they now provide a good medel
for rulemaking petitions. In short, we
think the regulations published today,
with their supporting materials, will
enable petitioners to intelligently frame
rulemaking petitions.

For this reason, EPA thinks it is
probably unnecessary to establish
detailed informational requirements for
petitions. Moreover, developing a list of
such requirements would be very
difficult, because the types of data and
degree of detail required will vary
substantially from waste to waste and
from characteristic to characteristic. If,
in the future, EPA finds that most
petitioners are submitting insufficient
information, we will reconsider
establishing more specific data
requirements for these petitions.

EPA recognizes that some
organizations—primarily environmental
groups—may not have the skills,
resources, or data collection authority to
fashion rulemaking petitions which
contain all of the information which
EPA will need to make a decision to
establish a new characteristic or list a
new waste. If such petitions, although
incomplete, appear to have merit, EPA
will attempt to obtain the supplemental
data necessary to make a tentative
rulemaking determination. These
organizations should recognize,
however, that this will necessarily delay
any final action on their petitions.

IV. Subpart A,

A. Section 261.1 (Purpose, Scope and
Applicability}

Although this section i3 largely self-
explanatory, two points regarding the
function of EPA's Section 3001
regulation, which were apparently a
source of misunderstanding during the
comment period, are deserving of
special attention.

First, the purpose of this regulation is
to identify those wastes which, because
of the hazards they may pose in
transportation, treatment, storage or
disposal, should be subject to
appropriate management requirements
under Subtitle C. It does not dictate how
wastes should be managed (although it
may identify properties of the waste
which will affect management
practices). Management standards and
permitting requirements are imposed
under Sections 3002 through 3005 and
Section 3010.

Second, although this regulation limits
what may be regulated as a “hazardous
waste” under Sections 3002 through 3005
and 3010 of RCRA, it does not limit
those materials which may be

considered “hazardous wastes’ under
other sections of the statute, particularly
Section 3007 {which authorizes EPA to
obtain information on “hazardous
waste" in order to develop regulations

" or enforce RCRA) and Section 7003

(which authorizes the Agency to
institute civil actions to abate imminent
and substantial hazards caused by
“hazardous wastes"). Unlike Sections
3002 through 3004 and Section 3010,
Congress did not confine the operations
of Sections 3007 and 7003 to "hazardous
wastes identified or listed under this
subtitle” {emphasis added). To avoid
future confusion on this point, EPA has
stated it explicitly in § 261.1(b).

B. Section 261.2 (Definition of Solid
Waste)

Because no material can be a
"hazardous waste" without first being a
"“solid waste"” {Section 1004(5)), what
constitites a “solid waste" is really the
definitional starting point for the
hazardous waste management system.
Section 1004(27) of RCRA defines a solid
waste as;

any garbage, refuse, sludge from a
wastewater treatment plant, water supply
treatment plant or air pollution control
facility and other discarded material,
including solid, liquid, semisolid, or
contained gaseous material resulting from
industrial, commercial or mining and
agricultural operations, and from community
activities, but does not include solid or
dissolved materials in domestic sewage, or
solid or dissolved materials in irrigation
return flows, or industrial discharges which
are point sources subject to permits under
section 402 of the Federal Water Pollution
Control Act. . . or source, special nuclear. or
byproduct material as defined by the Atomic
Energy Act of 1954 . . . {Section 1004{27)).

In its proposed regulations, EPA
adopted this definition, with its
exclusions, in its entirety
(§ 250.11(a){7)). In addition, it proposed
to construe the term “other discarded
material” in Section 1004(27) to include:
(1) Any material which is not re-used—

i.e,, is abandoned or committed to

final disposal; )

(2) Any material which is re-used by
being placed in or on the land or
water so that the material or any
constituent thereof is released into the
environment: and

(3) Waste oil burned as fuel.

EPA noted that it would add other
uses to the third category of discarded
materials if it found that it was
necessary to control such uses {43 FR
58954).

This definition of “other discarded
material” was based on four major
considerations. First, after reviewing
both the language and framework of
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RCRA and its legislative history, EPA
concluded that Subtitle C was intended
tu regulate hazardous wastes
irrespective of their end use—/.e.,
regardless of whether they are
committed to final disposal or intended
to be used, re-used. recycled or
reclaimed.

Second, the Agency concluded that all
hazardous wastes. regardless of their
end use, may pose significant health and
environmental hazards. Wastes that
present a hazard in storage or transport
arguably pose the same danger in
storage or transport irrespective of
whether they are destined for disposal
or for use, re-use, recycle or reclamation.
Wastes which are used or re-used by
being placed on the land—e.g.,
chemical-bearing sludges used as
fertilizers, contaminated waste oil used
as a dust suppressant on roads and
radioactive mining wastes used as
residential land fill-~may pose almost
the same hazards as if they were simply
dumped there. Wastes which are used.
re-used, recycled or reclaimed in some
other fashion, and the facilities which
recycle or reclaim them, may also create
serious heaith or environmental
problems. For example, waste drums
containing hazardous residues which
were used as municipal trash cans have
injured children: waste solvent
reclamation facilities have caused
serious air pollution problems.

Third. EPA decided that excluding
wastes that are used, re-used, recycled
or reclaimed from the Subtitle C system
would make the regulatory program
largely unworkable and create a major
regulatory loophole not intended by the
Act. Without a manifest system (or its
functional equivalent) there would be no
way of assuring that wastes which were
intended to be used. re-used, recycled or
reclaimed were in fact delivered to their
intended destination. Whether a waste
was subject to Subtitle C requirements
would be based primarily on the intent
of the person handling it. This would
make the requirements difficult to
enforce and theoretically allow wastes
o move in and out of the hazardous
waste management system depending
un what the person then handling the
waste planned to do with it.

Finally, the Agency decided that,
insofar as feasible, its regulations
should try to achieve a workable
balance between the requirement in
Subtitle C that hazardous waste be
properly managed and RCRA's overall
ubjective of promoting the use, re-use,
recycling and reclamation of wastes.
The use, re-use, recycling and
reclamation uf wastes not only helps
preserve valuable natural resources and

reduces the environmental problems
which stem from the exploitation of
those resources, but, if properly
conducted. may eliminate or reduce
some of the hazards associated with
other types of waste management and
alleviate the strain on national disposal
capacity. For this reason, EPA proposed
to regulate only those uses and re-uses
which could readily be expected to pose
significant health and environmental
hazards.

EPA received a substantial number of
comments on its proposed construction
of the statutory definition of “solid
waste” and “other discarded materials.”
Virtually all commenters agreed that the
terms encompassed materials which
were destined for disposal. There was
substantially less consensus on EPA's
proposed regulation of used, re-used,
recycled or reclaimed wastes. Some
commenters argued that EPA had no
authority under RCRA to regulate
wastes which were used, re-used,
recycled or reclaimed. Others contended
that the Agency did have such authority
and that comprehensive regulation of
the use and recycling of hazardous
waste was essential to protect public
health and the environment and to make
the hazardous waste management
system workable. Still other commenters
claimed that imposing stringent Subtitle
C requirements on waste use, re-use,
recycling and recovery would
discourage such activities, thwarting one
of the primary objectives of RCRA and
further aggravating hazardous waste
management problems.

1. Legal Authority to Regulate Wastes
That Are Used, Re-used, Recycled or
Recovered. Most commenters who
challenged EPA’s authority to regulate
the use, re-use, recycling or reclamation
of wastes based their contention on the
term “other discarded material” in the
statutory definition of “solid waste”.
The common meaning of this term, they
argued, would preclude regulating as
“solid waste"” wastes which were not
intended to be “thrown away" or
“abandoned” or which were of “no
further use".

The United States Court of Appeals
for the D.C. Circuit has already rejected
this argument in United States Brewers’
Association, Inc. v. EPA. 600 F.2d 974 ~
(D.C. Cir. 1979), a lawsuit challenging a
beverage container recycling guideline
issued by EPA under Section 1008(a)(1)
of RCRA. The petitioners in that
proceeding contended, inter alia, that
beverage containers were not “solid
waste"” until “discarded" and therefore
that EPA had no authority under Section
1008(a)(1} to issue solid waste
management guidelines requiring that

beverages be sold in returnable
containers, or that a minimum deposit
be charged on containers (to encourage
their return). The Court of Appeals gave
short shrift to this contention, noting
that it:

flies squarely in the face of the explicit
definition in the statute. Section 1008(a)
directs EPA to publish “suggested guidelines
for solid waste management”, which, as
defined in section 1004(30) expressly includes
“planning or management respecting resource
recovery and resource conservation” . . . and
*“utilization of recovered resources" [600 F. 2d
at 982-583),

We think the Court's conclusion is
applicable to the rest of RCRA as well.
It seems highly improbable that
Congress would have intended the term
“solid waste” to include recycled wastes
under Section 1008(a)(1) but not under
Subtitle C. Indeed, RCRA and its
legislative history evidence a clear
Congressional intent that the terms
“solid waste" and “hazardous waste”
encompass wastes that are used, re-
used, recycled or recovered wherever
such terms are used in the statute.

For example, Section 1004 of RCRA
contains numerous definitions—
including the definition of “Hazardous
Waste Management”, the title of
Subtitle C—which would be self
contradictory if the terms “solid waste”
and "hazardous waste” did not include
wastes which were used, re-used,
recycled or recovered. See, e.g., Sections
1004(7), (18)—{24), (29) and (34). The
repeated references to resource recovery
and congervation in the statute would
be similarly meaningless if solid wastes
were never recycled, recovered or
reclaimed. See. e.g., Sections 1002(c)(2)
and (3), 1003(1) and (5)-(8), 2003,
4002(c)(10). 4003(5) and (8), 4008(a)(2)(A)
and (d}, 5001, 5002 and 6002(c)}—{(g).

The legislative history of RCRA
further supports this construction of the
terms "solid waste"” and "discarded
material”. The report of the House
Committee on Interstate and Foreign
Commerce on RCRA, for example,
makes it clear that the term “discarded
material” is meant to expand, not limit,
the common meaning of the term “solid
waste" (H.R. Rep. at 2). Other references
in the legislative history confirm that the
term “discarded material" covers
wastes which are being recycled (see,
e.g. H.R. Rep. at 3, 10). Several of the
damage incidents cited by Congress as
justification for establishing a national
hazardous waste management system
resulted from recycling or re-use
activities (H.R. Rep. at 17, 19 and 22).
Discussions of resource conservation
and recovery activities presume the
existence of a solid waste from which
valuable resources can be reclaimed. =
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See, e.g.. HR. Rep. at 3, 4, 10, 11; S. Rep.
at 2, 4, 6 (1978),

In short, under RCRA solid wastes do
not cease {o be solid wastes simply
because they are being used, re-used,
recycled or reclaimed. Rather, use, re-
use, recycling, resource recovery and
reclamation are ways of managing solid
wastes which, if properly conducted,
can avoid environmental hazards,
protect scarce land supply. and reduce
the nation's reliance on foreign energy
and materials (H.R. Rep. at 4).

A number of commenters suggested
that Congress could not have intended
the term “solid waste” to include
hazardous wastes which are used, re-
used, recycled or reclaimed because the
regulation of such wastes under Subtitle
C would thwart RCRA's broad resource
congervation and recovery objectives.

EPA does not agree. Although
promoting waste re-use and recovery is
certainly one of the goals of RCRA,
Subtitle C does not require EPA to
consider resource recovery implications
in establishing hazardous waste
management standards; nor does it
suggest that promoting resource
recovery should take precedence over
assuring proper management of
hazardous wastes. Furthermore, EPA
does not agree that frustrating resource
recovery is an inevitable result of
requiring hazardous waste to be
properly managed. As discussed below,
EPA believes it may be possible to
achieve a workable balance between
Subtitle C's mandate that hazardous
wastes be handled in an
environmentally sound manner and
RCRA's overall objective of encouraging
th re-use and reclamation of wastes.
However, in the event such a balance
cannot be achieved, Congress’
“ovetriding concern”—the safe handling
of hazardous wastes (H.R. Rep. at 3) and
the elimination of “the last remaining
loophole"” in environmental regulation
(H.R. Rep. at 4)—must prevail.

2. Assuring Proper Management of
Hazardous Waste and Encouraging
Resource Recovery. The comments
which EPA received on its proposal to
regulate the use, re-use, recycling and
recovery of hazardous waste in many
ways mirrored the competing objectives
which the Agency was trying to achieve
in its proposal. Many commenters
argued that EPA’s approach would
discourage the beneficial use and
recycling of hazardous wastes by so
escalating the cost of using or recycling
wastes that they could no longer
compete with virgin products, by
increasing administrative burdens for
the waste user or reclaimer, and by
labeling recycling activities as another
form of “hazardous waste” )

management. These commenters also
suggested that the regulation of waste
uses and reclamation would pose
serious practical problems—e.g.,
distinguishing between wastes and
commercial by-products and
intermediates, issuing permits for
certain types of re-uses—and that EPA's
proposed Section 3004 standards were
not appropiate for many waste use and
reclamation activities. Other
commenters, citing the types of
considerations outlined above,
applauded EPA’s regulation of the use
and reclamation of hazardous wastes
and urged that its proposed list of
regulated waste re-uses and recycling
operations be expanded to include the
reclamation of waste solvents, the
burning of spent catalysts and other
organic wastes for energy, the use of
metal-bearing sludges as fertilizers, the
use of waste acids, and the re-use of
contaminated drums. Still other
commenters suggested that, at a
minimurm, wastes destined for re-use, or
reclamation be properly stored and
manifested.

EPA does not agree with the largely
unsubstantiated claims of commenters
that controlling the use and recycling of
hazardous waste will necessarily
discourage bona fide, environmentally
sound re-use and reclamation activities.
The impact of EPA’s regulations on
waste use and recovery will, in the
Agency's opinion, hinge almost
exclusively on the relative costs’of re-
use versus disposal. As disposal costs
increase, it seems reasonable to expect
that it will become profitable or more
profitable to recycle or re-use wastes
{even if regulated) than to dispose of
them. EPA received no data during the
comment period to suggest the contrary.

Commenters’ claims about the chilling
effect of regulating recycle and re-use
activities also seem somewhat
exaggerated. In many cases, Federal or
State regulation of these activities
should legitimatize, not stigmatize, them
in the eyes of the public and increase
the flow of wastes to well-operated
facilities. Indeed, EPA received
comments from several waste recyclers
urging the Agency to extend Subtitle C
control to their operations for these very
reasons. ‘ ]

EPA does agree, however, that its
proposed Section 3004 treatment and
disposal standards (as well as the °
standards promulgated today) may not
be well-suited for regulating all
hazardous waste recovery and
reclamation facilities or for regulating
all uses and re-uses of hazardous waste.
These standards are designed primarily
to minimize the health and

environmental hazards posed by
traditional hazardous waste treatment
and disposal facilities-—such as
incinerators and landfills, [n many
cases, the health and environmental
dangers associated with the use or re-
use of hazardous waste or with the
recycle and rec'amation operations are
different in nature or degree, and
therefore may justify the imposition of
different management standards. For
example, air emissions generated by the
burning of waste oil for energy recovery
can probably be effectively controlled
without requiring boilers to meet
hazardous waste incinerator
requirements. Similarly, the leaching of
metals from slag used in roadbeds can
probably be successfully minimized
without requiring compliance with
Section 3004 landfill criteria.

At the same time, EPA also concedes
that its proposed Section 3001
regulations probably did not go far
enough in controlling the re-use and
reclamation of hazardous waste. For
example, there are a number of waste
recycling operations which were not
covered by EPA's proposed regulation—
e.g., solvent reclamation—which have
been known to cause serious health and
environmental hazards and should be
subject to Subtitle C regulation. The
long-term storage of hazardous wastes
prior to recycling is another area where
there have been damage incidents (e.g.,
the incident at the Silresim Chemical
Company) and where Subtitle C controls
would appear to be essential for
environmental protection.

In short, EPA acknowledges that it
could have done a better job in ita
proposed regulations of attempting to
balance Subtitle C's mandate that
hazardous wastes be properly managed
with RCRA’s overall objective of
promoting resource recovery. As we
discovered during the comment period,
however, this is not an easy task, and
given other priorities in developing the
regulations promulgated today, we have
only been able to complete the first
phase of it to date. That first phase, as
well as EPA's long term plans for
regulating the use, re-use, recycling and
reclamation of hazardous wastes are
discussed in sections IV.B.3. and IV.B4.,
respectively, of this preamble. As
indicated in those sections, we believe
this program, when completed, will be
responsive to the two major deficiencies
in EPA's proposed regulation identified
above.

3. Regulating the Storagé and
Transportation of Hazardous Wastes
Prior to Use, Re-use, Recycling or
Reclamation; Defining “Waste". As
discussed above, EPA generally agrees
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that many of its proposed (and final)
treatment and disposal standards were
not particularly well-suited for
hazardous waste recycling and
reclamation operations or for uses and
re-uses of hazardous wastes. Because of
the need to resolve other, more pressing
issues in the rule published today, we
have not been able to formulate more
appropriate standards to date. We are
therefore deferring Subtitle C regulation
of the actual use and re-use of
hazardous wastes and hazardous waste
recycling and reclamation activities
until such standards can be developed
(§ 261.6(a)). As noted in section I[V.B.4.,
we hope ta begin issuing those
standards later this year.

This temporary deferral. it should be
noted, is confined to bona fide
“legitimate” and “beneficial” uses and
recycling of hazardous wastes. Sham
uses and recovery or reclamation
activities—e.g., “landfilling” or “land
reclamation” which is actually disposal
and burning organic wastes that have
little or no heat value in industrial
boilers under the guise of energy
recovery—are not within its scope and,
if conducted in violation of Subtitle C
requirements, will be subject to
erforcement under Section 3008 of
RCRA. In enforcing this provision, EPA
will be particularly suspicious of use,
and reclamation operations which were
not conducted prior to the publication of
these regulations.

We do not think that the types of
criticisms which have been made of
EPA's proposal to apply its treatment
and disposal standards to the use, re-
use, recycling and reclamation of
hazardous waste are applicable to those
regulations which govern waste
management prior to actual use, re-use,
recycling or reclamation—i/.c., the
standards for generators, transporters
and owners and operators of storage
facilities, During these stages of the
waste handling process, wastes present
essentially the same hazards, and
should therefore require essentially the
same management, itrespective of
whether they are destined for disposal
or for re-use and recycling.

EPA has concluded, therefore, that
although we are not now prepared to
issue standards regulating the actual
use, re-use, recycling and reclamation of
hazardous wastes, we can and should
begin to control the transportation and
storage of wastes prior to use, re-use,
recycling and reclamation, and that the
general management standards set forth
in Parts 262, 263 and selected sections of
Parts 264 and 265 are entirely
appropriate for that purpose.

The decision to regulate hazardous
waste use and recycling necessitates the

development of a working definition of
“waste" which can appropriately
distinguish between “wastes" and other
materials {such as products and
chemical intermediates) for purposes of
determining whether their use is subject
to RCRA's jurisdiction. Indeed, many
commenters criticized EPA for failing to
clearly distinguish between wastes and
other materials in its proposed
regulations and suggested language or
conceptual approaches which they
contended would draw that distinction.

We have carefully reviewed these
suggestions; most, however, were not
very useful. For example, a number of
comrenters suggested that the line of
demarcation between a “waste” and
other materials was whether a
substance had value. This definition
makes no sense in the context of recycle
and re-use activities, since a waste
which is being re-used or recycled by
definition “has value"”. See H.R. Rep. at
3. Definitions keyed to whether a waste
has a commercial use raise similar
problems.

Other commenters contended that the
proper inquiry was whether a material
was “historically reused” or was
“sometimes discarded". We think this is
a much more productive line of analysis
and is more consistent with the
language and legislative history of
RCRA and the purposes of Subtitle C.

A review of both RCRA and its
legislative history indicate that Congress
intended to regulate four broad
categories of materials as solid wastes
under RCRA, and particularly Subtitle
C. irrespective of their ultimate
disposition. The common thread linking
all these materials is that they are
“sometimes discarded.” Because they
are “sometimes discarded,” they not
only fall within the general mbric
“wagte", but also may become part of
the “discarded materials disposal
problem” (H.R. Rep. at 2) which
Congress sought to remedy under RCRA.
Proper tracking and management of

‘these materials under Subtitle C would’

assure that they did not become part of
this problem because they would be
either properly disposed of or properly
used or reclaimed.

The first category of materials which
are regulated as “wastes” under RCRA
are “garbage, refuse (and) sludge”
(Section 1004{27)). These materials are
almost always thrown away, and it is
clear from both Section 1004(27) of the
statute and its legislative history (H.R.
Rep. at 2-4; S, Rep. at 5) that Congress
regarded them as "wastes” regardless of
their intended end use.

Of those materials which are not
garbage, refuse or sludge, it also sesms
clear.that any material which is

intended to be or is in fact thrown away,
abandoned or destroyed is a "waste.”
As noted above, there appears to be no
disagreement among commenters on this
point and of course it is fully supported
by the legislative history of RCRA.

Of those materials which do not fall
into either of these two categories—i.e.,
materials other than garbage, refuse or
sludge which are (or are intended to be)
used, re-used, recycled or reclaimed—it
appears that there are two types of
substances which Congress intended to
be regulated as “wastes” under RCRA.

The first are materials like waste
solvents, paint wastes, waste acids,
used drums and waste oil. These are
what Congress referred to in the
legisiative history as “post-consumer
wastes” or wastes which have "served
their intended purpose” {H.R. Rep, at 2
and 9). While acknowledging that some
of these post-consumer wastes might be
recycled [see H.R. Rep. at 3, 10),
Congress also recognized that they were
sometimes discarded. and therefore
were “wastes"” (see H.R. Rep. at 9-10).

The second are tars, residues, slags
and other materials which are
incidentally generated as part of a
manufacturing or mining process. A
major concern of Congress in enacting
RCRA was to assure regulation of “the
waste by-products of the nation's
manufacturing processes” (H.R. Rep. at
2) and “the by-products of the
productive process” (H.R. Rep. at 9).
There is nothing in the legislative
history which suggests that these terms
refer only to the by-products of pollution
control. Indeed, even the definition of
sludge in Section 1004(26A) indicates
Congress was not simply concerned
about wastewater treatment slurries and
sludges and emission control dusts, but
also materials having “similar
characteristics and effects”. The term
“similar characteristics" would suggest
that such materials not only contain
similar types of substances but, like
pollution control sludges and dusts, are
also incidentally produced as a result of
industrial processes; the term "similar
. . . effects” implies that such materials,
like wastewater and emission control
sludges, are also sometimes discarded in
ways that pose environmental problems.

EPA has incorporated these concepts
into a definition of “solid waste" in
§ 261.2. This term is defined to include
“garbage”, “refuse”, “sludge” and “other
waste material” (§ 261.2(a)). "Other
waste material” is in turn defined as (i}
materials which are discarded {or stored
or accumulated for that purpose), (ii)
materials which have served their
original intended purpose and are
sometimes discarded and (ifi) materials
which are incidentally generated during
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manufacturing or mining operations and
are sometimes discarded (§ 261.2(b)).
This latter category of materials
expressly excludes primary products
and product intermediates (§ 261.2(d)).

We are fairly confident that this
definition will properly differentiate
between “wastes” and other material
with respect to those particular solid
wastes that have been listed as
hazardous wastes in Subpart D. In
developing Subpart I, EPA has been
careful to list only those materials that
are either sludges, used materials which
are typically discarded (e.g., spent
solvents) or manufacturing by-products
which are typically discarded (e.g.,
distillation residues). We have tried to
avoid listing materials that are always
used for manufacturing other products,
because we believe that those are
actually product intermediates, not
wastes. Given the complexity of many
manufacturing operations, however, it is
possible that we might have erred in a
few cases and we urge the public to
bring these to our attention.

We are somewhat less confident that
our definition of solid waste,
particularly its inclusion of used
materials and by-products, will work for
all the materials which might exhibit the
Subtitle C characteristics. For this
reason, we are at the present time
confining our regulation of the storage
and transportation of wastes prior to
use, re-use, recycling and reclamation to
sludges, wastes listed in Subpart D) and
waste mixtures containing wastes listed
in Subpart D (§ 261.6{b)}. As discussed
above, we are fairly sure that all these
materials are “wastes” whose use, re-
use, recycling and reclamation is subject
to jurisdiction under RCRA.

As noted in Section IILB,, the
definition of “solid waste" is being
issued as an interim final regulation. We
are expressly soliciting comment on
whether its application to unlisted
materials (as well as listed wastes)
leads to absurd results, and, if so, what
these situations are and how they might
be remedied by specific revisions to
§ 261.2.

4. Regulating the Actual Use, Re-Use,
Recycling and Reclamation of
Hazardous Wastes. One approach to
regulating the use, re-use, recycling and
reclamation of hazardous wastes which
a number of commenters suggested and
which EPA is considering very seriously
is waste-specific, use-specific
management standards. This approach
would help avoid the problems,
discussed above, of attempting to apply
standards which are designed to deal
with traditional waste disposal and
treatment operations, such as landfills,
to re-use and recycle activities.

EPA intends to begin issuing such
standards in the fall of 1980, In some
cases, these standards may require full
or partial compliance with existing
Subtitle C requirements; in others, they
may include a special set of
requirements (to be established in Part
266) which have been developed for a
particular hazardous waste use or
recovery operation. Using this
regulatory approach, we believe we can
not only better tailor Subtitle C
management standards to the health
and environmental hazards posed by
use and recycling activities but also
achieve a better balance between
RCRA's dual goals of protecting human
health and the environment and
promoting resource conservation and
recovery.

In the fall of 1980, we expect to start
dealing with the following hazardous
waste use and recovery operations:

Use o Recovery

Aeclamation

and phosphate mwnmg and  Use in buking procucts
procassing wastos,
Wante of.......c..ccooommrmmnrmserrereens . Road oding and use in other
{and applicatons
Burreng as a fuel
Reciaiming and re-rafining
Residuss from the production Buming as a fusl
of chiorinated hydrocarbons.

These operations were identified by
commenters as being among those
which posed the most serious potential
health or environmental hazards and/or
were the most ubiquitous. EPA agrees,
and therefore will begin establishing
standards for these activities first,

At a later date, possibly by the fall of
1981, we intend to address the re-use
and recycling of other hazardous
wastes, including but not limited to the
following:

Waste Usa or Recovary

Resuos om the production of Burning as & fual
organic chemicals histed in Sub.
part D (othar than chionnated

hydrocarbons).

Activated carbon uted to treat Regenacation
harardous wasies.

Wastewntsr and ar  amwssion Ferbhizers and sod
treatment siudges isted in Sub-  condibonars

pant D. Other uses on the land

Eventually, EPA hopes to regulate the
use, re-use, recycling and reclamation of
all hazardous wastes listed in Subpart D
which are known to be used; r¢-used or
recycled. Our plans for extending
regulatory coverage to unlisted
hazardous wastes are less certain at this
time because we do not have a good
inventory of these wastes. As data are
collected through the Section 3010
notification and annual reporting un.der

Parts 262, 264 and 265, we hope to
develop a more specific plan for
regulating the use and recycling of these
wastes. i

EPA is anxious to obtain public
comment on this approach. We
specifically invite comments on the
following questions:

1. Are there other hazardous wastes,
particularly wastes listed in Subpart D,
that should be placed on the above lists
and given priority?

2. Are the above-listed wastes uged or
recycled in other ways that require
regulation? If so, what types of
regulatory controls would be
appropriate?

3. Is there any reason not to prohibit
the land disposal of spent solvents listed
in Subpart D and require that they be
reclaimed or destroyed? Is it necessary
to manifest these wastes to assure that
they are delivered to reclamation or
treatment facilities? Can such facilities
be effectively regulated by rule—i.e.,
without individual permits?

4. Can the radiation hazards posed by
radioactive mining wastes and
phosphate mining and processing
wastes be adequately controlled by (a)
prohibiting the use of these wastes in
residential construction and (b)
imposing a few simple requirements on
the use of these wastes as fill for land
where habitable structures might be
built?

5. Can facilities which burn waste oil
as a fuel or reclaim or refine waste oil
be adequately regulated by rule—i.e.,
without individual permits? Is there any
reason not to prohibit the use of waste
oil for road oiling, dust suppression and
other land (and water) applications?

6. Should full Subtitle C standards be
applied to the use, re-use, recycling and
reclamation of residues from the
production of chlorinated hydrocarbons?
From the production of other organic
chemicals? If not, for what residues and
uses should special standards be
applied and what should those
standards be?

7. Should full Subtitle C standards be
applied to the regeneratiorr of activated
carbon? If not, what standards should
be applied?

8. Can sites where waste treatment
sludges are used as fertilizers, as soil
conditioners or in other land
applications be effectively regulated by
rule—i.e., without individual permits?

In each of the foregoing areas of
inquiry, EPA would appreciate the
submission of any relevant facts and
data. Unsubstantiated opinions are
generally not very helpful to us in
coming to grips with these types of
issues. On the other hand, information
on the quantity of waste which is used
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or recycled. management practices,
environmental emissions that attend use
or recycling, health and environmental
effects resulting from use and recycling
and other specific data are very useful.
We also invite commenters to submit
specific proposed standards or
suggestions for how standards might be
developed. For example, where wastes
might be burned as a supplemental fuel
i industrial boilers, proposals on fuel
ratios, burning temperatures. emission
control requirements and residue
disposal requirements would be useful.
Obviously, the more specific and
constructive the suggestions, the more
helpful they will be in our rulemaking.

C. Section 261.3 (Definition of
Hazardous Waste)

This section is a new provision which
does not have a direct counterpart in the
proposed regulations. It has been added
for purposes of clarification and in
response to questions raised during the
comment period concerning waste
mixtures and when hazardous wastes
hecome subject to and cease to be
subject to the Subtitle C hazardous
waste management system.

If a material is a hazardous waste
within the meaning of this section it
must be managed in accordance with
EPA's Part 2682 through 265 standards
and its Part 122 through 124 permitting
requirements unless covered by one of
the exclusions in those regulations or
one of the Part 261 special management
provisions (§§ 261.5 and 261.6).

1. What is a Hozardous Waste?
Paragraph (a) of this section defines
what a hazardous waste is. It provides
that a solid waste is a hazardous waste
if it is not excluded under § 261.4(b) and
it either (1) is listed as a hazardous
waste in Subpart D, (2) is a waste
mixture containing one or more
hazardous wastes listed in Subpart D or
(3) exhibits one or more characteristics
of hazardous waste identified in Subpart
C. A listed wuste or a solid waste
mixture containing a listed waste which
15 generated by a particular facility may
be excluded under the rulemaking
procedures prescribed in §§ 260.20 and
260.22 {see section VIILC., below). In
that event, it will be considered a
hazardous waste only if it exhibits one
or more of the characteristics.

Except for waste mixtures, all these
provisions were contained in EPA's
December 18, 1978 proposal (see
§§ 250.10 (b) and (d)(2), 250.13 and
250.14). The waste mixtures provision is
a clarification which has been added in
response to inquiries about whether
mixtures of hazardous and
nonhazardous wastes wouid be subject
to Subtitle C requirements. This is a

very real issue in real-world waste
management, since many hazardous
wastes are mixed with non-hazardous
wastes or other hazardous wastes
during storage, treatment, or disposal.

Although it was not expressly stated
in the proposed regulation, EPA
intended waste mixtures containing
listed hazardous wastes to be
considered a hazardous waste and
managed accordingly. Without such a
rule, generators could evade Subtitle C
requirements simply by commingling
listed wastes with nonhazardous solid
waste. Most of these waste mixtures
would not be caught by the Subpart C
characteristics because they would
contain wastes which were listed for
reasons other than that they exhibit the
characteristics (e.g., they contain
carcinogens, mutagens or toxic organic
materials). Obviously, this would leave
a major loophole in the Subtitle C
management system and create
inconsistencies in how wastes must be
managed under that system.

EPA recognizes that designating all
waste mixtures containing listed wastes
as hazardous wastes under Subtitle C
may create some inequities. For
example, this approach may result in
some waste mixtures which contain
only very small amounts of listed
hazardous wastes or which commingle
waste in a way which renders them
nonhazardous (e.g.. neutralization)
having to be managed under Subtitle C.
We have tried to address this problem
by establishing provisions for amending
this paragraph to exclude waste
mixtures produced by individual
facilities, if they can show that the
mixture (or each constituent listed
hazardous waste) is not hazardous,
based on the criteria for which the
consistuent hazardous wastes were
listed. Because this is a rulemaking
procedure, it will, as a practical matter,
only be useful for facilities which
routinely mix wastes in relatively
constant proportions. With a regulated
community potentially numbering in the
hundreds of thousands, we simply do
not have the resources to process
petitions for exempting *“one-shot”
waste mixtures. Moreover, in most of
these one-time cases, it seems likely that
the burden of having to manage a waste
mixture as a hazardous waste could be
easily avoided by carefully segregating
hazardous and non-hazardous waste.

We know of no other effective
regulatory mechanism for dealing with
wagste mixtures containing listed
hazardous wastes. Because the potential
combinations of listed wastes and other
wastes are infinite, we have been
unabie to devise any workable, broadly

applicable formula which would
distinguish between those waste
mixtures which are and are not
hazardous. If any members of the public
have suggestions for other approaches,
we would appreciate having them
brought to our attention for future
rulemaking.

Waste mixtures containing only
wastes which meet the characteristics
are treated just like any other solid
waste /.e., they will be considered
hazardous only if they exhibit the
characteristics. EPA recognizes that this
may not be an altogether satisfactory
regulatory approach. While it would no
doubt encourage some desirable mixing
of wastes, it would also allow some
wastes (principally wastes caught by
EPA'’s extraction procedure) to escape
regulation merely by being mixed with
other wastes or other materials. We
know of no solution to this problem
which does not create major
inconsistencies in the way wastes are
determined to be hazardous under
Subpart C of this regulation. Again, if
the public has suggestions for other
ways of dealing with this issue, we
would like to receive them.

2. When Does a Waste Become a
Hazardous Waste? Paragraph (b)
provides three simple rules for
determining when a solid waste
becomes a hazardous waste and
therefore must be managed under
Subtitle C, It has been provided in
response to comment requesting
clarification on this issue.

Paragraph (b) states that a solid waste
which is a hazardous waste because it is
listed in Subpart D must begin to be
managed as a hazardous waste when it
first meets the Subpart D listing
description. Most of the hazardous
wastes listed in §§ 261.31 and 261.32 of
Subpart D are process residues,
emission control dusts, or wustewater
treatment sludges, and the point in time
when they are created is generally well-
defined. For those used materials which
are listed as hazardous wastes in those
sections or § 261.33 {e.g.. spent solvents),
the point at which they meet the listing
description is somewhat less well-
defined. but generally occurs when their
intended use has ceased, and they begin
to be accumulated or stored for disposal,
re-uge or reclamation.

In the case of a waste mixture
containing a listed hazardous waste,
paragraph (b) requires that the waste
mixture be managed as a hazardous
waste as soon as the listed waste is
added to it. The listed waste, of course,
must be handled as a hazardous waste
prior to that time.

Finally, paragraph (b) provides that a
solid waste is a8 hazardous waste
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whenever it exhibits one or mare of the
charactcristics. As a practical matter,
this means that persons handling solid
wastes must determine whether they.
meet the characteristics whenever the
management of the solid wastes would
potentially be subject to EPA’s Part 262
through 265 regulations.

The following examples illustrate how .

this provision would operate in practice:

» The ABC Company stores waste
acid on-site in containers prior to
transport off-site for disposal. The
company must determine whether the
acid meets Subpart C characteristics
when it is poured into the containers.

* The DEF Company pipes waste acid
into & tank, where it is neutralized by
adding lime, The company must
determine whether the acid meets
Subpart C characteristics when it enters
the neutralization tank. The
neutralization operation is a treatment
process.

* The GHI Company pipes waste acid
into a tank truck for transport to an off-
site treatment facility. The company
must determine whether the acid meets
Subpart C characteristics when it enters
the tank truck.

* The JKL Company produces a
wastewater which is piped into a
surface impoundment, for the purposes
of treatment prior to point-source
discharge into surface waters. During
treatment a sludge forms. This sludge is
periodically dredged from the
impoundment and disposed of. The
company must determine (1) whether
the wastewater meets Subpart C
characteristics when it enters the
impoundment and (2) whether the
sludge meets Subpart C characteristics
when it begins to accumulate on the
bottom of the impoundment.

In drafting paragraph (b), EPA has
attempted to cover the most common
types of waste generation and
management scenarios. The Agency
recognizes, however, that some
companies may generate and handle
wastes in ways not contemplated by
EPA and for which a strict application of
paragraph (b) would make no sense. We
would appreciate having those instances
brought to our attention so that we can
decide whether additional rulemaking or
issuing guidance is appropriate for
dealing with these situations,

3. When Does a Hazardous Waste
Cease to be a Hazardous Waste?
Paragraphs (c} and (d) of this section
explain when a hazardous waste ceases
to be a hazardous waste and therefore is
no longer subject to Subtitle C
requirements. These are new provisions
which have been added both in
response to comment and as a logical
outgrowth of paragraph (b).

Paragraph {(c) provides that a
hazardous waste remains a hazardous
waste unless and until {1) it does not
exhibit any of the characteristics
identified in Subpart C and (2) where
the waste is listed in Subpart D {(or is a
mixture containing a waste listed in
Subpart D}, the waste [or each of its
constitutent listed wastes) is also
excluded from paragraph (c) under the
rulemaking procedures outlined in
§§ 260.20 and 260.22. As a practical
matter, this means that facilities which
store, dispose of or treat hazardous
waste must be considered hazardous
waste management facilities for as long
as they continue to contain hazardous
waste and that any wastes removed
from such facilities—including spills,
discharges or leakg—must be managed
as hazardous wastes.

EPA believes this is a very reasonable
and rational rule. Wastes are typically
stored for relatively short periods of
time. Although solids in the waste may
settle and the volume of the waste may
be reduced by evaporation during this
period, major chemical or biological
changes affecting the hazardous
character of the waste are unlikely to
occur. Hazardous wastes which are
disposed of in a landfill are more likely
to undergo change (principally through
leaching and anaerobic degradation),
but only very slowly and over a long
period of time.

Hazardous wastes placed in treatment
facilities {including incinerators, surface
impoundments and land treatment
facilities) will, by definition, change
character. However, treatment does not
necessarily “render [a] waste
nonhazardous” (Section 1004(34)). It
may only make it “amenable for
recovery, amenable for storage or
reduced in volume"; or it may only
eliminate one of several hazardous
properties. Moreovey, even in those
cases where treatment does ultimately
render a waste “nonhazardous”, the
waste will generally have been
hazardous during part or all of the
treatment process.

Paragraph {c) establishes a similar
rule with respect to solid wastes
generated by storage, disposal and
treatment—including leachate and
treatment residues such as sludges and
incinerator ash. Here, too, it is
reasonable to assume that these wastes,
which are derived from hazardous
wastes, are themselves hazardous.

Leachate is produced by the
percolation of liquid through wastes; it
typically contains solubilized heavy
metals and organic materials and is
virtually always highly toxic. Treatment
residues, by definition, contain waste
constituents which were removed during

treatment or which were not completely
destroyed by treatment. Sludges from
wastewater treatment typically contain
concentrated amounts of the toxic
substances which were in the
wastewater. Ash from the incineration
of hazardous wastes often contains
heavy metals and. if combustion is not
complete, undestroyed toxic organic
materials,

This is the best regulatory approach
we can devise at this time for dealing
with solid wastes generated by
hazardous waste management facilities.
We are not now in a position to
prescribe waste-specific treatment
standards which would identify those
processes which do and do not render
wastes or treatment residues
nonhazardous. To list treatment
residues on cage-by-case basis would be
an enormous job, and one which we
think, given the reasons outlined above,
is unnecessary.

This approach obviously is not
without deficiencies. For example, one
effect of treating wastes containing
synthetic organic materials may be to
create new hazardous constituents in
the waste or treatment residue. This
regulation obviously does not deal with
those new constituents. It also does not
cover run-off from hazardous waste
facilities on the theory that the water in
precipitation run-off in many cases may
not have had sufficient contact with the
waste to solubilize waste constituents.
(Of course if collected. run-off would be
a solid waste and, if it exhibited any of
the characteristics, would have to be
managed as a hazardous waste), For
purposes of future rulemaking, we would
be interested in any suggestions the
public has for dealing with these issues.

D, Section 261.4 (Exclusions)

EPA’s proposed Section 3001
regulations identified a-number of
wastes which would not be subject to
Subtitle C requirements because they
were either excluded from the statutory
definition of solid waste (§ 250.11(a)(7)),
not intended by Congress to be
regulated under Subtitle C (§ 250.10(d}(2)
{i) and (ii)), or subject to regulation
under other EPA statutes
(§ 250.10¢{d}{2)(iii}).

EPA received a number of comments
on these proposed exclugions. Some
commenters simply urged EPA to clarify
which wastes were covered by each of
the exclusions. Others challenged EPA's
justification for some of its proposed
exclusions. Still others contended that
additional wastes should be exempted
from regulation based on legislative
history or an alleged lack of
demonstrated harm to human health or
the environment.
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The exclusions contaimned in § 261.4
arc based on interpretations of the
statutory definition of “solid waste" and
on those parts of RCRA's legislative
history which indicate a Congressional
intent that certain waste streams should
not be regulated. Some commenters
suggested that certain waste streams
would never be hazardous and therefore
should be excluded from these
regulations. Those commenters did not,
however, provide sufficient information
on which EPA could base such sweeping
determinations. Generators of solid
wasles that are not hazardous may
determine that their wastes are non-
hazardous under these regulations. As
these regulations are implemented more
information will be developed ahout
specific waste streams. EPA will then be
1n a better position to make categorical
judgments about the lack of risk
presented by certain wastes. At thisg
time, however, EPA has limited the
exclusions in § 261.4 to those which are
based on expressed Congressional
intent.

‘The following is a discussion of the
specific exclusions contained in § 261.4:

1. Domestic Sewage. In defining “solid
waste" Section 1004(27) specifically
excludes “solid or dissolved material in
domestic sewage.” The proposed
regulation did not specifically define
“domestic sewage", but did contain
provisions that were based on an
interpretation of that term. Section
250.40(c)(3) of the proposed regulation
exempted owners and operators of
POTW'’s from all portions of the Section
3004 standards except those involving
the manifest system, recordkeeping and
reporting with respect to hazardous
wastes received by truck or rail. As
described in the preamble to the
proposed regulation, that decision was
based on the idea that the mixing of a
hazardous waste with domestic sewage
made the entire mixture a domestic
sewage excluded under Section 1004(27).

Commenters raised several objections
to this approach. First, commenters
argued that the only basis for an
exclusion under Section 3004 is one
based on health or environmental risk
rather than public ownership. Second,
commenters argued that some POTW's
will handle significant quantities of
hazardous waste and that such facilities
present the same environmental risks as
private facilities that treat, store or
dispose of hazardous waste. Third, some
commenters merely argued that if
POTW's are excluded because they
handle a significant portion of domestic
sewage, other private parties that
handle wastes of a similar mix should
be excluded also. Fourth, a commenter

said that the proposed regulation did not
clearly indicate whether a POTW could

ever be subject to Subtitle C jurisdiction
if it only treated industrial waste.

The term "domestic sewage”
generally denotes sanitary wastes that
pass through a sewer system. A waste
stream comprised entirely of sanitary
waste, that passes through a sewer
system is "domestic sewage" under any
reasonable interpretation of the
statutory exemption. This exemption
applies regardless of whether the sewer
system or the treatment works to which
it connects is publicly or privately
owned. '

A more difficult question is presented
when pure sanitary wastes are mixed
with other types of wastes in a sewer
system. The issue of whether such
mixed waste streams are within RCRA's
jurisdiction has broad implications and
thus it is necessary to carefully consider
the Congressional purpose behind the
exemption.

The legislative history of RCRA does
not specifically address the exemption
because it was a carry-over from the
Solid Waste Disposal Act, which RCRA
amended. The “domestic sewage”
exemption first appeared in the
definition of “solid waste" found in the
Solid Waste Disposal Act of 1965, The
legislative history of that act indicates
that the exemption was based on a
recommendation, made to the Congress
by the Administration, that “organic
solids in untreated domestic sewage” be
excluded from coverage because such
wastes were already subject to controls
under the Federal Water Pollution
Control Act (FWPCA). At that time, the
portion of the FWPCA that addressed
“untreated sewage" was the Federal
construction grant program, which gave
money to States and municipalities to
construct treatment works and to study
combined sewer systems. -

This legislative history suggests a
Congressional intent that the scope of
the “domestic sewage" exemption must
depend, in part, on the capacity of the
Agency's construction grants program to
address the environmental problems
arising from any exempted waste
streams. At the time the exemption was
enacted, and under the present Clean
Water Act, the Agency has grant
programs that assist states and localities
in the treatment of sanitary sewage by
POTW's.

EPA believes that the Conggessional
policy reflected in the legislative history
of the "domestic sewage” exemption
shouid guide the Agency in its regulation
of mixtures of sanitary waste with other
waste streams. Mixed waste streams
that pass through sewer systems to
publicly-owned treatment works

(POTW's) will be subject to controls
under the Clean Water Act. The
Agency's construction grants program
provides financial assistance for the
proper treatment of these wastes. In
addition the Agency's pretreatment
program provides a basis for EPA and
the local communities to insure that
users of sewer and treatment systems
do not dump wastes into the system that
will present environmental problems.
Under these circumstances EPA believes
that it is appropriate to include within
the “domestic sewage" exemption
mixtures of sanitary wastes and other
wastes that pass to POTW's. Since the
treatment of sewage by privately-owned
treatment works is not similarly
controlled through the Agency's
constructiongrant and pretreatment
program, the exemption would nat be
available for mixed waste streams going
to such treatment works.

The "domestic sewage” exemption is
only applicable to non-domestic wastes
that mix with sanitary wastes in a sewer
system leading to a POTW. An
industrial waste stream that never
mixes with sanitary wastes in the sewer
prior to treatment or storage does not
fall within the exemption, regardless of
the public or private ownership of the
treatment works. Defining the point at
which “mixture” occurs may seem to be
a relatively straightforward task.
Practical problems arise, however, in
defining the point at which mixture of
sanitary and other wastes occurs in a
complex sewer system. Moreover it is
particularly difficult to define this point
for regulatory purposes in such a way
that all parties understand when RCRA
obligations begin and end.

EPA has, therefore, decided that a
waste falls within the domestic sewage
exemption when it first enters a sewer
system that will mix it with sanitary
wastes prior to storage or treatment by a
POTW. EPA recognizes that this
interpretation brings various wastes
within the exemption before they are
actually mixed with sanitary wastes. In
light of the fact that the wastes will be
mixed prior to treatment and that the
mixture will be properly treated by the
POTW, EPA believes that the need for
administrative clarity in this otherwise
c¢omplicated regulatory program
warrants such an approach.

In response to the comments on the
exclusion of POTW's from Section 3004
standards, EPA has changed these
regulations to make clear that the
statutory exemption is one for "domestic
sewage” rather than POTW's. Facilities
receiving waste streams that are
exclusively made up of sanitary wastes
will not be subject to these regulations
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regardless of the public or private
ownership of the facility. Likewise a
POTW receiving industrial wastes that
do not mix with sanitary wastes prior to
treatment would be handling a solid
waste subject to these regulations.

The exclusion of domestic sewage and
mixtures that pass through sewer
systems to POTW's is based on
Congressional intent, not an Agency
determination about the relative health
and environmental risks presented by
such waste streams. The Agency
acknowledges that some mixtures of
domestic sewage with other wastes may
present environmental risks and that
some non-domestic wastes may have
properties similar to these of exempted
domestic wastes. In response EPA can
only assume that such factors were not
determinative in the Congress’ creation
of the exclusion.

The proposed regulation did not
contain a specific definition of domestic
sewage. EPA believes that the definition
of domestic sewage, and the provision
relating to mixtures of wastes with
domestic sewage, contained in these
regulations is a reasonable
interpretation of RCRA's statutory
language and legislative history. The
Agency has decided, however, to
promulgate this part of the regulation as
interim final in order to gain the benefit
of public comment on the concepts
involved. The Agency considered
several options for defining domestic
sewage and classifying mixtures of such
sewage with other wastes. Those
options included:

(1) Defining “domestic sewage” to
include all wastes mixed with sanitary
wastes;

(2) Limiting the exemption to only
sanitary wastes, treating any mixture of
sanitary wastes and other wastes as
solid wastes;

(3) Defining “domestic sewage” as any
waste made up primarily {i.e. more than
50% by volume) of sanitary waste
streams; and

{4) Linking the exemption for mixtures
to those that flowed into a “publicly-
serving” or “‘constructed-to-serve-the-
public” treatment works, rather than
POTW's.

The Agency is interested in comments
on these options and the selected
approach. as well as any other
suggested interpretations of the
provision. Commenters should recognize
that the Agency's selected approach is
based on an interpretation of
Congressional intent. The Agency is
interested generally in comments about
the impact of this approach on regulated
parties, but it particularly seeks
comment on how such effects relate to

the Congressional purpose of the
exemption expressed in RCRA's
legislative history,

These regulations, then, define
domestic sewage as untreated sanitary
wastes that pass through a sewer
system. Such wastes are excluded from
regulation as solid wastes under these
regulations. In addition mixtures of
wastes with domestic sewage that pass
through a sewer system to a publicly-
owned treatment works for treatment
are also excluded from regulation as
solid wastes.

2, Industrial Point Source Discharges.
The statutory definition of “solid waste"
in Section 1004(27) of RCRA excludes
“solid or dissolved materialsin . . .
industrial discharges which are point
sources subject to permits under Section
402 of the Federal Water Pollution
Control Act"”. In its proposed
regulations, EPA construed this phrase
to include only actual discharges into
navigable waters, not industrial
wastewaters upstream from the point of
discharge. The effect of this
interpretation was to require surface
impoundments, tanks, lagoons, holding
ponds and other facilities used to treat
or store hazardous industrial .
wastewater to meet Section 3004
standards and to obtain a Section 3005
permit. See 43 FR 58993 and proposed
§§ 250.45-3 and 250.45-4.

The application of Subtitle C
requirements to wastewater treatment
impoundments was one of the most
controversial aspects of EPA's proposed
hazardous waste regulations. Most of
commernters’ objections to EPA's
proposal as they pertain to Section 3004
interim status requirements are
discussed in the preamble to the Section
3004 regulations published elsewhere in
today's Federal Register. The only one
addressed here is commenters' argument
that the “industrial discharge” exclusion
in Section 1004(27) refers to the entire
wastewaler stream, not simply the point
source discharge, and that EPA
therefore has no authority under RCRA
to regulate industrial wastewater
holding or treatment facilities.

This contention is not supported by
either the plain language of the statute
or its legislative history. The obvious
purpose of the industrial point source
discharge exclusion in Section 1004(27)
was to avoid duplicative regulation of
point source discharges under RCRA
and the Clean Water Act. Without such
a provision, the discharge of wastewater
into navigable waters would be
“disposal” of salid waste, and
potentially subject to regulation under
both the Clean Water Act and Subtitle
C. These considerations do not apply to
industrial wastewaters prior to

discharge since most of the
environmental hazards posed by
wastewaters in treatment and holding
facilities—primarily groundwater
contamination—cannot be controlled
under the Clean Water Act or other EPA
statutes,

Had Congress intended to exempt
industrial wastewaters in storage and
treatment facilities from all RCRA
requirements, it seems unlikely that the
House Report on RCRA would have
cited, as justification for the
development of a national hazardous
waste management program, numerous
damage incidents which appear 10 have
involved leakage or overflow from
industrial wastewater impoundments.
See, e.g., H.R. Rep. at 21. Nor would
Congress have used the term
“discharge” in Section 1004(27). This is a
term of art under the Clean Water Act
(Section 504(12)) and refers only to the
“addition of any pollutant to navigable
waters", not to industrial wastewaters
prior to and during treatment.

Since the comment period closed on
EPA's regulations, both Houses of
Congress have passed amendments to
RCRA which are designed to provide
EPA with more flexibility under Subtitle
C in setting standards for and issuing
permits to existing facilities which treat
or store hazardous wastewaler. See
Section 3{a)(2) of H.R. 3994 and Section
7 of 8. 1156. See also S. Rep. No. 98-172,
96th Cong., 1st Sess. 3 (1979); Cong. Rec.
56819, June 4, 1979 (daily ed.); Cong.
Rec. H1094-1096, February 20, 1980
(daily ed.). These proposed amendments
and the accompanying legisiative
history should lay to rest any question
of whether Congress intended industrial
wastewaters in holding or treatment
facilities to be regulated as “solid
waste" under RCRA. '

3. Other Statutory Exclusions. The
definition of “solid waste" in Section
1004(27} excludes two ather classes of
wastes. “Solid or dissolved materials in
irrigation return flows" and “source,
special nuclear, or byproduct material
as defined by the Atomic Energy Act of
1954" are not “solid waste” under
RCRA. -

In § 250.40(e) of the proposed
regulation these two categories of
wastes were excluded from regulation
under Section 3004. No substantial
comment was received on these
exclusions. In these final regulations
under Section 3001, the Agency has
specifically excluded these materials
from regulation as solid waste in accord
with the statutory definition of “solid
waste."”

4. Household Wastes. Under
§ 250.20(c)(4) of the proposed regulation,
a person or Federal agency who
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generated only houschold refuse or
household septic tank pumpings was
excluded from regulation as a generator
of hazardous waste. "Household refuse”
was defined as trash or rubbish
ardinarily produced by a family at their
home. This exclusion, which also was
available to apartment houses,
condominiums and hotels. was based on
the legislative history of RCRA.

The few commenters that addressed
this provision made two general points,
First they said that the “'ordinarily
produced” portion of the proposed
“household refuse” definition might not
include certain materials such as
medicinal drugs and ointments,
household cleaning agents and solvents,
waste oils, paints and pesticides that
might be purchased at a grocery, drug or
hardware store. Second, a commenter
pointed out that a Federal agency could
not, by definition, produce household
wastes.

The Agency has retained the general
concept contained in proposed
§ 250.20(c)(4) in these regulations. The
pravision is stated, however, as an
exclusion of a waste stream—namely
“household wastes"-—rather than as an
exclusion of a class of generators. This
change is more in accord with legislative
intent. The exclusion is based on
language in the Senate Report which
states:

{The hazardous waste program) is not to be
used to control the dispasal of substances
used in households or to extend control over
general municipal wastes based on the
presence of such substances. ‘

(S. Rep. No. 94--988, 94th Cong., 2nd Sess., at
16.)

This indicates Congressional intent to
exclude waste streams generated by
consumers at the household level. Since
the wastes generated at hotels and
motels are essentially the same as those
generated by consumers in their
households, EPA believes that such
wastes should be within the exclusion.

The Senate language makes it clear
that household waste does not lose the
exclusion simply because it has been
collected. Since household waste is
excluded in all phases of its
management, residues remaining after
treatment {e.g. incineration, thermal
treatment) are not subject to regulation
as hazardous waste. Such wastes,
however, must be transported, stored,
treated and disposed in accord with
applicable State and federal
requirements concerning management of
solid waste (including any requirements
specified in regulations under Subtitle D
of RCRA))

When household waste is mixed with
other hazardous wastes, however, the

mixture will be deemed hazardous in
accord with § 261.3(a)(2)(ii} of these
regulations except when they are mixed
with hazardous wastes produced by
small quantity generators {see § 261.5).
While household waste may not be
hazardous per se, it is like any other
solid waste. Thus a mixture of
household and hazardous (except those
just noted) wastes is also regulated as a
hazardous waste under these
regulations.

Because of comments on this matter,
the relationship of this exclusion to
refuse-derived fuel (RDF) should also be
explained. RDF is a processed material

. {usually shredded) that is produced from
solid waste and used as a fuel. RDF
production usually involves the
extraction of inorganic components from
the waste leaving the combustible
organic component for its fuel value. In
the same sense that residue from the
treatment of household wastes is not
subject to regulation as a hazardous
waste, as discussed above, neither is
RDF subject to such regulation.
Moreover, RDF is not a "'solid waste™
under § 261.2 because it is not an “other
discarded material;” i1 is or is not
intended to be discarded (§ 261.2(b)(1)),
it is not a material that has served its
original intended purpose (§ 261.2(b)(2))
and it is not a manufacturing or mining
by-product (§ 261.2(b)(3)).

EPA agrees with those commenters
who suggested that Federal agencies
cannot qualify as households. Therefore
wastes generated by such agencies are
not within the household waste
exclusion. In addition EPA believes that
medicinal drugs and ointments,
household cleaning agents and solvénts,
waste oils, paints and pesticides
purchased at grocery, drug or hardware
stores may be disposed of as part of a
consumer's household wastes. If a
household disposes of such wastes, the
wastes may be subject to the household
waste exclusion.

Septic tank pumpings were included
in the exclusion contained in
§ 250.20(c)(4) of the proposed regulation.
After further examination of this
provision, EPA has concluded that such
pumpings should be excluded from
regulation as hazardous wastes to the
extent that they constitute household
waste. Households often use septic
tanks to dispose of a portion of their
wastes. As with all household wastes,
these sanitary wastes in household
septic tanks are excluded from
regulation as a hazardous waste in all
phases of their management. Thus septic
tank pumpings drawn from household
septic tanks are not regulated as
hazardous wastes under these

regulations. Any wastes drawn from
non-household septic tanks are
regulated like any other solid waste
under these regulations.

5. Agricultural Wastes. Under
§ 250.10(d)(2)(i) of the proposed
regulation, agricultural wastes
{including manures and crop residues)
which are returned to the soil as
fertilizers or soil conditioners were
excluded from regulation as hazardous
waste. The exclusion was based on the
legislative history of RCRA which
specifically calls for such an exclusion.
See H. Rep. No. 94-1491, 941h Cong. 2nd

" Sess. 2 (1976). Commenters generally

accepted this exclusion, and EPA has
decided to retain it because the need for
such an exclusion is so clearly identified
in RCRA's legislative history.

Some commenters asked the Agency,
however. to go beyond the specific
language of the legislative history and
expand the exclu$ion to include
silvicultural wastes. They argued that
the foliage and branches left in the
forest after trees have been cut are not
hazardous and that such wastes help to
enrich the soil and control erosion. EPA
has decided not to provide a specific
exclusion for such wastes because there
is no indication in the legislative history
of RCRA that the Congress meant to
include silvicultural wastes in the
exclusion otherwise applicable to
agricultural wastes. Moreover EPA has
no basis to make a general
determination that all silvicultural
wastes will not pose environmental
problems if mismanaged.

In response to the specific comment
about tree branches, it must be
recognized that the obligation placed on
generators of solid waste is to determine
whether their waste is hazardous. Tree
branches are not listed as hazardous
wastes. Therefore, the only obligation
placed on a timber operation is to
determine whether its wastes exhibit
hazardous characteristics. EPA expects
that, in the case of tree branches that
are not hazardous, it will be a relatively
easy task for the generator to determine
that his waste is not hazardous.

6. Mining Wauste. Section
250.10(d){2}{ii} of the proposed
regulation excluded overburden
intended for return to the mine site from
regulation under Subtitle C unless such
overburden had been specificaily listed
as a hazardous waste. This exemption
was based on the legislative history of
RCRA.

Cenerally commenters accepted this
exemption but sought a clearer
specification of what wastes fall within
the exclusion. Thus commenters sought
a definition of both “overburden" and
“mine site.” Commenters also sought a
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cleurer interpretation of the time within
which the “return to the mine site”
would have to occur. Finally, several
commenters objected to that portion of
the proposed regulation which allowed
EPA to list and regulate specific
overburden materials otherwise covered
by the exclusion. EPA had invoked this
provision when listing uranium mining
overburden and waste rock and
phosphate mining overburden in the
proposed regulation. These same
commenters had also objected to the
proposed listing of such wastes.

After review of the comments and
further analysis, EPA has decided to
retain an exemption for “mining
overburden returned to the mine site”,
defining it as “any material overlying an
economic mineral deposit which is
removed to gain access to that deposit
and is then used for reclamation of a
surface mine.”

In enacting RCRA, the Congress
specifically included mining wastes
within the Section 1004(27) definition of
“solid waste_" Therefore unless the
statute or legislative history clearly
indicate that mining wastes are to be
exempt the presumption is that they are
to be regulated like any other solid or
hazardous waste. Portions of RCRA's
legislative history in both the Senate
and House of Representatives suggest,
however, that certain kinds of mining
overburden are not within the Act's
jurisdiction. In discussing RCRA's scope
the House Report states:

|O]verburden resulting from mining
operations and intended for return to the
mine site is not considered to be discarded
material within the meaning of this
legislation. This however does not preciude
any finding by the Administrator that specific
mine wastes are hazardous within the scope
of this legislation.

In the Scnate this issue was discussed
during the floor debate when Senator
Domenici asked about the effect of
RCRA on mining operations, particularly
strip mining. As part of his response
Senator Randolph stated:

The measure would not affect surface mining
activities. Reclamation is not solid waste
disposal.

Reclamation of surface mines will
commonly involve the return to the mine
site of waste overburden that has been
removed lo gain access to the ore
deposit. Since it is assumed that both
the Senate and House had similar
objectives in passing RCRA, the
“returned to the mine site” language in
the House Report must be read in light
of the Senate’'s concern that mining
wastes used to reclaim surface mines
should not be subject to RCRA. EPA
believes, therefore, that the most

reasonable interpretation of the “return
to the mine site” phrase is one that
limits the exemption to mining waste
used to reclaim surface mines.

Commenters suggested that EPA
define overburden as any material
removed to gain access to the
“economic mineral” or the “mineral
being mined for use.” While both terms
basically convey the same meaning,
EPA has decided to use “economic
mineral” because it may have a clearer
meaning to mining operators. The intent
of the term is to identify the material
that the mining operator is in the
business to extract from the ground.

In keeping with the Congressional
intent that this exclusion is designed for
overburden used to reclaim surface
mines, the definition is limited to
overburden “overlying” a mineral
deposit. The Department of the Interior
makes a similar distinction in the
definition of overburden in its
regulations under the Surface Mining
Control Act. EPA does not intend this
definition of overburden to be limited
exclusively to the material located
directly above a mineral deposit. Some
material is removed from the sides of a
mining pit to permit safe access to the
economic mineral, and such material
should be treated as overburden. EPA
urges the public to provide suggestions
about how the definition may be refined
if there appears to be any confusion
about the meaining of “overlying” in this
context,

Overburden material must be
“returned to the mine site” before it is
excluded from regulation under RCRA.
As indicated earlier, the purpose of the
exemption is to assure that mining
wastes used to reclaim surface mines
are not subject to regulation as solid or
hazardous waste. EPA recognizes that
reclamation does not necessarily
involve replacement of overburden into
the portion of the ground from which it
wasg taken. EPA also recognizes that
surface mining reclamation may be
subject to State or Federal regulation,
making it difficulut to provide a national
definition of what constitutes
reclamation. In particular it is difficult to
provide a general definition of “mine
site” that will fit with the various State
and federal requirements for
reclamation.

EPA has decided, therefore, not to
define what is meant by reclamation of
a surface mine. Several commenters
indicated that most reclamation
activities are subject to State or Federal
regulation. EPA expects that any permits
or reclamation plans developed to
satisfy such regulatory agencies will
specify the reclaimed area, and these
actions should provide an acceptable

and understandable specification of the
“mine site” as that term is used in this
definition. EPA contemplated limiting
the exemption to reclamation that was
approved by State or Federal agencies.
While such a requirement is not part of
this regulation, EPA is considering
whether such a requirement should be
part of the final definition. EPA seeks
public comment on such a modification
and is particularly interested to discover
the extent to which environmentally
sound reclamation activity occurs in the
absence of Federal and State regulation.

This approach addresses two specific
suggestions made in comments. First it
clarifies the time component of the
“returned to the mine site’ concept
because it ties the exemption to
reclamation activity. Particularly where
the mining operation is subject to State
or Federal regulation, it should be
reasonably clear what portion of the
mine’s overburden will be used over
what period of time to implement a
reclamation plan. Second, as indicated
above, it eliminates the need for a
specific definition of mine site. In any
case, EPA does not believe, as one
commenter suggested, that the definition
of "mine” use&%n the Agency's Effluent
Limitations Guidelines for the Ore
Mining and Dressing Point Source
Category (under the Clean Water Act) is
appropriate for this definition. The CWA
definition is designed to identify a full
range of mining and associated
activities that should be regulated
because they generate pollutants which
may potentially discharge into navigable
waters, The RCRA definition of “mine
site” i to identify a reclaimed area that
may receive a waste material which will
thereby be excluded from environmental
regulation under RCRA.

Finally the Agency has eliminated the
part of the proposed exemption that
would allow exempted overburden to be
brought within RCRA jurisdiction
through specific listing as a hazardous
waste. (EPA believes, however, that
uranium mining overburden and
phosphate mining overburden will be
brought back under Subtitle C
jurisdiction, as discussed below.) The
only overburden exempted is that which
is used for reclamation purposes. EPA
expects that the State and Federal
agencies that regulate such reclamation
will consider the overburden's potential
to adversely affect public health and the
environment.

EPA believes strongly that portions of
the overburden from uranium and
phospate mining should be regulated

- under Subtitle C with respect to their

potential emissions of radon gas and
gamma radiation. The Agency
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recognuzes that this is an issue cutrently
before the Congress in amendments to
RCRA. One such amendment would
provide specific authority for EPA to
regulate these overburdens. If this
amendment is enacted, the “overburden
returned to the mine site” exclusion will
be modified accordingly.

Commenters also questioned the
application of the Subtitle C system to
in-situ mining wastes. In-situ mining of
oil shale, uranium and other minerals
may invoive the placement of certain
solvent solutions directly to a mineral
deposit in the ground. This solvent
passes through the earth, solubilizing the
economic mineral as it goes. The
mineral and solvent mixture leaches
down to underground extraction wells
which remove the solution.

EPA does not believe that the soil
through which these solvent solutions
pass is a waste to be regulated under
RCRA for two reasons. First the removal
of materials from their natural state
does not transform all remaining
tlements of that environment into a
waste material. For example, picking an
apple from a tree does not transform the
tree into a solid waste. Likewise the
removal of minerals from the land does
not make the earth a solid waste.

Second, the soil from which minerals
are extracted by in-situ mining does not
need to be managed as solid wastes. As
indicated in United States Brewers'
Association, Inc. v. EPA, supra., the
definition of “'solid waste” under RCRA
must be read in conjunction with
Section 1004(28), the definition of “solid
waste management,” which sets forth
the brouad set of activities that RCRA is
to regulate. None of the management
activities identified in Section 1004(28),
including “disposal,” are relevant to in-
place materials located hundreds. even
thousands of feet below the ground.
Only when these materials are actually
removed from the ground can it be
reasonable to establish regulations
poverning the management of those
materials. Accordingly in-situ mining
waslrs, nol removed from the ground,
are not regulated as solid wastes under
these regulations.

A final issue raised in the public
comments concerns the relationship
between tbese regulations and the study
of mining wastes required under Section
8002(f) of RCRA. Commenters argund
that all mining wistes should be
excluded from coverage under RCRA
tegulatory programs (including Subtitle
C) pending the outcome of that study.

While the study will certainly assist
the Agency tn refining these regulations
to address the particular environmental
problems presented by mining wastes,
the Agency does not believe that mining

wastes should be excluded from
regulation, any more than any other
solid or hazardous waste, until the study
is completed. RCRA certainly does not
require such a deferral, The fact that the
Congress may have perceived a need for
further information about mining wastes
does not raise the implication that
RCRA's regulatory programs should not
address the environmental problems
presented by such wastes. The
definition of “solid waste” in Section
1004(27) specifically includes wastes
from mining operations and no other
statutory provision otherwise links
EPA's jurisdiction over such wastes to
completion of the study under Section
8002(f).

It is important 10 note that pending
amendments to RCRA may provide for
deferral of regulation of certain mining
wastes until completion of the mining
waste study. Clearly that indicates a
Congressional belief that any deferral of
regulation pending the outcome of the
study was not contained in RCRA as
originally enacted. Certainly if the
legislative amendment is passed EPA,
will modify these regulations
accordingly. The Agency hes not,
however, created such a deferral in
anticipation of such an amendment
because the amendment is contained in
the bill of only one house. Thus the
Agency cannot be certain that such an
amendment will be part of the final
legislation.

7. Sewage Sludge. Unlike the proposed

regulation this regulation does not
exclude from regulation under Subtitle C
sewage sludge from publicly-owned
treatment works (POTW's). Several
commenters objected to the exclusion
contained in the proposed regulation,
arguing that it was inconsistent to
exclude sewage sludge from POTW's
and not exclude sewage sludge from
privately-owned systems. They urged
EPA to exclude sewage sludge from
such private systems. Other commenters
urged EPA to exclude wastewater
treatment sludges from certain
industries such as the meat packing and
food processing industries because these
sludges are very similar to domestic
sewage sludge.

Finally. other commenters objected to
the proposed exclusion of sewage sludge
from POTW's and urged that this
exclusion be dropped. They claimed that
POTW sludge often is very
contaminated and thereby can be a
hazardous waste. They urged that it not
enjoy an arbitrary exclusion. EPA has
thoroughly re-examined this issue in
light of the comments and has decided
not to exclude POTW sludge and not to

add exclusions for any other types of
sludge.

The regulation of sewage sludge is
necessarily a complex matter because
such sludges fall within the jurisdiction
of several Federal environmental
programs. Under Section 1004(27) of
RCRA, the definition of *'solid waste”
specifically includes “sludge from a
waste treatment plant.” In defining
“sludge,” Section 1004(26A) includes
wastes from a “municipal wastewater
treatment plant.”

Because of these very clear statutory
expressions, EPA must regulate sewage
sludge under RCRA—either under
Subtitle D), where it has already
promulgated regulations covering
sewage sludge {see 44 FR 53438 et. seq.),
or under Subtitle C where these sludges
that are deemed by EPA to be
hazardous wastes should be regulated.

Under Section 102 of the Marine
Protection, Research and Sanctuaries
Act, EPA regulates the ocean dumping
of sludge. including sewage sludge. In
addition EPA establishes, under Section
405 of the Clean Water Act (CWA),
guidelines for the disposal and
utilization of sewage sludge. Under
Section 405(e), owners and operators of
publicly owned treatment works
(POTW's) must comply with these
guidelines. Sewage sludge often
contains valuable organic matter and
plant nutrients, and it may be
distributed to the public as a soil
conditioner or fertilizer. Such
distribution of sewage sludge may be
regulated under the Consumer Product
Safety Act {CPSA) or the Toxic
Substances Control Act (TSCA), in
addition to Section 405 of the CWA.

Where such overlapping jurisdiction
exists, EPA seeks to integrate and
coordinate its regulatory actions to the
extent feasible. Such efforts give the
regulated community a clear picture of
its obligations and improve the
administrative efficiency of the Agency,
both of which advance the
environmental objectives contained in
EPA's various statutory authorities.
Section 1006 of RCRA specifically
recognizes the need to integrate the
solid and hazardous waste programs
with other EPA regulatory programs,

To that end EPA has decided to
develop a comprehensive set of
regulations to deal with sewage sludge
management. Such regulations would he
co-promulgated under RCRA (Subtitles
C and D), the Clean Water Act, the
Marine Protection, Research and
Sanctuaries Act and possibly the Toxic
Substances Control Act and/or the
Consumer Product Safety Act. These
regulations will address sewage sludge
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from both private and public sources.
including septic tank pumpings.

In devising such regulations the
Agency will, of course, make the
distinctions and classifications
necessary to make the regulation
comport with the goals and
requirements of each statute. Under
such a comprehensive regulation,
sewage sludge that would otherwise
meet the test for being hazardous under
Subtitle C will be subject to
requirements providing a level of
protection to human health and the
environment equivalent to that found in
the Subtitle C regulations.

The Agency has issued and is
developing regulations which will
eventually be part of the comprehensive
sewage sludge regulation. For example
the Agency promulgated Criteria for the
Classification of Solid Waste Disposal
Facilities and Practices (44 FR 53438) on
September 13, 1979. These regulations,
which apply lo sewage sludge, include
special provisions for the land
application of solid waste to food chain
crops and for the prevention of disease
from pathogens contained in sewage
sludge and septic tank pumpings. EPA
issued the Criteria under the authority of
Sections 1008(a){3) and 4004{a) of RCRA
as well as Section 405(d) of the CWA.
EPA has also published two technical
bulletins that provide guidance on
sludge management: “Municipal Sludge
Management: Environmental Factors”
(42 FR 57420) and "Application of
Sludges and Wastewater to Agricultural
Land: A Planning and Education Guide.”

In addition the Agency is in the
process of developing regulations on the
distribution and marketing of sewage
sludge which will focus on the use of
such material as a soil conditioner or
fertilizer. These regulations will, at a
minimum, be promulgated under Section
405(d} of the CWA. The Agency is also
examining whether TSCA or CPSA
duthorities may be used in developing
these regulations. .

The Agency's strategy for the
development of a comprehensive
sewage sludge management regulation
will eventually result in the
establishment of a separate regulation.
Once such a regulation is in place,
sewage sludge will be exempted from
coverage under other sets of regulations.
In particular sewage sludge that
qualifies as a hazardous waste will be
exempted from this Part and Parts 262
through 265 once this separate sewage
sludge regulation, which will provide an
" equivalent level of protection. is issued
in final form.

Pending promulgation of this
comprehensive sewage sludge
regulation, sewage sludge will not be

specifically excluded from Subtitle C.
Like any other solid waste, sewage
sludge that exhibits any of the
characteristics of hazardous waste
established in this regulation must be
managed a3 a hazardous waste.

Some commenters urged EPA to list
sewage sludge as a hazardous waste,
contending that it was particularly
hazardous when used in the growing of
food chain crops because of the
potential plant uptake of cadmium,
PCB'’s and other contaminants. The
Agency has decided not to specifically
list sewage sludge as a hazardous waste
at this time.

It is difficult to make general
determinations about the hazardousness
of sewage sludge, particularly those
produced by POTW'’s, because of the
wide variations in sludge quality. The
makeup of a given community’s sewage
sludge, for example, reflects the range of
contaminants generated by the
industrial and commercial activities in
the area. The sludges of two POTW's
will differ as much as the communities
themselves.

Determinations about the
hazardousness of sewage sludge must,
therefore, involve the making of some
distinctions between types of sludge.
EPA anticipates that it may make such
distinctions as part of its comprehensive
sewage sludge management regulations.
Thus, it is reasonable for EPA to
determine whether categorical
classifications of sewage sludges are
appropriate as part of the Agency's
effort to develop such a regulation.

In addition it should be recognized
that the particular hazard identified by
the commenters, namely uptake of
contaminants in food-chain crops, is
being addressed by existing regulations.
As mentioned above, EPA has issued
the Criteria for the Classification of
Solid Waste Disposal Facilities and
Practices under Subtitle D of RCRA.,
which place limits on the application of
solid waste (including sewage sludge) to
food-chain crops. In addition, it is
developing regulations covering the
distribution and marketing of sewage
sludge, which often is used by
consumers in gardens for growing food
crops. EPA believes that these
regulations address the commenter's
particular concern about cadmium and
PCB contamination in sludge.

E. Section 261.5 (Special Requirements
for Hazardous Waste Produced by
Small Quantity Generators)

1. Introduction. In enacting RCRA,
Congress was responding to a problem
of unknown magnitude and dimension.
With specific reference to the generation

of hazardous waste, the House
Committee stated:

One of the major problems to be addressed
in the hazardous waste area is the lack of
information concerning the components,
volumes and sources of hazardous waste. To
date there >as been no survey or other wide
ranging investigation of the sources of
hazardous or potentially hazardous waste
generation or disposal. As a result, little i»
known about the actual volume of hazardous
waste being generated, the gevgraphical
distribution of the generators or the extent to
which hazardous wastes are transported
[H.R. Rep. at 28].

In the proposed regulation, EPA
recognized that the principal focus of the
regulatory program should be directed
towards effectively controlling the
hazardous waste generated by the larger
sources of hazardous waste. The
Agency was uncertain, however, about
the most appropriate manner of
regulating generators of small quantities
of hazardous waste. The proposed
regulations exempted from regulation
retailers and any person who generated
and disposed of hazardous waste in
quantities of less than 100 kilograms in
any one month period, provided that
these generators disposed of their waste
in a waste disposal facility meeting the
RCRA Section 4004 criteria orin a
facility permitted to manage hazardous
waste. In the preamble to the proposal,
EPA explained the rationale for this
exemption as follows:

The principal element of this issue is how
to balance the need to protect human health
and the environment from the adverse impact
of potential mismanagement of small
quantities of hazardous waste with the need
to hold the administrative and economic
burden of management of these wastes under
RCRA within reasonable and practical limits
(43 FR 58970).

Since the time of proposal, the Agency
has received and developed
considerable information on the issue of
the appropriate degree and manner of
regulating small quantities of hazardous
waste. The information obtained in this
process indicates that the number of
persons generating hazardous wastes is
staggering. There are an estimated
760,000 large and small generators of
hazardous wastes producing over 60
million tons of hazardous waste a year.
The greatest amount of these wastes
comes from very large generators,
typically large manufacturing facilities.
Just over 5 percent, or 40,000, of the total
number of generators produce more than
5000 kg/mo of hazardous wastes; yet,
these large generators produce 97.7
percent of the total quantity of
hazardous waste. Roughly 91 percent, or
695,000 of the generators, produce less
than 1000 kg/mo, yet contribute only one
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percent, or 600,000 tons per year. of the
total hazardous wasle generated. At
levels of generation below 100 kg/mo, 74
percent, or 563.000, of the generators
produce only 0.23 percent. or 138,000
tons per year of hazardous waste.

The types of business activity
generating small quantities of hazardous
waste differ markedly from those
generating large quantities of hazardous
waste. [n contrast to large quantity
generators, which are almost entirely
from the manufacturing sector, over 89
percent of the small generators—those
producing hazardous waste at rates of
less than 1000 kg/mo—are from the non-
manufacturing sector. These generators
are scattered among such diverse
sectors as construction, special trade
contractors (e.g. plumbers, electricians),
secondary schools, and local
transportation systems. Gasoline service
stations and automobile repair garages
(for wastes other than waste lubricating
oil) comprise nearly 30 percent of these
non-manufacturing small generators of
hazardous waste.

The Agency has determined that the
enormous number of small generators, if
brought entirely within the Subtitle C
regulatory system. would far outstrip the
limited Agency resources necessary to
achieve effective implementation,

The information developed in the
rulemaking process has led EPA to
adopt, in the final regulations, a system
which incorporates various aspects of
the different approaches suggested in
the preamble to the proposed rule. The
final regulation sets low {1 to 100 kg/mo)
quantity exclusion limits for certain
extremely hazardous wastes; sets an
initial general exclusion limit for
generators of less than 1000 kg/mo of all
other hazardous wastes; and conditions
this general exclusion to assure that
excluded wastes are disposed of in
either authorized hazardous waste
management facilities or facilities
approved by a State for municipal or
industrial wastes. EPA believes the
approach adopted will allow EPA and
the Stales to initially focus
implementation and enforcement of the
Subtitle C regulatory program on those
generators of hazardous waste who are
presenily producing 99 percent of all
hazardous waste. In addition, the
Agency will initiate rulemaking within 2
to 5 vears to phase-in expanded Subtitle
C coverdage of small generators down to
those generating more than 100 kg/mo
quantities.

The final rule does not exempt
tetailers from coverage as did the
proposed regulations. In the preamble to
the proposed rule the Agency stated its
belief that retailers rarely generate more
than 100 kg/mo. However, commenters

argued, and the Agency agrees, that
some retailers may generate extremely
hazardous wastes. Furthermore, some
generators. such as large hardware or
garden stores may generate substantial
quantities of hazardous waste. To the
extent that retailers do generate only
very small quantities, they will be
exempted by the exclusion level
provided in the regulations. Thus, in the
final regulation, retailers who generate
hazardous waste are subject to the same
requirements as any other generator.

The background document responds
fully to the diverse and numerous
comments received on the proposed
exemption of generators of small
quantities of hazardous waste. This
preamble will discuss the issue raised
most frequently during the comment
period—the consideration of hazard in
establishing quantity limitations for
hazardous wastes—and the rationale for
setting an initial quantity exclusion of
1000 kg/mo and for phasing down the
exclusion to 100 kg/mo.

2. Consideration of Hazard in
Establishing Quantity Limitations. A
number of commenters stated that EPA
should use consideration of hazard in
determining the scope of regulatory
coverage. Two methods were suggested:
(1) Using quantity to define hazardous
waste pursuant to Section 1005(5) of
RCRA, i.e., determining the level for
each waste below which it does not
pose a substantial hazard to human
health and the environment when
improperly managed:; or. (2) considering
the degree of hazard presented by a
particular waste to establish different
levels or types of controls. Although
both approaches are attractive, the
Agency lacks at present the ability to
use either approach in any extensive
fashion, and therefore has had to adopt
a general exclusion level,

3, Using Quantity to Determine That a
Waste is Hazardous. The Agency
considered whether the small quantity
issue could be addressed through
consideration of quantity in the
definition of hazardous waste.
Specifically, the Agency considered
whether small quantity exclusion limits
could be established by defining de
minimis quantities below which a waste
would not be hazardous under the
statutory definition in Section 1005(5) of
RCRA. i.e.. below which no substantial
hazard to human health and the
environment exists under conditions of
improper management. However, the
Agency has not been able to find a way
of determining de minimis quantities.
Ta do so would require knowledge not
only about the intrinsic properties of a
waste but also about the poasible

exposures that attend various small
quantities of waste under various
plausible scenarios of waste
mismanagement. Such exposure
assessments require consideration of
waste properties, numerous site-specific
conditions, and alternative management
scenarios. For example, the levels of
exposure and hazard which could resuit
from leaching of toxic constituents from
a particular hazardous sludge in a
landfill would depend on factors such as
the persistence of the waste, site
hydrogeology. depth to the groundwater,
the attenuation of the constituent in the
underground environment (including
degradation of the constituent and its
dilution in the groundwater), and the
location of persons using the
groundwater. The problem is made more
complex by the fact that many wastes
may be managed in several alternative
ways, such as land disposal, treatment,
or incineration, and each of these types
of management exhibits different
exposure and risk patterns.

Given current knowledge and
information, these assessments cannot
be made for most wastes with'sufficient
precision to determine the specific
quantities which represent a threshold
for finding a waste hazardous.
Therefore, the Agency has not been able
to establish de minimis quantities for
defining hazardous wastes. The Agency
must therefore consider all quantities of
any waste listed or identified in Part 261
to be hazardous,

4. Inability of the Agency to Use
Degree of Hazard. Because the Agency
was unable to use quantity in
determining whether a waste is
hazardous, it considered using degree of
hazard in determining the appropriate
quantity exclusion level, Commenters
heavily supported establishing exclusion
limits based on degree of hazard of
various wastes. These suggestions were
part of a broader set of comments which
recommended that the Agency establish
a degree of hazard system that placed
wastes into two or more levels of hazard
depending on the risk that those wastes
present to public health and the
environment, Commenters argued that
such a system could be used us a basis
for phasing regulatory coverage,
tailoring waste management standards,
and establishing small quantity
exclusion levels.

The Agency's response to the full
scope of the degree of hazard proposals
is included in the preamble to the Part
264 and 265 regulations being
promulgated today. As explained there,
the Agency has not adopted a degree of
hazard system in the final regulations.
Among other reasons, the Agency
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concluded that none of the degree of
hazard systems suggested by
commenters, nor any it could itself
conceive, is capable of comprehensively
distinguishing different degrees of
hazard among the myriad of hazardous
wastes without application of very
subjective judgment. This precluded
establishing small quantity exemptions
based on a hierarchy of hazard levels.

While the Agency has not found it
possible to establish a comprehensive
hazard ranking system, the Agency has
attempted on a limited basis to make
hazard distinctions in establishing small
quantity cutoffs. The Agency has
established very low exclusion limits for
certain very acutely toxic or otherwise
hazardous chemical products (if
discarded). off-specification derivatives
of those products, and the product
containers and spill residues. The
Agency may in the future establish
specific (low) exclusion limits for other
highly hazardous wastes on a case-by-
case basis.

5. Limited Administrative Resources
Reguire Setting the Initial Exclusion
Level at 1000 kg/mo. EPA has decided to
adopt for the present time, a general
exclusion level of 1000 kg/mo. The
Agency's basis for this decision is the
current lack of sufficient administrative
resources to allow the Agency and the
States to effectively regulate all
hazardous waste, Given that resource
constraint, the Agency believes that the
overall level of environmental
protection which can be provided will
be greater if the Agency focuses
available resources on fully regulating
wastes from large generators during the
early years of regulation implementation
rather than expanding the scope of
regulatory coverage and achieving
ineffectual implementation of a more
ambitious program.

The primary reason for selecting 1000
kg/mo, i.e., the administrative
impossibility of implementing at lower
levels, deserves some elaboration. As
noted earlier, regulation of all
generators of hazardous waste would
bring 760,000 persons into the regulatory
system. Regulating only those persons
who generate more than 100 kg/mo
would exclude from the program 560,000
generators, 73.9 percent of the total, If
the exclusion level were set at 1000 kg/
mo, 695,000 generators or 91.2 percent
would be excluded from regulation. At a
5000 kg/mo level, 722,000 generators or
94.7 percent would be excluded.

In 1981, the first full year of
implementing the Subtitle C controls,
analyses of Agency and State workload
requirements and available resources to
implement the Subtitle C controls
indicate that, if all generators were fully

regulated, workload requirements would
exceed resources available by 1100 to
1200 workyears. If generators of less
than 100 kg/mo quantities were
exempted from full regulation, the
shortfall would be much less, but still a
substantial 200 to 300 workyears.
However, if generators of less than 1000
kg/mo quantities are exempted, the
shortfall is projected to be less than 100
workyears, about 5 percent of the total
workload requirements.

The resource constraints and
shortfalls have direct significance for
the operation of the entire regulatory
program. To expand the coverage to
smaller generators would require direct
sacrifices from other elements of the
program, most notably regulation and
enforcement of large generators,
permitting of treatmnent, storage and
disposal facilities, and enforcement and
inspection of these facilities.
Furthermore, with greater resource
demands and projected shortfalls,
greater difficulties are likely in the
ability of States to obtain authorization
to administer the program in lieu of the
Federal government.

Given the enormity of the
implementation task and the limited
administrative resources, EPA has been
forced to make difficult allocation
decisions. Expanding the coverage of
generators would entail direct sacrifices
from other essential program
components. The determination of the
proper exclusion level in the final’
regulation represents a complicated
balancing of a variety of factors, The
decision reflects a judgment by the
Agency that the overall environmental
objectives will be best served by
selecting a level which promises full and
effective implementation of all elements
of the program rather than ene that
promises ineffective implementation of a
more ambitious program.

Accordingly, EPA has decided to
establish for the present time a
conditioned exclusion of hazardous
wastes from generators who produce
less than 1000 kilograms a month. This
level will enable EPA to direct its
attention to the effective regulation of 99
percent of the total wastes generated,
and will entail only insignificant, if any,
sacrifices in the task of issuing permits
to hazardous waste management
facilities.

In addition, the exclusion is not
unqualified; generators of small
quantities of hazardous waste must
ensure that their wastes go to facilities
that are approved by the State to'handle
municipal or industrial wastes. For most
of these facilities the commingling of
small quantities of hazardous waste
with large quantities of non-hazardous

waste is likely to minimize
environmental problems attributable to
the hazardous waste, particularly since
dilution levels at a 1000 kg exclusion are
generally at least 100 to 1. Importantly,
this approach will give State agencies
more flexibility in dealing with small
quantity generators. If a State
determines that certain types of
exempted hazardous waste should not
be managed in a particular non-
hazardous facility, it can deal with that
situation directly.

The Agency considered other types of
reduced administrative or technical
requirements for exempted generators,
including various subsets of the full
Subtitle C requirements. A limited
number of commenters suggested
particular reduced requirements which
they felt would provide limited but
necessary controls. The Agency's
analysis of various reduced Subtitle C
requirements indicated that they would
either provide an insignificant level of
additional control, 