PROPOSED RULE MAKING

DEPARTMENT OF DEFENSE

Department of the Army, Corps of
Engineers

{33 CFR Part 2091

PERMITS FOR DISCHARGES OR
DEPOSITS INTO NAVIGABLE WATERS

Proposed Policy, Practice and
Procedure

Proposed regulations prescribing the
policy, practice, and procedure to be fol-
lowed by all Corps of Engineers instella-
tions and activities in connection with
applications for permits authorizing dis-
charges or deposits into navigable waters
of the United States or into any tributary
from which discharged matter shall float
or be washed into a navigable water (33

U.S.C.407) were published in the FEpERAL

FEDERAL IEGIS'I-ER, VOL. 36, NO. 56—TUESDAY, MARCH

--9421

" REGISTER of December 31, 1870 (35 P.R.

20005) . Public comment received on the
proposed regulations is mnow being
considered. '

The draft permit- set forth below is
being considered for use in the permit
program heing instituted pursuant to 33
U.B.C. 407 and Exccutive Order 11574
(35 F.R. 10027 .

Conmmnients, suggestions, or objections
to the proposcd permit form should be
submitted in writing to the Office of Chief
of Englnecrs, Washington, D.C. 20314,
Attention: ENGCW-ON, within 30 days
of publication of this nolics in the Fen-
ERAL. RECISTER.

Dated: March 18, 1871,

F. P. KoiscH,
Major General, U.S. Army,
Director ol Civil Works.

DEPARTMENT OF THE ARMY
PERMTIT
" (Discharge Only)

Referring to written request dated. ... ...
' «--- Upon the recommendation of the Chief
of Euginheers, and under the provisions of
section 13 of the Act of Congress approved
Mareh 3, 1899 (33 UB.C. 407), entitled “An
act making appropristions for the construce
tion, repalr, and preservation of certain pub-
lic works on rivers and harbors, and for other
purposes,” you are hereby authorized by the
Secretary of tho Army—

to

(1lern {donlify the nature of the discharge
or depriilt approved, inelnding, if appllecable,
Hmitations with rexpect to chemical conternt,
water temperature differentials, toxins, sew-
age, type and guantity of sollds, amount and
frequency of discharge.) -

at

(Here to be named the nearest well-known
locality—preferably a town or city—and the
distance {n miles and i0ths from some defi-

nite point In the same, stating whether above

or below or giving direction by points of
compass.)

In accordance with the plans and drawings

attached hereto

(On drawings: give file numbher or other
definite jdentification murks.)

subject to the following:

I, General conditions. (a) That all dis-
churges or deposits shall be consiglent with
the terms and conditions of this permit; the
dischargs or depostt of any mauterial or sub-
stance not spectfically identified and suthor-
jzed hercin or the discharge or deposit of
any materjal or substance more frequently
than or at & level in excess of that identified
and -authorized herein shall constitute a
violation of the terms and conditions of this
permit; any violation of the terms and con-
ditions of this permit shall be unlawful and
may result in the institution of such legal
proceedings as the Government may consider
appropriate, whether or not this permit has
been previously modified, suspended or re-
voked; a violatton of any of the terms and
conditions of this permit may also lead to the
modification, suspension or revocation of this
permit. ’

(b) That, except as provided in (c), below,
the discharge or deposit aithorized by this
permit ghall at &ll times be consistent with
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applicnble water quality standards (Including
fmplementing schecditles adopted in connec-
tion with water guniity standards or abate-
ment proceedinges) whether established pur-
stand to seaetion 10¢ey or the Federal Water
Pailution Control Act, as amended, or pur-
saanl to Htate law, In the event that two
or moro keta of stundards avo applicable to
the dizcharge or depuoait, tho discharge or
deponit. muast e ennetstent, with the shore
ririmpent ptandorg

(3 That 1f applicable water quality stana-
arda are upgraded dmaing the tommn of thiv
prrmit the discharge or deposit authorired
hy this permit will, within 6 months of the
effective date of any upgrading of water
gunlity standards or within such other period
of time as the District Engineer, in consulta-
tion with the Regional Representative of
FEPA, may determine, be given additional
irevment or will otherwise be medifled, If
necessary, to be counsistent with such up-

«eraded water quality standards.

Y That permitter shall promptly comply
wiih any regulations, orders, or other direc~
tives affecting the discharge or deposit au-
.thortred herein which may be issued by the
Aaministrator of (he Environmental Protec-
tion Apency and will the recommoendationa
of any enforcenment conferenca held pursaant
to the Fedornl Water Pollution Control Act.

{v) That the permittee shall pormit au-

thorired representndives angd designeos of the
Army Corps of Engineors tu visit such plants
or facilities as mav be related to the dis-
charge or deposit ntuhorized by this permit
for tha purpo:ze of fuspecting discharge or
deposit records, taking samples of discharge:s
or deposits or conducting such other onsite
inspection as they may deem necessary to
monitor complance with the terms and con-
ditions of this permit. Such visits as are con-
templated by this provision shall be at
reasonable times and within reasonable lim-
its and shall follow the presentation of ap-
propriaste credentials to the owner, operator
or agent {n charge of the plants or facilities.
If n sampte is taken, the represcntative mak-
ing the Inuspection shall, upon completion of
the inspection and before leaving the prem-
ises, give to the owner, operator, or agent
-in charge a receipt describing the sample
obtained. Permittee shall provide such as-
sistance as may be necessary to effectively
and safcly conduct such soammpling or
inspection,

{f) That permittee shall mnintain detatled
records ax (o0 the nature and frequoncy of
sl discharges or deposits from the plant or
other facility identiiled herein and ahall pro-
vide -the District Engineer and the Regional
Representative of the Environmental Pro-
tection Agency with perlodic reports con-
cerning such discharges or deposits. Such
reports shall be provided annually unless

the District. Engincer, in consultation with .

the Replonal  Representative, determines
that they should be provided at morc fre-
quent intervals.

{§) That in issuing this permit, the Gov-
ernment has relted on the information and
data which the permittes has provided in
connection with his permit application. 1f,
subsequent to the !ssuance of this permit,
such informatton proves to be fulse or in-
accurnie this permit may be modified, sus-
pended or revoked and/or the Governmeut
may institute such legal proceedings as it
considers to be appropriate. Attention s di-
rected to the provisions of 18 U.S.C. 1001
which provides for possible fines and im-
prisonment In the case of faise statenients.

(h) Water quality certifications pursuant
to section 31¢b) of the Mederal Water Pols
lution Control Act, the comments of all
povernmental agencles on a permit applica-
tion, and all information and data provided
by an applicant or a permittes identifying
the nature and frequency of a discharge or
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deposit shall be available to the public with-
out restriction. All other informstion or data
which may bo submittod by an applicant
in conncetion with a permit application or
which may be furnished by a permitteo In

conncetion with required periodic reports

shAall also be available to the publio unless
the applieant or permittos specifically tden-
tifles ana {s gble to demonstrate to tha satls-
faction of the Becretary of the Army or Liis
nuthorired represontativo Lhat tho disclo-
mire of auch infomnation or data to the gen-
erul publies would divulge methoda or proc-
canes entitied to protection ns trade secrets,

(1) That the Federal Government shall not
be precluded by the issuance of this permit
from imposeing in the future such taxes or
other charges relating the discharge or
deposit authorized herein as may be author-
ized or required by Federal law or regulation.

(§) That this instrument does not convey
any property rights either in real estate or
material, or any exclusive privileges; and that
it does not authorize any injury to private
property or invasion of rights, or any
infringement of Federal, State, or local laws

or regulations, nor docs it obviate the neces-

sity of obtaining Btate or- local assent
required by law.for the dincharge or doposit
authorized. E -

(k) That unleas spsoifionlly - provided
herein this perinit doos not authorize or
approve the construction of physical etruce
tures or facilities or the underiaking of any
work in any navigable waters of the United
states or tributaries thoreof. ‘

(1) That this permit may not be trans-
ferred to o third party without the prior writ-
ten approval of the District Engineer.

(m) That this permit may be inodifisd,
suspended or revoked if the Secretary oI the
Army or his authorized representative, after
consultation with the Environmental Pro-
tection Agency, determines that discharges
or deposits undertaken pursuant to the terms
of this permit may pose an imminent hazard
t6 public health or safety. Such modification,
suspension, or revocation shall be eflective
upon receipt by the permittee of a notice

indicating the action which has been taken .

and the permittec shall take immediate steps
to comply with directives contained in the
notice roceived. Following receipt of the
notice and after complying with its terms,
the permittee may submit to the Secretary
of the Army or his authorized representa-
tive n request for 8 public hearing at which
the pormittee and other interested persons
shall be afforded an opportunity to present
-ornl and written evidence on the basis for
the modification, suspension, or revocation.

Following the public hearing to be held :

before authorized representatives of the
Secretary of the Army and the Administrator
of the Environmental Protection Agency, the
Secretary or his authorized represontative
shall, after considering the record developed
at the public hearing and the recommenda-
tions of the presiding officials, and after
consuiting with the Administrator or his
authorized representative, make a final
decision either affirming, rescinding, or
nwoditying the action previously taken,

(n) That this permit may be either sus-
pended or revoked if the Hecretary of the
Army or hia authorized representative deter-
mines that there hag been a violation of any

of the terms or conditions of this permit. .

Any such suspension or revocation will
become effective 30 days after receipt by the
permittee of written notice i1ssued by the
Secretary of the Army or his authorized
representative unleas, within the 850-day
poriod (1) the permittee is able to domone

strats to the satistaction of the Secretary

or his authorized representative elther (a)

that the alleged violation of permit condi- .
tions did not, in fact, occur or that (b) the
violation was accldential, that the permittee
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has been operating in complianoce with the
terms and conditions of the permit and pro-
videa assurances satisfactory to the Becretary
or his authorized representative that future
operations will he in full compliance with
the terms and conditions oY the permit, or
(2) the permittee requests the holding of o
public hearing at which the permittee and
other Interested persons will he afforded ths
oppurtunity to present, oral and written evie
asnca on the husis for sunspension or revorm-
tion, Foliowing the puhlic hearing 1 be held
Liefore authorizad represcatatives of the
8Bocretury of the Army and the Administrator
of the Environmental Protection Agency, the
Sscretary or his authorized representative
shall, after considering the record developed
at the public hearing and the recommenda-
tions of the presiding officlals, and after con-
sulting with the Administrator of his author-
ized representative, make findings of fact and
& fipe) determination as 10 whether the per-
mit g Or 18 not to be suspenderd or revoked. If
the Nnol determination s made that the per-
mits should be suspended or revoked, such
suspension or revocation will be effective
upon receipt by the permittee of an appro-
priate notice signed by the Becretary or bis
suthorized representative,

(0) - That any modification, suspension, oF
revocation of this permit shall not be the
basis for any claim for damages agsinst the
United Btates, -

I1. Spectal conditions.

Thia permit expires .___.._ yeurs from the
date of the permittee’s signature uniees
revalidated or specifically extended.

By authority of the Becretary of the Armyy.

(District Engineer) (Date)

Fermittee hereby acoepts the terms and
conditions of this permit. .

(Permittee) (Date)
[FR Doc.71-3038 Filed 3-22-71;6:48 am]

Copied by MCA
March 26, 1971
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DEPARTMERT OF DEFENSE

Department of the Army
ADMINISTRATOR OF THE ENVIRON-

MENTAL PROTECTION AGENCY

AND THE SECRETARY OF THE
ARMY

Notice of @ Memorandum of Under-
standing Providing for Cooperation
in the Investigation of Violations of
the Refuse Act

FEBRUARY 10, 1971,

Exccutive Order 11574 (35 F.R. 19627)
pnnounced the establishment of a permit
program under the Refusc Act, 33 US.C.
407, Proposed Corps of Enpincers regula-
tions governing the permit program (35
*.R. 20005) and a proposed memorandum
of understanding concerning the imple-
mentation of the program (36 F.R. 983)
have been previously published in the
FepErAL REcister. The following mem-
orandum of understanding which per-
tains to enforcement of and investiga-
tions under the Refuse Act rather than
to the permit program ‘itself has been
executed by both the Administrator of
the Environmental Protection Agency
and the Secretary of the Army: g

MFEMORANDUM OF UNDERSTANDING BETWEEN
THE ADMINISTRATOIl OF THE ENVIROWMENTAL
PROTECTION AGENCY AND THE SECRETARY OF
THE ARMY

The Administrator of the Environniental
Protectlon Agency and the Sccretary of the
Army, recognizing the interrelationship be-
tweernt section 1 of the Act of March 3, 1809
(33 U.S.C. 407) (the “Refuuae Act™) adminis-
tered by the Department of the Army and
the statutory responsibilities of the Environ-
montal Prolection Agency under the Federal
Water Pollution Control Act, as amended (33
U.S5.C. 1151 et seq.), and further recognizing
thelr responsibililies under the National En-
vironmental Policy Act of 1969 (42 U.S.C.
4321-4347), nnd their responsibilities under
Executive Order 11574 dated December 23,
1970, which directs the Federnl Government
to implement a permit program under the
Refuse Act to control the discharge of pol-
lutants into navigable waters and their tribu-
taries, have cntered into this memorandum
of understanding to delineate more fully the
respective responsibilities of sald Agency and
Department for water pollution abatement
and control, and to establish policles and
procedures for interagency cooperation in the
enforcement of the Refuse Act.

I. Responsibilitics for water - poliution
abatement and conirol. A. At the Federal
level, the Environmental Proteciion Agency
has primary responsibility, pursuant to the
Fedcral Water Pollution Control Act, for the
abatement and control of pollution of inter-
state and navigahle waters of the United
States.

B. The Department of the Army has pri-
mnry responsibility for the enforcement of
the Refuse Act.

C. Under Exccutive Order 11674, the Secre-
tary 15 directed to develop regulations and
procedures in cousultution with the Adiminis-

Notices

trator governing the issuwance of discharge
permits under the Relfuse Act, and, in con-
nection with the grant, denial, conditioning,
revocation and suspension of such permits,
to adopl determinntions and fnterpretations
of the Administrator respecting water gual-
Ity standards and complinnee therewith,

12. ‘U'he Deparument of the Army and the
Environmental Protection Agency have in co-
opecration unidertaken to Implement the per-
mit authorily of the Refuse Act pursuant toa
memorandum of understanding dated Janu-
ary, the terms of which are incorporated
herein aud made a part hercof.

II. The Refuse Aci. A. The Refuse Act 33
U.S.C. 407, provides that:

It shall not be Inwfal to throw, discharge,
or deposit, or cause, nulfer, or procure to be
thrown, discharged or deposited either from
or out of any ship, barge, or other flonling
cralt of any kind, or fromn the shore, wharf,
manufacturing establishment, or miil-of any
kind, any refuse matter of any kind or de-
scription whatever other than that flowing
from streets and sewers and passing there-
from in a ligquid state, into any navigable
water of the United -States, cr into any tribu-
tary of the navigable water from which the
same shall float or be washed into such
navigable water; and {t shall not be lawful
ta deposit, or cause, suffer. or procure to be
deposited material of any kind in any place
on the bank of any navigable water, or on
the bank of any tributary of any navigable
water, where the same shall be liable to be
washed into such navigable water, cither by
ordinary or high tides. or by storms or fioods,
or otherwlse, whereby navigation shall or may
be impeded or obstructed: Protided, That
nothing herecin contained shall extend to,
apply to, or prohlbit the operations in con-
nection with the improvement of navigable
waters or construction of public works, con-
siddered necessory and proper by the U.S. offi-
cers supervising such improvement or public
work: And, provided jurther, That the Sec~
relary of the Army whenever in the fudyp-
ment of the Chief of Fngineers anchorage
and navigation will not be injured thereby,
may permit the deposit of any material above
mentioned in navigable walers, within limits
to be delined and under conditions to bie pre-
scribed hy him, provided application is made
to him prior to depositing such material; and
whenever any permit is so granted the con-
ditions thereof shall be strictly complied
with, and any violation thereof shall be un-
lawful. March 3, 1899, ¢. 425.

B. Criminal sanctions may be imposed
against persons or corporations found guilty
of violating provisions of the Refuse Act.
As prescribed in 33 U.S.C. 411, the penalty
upon conviction is “a fine not exceeding
£2,500 nor less than $500, or * * * impris-
onment (In the case of a2 natural person)
for not less than 30 dayvs nor more than
1 year, or both such fine and fmiprisonmeut,
in the discretion of the court, onc-half of
sald fine to be pald to the person or per-
sons giving informatfon which shall lead to
conviction.”

C. Civil proceedings may also be instituted
to enjoin conduct which would violate pro-
visions of the Refuse Act. United States v.
Republic Steel Corp., 362 U.S. 482 (1960) and
Wyandotte Transportation Co. v. United
States, 389 U.S. 191 (1967). g

II1. Policy with respect to enforcement of
Refuse Act. The policy of the Environmental
Protection Agency and the Department of
the Army Is to utilize the Refuse Act and

the authorities contained therein to the full-
est extent possible and in a manner con-
ststent with the provisions of the Federal
Wiauter Pollutionh Control Act to Insure com-
pilance with applicable water quality stand-
ard: and otherwlse to carry out the pur-
poses of the Federnl Water Pollution Cantrol
Act. DPersons wishing to dischiargo into or
place deposits in navigable walers or tribu-
taries thereof will be required to apply for
and obiailn a permit from the Department
of the Army. Pcrsons without an appropriate
permit who discharge into navigable waters
or tributaries thercof or who discharge into
such walers in violation .of the terms of a
valid permit miny be subjected (o legal pro-
ceedings under the Refuse Act.

IV. Inter-agency cooperation. A. In recoz-
nition of the experiise of the Dcpartment of
the Army aund the Corps of Engincers in mat-
ters periaining . to the navigabllity of a
waterway, it is agreed that the Departiment
of the Army, acting through the Corps of
Enginecrs, has primary Federal responsibility
for identifying and investigating violations
of the Refuse Act which have an adverse
impact on the navigable capacity of a water-
way. Whenever a District Engineer has rea-
son to bélieve that a discharge has or may
have occurred having an adverse impact on
water quality, lie shall so notify the appro-
priate Reglonal Representative of the En-

vironmental Protection Agency and shall

provide him with all information, including,
if the discharger is the holder of a Refuse
Act permii, a copy of sald permit and all
of the conditions attached thereto. The sald
Regional Representative shail make such in-
vestigation as he deems appropriate and
shall advise the District Engineer in a tiinely
manner whether in his opinion a vioiation
of the Refuse Act having an adverse impact
on witter quallty has or may have occurred.
If the Regional Representative {5 of such
opinion, hie shall make & report to the Dis-
trict Engineer as to the following:

1. The nature and seriouzness of the ap-
parent violalion (including, if the dicharger
{s the holder of a Refuse Act permig, infor-
mation as to the conditions of nuch permit
which appear to have been violated).

2. The nalure and seriousness ot the Im-
pact on water quality,

3. The measures, if any, t,aken or being
taken by the dlscharger to comply with ap-
plicable water quality standardé or the con-
ditions of a Refuse Act permit, if any.

4. The existence and adequacy of State
or locel pollution abatement proceedings.

5. The applicability of the Federal Water
Pollution Control Act, whether any admin-
jstrative or judicial proceedings are being
taken or contemplated thereunder, and the
status of any such proceedings.

6. His recommendations as to the action,
if any. which should be taken under the Ref.
use Act and his reasons therefor. If the
discharger is the holder of a Refuse Act per-
mit, such recommended action may include
in addition to or in licu of prosecution under
the Refuse Act for one or more of the reme-
dies available thereunder, the suspension or
revocation of the permit. A reccommendation
to suspend shall include 8 recommendation
as to ‘the period and condilions of the
suspension.

B. In recognition of the expertlsc of the
Environmental Protection Agency {n matters

pertaining to water quality, it is agreed that
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aald Agency has primary Federal responsis
bility for ldentifying and investigaling cases
involving discharges into fnterstate or navi-
gable waters which have an adverse impact
on water quality. District Enginecers shall
assist Reglonal Representalives of the In-
vironmental Protection Agency by providing
them with such inforimation as ny become
available concerning known or suspected dis-
" charges which may adversely uffect water
quatity (Including, if the discharger is the
holder of a Refuse Act permit. a copy of said
permit and all of the conditions attached
thereto), and, to the extent of available re~
sources, shall assist in the conduct of investi~
gations concerning such discharges. Regional
Representatives shall be responsible for noti~
fying District Engineers of known or sus-
pected violations of the Refuse Act and for
-providing District Enginecers with timely re-
ports of lnvestigations conducted. Whenever
in the opinjon of thc Rezional Representa~
tive a violation of the Refuse Act having an
adverse impact on water quality has or
may have occurred, such report shalt include
all of the same information and recommen-
dations: called for in subparagrephs 1
through 6 of paragraph A with respect to
reports submitied under that paragraph:

~ ©. In connection with any remedial action
recommended or taken pursuant to this
memorandum of understanding, due rcgard
shall be given to the provisions of scction
21(b) of the Federal Water Pollution Control

Act, and In particular thz provisions of sec-:

tlons 21(b)(4), 21(b) (5), and 21(b) (9)(B)
relating to the revocatlon on suspension of
permits.

D. In any casc in  which a Refuse Act
permit fa suspended, if the District Engineer
has reason to Lelicve that the perimittee has
or may have violated the terms of the suspen-
sion, he shall notity the apprepriate Regional
Representative of tive Environmental Protec-
tion Agency and provide him with all avail-

able information. The Regional Representa- -

tive shall make such investigation as he
deems appropriate and shall mike a report to
the District Enginecr, such report to liuclude,
to the cxtent relevant, the information and
recommendaiions called for in subparagraphs
1 through 6 of pnragraph A wilth rcspect to
reports submitied under that paragraph.

E. If upon revicw of all reports and infor-
mation prepared pursuant to this memoran-
dum .of understanding and any other
avallable evidence, it is determined by the
Disirict Engincer of the Corps or the
Regional Representalive of EPA to request
legal proceedings under the Refuse Act, such
District Engineer or Replonal Represcntative
shall, in -consultation with ecach other,
forward all available evidence and informa-
tion, including recommendations, if any, of
both tbhe Regional Representative and the
Distriet Engincer, to the appropriate V.S,
aitorney. A copy of any covering letier
forwarding information and evidence to the
appropriate U.S. atlorney should be mailed,
together with a brief suimary of the factual
background of the case, to the Assistont
Attorney Cicneral for Lands and Natural
Resources, Depariment of Justice, Washlng-
ton, D.C. 20530,

Wmniian D. RQuerrisuauvs,
) Administretor,
Environinenta! I'rotection Agency.

STANLEY R, Rrson,
Secretary of the Army,

Dated: January 12, 1971,
For the Adjutant General,

R. B. Brunar,
Special Advisor to TAG.

[FR Doc.71-3194 ¥iled 2-16-71;06:49 am)
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