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sufficiehtlg disruptive. 1 didn’t see this haad shaking
thing that’s besn reported. i don’t think it’s sufficiantly
disruptive or improper to incur that kind of a warning, and

I would object to it as being intimidating to ths mitnass}

‘To thét end, for the record, I would object to it.

Obviously I’m aﬁ officer aof the court,vand I will cbeg the
Court’s instructions. |

THE COURT: I wunderstand you will whsthear you
agree with them ur'not. I don’t think when 1 see a pattsrn
of conduct or when any Jjudge sees a pattern of cdnduct ﬁhati
aphears too often to be dismissed as unconscious, or

unintenticnal, that that Jjudge can let it pass. When it is

. not possibly physically disrupting of a court proceeding,

~but when it is of such a nature as far as points being

testified to or timing, or at an important point as far as
the context of the trial itseif, I don’t think that a caourt

has to wait For an actuél disruption of prcceediﬁgs in order

to take these actions.

A court Drdsr is a court ufdst;vmhefhsr it’s
something that the violation of mhich.is disruptive or thé
violation of which is ccnsistent, not necessarilg ﬁisruptivs_
dE proceedings, but is a consistent, obvious, at lsast
arguably wilful course of conduct where this type of

reaction by the Court should be taken. We’re only supposesd




10
‘1‘1' |
ETE
13
14

15

16

17
18
‘, 1191

e
21
22
- 83.

24

to give orders under certain circumstances after due
consideration, but we have the duty to see that our orders

, are complied with,

I think that we are -- he has.besn admonishad by

'eXpérienced counsel as to what to do and not to do, I think

Me’re-getting-ihtd that'secahdkstaga'whare we have to make

sure these orders are complied with. I don’t think I have

to mait'fcrFanvactual'disrupticn.

’Having’dbservedbthis'individuai_eq closa to two

1 and a half'dags, having seen the manner of wﬁich;he’s

handled h;msélf on the witness stand, and the mannsr in

‘which he’s answsred questions, I doubt very. much whether any

pfjus are going to be abls tc'intimidata him from doing mhét

" he wants to do as fFar as his testimony is concerned, or

'angthing«alse.

.~ He is ocbhviously a verg_strdng individual. I am
ndt‘tfging to ihtimidats him or kaép'him.Ercm testifging as

he wants to testify. He does, hcwever;vin ths course of

‘that testimony have to comply with some basic rules of the
‘courts in the stats of Iliinnis.’ At this point in tima'he"
- does not appear to be complging withAthem.‘ I am going to

give'him one more chance to comply by ordering that all]

advice of experienced counsel as to what compliance msans.,

There’'s no way in the world that your admonishment
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. of him, in your advising him of what I said is gbing to bs

intimidating to this man. That won’t happen. He’s not that

type. He’s not easily intimidated, and my intention is not

to intimidate him, and that will not be the effect.

th;,Carr,.gou may proceed on your objection. 
MR. CARR: I think my objection was, has besn

Fully stated, your Hohor{'is that Counsel’s guestion is

,misléading to ths Jurg because .the fecnrd after it was

Finally straightanéd out, clsarlg shums, and there is ho

‘dcubt abbut it in Counsel’s mind or angbmdg else’s mind,

 becéuse he’s taken the depcsitiqns of Ferguson, had full

material praduced, and Counsel wsell knows that the documents

hé handed to the witness, 921 andv1&7E, is material that mas

genspated fram the cmmputer'tépas énd was not matérial thét
Qas given to us bg Monsanto or bg’Suskind’as tﬁsbquEstiDn
implied;

. MR, HEINEMAN: No.

THE COURT: Do you have angthing final you want to

‘say?

MR. HEINEMAN: The question didn’t imply that. The

- guestion was whether or not those documents wers Suskind

~documents, were documents.that had been produced by

Suskind -

MR. CARR: Wait a minute. I didn’t object to
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that. It was when gou addsed the partvto it suggssting tn
the witnéés'that thséé documents meré nat generated from the
computer taﬁesvgiven‘bg Suskind. lThat’s thse pniht of my
objecticn; Counsel.

wé‘have agreed, and there is no dispute,'these
ddcumsnts were not produbsd by Suskind; Iheg’aré'not
Suskind documents. Ihesé are documents that had béen
pfcduced From computer tapss'givén by Suskind under Drdér‘nf
court to Dr. Carnow. He vaiduslg has tﬁ put those computer
tapes in a computsr and feed codes tD it, and get the
information that the computer tapes are not readable without

putting them in a computer and getting print-outs, as you

well know.

MR. HEINEMAN: The statement was made ta Or.
Roush, and in court by Mr. Carr,vthat that 1427 is a Dr.
Sﬁskind dobument.

HR; CééR: ‘Cuuﬁsel, we knom that was dﬁna to start-
with, because ﬁhat’s the information that was givsn at ths
time, bpt later on the reccrd‘will ciearlg show that it was

straightened out and that thess were documents that wers

generated from computer tapes. So let’s not play games on

that. You know that’s exactly what the record says.
MR. HEINEMAN: The last statsment that Mr. Carr

made on the subject was this document was not created by me.
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‘The onlg.thing that was créatad‘bg the people in'mg employ

was the handwuritten portion. The tuped portion is a print-
put from the computer tape given and dascfibsd in that
Isttsf,,given‘tc us to be used in analyzing theses data.

MR. CARR: Exactly right. That is exactly the

'fact.

MR. HEINEMAN: The fact is that tﬁat‘maSUCraataﬂxn
priht—out,;that‘that isvthé,resQIt of introﬁu:ing différaﬁt‘
variéblésiand different meéps of‘cfgénizing'ﬁhe data --

ﬁ?, CéRR: ‘Couﬁsei,viflypu want to brihg—out mith
a witness, and I won’t cbgecﬁftc it, that the user of the

tapes used'differént’variéblss and put in different analyses

_and analyzed it from a different viewpoint, I will nat

'objéct to that. . Mglbbjecticn is your suggestion to the

witness that this material was not éomputer'print-cuts bésed

upon or taken from ot with utiliZatibn of thefcomputer

tapes. Just axactlg'as I said in that last statement —-

 THE COURT: If I remember correctly, what you Just

said about the difFerent analyses to everything that was

‘,testifiad to somewhere in the course,of;that.‘

" MR. CARR: = It was, your Haonor .

'THE>CDURT:> When Roush Dr sbmaDne~ma5~un tha

:stand}j i’ll}sustain the objection. You can go into that

~area. I remember that being testified to when this aoriginal.
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,thing came up with Dr. Roush. 5o 1 will 5ustain the
‘objection, and I think you can go into that area also.

Let’s take a break outselves and than go back in.

(Short recess.)

(The Ecllowing ﬁfdﬁsedihgs were had in the
presence and heariﬁg of the Jjury:)
”D (By Mr. Heinemén) ‘Dr. Suskind, if I can ask Qou'i':
to refer again to ﬁéfeﬁdant’s*Exhibit 821, sir, whi:h.i5 ths'
éomputer prinﬁ—out g@uvwere looking atwbefare. Are gou
awéfe, sir, of who gensfated that doéument?’

:'ﬁ, I believa that this ddcﬁmsnt'was~gsneratad at tha
request of Conibear éﬁd Cﬁrnbw fFor the trial in Charléétnn,r
énd the indi?idual responsible for prbgrammihg it at thsir:;
requeSt}was a Mr. Férgusbnf |

o Nﬁﬁ? are there any différanbss,'sir, in'EkEibit
'SEi'as compared tolgha computér‘analgsis1creatsd by gdur 
vﬁfficeé | | |

A I think there ars some vary suhsﬁéntial
differEﬁces. 1 think one has to realize that if bne haé a

data bank, a bank af information which is in a camputer, you

start dut by asking the cpmputer questions when you want to
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énéigze that data. vThe'quastions'ars really caliéd a_ “

program. - The programbthat was used ta~alicit ths data: The
:infcrhation which appsars in‘1&27\mas Qarg diffarsnt Efqm»
.fhe computer program thati@e Qséd. 5Nétufallg,'gdu’mauid'gét
soméwhatidifferent aﬁswets, depending upbhvthe catégoties‘of
‘qugstionSggoufask and hnu gﬁQ ask theh.‘ I;bah cité ah‘

example, if you wish.

'@ All right. Would you please.

A And I tﬁink'that‘tha problem ralétes to, as‘it

:doeé; in 1472 relates to cancer. How many of these*péopls E
'yhaQa had cancer. Well, when we asked the QUestiah; mQYHadv
."séveral’catégprias.nf cancar,'and'mé wanted to make sure

that we diffsrentiated'tuﬁors.'

Tumors, as 1 said aarlisr,3simplg means a swalling

in ah‘organ system or a swéllihg:in ths skin and it can be a

| cyst, it can be a pclgp,llika President Reagan had, which

can bae

benign. That’s a tumor.

And we ssparated tumors and. ths vatiatg bfttumurs

 fFrom cancers.  We used, as I said earliér,.we'uséd a‘SND—Uéd

classification of all diseases, including cancers and

tumots, so that what we asked For was mhsré was it, what

’drgah system, the tgpe of tumor or cancer, and when ws put

‘the figures together we had a print-out for tumors of each




10 -
11

12

13

14

15

16

171
18
18 .
20

21

22

23

2%

Coyy

.category, ofiaach organ system, so we knew how many tumors

there were, and we knew how many cancers there were, and

‘what organ system was affected.

In the pfugramming For 1472, which is cited in

Defendant’s Exhihit 821, there was simplg thres quastidns

asked, puil»out the skin cancers, pull out the bladder
tgmots, and ﬁuli out bladder.céncars‘F—iscrrg, bladder
qahcers, and ﬁﬁll ouﬁ_cancars of all othEr”cités. So they
héd‘thfeé categories.

OF cuufsa, the kinds of infnrmatimn that thég gdt
out of that, éspeciallg because theg iumped tummrs with
cénbers, mhi;h patholugicalig‘énd médicallg is eraoneous,

they got wrong answers, wrong answers from our standﬁuint

and wrong answers from a reasonable medical standpaoint.

So that =- you know, if you want me to cite a Few of thesae.
Mr. Uolz, for example, who had a basal cell

epithelioma, which ue picked up, and a bladdsr tumor, ha

never had a bladder cancer, so that he should be in the

tumor‘cétsgorg rather than the bladdéf‘cénbsra Hs didn’ﬁ
Eéve'a céncer. |

Another one was a man namedbwaldurf. You aSRV
gqursélf‘well, when did he have a‘skin ;ancar,vand he ﬁadvit.
in 1S4%. So he shouldn’t be ihcludsd in the pe=ople gith‘

skin cancer among the exposed because it occurred in 1944,
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if you’re attempting to relate expousre to skin céncst.
There’'s another problem, and that is when you --
we counted -- in our priﬁt-but>we counted penple that had

cancers,*psapls’that had cancers., Thara‘was‘at least one

~individual who we knew had prostate cancer. We knew

'stntuallg that he had leukamié. We counted that as one

person with cancer. In this print-out it’s two cancers, tuwo
people wifh‘cancers.b It’s not. It’s opne persocn with
cancsr.

' TheSe‘aré some of the thian}I ﬁhink'have to be
poihted out. There aré!Some nthér féther ubviaus‘prab;ems
with this, and if gaﬁ*d like me to go on, I can.

| @ well, Dr. sgskind, the SNO-Med or the SNO-Med
;lassificatipn; is that Sumsthing ﬁhaf is guqts almne?f‘

‘A No. As 1 indibatSd sarlier in my testimony, SNO-

Med is a classification of diseases, which is used

‘ihternationallg'bg medical récord kaeping groups.like
hosp;tals; places‘that have to make d;agﬁosas:cf diseases. -
Ihé SNO-Med has nothing tmfdb'Mitﬁ mhat happanad
this'mbrning in nur‘environhant. It’s Sgstemitiéed
meenclature'of Medicine. The abbreviatiﬁn is SNﬁ-Nad. It

waS‘Driginallg, after many interhaticnal conferences about

,it;'the Qmafican‘cdllEQE Df_Patthogistslissued a two volums

dccumant,pn classification of diseases. It’s used
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internationallg.. We used it in order to classifg both
history of diseases, as mell as Findings.

Q ; When you made available computer data, ths
cumﬁutsr tépe in the Nitro litigation, did you maks
available the SNO-Med key‘that gﬁu used?

A  Yes, wé did. ’we were askedqurvit, and we sent
it, and I béiievélﬁr; Catnow‘teceivedvthe SNO-Med, so if he
wanted to use it he could.

D whén gou~anélgzed skin cahcer,vsit; did gou‘maEE'

plenty adjustment For age?

A When we analyzed a history af skin cancers -—-
a Yes, sir.
A

-- we, knowing I’m a dermatologist and I've sean a
lot of skin cancers i know that age is a terribly impmrtant

Factor, so that we wanted to see whether there was any

‘difference in the occurrence of skin cancer with age, so

that we separated the group S0 and over from thoses below S0

results wers.,

For example, we fFound that the skin cancers were

age related, not exposure related. They were age related,

not'expcsgre related. wé:found, For example, among the
exposed, under 50 years Dld, undEt'SO years old, nobody had

skin cancar in aur group. Nobody had a history of skin

cancer. Among the not exposed there was one percent‘had a ¢
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Histcrg of skin ;ancér..‘

“Ih ths above 50 geafs cld‘tﬁere’were 1itaraiig £ﬁe
same pefcsntage of people in the expossd and £he not E%pdssd'
gfouﬁ thét had skin‘cancar.‘ Fivé poiﬁt/three perdaﬁt aﬁangr

the expdsed and fcur”hoint eight among the not esxposed.

That’s not -- that’s no difFersnce.

Q What does that indicate?
a So it indicates that in this study, in the
populatibn -— among the population sxposed and not éxposed,

exposure was not a factor in determining association.  There

was no association with exposure, but thers was a clsar cut

assocciation with age.

@  If you look at Defendant’s Exhibit 821, the

Carnow-Conibear print-out, does it contain any commands fFor

conversations with the computer?

A Oh, it cbntains a-substantial number of commands
to the computer, and with respect to cancer 1’ve already
indicatesd what those commands wéte;'

@ Can you tell from looking at Exhibit 921 whethar

thé computer was commanded or gquestioned hy the ‘Carnow-

Conibear organization regarding age separations in the
group?

A Yes, there was a command which indicated thég

”woﬁid”like.tovdetermine, because I think what thag weres
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trying to do, according to Mr. Ferguson, was to reproduce

our results. So they also made age a variable.

'@ ALl right.

A 'Hdweve:,‘I don’t see any of those results in the

_print;out, so that I have no ideé?mhether thag‘ever didvangu

“aga'examinaﬁioniofvthe ékinjcancér data.

Q ‘In'othsrvwords -

MR. CARR: f DhJéct, your Honar, ieading,' 

suggestive:. =

 THE COURT: Could you rephrass it, please.
Q- (By Mr. Heineman) Is there any age analysis

contained in the data analgsfs'pcrtiah of that Carnow-

,:Coﬁibéar pfint—out?

A IF Plaintiff’lexhibit 1472 is what came out as a
result of the command to elicit the ihfathatinn fsgarding‘f
cancer, theré’s no variable ih-hare with fsspscﬁ to age.

@ Dr. Suskind -=

CDéfendant Monsanto’s Exhibit 1708}ma5 marksd'

for identification bgvthe,caurt reparter.)

Q  (Bgva.,HeinemanJ Doctor, I’d“liké to show you

Defendant’s Exhibit 1708, sir, which is a copy of

Y.Plaintiff’s Exhibit 1&73.-‘ﬂll_right; Sir._




e

N

10

11

i2

13

14

15

16

17
18
18
20

21

z2a

23

- 24

4g

A Yes, sir.

Q Have you sesn this document before, this 14737

A Yas, I have.

g All right, sir. And I wonder if, do you agres

‘with what’s contained in this exhibit?

A Magﬂl go up there?
THE COURT: Yes, you may.

THE. WITNESS: It reads Suskind Human Hmalth

- Effects dE.E,&;S-T, Journal of the American Medical

Association, 1384, which essentially refers to the article
published in the Journal of the Qmarican Madidal-

Association, and it says —-- it reads cancers reported to

Suskind by Nitro workers exposed to 2,4,5-T.

Now that*s'nmt>so. That is absolutely not so.
It’s false. It's eronecus because thét isn’t hcﬁ‘it was.
fepofted to us. -

That is thé result of that print-oﬁt, énd the
interpretation of the print-out, and 1've pointad out soma
of the errors that were made with rsspsct to date, soms of

the errors that were made with confusing tumors with cancer.

There are others. But I think that what comas cut of hare

is simply an eroneocus interpretation because the data

analysis was sroneocus.

For sxample, let’s take Mr. McDade. 1t is alleged
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that he was»émang the exposed and we 1Isft him quf. Well, as

| a matter of Eact; according to the‘phgsiéiah, and we took-

i

the phgsician’s history as being the most significant

‘history --

MR. CARR: Your Honor;‘I-wculd‘obJect, unless the

witness makes it clear that it’s the physician’s report that

he took and that he has; and presumably been given to us in

‘writing.

THE COURT: Could the two of goﬁ épproach the

bench For a minute, pleass.

CThe Ebllbwing prbcsedings were had»at’thé bench

outiof the hearing of the jury:)

fTHEICDURT:"would'gDu refresh my fecnliactiﬁq mﬁ'
the basiS of your objection.

' ﬁRL CQRR: »Yas. We asked for all oflthg’rebmrdé
that Suskind had which he used td'prgpara this morbidity
étudg. We ééked‘Fcr‘all,the radc;ds;'alllthe hisﬁorg, all
the written’dccuhents, svargthing‘tﬁat pebtains to theSe
pepple'tﬁat mé;é‘thé subject of it.

Num if he is referring ﬁn one ﬁf those dméuhsnts
ﬁhat was given to us, I dan’t abject; Bgt it’'s npt clear

from what he’s saying whether he was'told.bg a physician and
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lznct iﬁﬁwritihg; " He may be teferfing’to stething'that_

SOmebcdgftdld him andgthét;we‘donft have ang'memo‘ar recard
DF;‘_Ihaf*s_the‘bésis of mg'oﬁjsgfidn.f_

' MR. HEINEMAN: ' The Fact of the matter is, your

Honor, I'believe’he:is":eferring to the physician pnrtinh'of

the Nitro Form that he just identified.

‘v:”;THEvCDURT:fHwhg'dch‘t,gqublarifg tﬁét'than.vv
 ‘MR;'HEiNEMth:7Iha Fact of the mattar is, thnpgh;

that even if he werén’t;:ﬁé could certainlg take into

.accountfin giviﬁg hié}expert opinion“info:maticn,he had

bbtainad Erbh'that_phgsiciangorallg}
’HR; CARR: . He could arrive;at,éh 6pihiqﬁ, as we’'ve

been through this a dozen times before, he couldn’t relate

what, in Fact, has been told him.

THE'CDU?T:;.Especiallg whanfit'dnésnft.hépﬁsn to

be the case in Ehis.partiﬁular,sitﬂatinn,_ Why don’t you ask

_anothéf'questibh-tb CIétifg thatf

(The Ebllcwing‘proﬁéadings wers had in the

preserice and hearing of the Jury:)

o (Bg Mr. Heineman) ~ Now, Dr. Suskind, First of all, 

-the informétinn*mhich_goq.Dbtainad_ftdm physicians thét'gnu

said you rsliéd~qn,”whsragis thatfinfarmétion set Forth?
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A That is set Forth in the physician’s examination
page, and if:gou’d like me to réfe: to'that From the

ihterview and the sxamination record, I .can,

‘@ But is it part of the form which you identified
previously®?
A “Yes, it is.

@  All right. Which is Defendant’s Exhibit 1704.
A If 1 may, 1 can show you where it is. If I may,
your Honor.‘

THE COURT:  Go ahead.

THE WITNESS: It’s on page 21 Df‘the'rEbdrd,fahd

‘the phgsician‘s responsibility was to take additiunal»k
history, additional-historg and review of systems. So he
took a histofg of skinvprpblems, including acne, other skin

abnormalities, néils;‘and'cancer, so that he asked about it,

aéked.about problems of the sar, nose and‘thtuat. He askad
aboyt pr0hlams of the teeth, tissue.

He went through'as hcst‘phgsiciahs will do in an

1 intervieuw, will take a history of pussibls prdblams of the

eyes, of the lymph nodes,,of”thé pulmonary system, of the

heart. But amohg them, wﬁethér’qr not the individual had a

history of a tumor or a cancer in those organ systems.

n éll'right,FSit. Now in cchhectinn with‘a

a Deféndant’s‘Exihit'17OB, you were discussing Hr.'mcnade.
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A McDade.
7 Q McDade. And you wrote a word on here.
A  Yes. 1 indicated that according to tha

phgsician‘s history this man had a skin tumor. A skin tumcr\:

can bE'a‘epithelioma, it can be a mole, whi:h is swollen.
"Tumor meéns'swalling. Thess can be benign. Sufthat in thea
~physician’s gpinian, this man Ernm-his‘histnrg had -at ons

time a skin tumor,. which was removed. So we classifiad it

as a tumor, not a cancer.

We’'ve already talked about Mc. Volz. Mr. Volz' -

‘'skin cancer was ciassi?ied as a basal cell epifhelimmé. Mr.
Volz didn’t have a bladdaf céncsr. He had a tumor. From

‘"what we know about it, it was a benign tumor.

This man, as I indicéted, did have prastata --
hiStorg'oE prostate cancer, and hs did have a high hlood

count when we saw him, so we had evidence of leukemia even

when we examined him., He is called two cancers. He’'s a

person with cancer.
S e counted nosés. Jwe didn;t ccﬁntinumbers of
cancer.
'Thefe was anuther;pfob}eﬁ, Fmr exampla,'there are

three people whao are indicated as having cancer and we left

them out of the exposed group. Bg no stretch of the

imaginét;on from the racofds that we gave to Ferguson’'s

! E = . -
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analgsis'mara'thaSs‘peoplevaxposed.

Mr. Rogers, Roy Rogers, had skin cancer. Ws

"pickad itfup;; But it’s in that table among the nbnvexpased,_

Mr. Gareli; the same thing; -Ha’'s a ncnésxpnsed

individual. HE'is,ih theltablé as well.

‘Thengthérs’s -- lst’s ses, uwe have Mr. Esgndlds.. ;

Mr . Regndlds had a,bléddér-dance:; It is recorded as

-bladder cancsr in the nqn-eXposed., And to add thess is

Simplg misinfnfming about Mhn was éxansd and had cancer and

who was not exp@sed_and had cancer.

@  Dr. Suskind, at the bottom of the table are the

words cmittad‘ftam Table 1 with‘a doubls astarisk.'vnc gau.

'ses that?

A ~ They were. They were omitted -- they were omitted

- in the exposed because they weren’t exposed. But'theg wers |

in the group that was noh-squésd. o

' There were two individuals that the physician did

'nofjpickfup and that was Mr. Postslwaite and Mr. West,
) Lowell‘west. So that if you add thcse‘td the peopls whom we

- regarded as having skin cancsr, you have sssentiallg two

more people.

‘Howevar, ong asks -- one asks doss.that_changa the -

‘Significancs‘of the results. Does that change the

statistical significance of thevresults,betmeen the exposed




