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A. NPCA's Petition requesting amendment of FDA Lead Order Low
published in the Federal Register

B. Petition requesting exemption of certain product categories
from Massachusetts Lead Low filed by NPCA

Executive Synopsis

This Bulletin reports recent developments on the following:

A. FDA publication in the Federal Register of NPCA's Petition requesting that the FDA
Lead Order of March 1!, 1972 be amended to prescribe that certain lead-containing
products that do not present a lead hazard to children are not subject to the restriction

on lead content. This publication (copy appended for information) suspends the December
31, 1972 implementation date of the Order -~ as it applies to the product categories
desa’ibed in the petition -~ pending review of comments and issuance of final order.

B. NPCA submission of a similar Petition to Massachusetts state officials seeking exemption
of certain product categories from the Massachusetts lead law.

ACTION REQUIRED. Members should submit appropriate comments to FDA, as explained
herein.

CONTACT AT NPCA. Office of Legal and Government Relations

A. NPCA's Petition Reguesting Amendment of FDA Lead Order Published in Federal Register

As reported to you in earlier Legal and Legislative Bulletins (see "L&L" Bulletins No. 4, 5 ond 6),
NPCA filed with the Food and Drug Administration (FDA) a Petition asking the Commissioner to
rule that certain product categories are outside the scope of the FDA Order of March 11, 1972
which classified certain paints or other similar surface coating materials as banned hazardous sub-
stances after prescribed dates. The final version of NPCA's petition was filed with the FDA
Commissioner on October 24, 1972, with a request for a spet:tflc amendment to the March Il Order
which would prescribe that it did not apply to:
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1. Automotive, agricultural, and industrial equipment refinish coatings.

2. Industrial (and commercial building) maintenance coatings, including iroffic and safety
marking coatings.

3. Graphic art coatings (products marketed solely for application on billboords, road signs
and similar uses, and for identification marking in industrial buildings. )

4. Touch-up coatings for automobiles, agricultural and industrial equipment, boats, outboard
motors, motorized recreational vehicles, and appliances.

5. Exterior marine coatings for small craft application.

6. Exterior rubber-based roof coatings.

7. Exterior primer coatings for wood siding containing exiractives (products marketed solely
for application on redwood and cedar.)

If this amendment should be adopted by final FDA Order, the aforementioned product categories would
have to bear certain prescribed labeling, as requested in the NPCA Petition. The placement, con-
spicuousness, and contrast of such  labeling, if approved, would be in accordance with the require-
ments of the Federal Hazardous Substances Act and regulations issued pursuant thereto.

The publication =~ in the Federal Register of December 5, 1972 (37 F.R. 25849), under the heading
"Bonned Hazardous Substances ~ Proposed Exemption of Certain Lead-Containing Paints and Other
Similar Surface-Coating Materials” ~=means that the agency has, at least, initially recognized the
merit of such exemptions. (Under the regulations issued pursuant to the Federal Hozardous Substances
Act, the FDA Commissioner does not propose the issuance, amendment or repeal of a regulation unless
reasonable grounds for such action have been demonsirated.

This publication also means that the December 31, 1972 deadline to meet the .5% lead requirement for
paints and similar surface=-coating materials shipped in interstate commerce after that date no longer
pertains to those products described in the NPCA Petition. = Therefore, except as affected By certain
state or local restrictions (e.g., Massachusetts lead Taw), these particular products still may be marketed
in interstate commerce after December 3!, 1972, even if they exceed the .5% lead level set by FDA.

This is clearly spelled out by the next<+to-the-last paragraph in the Attachment. In this paragraph the
FDA states that:

"Since this petition was received prior to the implementation date (December 31, 1972) of
£191.9 (a) (6) (i) (b), the publication of this proposed amendment shall have the effact of
suspending said implementation date, only as it applies to those paints and similar surface-
coating materials as described in this proposal, pending review of comments and promulgation
of an order in this matter. This proposal will in no way affect the implementation date of
$191.9 (a) (6) (i) (b) as it applies to other paint and similar surface-coating materials. "

The FDA has allowed 60 days within which interested persons may submit written comments regarding
this proposal. Since this comment period will run from December 5, 1972 until February 3, 1973, the
earliest possible date by which the agency could issue a final order would probably be late February
or early March. Hopefully, this final order will exempt permanently the product categories described
in the praoposal from all lead restrictions of the FDA's March Il Order.
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** ACTION REQUIRED. It is absolutely vital that interested members of the paint and coatings industry
submit comments to FDA, not only voicing support for these exemptions, but providing substantive reasons
why lead is a necessary component in these products and why its continued use in these products will in
no way create a lead poisoning hazard to children. It must be made clear that it is in the public interest,
os well as in the interest of our industry, that these products be exempted from lead content restrictions.
NPCA members shortly will receive an action letter with guidance on submission of comments and offer-
ing suggestions os to what information would be useful to FDA in rendering its final deckion.

With respect to the labeling that may be required, it is recognized that manufacturers cannot, with
confidence, prepare label copy and place orders prior to publication of the final order in this matter.
However, each manufacturer is urged to study these proposals carefully and to be prepared for early
compliance if and when ordered.

Note. The labeling prescribed in Attachment (at page 25849) ond recommended in the NPCA Petition
to FDA was approved by the Association's Labeling Committee and is consistent with the recommendations
in the new LABELING GUIDE soon to be published.

B. Petition Requesting Exemption of Certain Products Filed in Massachusetts

In our Legal Bulletin of March 18, 1972 (No. 78), it was reported that a lead law for the Commonwealth
of Massachusetts would become effective on January |, 1973. To refresh your memory, this law, in
pertinent part, provides that:

a. No person shall apply or cause to be applied any lead-based paint, glaze or other
substance to any toy, furnifure, cooking, drinking, or eating utensil, or interior
or exterior surface or fixture of any dwelling;

b. No person shall sell, expose for sale, deliver, give away or possess with intent to
sell, deliver or give away any toy, furniture, cooking, drinking or eating utensil
to which any lead-based paint, glaze or other substance hes been applied; and

c. No person shall sell, expose for sale, deliver, give away or possess with intent to
sell, deliver or give away any lead-based paint, glaze or other surface covering.

Note. Under the Massachusetts law, any paint, glaze or other substance is deemed to be lead-based
when it contains more than one~half of one per centum lead by weight (calculated as lead metal) in
the total non=volatile content of liquid paints or in the dried film of paint or glaze already applied,
or when it contains a substantially equivalent amount of lead measured by such alternative relioble
method of measurement as the director shall by regulation establish.

It should be noted that the Massachusetts bill is very broad in scope and could be interpreted to restrict
lead content in any paint product or similar substance. The act did provide, however, that the lecd
poisoning contrsrdzi-re ctor for the State could, by regulation with the concurrence of a majority of an
advisory committee (consisting of nine members, four either physicians or persons active in public
health and two parents of children under six who reside in lower=income urban areas) exempt from the
provisions of the law restricting the sale of lead-based paints these products that:
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M are not intended or suitable for use on or within residential premises, and ore not
advertised or labeled as intended or suitable for such uses, and are not sold to the general
public on a retail basis, when he finds with substantial certainty thot the sale or use of said
paints will not result in the exposure of children younger than six years of age to said paints
and will not result in an additional danger to life or health for such children or for the

general public. "

Although a lead poisoning control director has not been appointed, an advisory committee for the
Moassachusetts Lead Poisoning Prevention Program has been formed. The first meeting of this Committee
was held in Boston on November 28, 1972, at which time industry and NPCA representatives were
given an opportunity to discuss the need far exemptions for certain product categories. NPCA sub~
mitted to the committee a petition similar to that filed with the FDA. The Massachusetts petition,
however, contained an additional category, “factory-applied, original finish coatings,not sold to

the general public." This had to be added since, unlike the FDA March 1l Lead Order, the Mas~
sachusetts law, unless a specific exemption were granted, would cover such cootings. However, even
if such an exemption were granted, it would not permit the continued use of such coatings (exceeding
the .5% lead level) on toys, furniture or cooking, drinking, or eating utensils becouse the Massachusetts
law prohibits both the application of such o coating on these articles and the sale of these articles if
such a coating has been applied to them.

The Advisory Committee also was requested to expand the category of "exterior marine coatings for small
croft application” to cover "Industrial marine coatings for use in construction, repair and maintenance
work" since, as with factory-applied coatings, the Massachusetts law seems broad enough to cover such
coatings. Furthermore, NPCA has asked the Committee to give consideration to exempting "artists'
paints and related materials” since they also could be covered by the Massachusetts law.

Note. "Artists' paints and related materials” were not included in the initial NPCA Petition to FDA
Because they were deemed to be outside the scope of a regulation covering "paints and similar surface
coating materials. " However, as a result of numerous inquiries on the subject, it is understood that
FDA may initiate a separate proposal,

Substantial questions were raised af the Advisory Committes meeting with respect to exemption of
exterior primer coatings for wood siding containing extractives because this product, unlike the others
for which exemptions were requested, is intended or suitable for use “on or within residential premises. "
The Massachusetts law, because of this, may be interpreted in a manner that would not allow for the
total exemption of such a product. In view of this, it is understood that the Advisory Committee is
considering the possibility of granting only a temporary exemption for such exterior primers in order to
allow for the development of adequate substitutes.

The Advisory Committee is expected to rule on the NPCA request for exemptions on or about December
12th. Such ruling will be promulgated to the membership without delay.

Y o

‘John M. Montgomery
General Counsel

JMM/ew
attachment 0007-SWP-036700

0007-SWP-000118017




NPCA Recommended Label 14

For lead-containing special-purpose coaungs wnih may be declared to be outside the
scope of the FDA Order of March 11, 1972. (see Note 1.)

RECOMMENDED LABELING:
(Front Panel)

WARNI NG! {18 pt. caps)

CONTA!NS LEAD {12 p1. caps)
DRIED FILM OF THIS PAINT MAY BE .
HARMFUL IF EATEN OR CHEWED

See Other Cautions on (Side or Back) Pancl.* {16 pt. trpe)

{Back Panel)

CAUTIONS** (10 pr. caps;

Do not apply on toys and other children’s 10 pt type)
articles, furniture, or interior surfaces of any
dwelling or facility which may be occupied
or used by children.

Do not apply on those exterior surfaces of
dwelling units, such as windowsills, porches,
stairs, or railings, to which ch:ldren may be
commonly exposed.

KEEP QUT OF REACH OF CHILDREN. (10 pt. caps)

NOTE 1. This label has not yet been approved by FIDA. However, FDA has published in
the Federal Register {on December 5, 1972) the N*CA petition requesting that Sv:tion
191.9(a)(6)(i) of the FHSA Regulaticns be amended o provide that certain rateganes of
special-purposc coatings are not subjert to the bon cstablished by the FDA Order of
March 11, 1972. (See Appendix, Section 1) lhe NPC A Petition {urther requesied thai the
labeling statement recommended above, or its pr.riical equivalent, be prescribed for
such special-purpose coatings declared to be outside the scope of the FDA Oraoer.

NOTE 2. If and when approved by FDA, the above recommended labeling wouid oe
used to caution for the single hazard of fead in any Icad-containing special-purpose coat-
ing which may be permitted to be shipped in interstate commerce after Deceraber 31,
1972. Refer to other labels far suggested wording for additional hazards to combine with
this label.

NOTE 3. See Label 14.1 for special requirements ot City of Chicago re lead and certain
other industrial (heavy) metals. See alsn Part IV of this Guide for additional comments
concerning lead laws ot other states (e g. Kentucky and Massachusetts) and locai juris-
dictions which must be considered by manutaciurer doing business in those areas.

*Identify panel with proper word.
**The word “Cautions” is optional.

January 2,1973 dabel 14
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NPCA Recommended Label 14.1

for paints marketed in City ut Chicayo and
containing more than specihed percentage ol
tead and certain other industrial theavs)
metals in otal non-volaule. {S¢e Note 1.}

Example: Extenor House Paints X

RECOMMENDED LABELING.
(Front Pancl)

WARN'NG! (18 pt caps?

CONTAINS . . .. _.* (2t caps)
DRIED FILM OF THIS PAINT MAY BE
HARMEFLL IF EATEN OR CHEWED.

Read Other Cautions on Sice or Back)** Panel. (0 pt 1,p0)
(Back Panel)
Do not apply on toys and other chuldren’s {10 pr. tvpe)

articles, furniture or interior surfaces of any
dwelling or facihty which may be cccupied
or used by children,

Do not apply on those exterior surtaces of (10 pt. type}
dwelling units, such as windowstlls, porches,
stairs, or railings to which children may be
commonly exposed.***

KEEP OUT OF REACH OF CHILDREN. 10 pt. capy)

NOTE 1. This label 1s required by the City ot Chitago on paints and coatings for externor
residential uses and tor “non-residential uses such as buciness, commercial or manufac-
turing’* and having (in their total non-volatile content) more than 0.06% lead or mare
than 0.05% antimony, arsenic, cadmium, mercury or selerrum individually ar in total. All
paints, lacquers, other liquio surface coatings and putty *'tor use on interior surfaces of
dwellings or on fixtures or other objects imtended [or use n dwellings, within the City
of Chicago” are prohibited {from sale or use in that City if they contain lead or the other
metals named above in excess of the levels prescribed. Thus, this label would not apply
nor be permitted for such products. (Refer Chapters 78-17.2 and 100-29.3 of the Munic:-
pal Code of Chicago, approved February 24, 1972.)

NOTE 2. This recommended label only addresses the singte hazard of lead (and/or the
other regulated industrial metals) Refer to other labels for suggested wording for addi-
tional hazards to combine with this label. ,

*List the name(s) of the regulated industrial theavy) metals In case of multiple ingred)-
ents, it is perrmissible to use the phrase “Contains Lead and Other Toxic Heavy Metals”
or, if po lead, the phrase **Contains Toxic Heavy Melals.”

**/dentify panel with proper word.
***This paragraph is optional, since it is not required by the Chicago ordinances; how-

ever, its use would be consistent with Label 14.

January 2, 1973 Label 14.1
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