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Acvr ASBESTOS COVARING AND
FLOORINZ COMPLYY, et 2l

se o0 o0 oo

ARNSvRR OF Thib

CireY LAWUFLCTURIRCG
ceipiiy TU :

t
2D COLATNT

The Philin Cerey [lsnufzctuvrin Comn ny, znresrin”
herein by its sttornere Coc-l-scer, “"ickershem & Teft,
answers the amenced comrplaint and states:

1. Answering P4RAIGRAFP. Owz, Resooncent admits the
intention of the Comuission to attzch to the words "licensed
mctericls’ and '‘non-licenset meterials® the meaning set fort-

in PARAGRAPIY OLEZ, but denies the correctness of the recanings

attrivuted to sz2id words

d3y

Deniess thst respondents clcssifies the masterisls

,500 in

‘\)

forming pert of the United Stetes vatent No. 1,372

th= sub-licerse z-re~m=rts which the resnonient Tonsld

Tulloch, Jr. hed with other respondents, ant stctes the

szicd materizls were clezssifisd by the Licensor.

o

thet the terms of sszid license agreements clearly disclose
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thizt the as
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rezments zpply only to materisls embodving the
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invention of the said pestent.

Denles thet all flexible range boiler jackets were
non-licensed materials and states that the materials of many
flexible range boller jackets embody the invention of szid
patent.

Denies that The Philip Carey Manufacturing Company
is legally responsible or lizble for any zcts or practices
which are alleged to heave been performed by The Philip Carey
Compeny and denies that The Philip Cerey Compeny enzeged in
eny of the unlewful acts or prectices set forth in the com-
plzint or thaet it violzted in any respect the provisions
of Section 5 of the Federzl Trade Commission Act.

2. PLRLGREPH TWO, admits the allegations therein
except thet it denies thezt any sub-license zgreement ever
existed between The Philip Carey Company and Donzald Tulloch
Jf., denies thét it assumed ény such sub-licensing agreement
upon the dissolutioh of The Philip Carey Compzny, znd denies
thaet it opereated &t any time under 2 merchandising plan
zs described in the complaint.

‘3. PARELGRAPH THRLE, admits thet both licensed and
non-licensed mcterials were embodied, involved and employed
in the manufecture, use and sale of low pressure asbestos
pipe covering, and respondent is without knowledge of the

percentage of saild covering menufzctured or sold by the
respondents and is without Xmowledge of the percentzge of
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d covering manufacturec or sold bv the "responcerts

-

LJ-

- -

Johmns=~lianville Corporation and The Philip Carev lanufacturing
Company and its wholly ovmed subsidiary, The Philip Carev
Company up to the time of the dissoclution of the said The
Pnilip Carey Compzny, zbout June, 1941.%

A6mits that some of resvondent corporztions menufecH
tvre soe or 21l of their IZicensed and norn-licensel m=terizls
cnd couvert sove of the szne into low pressure ashest 08 vive
coverirs, DUt ferdics thot s8id resgtonfents, or any of thexn,
convert zll of szic¢ licensed anc¢ non-licensec moterieles into

such covering. Adaits thzt other respondent corgvorctions

-~

Imown in the trace es "wincters' purchase some or all of said
licensed &rd ron-liceunser ncteriels fror those responient cord
voratiors f"lCh =nufacture same and then convert some of

said materiels into lovw pressure asbestos pipe covering,

but denies that szid Ywinders", or any of them, convert zll

3y

of szid meterials into low pressure asbeslos pipe covering.
Deries tinet the resnoncéent corporations et collu-
sively or collectively in the pricing or szle of szid m=te-
rizls or covering and¢ denies that they are in & position
to dominzcte &n¢ control the wrices a2t which the sane must
be purchases by the purchasers znd users thereof throurhout
the Tnited States.
/o PLTILCTIPL OFOUR, adimits thet the respondent

o ir drterstcie comwerce arl Genies the

otk ¢

cornoretions enrare
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5. PAHMauhsrn rave, denies ecch and every feoct

6. reriutiern oaa, admits thet respondent corpore-
tions have been and some still ere in competition with one

or more of the other respondent corporetiorns in mal-irc and

seekins to meke szles in interstate commerce of low pressure
csbestos pipe covering end of licensed and narlicensed mete-

ecch snd every fact sllefec in Pl 2PE CIX, zné snecifl-

wpetition betveen The responde:nt cornor-
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ec. or forestelled

ct

ctions hes been nincerec, lessenec, restric

o4

Dy eny uncerstancing, agreement, corbinatior, conspirecy,
retrhof, policy or prectice =s set forth in the cowplaint or

otlem:ise.

7. PrraGRAPH SEVER, admits that during the vear
1231 applicztion wes mzde for respondent Johns-lznville

0n

Corroretion for the Toohey patent wnich contzinec¢ cleirm
embolCyir. tre licersec mcverizls &rd¢ for an asbhestos eir
cell insuvletior which by the insertion of & wax sgirer would

rese the soshestos coverirs boih weter repellert ¢nl moisture-

(.

proof, =nd¢ thet such asbestos coverinz is used¢ primerily for
1o oressure ashestes vine coveriu, 2nc that tne potent wos

fully stzles the clairs embodGied in s@id potent or correctly
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in~, combinstion or concrirzscer cet forth in £he corrl=int,
Responcdent admits thet Johns-"enville Corrorrtion
did on September 11, 1935, grent to respondent Tulloch zn
exclusive license to mske, use and sell, an¢ exclusive right

to issue non-exclusive licenses to others to use &nd sell

mcterials and products covered by the Toohey pzient.

8. PLR/GLAFPHI DIZIT, dGeniec ecch end every fret

Q, PALTLGHERR NILT, ofvdts Vot o omercrendisin
Irn =t sconted Crrii o the noeriod the Notior-l Irndustricsl
Hecovery Act wes in efTect by some of the reswondent cornore-

tions and¢ that s2id merchercising plin was not personzlly

3

erwroved bv the fdrmirnistreztor of the Nztiorn~l Recoverwv Ad-

ministrztion, but cenies thct such persornzl approvel wes

necessory to merke acherence to trhe merchencisin: plq-n obliza-

tory uvvon the mevbers ol the Industry enc states that the

. -

Teilure of the Lérinistretor to cisepprove the merchzncising

plan corcstituted in legel effect en aprrovel of the sane,
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eccly and every feet cllcied in Porcoroil Fine,
10. Denies ecch znd every Tact ellegec in tre

‘reryne of the comulrint nwrbered TEL, DLovis and T T.LVIL
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11, Some of the recroncent corporctions exnt others
engcged in the low pressure asvestos nive coverins incus
during a period commencing meny years prior to the year 1934,
anc in the development of the industry, trade rractices beccrne
established through competitive and other econcoric forces.

These trade practices included the general use of & so-called

Mlict" price from wizich discounts were allowed for the nur-

pose of deterining tne cctrel rrice cherped & custoner,

voirt, and the use of conmon cefinitions of veriocus classes
12, On loveuner 1, 1933, the President of tne
Uinited States approvec & Cole of Fzir Competition for the

.sbestos Industry pursuant to tne authority vested in him by

Title I of the Nation-l Industrizl Recovery Act avproved June

~
1

¢, 1933, Pursvant to the provisions of tne Cole, 2 Cole

Lvthority was set ur to coopsreate with the Administretor in
the edrinistratiorn of the Cole, on” for uvrnoses of sfowinis-
rering the Coce tre Asbestos Industryv wos ¢ivided into {ive

iivisions, of waich the first wes the Ashestos Peoer znd
I.1"ied Procducts Division, which included 21l eshestos p-pers,

r cell wovine covering,

.
v}
1o

lksbestos and wool felt pive coverirns,

. -

b cbestos larinzted pive covering, =nd ripe coverinc acces-
bories: thet is to sav, saio Division inclufded tre vroducts

‘ -+ 261
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of the Low Pressure Ashestos Pivne Covering Incdustrv.
2Artieclec V1 of the fshestos Code provided, awong
other things, that the Code Authority should adopt its omm
rules of procedure'and appoint such officers or agencies
ag it might deem necessary properly to adrinister the Cofe,
subject to review by the Acdministrator, ano directed the
Coce Authority to delerete to & sub-coce authority of esch
lehor provisions., Kach Divisiorn wies cirected to zsont its
orn rules of procecure with respect to earninistering the
Code, and the memnbers of e=2ch Division were auvuthorized to

prepare & merchearndising plen for the Division, irncorroreting

tiie meorerencisine policiecs best calcul-tec to prowmote Ioir

on in such Division.

Q
9
oo
0]
d.
o
ct
=

Lrticle III of the Asbestos Code provided that
for the purpose of insuring complete publicity of prices,
terms anc conditions of scle to marufer~turers and to the

tre“e concerrec, and thus to vromote felr corpevition, every

<D

member of tre Tivision shoull file & screcvle of his wrices,
terrms and conditiors of scle in the office desi nated for
svech division, an¢ there were resulstions with respect to

publisiiirz arny chkenges in prices, terms and conditions of

In zccorience with the foregoin~ vrovisiors of the

tshestos Cofe, © merehercisins olon incorporsiting 1751V
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practices lonr estebliches in the Incustry, was zpproved for
the Low Pressure Lshestos Pipe Covering Division of the
Industry, and compliance therewith became obligztory upon.
21l members of szid Division, according to the lzws of the
United States then in effect.,

Compliance with the price-filing provisions of the

5

Co’e vas obligstory vnon &ll rmerbers of the Divisiorn, znd 2

violetion of eanv

"/‘

trece prectice.

Sectior 2 (h) of the Fatiorn~l In“ustrizl Fecovery

Lct provided:

w(b) After the President shzll have eapproved

any such coce, the provisions of such code shzll be
the sten‘ercs of feir comretition for such trade or
industry or subdivision thereol. Any violetion of
such stendards in any transection in or affecting
interstate or foreign commerce srall be deemed zn
unfeir method of competition in commerce within the
meaning of the Federal Tracde Commission &ct, &s
emendecd; but nothirng in this title shall be con-
strued to imprir the powers of the Federal Trade
Commission under such Act, as zmendeC.m

and suvbsection (f) of the ict provided:

v (f) W%hen & code of feir corcetition has

been zpyproved or prescribed bv the Presi

under this title, 2ny violstion of &ny provi-

sion thereof in any trensecition in or affectins
interstete or foreign cormerce shzll be amis-
demeanor anc upon conviction thereof an offender
shzll be fined not more than {500 for each offerse,
en¢ ezch dsv such violatior continues shzll be
deemed & sepcrcte offense.t

Overvhelming sentiment in the country recuired

business executives to conform to the provisions of codes

-&- . 263

provisior of the fisbestos Code was &n unfzir
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of feir cormpetition. Having in minc the terms of the
Hationzl Inaustrial Kecovery Act, tne public volicy de-
clared by the executive and administrative branches of the
Government and the decisions of inferior tribunzls, Respondent
asserts th2t compliance with the proviéions of the Asbestos

Code prior to the decisiorn in the Schechter case by the

~-

Supreme Court of the United States in izy 1935 was not an

unfair methol of corpetition in commerce, within the mzaning

o1 5 of the Federzl Trece Cormission Act.

td

1-te

of" Sect
13. Following the cdecision in the Schechter case

in Ilay 1935 and for aprroximately the remzinder of the veer

1935,_members of the Low Pressure Asbestos Pipe Covering

Industry continuec bw irdividusl decision to carry on bus-

iness overztions in much the secme way as under the Code, but

at no tirwe did thev zgree upon prices or terms of sale of

their products or otherwise engage in unfair methods of com-

3y

vetition in comwerce within the weaning of the Federel Trade
Cormission fict.

1. A study of oven price filing vwas molie bty the
Netionzl Industriel Recovery Bozro zpuointed for the purpose
by the Presicent anc ¢ report was mode by the Bozrd uncer

,.

te ol April 29, 1935, stating:

n)

"E, Price Filing not Price Fixinz.- It is
herdlv nescessary to s=2v that opren-price filing
is not nrice fixing. Nor should evidence of
collusion in their mzlzire be inferrec fror & uni-
formityv in the prices which rre filecd., Comnetition

9= 264
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is supgposec to effect uniformity of prices throvch
en oven merket; and an approximetion to uniforrity
is zlmo=ct certrln to resuvlt from the proper mointen-
ance of open-price filinz. It is when the prices
cuoted by the members of an industry move in concert
faster than competitors caen easily accommodate tlhem-
selves to each.pther'!s activities or when prices
move uniformly and sharply upward in contrast to
trends in rel:sted industries that evidence of collu-
sion is present. Open price filing is a device;
price fixing is a business policey in operetion.?

Oren price filing wes continued by & ruwber of
members of the Low Pressure Lsbestos Pipe Covering Industry
until ebovt the ernc of the year 1635, but price uniformity
eid not exist in the Incustry an¢ no price fixing cgreement
or understanding was entered into by members of the Incdustry.

15, The decision of the Supreme Court in the
Schecht casedid not invelisote the Notionzl Incustrizl

Fecovery Lct. The Netional Recovery Administration func-
tioned actively through the remainder of the year 1935. By
& joint resolution of Congress of June 14, 1935 the National
Irdustrial Recovery Lct in modified form wes extended to
Loril 1, 1936, and by the terws of the extended Act thre
President wes suthorized to zpyrove voluntary agreemnents
entered into betveen members of an industry. Proposea volun-

tary agr ents for more than twenty industries were submitte

gﬁ

t0 the Netionzl Recovery Ldministretion for approval by the
President subseguent to lay 1935, andé on or about June 17,
1635, = propoced voluntcry szgreement for the Eshestos Incus-

trv includins meny of the princigles of the Lsbestos Code
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was filed for such epprovel with the Nationzl ERecovery
Admiﬁistration. Before the said zgreement was epproved an
executive order was promulgated December 21, 1935, termineting
the National Recovery Administrztion as of Januery 1, 1936.
16. During the period between May and December
1935 Congress, the President and the National Recovery
Lidministrztion encouraged industrv members to coopsrste in
meinteining the stenderds of feir competition which h:od been
written intc coces zné efforts vwere macde by governueont zgen-
cies to c¢evelop a procedure by wiich the cooperstive efforts
existing under the codes could be continued. Public hear-
ings were held by the Netional Recovery Administration and

by the Federcl Trade Commission upon proposed voluntary

agreements which hzc¢ been submitted by certain industries

for the approval of the President. During this period mem-

bers of the Low Pressure Asbestos Pipe Covering Industry met

d3y

from time to time to discuss waye and means of acopting poli-

<
o]
—
g

cies zpuroved by the Government, throush the terms of a

[¢]

tory agreement or otherwise. These meetings cezsea with the

m
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pronulgation of the Executive Orcder terminating the existenc
of the Notionzl Recovery Administretion and were not resumed
after Januzary 1, 1936.

17. Lonc prior to the enactment of the Nutional
Incustrizl Fecovery Act the nembers of the Low Pressure

Pipe Covering Industry reco:znized the existence of
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& serious defect in industry mcterial, in that z substantial
shrinkage fre-uently occurred in the asbestos covering z=fter
its applicstion to low pressure piping. This defect caused
complaints from customers, expense to members of the Industry
for repairs, and discreditec to some extent the products of
the Industry. humerous efforts were made to find 2 remedy
for this defect, znc after prolonged investigation responfent
Johns-ksnville Corporation filed an application for the
so-celled Toohey vetent on Sevtember 26, 1931. Ten clcoims
were allowed and Letters Patent issued Septemper 4, 1934.
ilaterials for low pressure pipe covering embodying

the invention of the patent were subject to only slight
shrinkage and througch the mecns of this peient it became
possible to do awey with substantially all of the said
shrinkage in pipe covering. Materials erbodying the inven-
tion of the patent were zlso superior in other respects to
tie unpatented metericls.,

1%, In order to increcse the populerity of astes-
tos pipe covering with the puolic by removing tne element cf
shrinkase an< thereny extendiﬁg the morket for such procuct,
the respondent Johns-Manville Corporztion decided it would Dbe
in szid respondent's interest for the members of the Low
Prescure Asbestos Pipe Covering Infustry to be licensed gen-
erclly to use the invention of the Tooney patent for a small

ovzlty, so thrt the better mroiuct would be generclly usen

261
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> the country and the cefective material eliminated.
Serious resistence to the acceptance of a2 patent
license freguently develops in an incdustry when the licensor
is a strongly competing member of the Industry, because mem-
bers of an industry assume that a competitor when acting zs
licensor will establish'prices eand terms of sale for the
patented meterial which benefit the licensor &t the expense
of corpetitors, anc beczuse merrers of an incdustry are gen-

erslly unilling to hove their sclss recorcs open to insnec-

'-.h

tion by & corvetitor for thre purvoce of checkine roy:zlties.
Szid respondent therefore cdeciced to grant an exclusive
license to an impertial individuel, with the right to grent
non-exclusive licenses to merbers of the Industry. For this

purpose tke responent Donzld Tulloch, Jr. was selected for

the reason thzt he had been Secretary and ikeanager of the

Sub-Coce Authority of the Asbestos Paper and Allied Procducts

d3y

Divisionrn of the Asbestos Code ant had sccuired the conficdence
£ 4

gd respect of substantizlly 21l members of the Lovw Prescure

Lsbestos Pive Coverinr I ustrye.

Necotiations between the Johns-Munville Corooratior
ené the said Doncldé Tulloch, Jr. with respect to grenting

=16 licerse were conducted over 2 lons perios of time ant
certein umembers of the Industryv including The Philip Carey

¢

Comvecrnv were consvlted as to whether the terms of proposed

SIAITHIYY TYNOILYN 3HL LV Q3onaoy

license azreemcnts woul” bpe azccertzhle to them. Thne benelits
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to be derived by the Johns-Fanville Corporztion fro: the li-
cense zgreement Gepended upon the number of licensees &nd thre
extent to which the licensees popularized the use of the
petented product. The negotiations culmineted in the signing

f a license zgreement between the Johns-Mznville Corporation

and the respondent Donzlé Tulloch, Jr. on September 11, 1935.

By the terxs of szid license s-id Tulloch agreed to issve =
suh-license to tiie Johns-ilarnville Corporztion in & fors: at-
teehed to the sricd ewelusive license, and a2rreed to iszue

svo-licenses to other members of the Infdustry in the same

néitions no more favorzble to such
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sup-licensees than tirose contained in the svb-license to the

19, The respondent Donzld Tulloch, Jr. proceeded
to issue sub-licenses to twenty-five members of tne Low

Pressure Asbestos Pine Covering Industry between September

11, 1935 an¢ Lovewber 23, 1936, The sub-licensees dic¢ not

products might be so0ld by licensees and fiied numerous terss
ard conditions of szle for the licensed procucts. For this
turpose the wercnsutising wlsn arproved for the Industry o
1the Sub-Code Lutnority of the iLsbestos Paper anc Allicd
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inclufe &ll wenbers of tihe Intustry. Tne sun-licensor fivec
inimumr orices effective Joinucry 1, 1926, et whick the wctent
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of trhe pztented products. After the effective céote of s:zid
mininur prices sub-licenses were granted bv resvoncdent
Tulloch to ten members of the Industry. Royalties were pay-

able by sub- licensees to the respondent Tulloch and the right

0 inspect the books of the sub-licensees to deterrine the

ct

amount of royslty payments was reserved to the sub-licensor.

-~

20, The szle cof the scicd pztented vrocucts wes

not rrormoted sufiiciently by the licensees to estehlish &
sener:sl zecentence of ihe o tented oroducthz v othto mullic
beczune ol the price comretitior of lover cost unnetentec

-

orotucts. As early as Lzrch 1936 2 licensee ceessed narket-

ing the patented procduct. In 1926 three licensses withérerw

Tror operations under the svhb-license zgreemerty t0 Liceonsens
withérew in 1937, siy licensees withdrew in 1938, seven 1li-

censees withdrew in 1929, and three in 1940, Trvo licensees

Tithdrew in Mzrer end Aoril 1941, so that on the date of tire
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croducts were fixed by tT..e in~iviruzl £:7 unecontrolle’ se-
-ion of the resconient Tulloch s licensor. In the normnl
nourse of licencin opsrations si¢ liescreor concunlie’ sone

o7 the lirenszees from time to Tine to feternine their viers
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co-flictinm viewus and interests, and the vltimate cdecicion
vas elwzys nzde by scid licensor.

21, At &1l times subseruent to September 11, 1935
there has been active price competition in the Low Pressure
Lksbestos Pipe Covering Incusiry between products embodying
the invention of the Tooheyv patent ant unpatented nrofurcts

4-
v

end generclly betwsen 21l members of the Incdustry. At thre

time of the filin~ of the corglaint herein tho current wrices
for przterted proTucts were z2nove the minicum ~rices Tiet by

the licensor, and there is enc hos been competition in
patented procucts vetween thre two remaini~ svh-licensees.
Tne Johns-¥anville Corporation monw pctures end sells only
tne pztentel product for lovw pressure asbestos pipe coverinz,

anc Respondent menufactures zanc sells both pztented and

unpvatented prodtucts for use as such pive covering.

22. Throurhout the verior covere ¢ by the coi-

Hd3y

nlaint in the proceeiins there Les 2t all times been zctive
cozpetition in the Low Pressure Lspestos Pipe Coverin: Indus-
try betieen tue meihers of szid Incustry vith respect to

prices, ruzlity and other competitive fecfors in the mariet-

ins of the Industry vroliucis, & ¢t no time has Lccponient
violoted the provisions o Sescticn 5 ol the Federcl Traie
Commission kct.

TLUENTCA L, The Philis Cererr fmulacturing fornny
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respectfully re uests that the complaoint in this proceecin~

-+

be dismissed in so far &s it relotes to szid Compony.

THE PHILIP CAREY LAKUFACTURING
COIPANY

rshem & Taft,

Cedwelacer, Vicke
hittornevs for The Pnilivn Czrev
Venulzciouring Cowpzny, ,
B 2
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