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Introduction

As an ABIH certified industrial hygienist, I am vitally
concerned with the attainment and maintenance of a healthful work-
place. However, the basis of the proposed regulations requires
further discussion. The severity of the provisions of the pro-
posed regulations are not justified by the available data.

Comparison of Cigarette Smoke Pollutants
and Workplace Asbestos Levels

The concentrations of "carcinogenic agents" and "potential
cancer promoting agents" contained in cigarette smoke are compared
with the maximum reported workplace level of asbestos in Table I.

TABLE I

Comparison of Pollutants in Cigarette
Smoke and Asbestos

Cigarette Smoke Asbestos
Pollutant =~ ~ (mg/m3) ‘ (mg/m3)
Benzine-soluble
organic particulate
matter 82,000 (1) ——————
Particulate matter 95,000 (1) 5.4 (2)
Carbon monoxide 45,000 (3) S
Hydrogen cyanide 1,600 (3) = ==-=- -
Acetaldehyde 6,700 (3) = ==m=—=

This comparison of exposures shows that cigarette smokers
are exposed to considerably greater levels of potential "carcino-
gens”. For example, an asbestos worker would potentially inhale
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over a period of 20 years at the highest conceivable levels cited
above about 1,500 times LESS "carcinogenic® material than the
average worker who smokes cigarettes (assuming asbestos.is carcin-
ogenic). Of course, some difference in retention may exist.

It is common knowledge.that cigarette tar and many of its
components are carcinogenic to multiple target organs and animal.
species (1). However, the same cannot ‘be said for asbestos,

Even intratracheal installation and ingestion of large doses of
asbestos have failed to produce tumors (2-4). From an experimental
point of view, this extremely stringent standard is not substan-
tiated by experimental laboratory evidence .that asbestos causes
cancer. This is incredible, considering that the severity of the
standard is justified by the claim that asbestos is a "carcinogen".

Cigarette Smoking and the Epldemlology
of Asbestos Worker Lung Cancer.

Several investigators have reported that occupational expo-
sure to asbestos causes lung cancer according to the findings of
their epidemiological studies (5-7). These studies and others were
discussed in detail in the preamble to the proposed regulations.

Such biostatistical studies are not proof of causal relation-
ships but are only useful for identification of potentially
rewarding areas for biomedical research, The claims made by
these studies that asbestos is a "carcinogen" are particularly
suspect since biomedical research has not shown this to be the
case. These studies warrent critical scrutiny.

In order to avoid making serious errors in epidemiological
surveys, several variables must be taken into account (8):

1. 1Is the observed association due to chance (random occur-
ence)?

2. What role might other variables play in accounting for
all or part of the observed association?

3. To whom does the association apply?

4. Does it appear that the association represents a cause
and effect relatlonsh1p°

The studies reported by Selikoff (5-~6) appear to make an
attempt to take into consideration the variable (#2 above) known
to cause almost all the lung cancer in our society =~ cigarette
smoking (9). Attached to these comments is the "Clgarette Smoking'’
page which contains the lung cancer statistics (6. It is easily
noted that less than the expected number of lung cancers were

1"
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observed among asbestos workers who had never smoked cigarettes.
Note for example that 6 cases of lung cancer were expected for all
locals in the U.S. and Canada but only 2 were observed.: In a
more recent report, Selikoff (5) has reported that 7.51 and 4.40
lung cancer deaths were expected among non-smokers but only 2 and
1 respectively were observed. (Table 5) 1Indeed, the conclusion
{(circled) states that, "In the absence of cigarette smoking, we
have not found lung cancer to be a very serious problem among
asbestos workers." (6) This is tricky wording as something which
is not "a very serious problem" may still be "a serious problem"
and thereby be misleading. These data show simply that asbestos
does not cause lung cancer and that non-smokers experience absol-
utely no risk for excess lung cancer mortality. Indeed, these
data suggest that asbestos exposure may reduce their risk for

lung cancer.

Cigarette smoking habits and its effect on lung cancer rates
simply cannot be excluded from any epidemiological study of lung
cancer incidence among occupationally exposed worker populations.
The American Cancer Society (9) has reported that heavy smckers
have a 15- to 20-fold greater risk of dying from lung cancer than
men who have never smoked. Friedman et al. (10) have reported
that heavy smokers have a 10-fold excess lung cancer risk than
do non-smokers. A recent Swedish study (11) reports that smokers
experience a 7~ to 28.8-fold excess risk for lung cancer depending
upon the type and amount of smoking.

Reference is made again to Attachment 1 which shows the cig-
arette smoking statistics for a lung-cancer epidemiological study
by Selikoff, et al. (6). Note that the asterisk indicates that
the expected deaths of lung cancer in these populations are based
on U.S. death rates from the U.S. National Office of Vital Statis-
tics. For all U.S. and Canada locals, 8 percent of the non-smokers
were expected to die of lung cancer whereasonly 4 percent of the
smokers were. How ridiculous can ycu get? As cited above, smokers
have a much higher lung cancer rate than do non-smokers. So, in
reality, Selikoff, et al. did not actually correct for cigarette
smoking. These flgures are highly suspect and are obviously cal-
culated and compared in a misleading fashion.

Also for example, U.S. death rates are an improper control
group for comparison, These data are not differentiated with
respect to cigarette smoking and are a much more diffuse group
than was the study group of asbestos workers who had to have worked
about 20 years with asbestos to qualify for inclusion. Selikoff,
et al. are actually comparing "grapes" with "oranges" as the
study and control groups were not identical with respect to to all
parameters except exposure to asbestos. It is interesting to note
that Stell und McGill (12) admitted finding higher levels of cig-
garette smoking among asbestos workers than among other workers.
Therefore, a significant probability exists that cigarette smoking
accounts for all the "excess" lung cancer deaths observed among
these asbestos workers.
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Tables 4 and 5 of the recent report by Selikoff, et al. (5)
are attached to these comments. The expected death rates are
cited as "based upon age-specific white male death rate data of
the U.S. National Office of vital Statistics from 1963 to 1971,
disregarding smoking habits" (emphasis added). Again, non-smokers
experience less than the expected rate of lung cancer mortality
showing that asbestos does not cause lung cancer, A simple calcu-
lation of the data in these tables again show lower rates of lung
cancer were expected among smokers than npon-smokers. This is
incredible. The manipulation of these data in this manner makes
the reported conclusions yet more suspect.

Secondly, the control group (U.S. white males) and the study
group of asbestos workers are again not matched as to exposure
(including cigarette smoking) except for exposure to asbestos.

Third, the admission that the expected deaths are calculated
"disregarding smoking habits" is an egregious error in judgement.
The failure of these studies to take cigarette smoking into
account completely invalidates any and all conclusions made of
an association between asbestos exposures and lung cancer.

The Federal Register notice (page 47656, column 1) indicated
that a study by Gilliam et al., "found three times the risk of
malignant respiratory disease than expected" at average concen-
trations of 0.24 fibers/ml. The "findings" of this study were
undoubtedly used by OSHA to justify the exceptionally low TLV
of 0.5 fibers/ml. This study also has several serious flaws:

1. The control group is the general white male population
of the U.S.

2. Smoking groups are divided only into "light" and "heavy"
smokers for comparison purposes. (Table 2)

The first error has been discussed briefly above. The second
is ceritically important with respect to the conclusions drawn by
Gilliam, et al. that "the excesses in respiratory cancer did not
seem to be attributed to age, cigarette smoking”,.."asbestos
minerals at concentrations significantly less than 2 fibers per cc
and of short length characteristically stand out as the most
prominant independent variable to be associated with this excess
of malignant and non-malignant respiratory disease." Gilliam,
et al. divided the workers into groups of "light" smokers (up to
and including 1 pack per day or less than 10 years) and "heavy"
smokers {more than 1 pack per day and more than 10 years). Of
course, the most significant lung cancer risk was noted among the
"heavy" smokers but since "light" smokers showed an excess of
lung cancer this showed "the interactive role of asbestos in the
etiology of lung cancer." 'This conclusion is completely untenable
based on these "data" and will be directly addressed.
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It is generally recognized that the lung cancer rate increases
with increased amounts of cigarette smoking (9-10). The Kahn study
(13), in particular, showed lung cancer rates about four times
greater at cigarette consumption rates up to 9 cigarettes per day.
The lung cancer rate increased to 20 times as much when two packs
of cigarettes were smoked each day. The "light" smokers group in
the Gilliam et al. study included those workers smoking up to a
pack a day. It is to be expected that these men will experience
excess lung cancer rates when compared to the U.S. general white
male population which has not been dlfferentlated for smoking habits.
No lung cancer would be expected only among the non-smokers. These
investigators (Gilliam et al.) have simply observed only the small
difference expected between these groups due to the variation in
smoking habits established in the study. The probability that asbes-
tos had anything to do with the excess induction of lung cancer
among these workers is negligible if not zero.

At asbestos levels of even 0.5 fibers per cc these men were
being self-exposed to the carcinogenic tar of cigarette smoke at
levels up to 1,000,000 times as great (and more). To assert that
these minute levels of asbestos were responsible for these lung
cancers is eguivalent to claiming that a molehill (asbestos) is a
mountain and that the mountain (smoking) is actually a molehill.
This would be ajoke if the consequences and severity of the proposed
regulations were not so serious.

The failure to adequately consider the role of cigarette
smoking completely invalidates any and all conclusions of an
association between asbestos exposures and lung cancer. The compara-
tive data above indicate a significant probability that the differ-
ential lung cancer mortality observed among asbestos workers will
be found to be associated with variations in smoking habits. It is
strongly recommended that the standard be revised upward to at least
2 fibers per cc. '
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CIGARETTE SMOKING N .

Cigarette smoking and insulation work do nol mix.

Research has shown that lung cancer occurs against 8 hackground of cix-
arette smoking:

1. LOCALS 12 AND 32:

On Jan. 1, 1963, there were 370 mem-
bers of Locals 12 and 32 who had en-
tered the Union helore 1943,

87 never 283 had o history
smoked cigarettes of cigarette
smoling
Totaldeatha by .
Dec. 31,1971 s 13
.
Expected deaths of .
lung cancer™ 126 3
Deathsof lung cancer
Jan.1,1963-Dec. 31, 1971 3 41

2. ALL LOCALS, US.AND CANADA:

There were 17,300 men registered in
the International on Jan. 1, 196711 634
completed yuestionnaires recording
their smoking habits.

. 2,06 never 9,390 had
smoked cigarettes smoked cigarettes
Total deaths
by Dec. 31,1971 B - 5%
Expected deaths of
lung cancer® 598 23.0%

Deaths of lung cancer
Jan.1,1967-Dec 31,1971 2 &)

*Based on US. death rates, US. National Office of Vital Statistics,

Calculations indicate that asbeston workers who smoke cizarettes have

eight times the chance of dying of lung cancer, compared to other cig- _ .

arelte smokers of the same age who donot wurk in trade. l-\‘“\-j'
—_— oy

———

Asbestos workers who smoke cigarettes have 92 times the risk of dying
of lung cancer, compared to similar men, who neither work with asbes- °
tos nor smoke cigareltes. ... o . ee et

-
V—

We have not found signilicant trouble with pipe or cigar smoking.

o __—-—. ‘ ‘——\\
:,M In the absence of cig smoking, we have not found lung cancer to be

ery serious problem among asbestos workers.

Cigarette smoking Is not the whole story, however. Mesothelioma and as-
beatosis occur even without smoking, ss does cancer of the atomach,
esophagus, colon or rectum. Therefore, dust control is essential.

Two things dv not belong in pipecoverers’ lunge: .
INSULATION DUSTS AND CIGARETTE SMOKE.

=

BT 4'{7‘ - £ oy _‘;y?
%ﬁ{;’?"& S B St

ey,
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Table 5 . : <L
} Expected and observed ceaths of luag cancer . .
: . among 17,820 U.S. and Cznada asbestos Lpsulatzvu .
. workers, Januaxy 1, l°o7—D=ca_~e_ 31, 1972; N ]
relation to cigaretta sno oh.*r : Tt s
o . o Deaths from lung canzex <
No of = = =
) persons Exgactsd Obserwas Fatio -
. Smoking habits not
) Xnown 6,144 16.76 3 5.3
HEistoxy of cigarette : . . ; )
swoking 9,590 31.80 172 5.7 -
No history ef N . . A
cigaratis smoking 2,066 7.51 2" Q.3 y .
Never smokxed 1,457 4.40 ¢ 17 c.2
History of pipe
and/or cigar only €09 . 3.11 1. 2.3

a
Expected da:zths basad

rates for whitz malss

cer estimates hLaseld
. pleura, broachus and
of the Internctional
Causes cf pesaths, 7t

on

soon age-szacilfic U.E.

,[&isvezarding smukiréj ’

U.S. rates £oF cancac - .
trachea, cC ategorxcs 152 . .
Classifizaticn of
. Bevision. . .
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ENVIRONMENTAL PROTECTION AGENCY REGULATIONS
ON NATIONAL EMISSION STANDARDS FOR HAZARDOUS AIR POLLUTANTS
(40 CFR 61; 38 FR 8820, April 6, 1973; Amended by Code of Federal Regulations, Volume 40, Revised as of July 1,
1976; 41 FR 27967, July & 1976; 41 FR 33264, August 9, 1976; 41 FR 34629, August 16, 1976; 41 FR 36918,
Septerber 1, 1976; 41 FR 40108, September 17, 1976; 41 FR 40467, September 20, 1976; 41 FR 43148, September
30, 1976; 41 FR 44860, October 13, 1976; 41 FR 46559, October 20, 1976; 41 FR 53017, December 3, 1976; 41 FR
54758, December 15, 1976; 41 FR 56805, December 30, 1976)

Subpart A-—G’onmlhwkbm : - ’
_ g6l 01 Applicability. _' i
The pmvislons of this-part spply to
the owner or operator of any-stitionary:
source for which a standard is pruc.rlbed
under this part. e

§61.02 Definitions. -’ -

»A.suadlnthupaxt.a.utermsmtde-
fined herein shall have t.be memingzlven
them in the act: ™ - -

- (a) “Act” means the ClemA.'er.ct (42
US.C.1857etaeq). - -~

(b "Administrator” means’ t.he Ad-
ministrator of the Environmental Pro-
tection Azency or hls authm-lzed repre-
sentattve. .

(c) "Alt:unatlve method" mu.ns uw
method of sampling and analyzing for
an air pollutant which is not a reference.
method or an equivalent method but-
which has been demonstrated to the
Administrator’s satisfaction to produce,
in - specific cases, results adequate for
his determination of complmnce.

-[39 FR 15936, May 3, 1974)

*'(d)*“Commenced™ means that an own-’
er or operator has undertaken a cou-
tinuous program of construclion or
modification or that an owner or operator
has entered Into a contractudl-obligation
to undertake and complete, within a rea-
sonahle time, a continuous program ot
construction or modification.

(e) “Compliance schedule'? means the
date or dates by which a source or cate-
gory of sources Is required to comply with
the standards of this part and with any
steps toward such compliance which are
set to:t.h in'a waiver of compllance under
seL1t, | ..

™ (» “Construction” means tabrlcatlon,

hazardous air pollutant not previously
smitted, except that::

(1) Routins maintenance, repalr, and,
replacement shall not Ve considered:
physlca.l changes,and

-.(2) The following shall not be: ot
sldered a_ chsnge in the met.hod ot
operation:

- (1) An increase in the producuon rabe
if such {ncresse does not exceed the op~
erating design- capu:lty of the stationary:
source;

- (i) An increase in hours of openuon.f

Z (K "New source” means any suuomry
som'ce. the construction or modification’
of which {s commenced after the publl~'
cation {n the Fxofrar Recistrr of pro=

posed natlonal emission ~standards Tof

hazardous air pollutants wmch wul be
appl}ca.ble to such source.

=@ “Owmer or Operator” megnis an{
person who owns, leases, operates, cone<
trols, or supervises a a_stationary source.

(m) “Reference method” means any,
method of sampling end. maly-d.nz for
an air poliutant, as described in np~
pendix B to this part.

(n) “Startup” means the setting ln
operation of a stationary source for any
purpose. :

-(0) “Standard” means a national
emission standard for & hazardous air
poltutant proposed or promulgated under.
this part.

(p) “Stationary. source™ mesans u.ny
butlding, structure, facility, or installa-
tion which emits or may emit any alr
pollutant which has been designated as
hazardousby the Adn:.!nhtmtor..

§ GT.(;S Abbreviations. -

Tha abbrevistions used in this pnrt
have ths following meanings:

e

sec~—Second.

avg.—Average. . .
1.D.—Inside dismeter.
0.D.—Outside diameter.
pg—-wcromms (10~ gram), -
%—Percent.

Hg-—Mercury. .. .
Be~—Beryliium,

§61.04 Addrcss.

(a) "All requests, reparts, appucauons.
submittals, and other communications to
the- Administrator pursuant to thls part
shall be submitted in duplicate and ad~
dressed to the appropriate Regional Of-
fice of the Environmental Protection
Agency, to the attention of the Director,
Euforcement Division. The regional of-
fices are as Tollows: .

Region I (Connecticut, Maine, Ifew Hamp~
shire, Massachusetts, Rhode Island, Ver-
mont), John F. Eennedy Federal Buud!.n:,
Boston, Massschusetts 02203.

Region II (New York, New Jersey, Puerto
Rico, Virgin lslands), Pederal Ofice Bullde
ing, 26 Federal Pinza (Poley Squuo) Ncw
York, N.Y. 10007." .

Regton IIX (Delawsre, District nt Calumbh.
Pennsylrania, Maryland, Virginls, West Vire

ginia), Curtis Building, Bixth and Wsalnut
Btreets, rnn-.wpnn, Pennsylvania 19108.

IV (Alabamas, Florida, Georgia, Mise
sissippt, EKentucky, North Cuounl South

© Ourolins, Tenneesee), Buits 300, 1431 Pewch-

tvee Street, Atlanta, Georgia-30308.
Regioa V (Lilnols, Indiama, - AMinnesots,
Michigan, Ohlo, ‘Wisconain), 3 Non.h Wacker
Drln. czm.-go mmou 60608,
L si New
M’uxco, Okhhoma. ‘Texas), 1600 Pztterson
&txest, Dallas, Texas 76201.
Reglon VII (Iows, Eansas, M.Lsso\u-!. Ne-
brasks), 1735 Baltimore Street, Xansas City,

- Missouri 83108.

Region VIIT (Colorado, Monhns North Ds-

Xkata, South -Daksts, DMah, Wyoming), 106
Lincoln Towers, 1880 Ll.ncoln Btreet Denver,

rectd r m,u,ugum of & stauomu—y *C—Degrees Centigrade. Colorado 80203. '
:am:.n._o i .«  cim~Cubic feet per minute, - Region IX (Arizons, Califernis, Hawaly,
- .. ey usre foek — X Nawu;gummﬂms-mm).ho Calts
~ R "Effective’ date" is the date of f9—Cubic feet, T e x s(%umnmr . %‘mrezonom ’.I?Aln%:
promulgation in the FEDERAL- RIGISTERL, o _Degr ahrenh Alasks Sixth »
of an applicable standard or other regu- i_m“? F eit. . .. mm)agﬁof Avens, a«wo, w“a'
‘ntion under this part. .| A —Liter.  ® D *
(b) “Equivalent method” mesns my! ml—Milliliter. . N ' (bY: Bection 112(d) directs the 'Admin-
method of sampling-and snalyzing for M-—Molar. N - Istrator to delegate to each Etate, when
air pollutant which has been demon~  *—Cublc meter. appropriate, the authority to implement
strated to the Administrator's satisfac- nm--Nanometer. -, 2ndenforce the national emissiog stand:
tion ta have a consistent and quantita- oz—Ounces, . ‘ards for hazardous alr pollutantsfor sta-
tively known relationship to the referénce’ .v/v—Volume per volume. . - tlonary sources located in such State,
method, under specified conditlons. ., : "33 Square yarco. - All information requiréd to be submitted
) “Existing ource” means any.sta: o g.—Water gage. 1 . to'EPA under paragraph (a) of thiy sec-
Dary \:oogfge v:{uch isnota aﬁ;‘; g;l;f::l . inHg—Inches of mercury. A uon.ﬂmust a.ls; bes subnu"tt.,ed to the&ap-
W - cation™ means “InE:O—Inches of water. -~ -propriate State Agency of any Stale w
change in, or change in the mefhod of g—Grams. wa . - *  which this eythority has been delegated
operation of, & stationary source whick o mvinigrams, ! (provided, that:esch spécific delegation
{ncreasss the amount of any hazardous N-—Normal. . may exempt sources from a certain fed-
air polutant emitted by such source or *R—Degree Rankine. “gral or Statd reporting requirement). The
which results in the emission of any min—Minute ‘appropiidte -malling ‘address. for those
2-4-77 Copyright © 1977 by The Bureou of National Affairs, Inc. [Sec. 61.04(b1] 23
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FEDERAL REGULATIONS -

States whoserdelegrtion request las been
spproved is as follows:

(A) [reserved)

(B) Btate of Alabams, Alr Pollution Cone
trol Divislon, Alr Pollutian Control Commies
Btreet, Moatgumay,

[41 FR 40467, September 20, 1976]
© [reserved) -

D-—drizons -
Pima County Alr Poliution Control Dis-
trict, 151 West Congress Street, Tucson AZ’

25701,
{41 FR 53017, December 3. 1976]
® [memd] e -

Bay Ares ur Yollwilon Cantrol District,
89 EDis Street, 8an Francisco, CA 04100, .

Dat Norts County Alr Polluticn. Coutrol
District, &uﬂheu.la. Cresoeat cuy CA 9853!.

Presno ty Alr P L Dis~
trict, 518 8. Cedar Avenue, !'mno. CA 93702,

Humboldt County Air Pollutton- Contrel
District, 5600 S. Broadway, Eureka, CA 95501,

Kern County Atr Pollution Control Dis-
trict, 1700 ncwnr smt (P.O Box 997)
Bakersfield, CA $33

Aliders County Alr Ponuuon conc:ot Dl.so
'&lc{ 135 W. fte Avenue, BIad: CA:

Mtndodno Cou.nty'ur Poliution Conu-ol
m caunty Coun.houu. mn.‘ c4
esiaz. -

Montcny By Um:d Al.r PcnnNon Can-
trol District, 420 Church Street (P.O. Box
m} Salinss, CA 93902, -

-Northern Sonoms County Alr Eouuum
Contnl District, 3313. Chmh mu Snnn
Ross, CA 05404,

Sacramento- Caunty Mr Pollution Contml

Distrtct, 3701 Braach Ccnter Rocd. Bscre~
mento, CA 96827, -
San "Diexo County Alr P (& 1

(U) State of Matne, Department. of Envis
ronmental Protection, Stute House, Augusta,
04330.
[40 FR 59729, December 30, 1975)
(V) [reserved]

(W) Massachusetts Department of
Environmental Quality Engineering,
Division o! Alr Quality Control, 600
Wi Streef, Boston, Msssuhu
sétts 02111,

{41 FR 19633 May 13, 1976}

. (X) State of Michigan, Alr Pollution con-
trol Division, Michigan Depeartment of Natu-
73l Resources, Stevens T. Alason Bullding,
8th ¥loar, Lansing, 48028,

(41 FR 1914, January 13, 1976]
(Y)4DD) {reserved ]

(EE) New Hampshire Air. Pollution
Control Agency, Department of Health
and Welfare, State Laboratory Building,
anen Drive, Concord, New H..mpsmre

SR PR 19633, May 13,1976, 3.
(FF), (GG) [reserved] :

(EE)—Xew Tork: New York Stata
ment of Environmantal Conservation, 50 Woif
Road, Annn!. New York:. 12233, sttention’
Divtaion of
(40 FR 48347 chober 15, l975|

(n) North Carolina Env‘lronmenu.l Man
agement Commission, Department of Natural
snd Economic Resources, Division of Envi-

tal M € t, P.O. Box 278‘.!7. Ra-
lctgh. North Caroll 27611. A : Alr
Quality Section.
{41 FR 56805, Decembex 30, 1976] .

< (J7)-—State df North Dakots, State D.-

District, 9150 Checapesks Drive, Bsn Disgo,
CA 92123,

San Josouin Oaunty Alr Pollution Control
D 1601 E. Hazelton Street (F.O. Box.
2009), Stockton, CA 95201,

.Sants Barbars Alr Pollution chtrol Dis-
frict. 4440 Calle Real, Santa Barbam, CA
93110,

Stanislaus Countvy Alr Pc?mt!an Control
District. 820 Scenic Drive, Modesto, CA 95350,

Trinity County Alr Pollntion Control Dis-
trict, Box AJ. Weaverrille. CA 96958,

Ventrra County Atr Polluti~n Control Dise

trict. 623 ! Slnzl Clsra Street, Venturs, CA
93001,
{41 FR 27967, July 8, 1976; 41 FR 32264,
Auzust 9, 197 6 41 F‘R 40108 September
17, 197 6'; 41 FR 54758, December 18,
1976}

G)—S&'te of dolondo. Cq)nndo Aiz'
'l’on:r&m& “Control Divislon, 4210 East
1nn 4ven\ie. Denver, ‘Colorado 80220.
{40 FR 50719, October 31, 1975]

(H) Stuate of Connecticut,: Depoxtment.
of Environmental Protection, State Offce
Building, Hartford, Connectizut 08115

{41 FR 11820, March 22, 1976}
T (DHK) _ [reserved)

(L) State of Georgla, Epvironmental Pro-
tection Division, Department of Natural Re-
sources, 270 w-smnmn Bireet, S.W.. At~
lante, Georgts 30334,

{41 FR 24885 June 21, 1976}
(MMO) [reserved]

(P) Sate, A‘ }ndhn. Indiana. air Follu-

1310 West Xichigan
stroet Mcu.ppn‘:?:lmhu 46208.

{41 FR 43148, September 30, 1976]
QT [reserved]

P KHealth, State c.plt-ol, mzmn-:k.
xpmﬁuéggsa&r
{41 FR 44859, October 13 l9161
(KK), (LL) [reserved]
{MM)--State of Oregon, Depariment
of Environmental Quality, 1234 SW Mor-
sison Street, Portlanq. Oregon §7205.
{41 FR 7750, February 20, 1976}
NNHUU) (reserved]
(VV) Commonwealth of Virginia, vn--
nnm.sme Alr Pollution Control Board,

Room: 1108, Ninth Street Omce Bu.uda- o

ing, Richmond, Virginia 23219,

{41 FR8346, February 26, 1976] '.

- (WW}(§)-Washington; State of Wash-
ington, Department of.Ecology, Olym-~
pia, Washington 98504,

{11) Northwest Air Pollution Author-
ity, 207 Ploneer Bullding, Second and.
Pine Streets, Mount Vermon, Washing=
ton 98273,

i) Puget Sound Alr Pollution Con-
trol: Agency, 410 West Harrison Street,
Seattle, Washington 98119.

v} Spokane County Alr
Control Authority, North 811
Spokane, Washington 99201, °

eflerson,

(v) Yakima County Clean Air Author-.

fty. County Courthouse, Yakima, Wash-
ington 98901,

{40 FR 58640, December 18, 1975}
wXvi) Olymapfe -Air Pollution Control Aue-

ollution .

(AAA), (BBB) [reserved]

(CCC)—U.S. Virgin Islands: U.S. Vir-
gin- Islands  Department of Conservation
and Cultural Affairs, P.O. Box 578, Char-
loite Amalie, §t. Thomas, U.S. Virgin
Islands 00801.

{41 FR 34629, August 16, 1976]
(ODD) (reserved].
(39 FR 37987, October 25, 1974; 40 FR
18169, Aprl 25, 1975: 40 FR 42195,
Scptember 11, 19751
§ 61.05 Prohibited activities.

(a) After the “effective date of any
standard prescribed under this part, no
owner or operator shall construct or mod-
ity any stationary source subject to such
standard without f&irst obtalning written
approval of the Administrator in accord-
ance with this subpart, except under an
exemption granted by the -President
under section 112(c)(2) of the act
Sources,the-censtruction or modification

¢f which commenced after the publica-
tou date of the standerds proposed o
be applicable to such source, 'l.re subject
1> this prohibition.

(b) After the effective dnte of any
standard prescribed under this part, no
owner or operator shall operate any new
source in violation of such standard ex<
cept under an exemption granted by the
Pr:s(dent under section 112(c) (2) of the
ac .

(¢) Ninety days after the effective date
of agy standard prescribed under this
part, no owner or operator shall operate
any existing stationary source in viola-
tion of such standard, except under «
walver granted by the Administrator in
sccordance with this subpart or under

‘an exemption granted by the President

under section 112(c) (2) of the act,

(d) No owner or: operator subject to
the provisions of this part shall fail to
report, revise reports, or report source
fest resists as required under this part.

§ 61.06 Determination of construction
or modification.

Upon written appucat!on by an owner
or operator, the Administrator will make
a determination of whether actions taken
or intended to be taken by such owner
or operator constitute construction or
modification or the commencement
thereof within the meaning of this part.
The Administrator will within 30 days
of receipt of suficlent Information to
evaluate an application, notify the owtner
or operator of his determination.

£ 61.07 Application for approval of
constiruction or modification.

(a) The owner or operator of any new
source to which a standard prescribed
under this part is applicable shall, prior
to the date on which constructicn or
modification is planned to commence, or
within 30 doys after the effective date
in the case of l new source that already

thority, 120 East State Avenue, Oly
Washington 98501,

(vil) Southwest Air Pollutlon Control Au-
thority, Suite 7601 H, NE Haze!l Dell Avenue,
tancouver, Washington 98863,

[41 FR 4264, January 29, 1976]

(XX =({Z2Z) [reserved|

pis,
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has cc d tonstruction or modifi-
cation and has not begun operation, sub-
mit to the Administrator an application
for approval of such construction or
modification. A separate application shall
be submitted for each stationary source.
(b} Each application_shall include:

(Sec. 61.07(b) 24

Ted



.
~

HAZARDOUS EMISSIONS

S-2334
121:0462A

(1) The name and address of the ap-
plicant.

(2) The location or proposed-location
of the source.

(3) Technical information describing
the proposed nature, size, desizn, operat-
ing design capacity, and method of.oper-
ation of the source, including a descrip-
tion of any equipment to be used for
control of emissions. Such technical in-
formation shall include caleulations of
emissfon estimates in suficient detall to
permit assessment of the validity of such
calculations.

§ 61.08 Approval by Administrator.

(a) The Administrator will, within 60
days of receipt of sumcient information
to evaluate an ppplication under § 61.07.
notify the owner or operator of approval
or intention to deny approval-of.con=
struction or modification.

M) If the Administrator determines
that a statienary source for-which an
application pursuant to § 61.07 was sub-
mitted will, if properly operated, not
cause emissions {n violation of a stand-
ard, he will approve the construction or
modification of such source.

(c) Prior to deaying any application.
for approval of construction or modifica-
tion pursuant to this section, the Admin-
istrator will notify the owner or operator

making such application of the Admin--

istrator's intention to issue such denial,
together with:

(1) Notice or the information and
findings on which such intended denial
is based, and

2-4-77

(2) Notice of opportunity for such
owner or operator to present, within such
time Iimit as the Administrator shall
specify, additional information or argu-
ments to the Administrator prior to final
action on such application.

(d) A final determination to deny any
application for approval will be in writ-
ing and will set forth the specific grounds
on which such denial is based. Such finat
determination will be made within 60

days of presentation of additional Infor-.

mation or arguments, or 60 days after
the final date specified for presentation,
if no presentation is made.-

(e) Neither the submission of an ap-
plcation for approval nor the Admin-
istrator’s granting of approval to con-
struct or modify shall:

{1} Relleve an owner or operator of

" legal responsibility for compliance with

any applicable provision of this part or
of any other applicable Federal, State,
or local requirement, or

{(2) Prevent the Administrator from
jmplementing or enforcing this part or
taking any other action under :the act.

§ 61.09 Notification of startup.

(a) Any owner or operator of a source
which has an initial startup after the
effective date of & standard prescribed
under this part shall furnish the Admin-
istrator written notification as foilows:

(1) A notification of the anticipated
date of inftial startup of the source not
more than 60 days nor less than 30 days
prior to such date.

Copyright € 1977 by The Bureov of Notional Affairs, Inc.

(2) A nstification of the sctual date
of initial startup of the source within 15
days after such date.

§ 61.10 Source reporting and waiver re-
quest.

(ad> The owner or operator ¢! any
existing source. or eny new source to
which a.standard prescribed under this
part is applicable which had an initial
startup which preceded the effective date
of a standard prescribed under this part
shall, within 90 days after the eZective

* date, provide the following Information

In writing to the Administrator:

(1) Name and address of the owner
or operator.

(2) The location of the source.
(3) The type of hazardous pecllulants

- emitted. by the stationary source.

(4) A brief description of the natura.
size, design, and method of operation of
the stationary source Including the op-
erating desizn capacity of such source.
Identify each point of emission for each
bazardous pollutant. i

(5) The average weight per month of
thes hazardous materials being processed
by the source, over the last 12 months
preceding the date of the report..

(6) A description of the existing con--
trol equipment for each emission point.

{Sec. 61.10(3){61] 25
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(1) Poumary control device(s) for each
hazardous pollutant. . .

(1) Secondary control device(s) for
each hazardous pollutant.

(ili) Estimated control efficiency (per-
cent) for each control device.

(7) A statement by the owner or oper-
ator of the source s {0 whether he can
comply with the standards prescribed in
this part within 90 days of the effective
date, ..

(b) The owner or operator of an exist-
Ing source unable to operate in compli-
ance with any standard prescribed under
this part may request a waiver of com-
pliance with such standard for a period
not exceeding 2 years from the efective
date. Any request shell be {a writing and
shall include the following information:

(1) A desription of the controls to be
installed to comply with the standard.

(2) A compliance schedule, including the
date each step toward compliance will be
reached. Such list shall include as 2 minimum
the following dates:

(1) Date by which contracts for emis-
sion control systems or process modifica~
tions will be awarded, or date by which
orders will be issued for the purchase
of component parts to accomplish emis-
sion control or process modification;

(i) Date of initiation of onsite con-
struction or installation of emission con-
trol equipment or process change;

(1ii) Date by which onsite construc-
tion or installation of emission control
equipment or process modification is to
be completed; and

(iv) Date by which final compua.nce is
to be achieved.

(3) A description of interim emission
control steps which will be taken during
the waiver period.

(c) Changes in the information pro-
vided under parzgraph (8) of this section
shall be provided to the Administrator
within 30 days after such change, except
that if changes will result from modifica-
tion of the source, as deflned In § 61.02
(), the provisions of § 61.07 ang § 61.08
are epplicable.

<(d} The format for reporting under

this section is Included as appendix A of

shis part. Advice on reporting the status
of compliance may be obtained {rom the
Administrator.

§ 61.11 Waiver of compliance.

(a) Based on the information provided
in any request under § 61.10, or other in-
formation, the Administrator may grant
a waiver of compliance with a standard
for a period not exceeding 2 years {rom
the eflective date of such standard.

(b) Sucb waiver will be in writing and
will:

(1) Identify the stationary
covered.

(2) Specify the termination date of
the waiver. The walver may be terml-
nated at an earlier date if the conditions
specified under paragraph (b) (3) of this
section are not met.

source

(3) Specify dates by which steps to-
ward compliance are to be taken; and
impose such additional conditions as the
Administrator determines to be neges-
sary to assure installation of the neces-
sary controls within the waiver period,
and to assure protection of the health
of persons during the waiver period.

(c) Prior to denying any request fof
& walver pursuant to this section, the
Administrator will notify the owner or
operator making such request of the Ad-
ministrator’s intention to issue such
denial, together with:

(1) Notice of the information and
findings on which. such intended denial
is based, and

(2) Notice of opportunity faor such
owner or operator to present, within
such time limit as the Administrator
specifies, additional information or argu-
ments to the Administrator prior to final
action on such request, .

(d) A final determination to deny any
request for & walver will be In writing
and will set forth the specific grounds on
which such denial is based. Such final
determination will be made within 60
days after presentation of additional in-
formation or arguments, or 60 days after
the final date specified for such presen-~
tation, if no presentation is made.

(e) The granting of a walver unde?
this section shall not abrogate the Ad-
ministrator’s authority under section 114
of the act.

§ 61.12 Emission tests and monitoring.

(a) Emission tests and monitoring
shall be conductad and reported as set
{zrxténin tkis part and appendix B to this
P

(b) The owner or operator of & new
source subject to this part, and at the
request of the Administrator, the owner
or operator of an existing source sub-
Ject to this part, shall provide or cause
to be provided, emission testing facili-
ties as follows:

(1) Sampling ports adequate for test
methods applicable to such source.

(2) Safe sampling platformis).

(3) Safe access to sampling plat-
form(s).

(4) Utilities for sampling and testing
equipment,

§ 61.13 Waiver of emission tests.

(a) Emission tests may be walved
upon written application to the Admin-
{strator if, in his judgment, the source
is meeting the standard, or {f the source
is operating under a walver of compllance
or has requested a walver of compliance.

(b) If application for waiver of the
emission test is made, such application
shall accompany the information re-
quired by § 61.10, The appropriate form
is contained in appendix A to this part.

(c) Approval of any walver granted
pursuant to this section shall not abro-
gate the Administrator’s authority under
the act or in any way prohibit the Ad-
ministrator from later canceling such

Copyright 2 1976 by The Burecu of Notional Affgirs, Inc.

waiver. Such cancellation will be made
only after notice is given to the owner
or operator of the source.

§ 61.14 Source test and analytical meth-
ods,

(a) Methods 101, 102, and 104 in ap-
pendix B to this pa.rt shall be used for
all source tests required under this part,
unless an equivalent method or an al-
ternative method has been approved by
the Administrator,

(b) Method 103 in appendix B to this
part is hereby approved by the Admin-
istrator as an alternative method for
sougces subject tot 61.32(a) and§ '61'12
(b),

(¢) The Adminisfrator may, after no-
tice to the owner or operator, withdraw
approval of an alternative method
granted under paragraphs (a), (b) or
(d) of this section. Where the test results
using an alternative method do not ade-
quately Indicate whether a source is in
compliance with a standard, the Ad-
ministrator may require the use of the
reference method or its equivalent.

(d) Method 105 in Appendix B to this
part is hereby approved by the Adminis-
trator as an alternative method for
sources subject to § 61.52(b).

[40 FR 48292, October 14, 1975}

£6L]3  Availability of infermalion.. -

The avallability to the public of in-
formation provided to, or otherwise ob-
tained by, the Administrator-under this
part shall ke governed by Pazt 2 of this
chagter: .

[41 FR 36918, September 1, 1976]

§ 61.16 Siate authority.

(a) The provisions of this part shall
not be construed in any manner to pre-
clude any State or palitical subdivision
thereof from:

(1) Adopting and enforcing any emis=
sion limiting regulation applicable to a
stationary source, provided that such
emission limiting regulation i3 not less
stripgent than the standards prescribed
under this part.

(2) Requiring the owner or operator
of a stationary source, other than a sta~
tionary source owned or operated by the
Unlited States, to obtain permits, licenses,
or approvals prior to initiating construc-
tion, modification, or operation of such
source.

§61.17 Cirenmvention.

No owner or operator subject to the
provisions of this part shall build, erect,
install, or use any article, machlne,
equipment, process, or method, the use of
which conceals an emission which would

[Sec. 61.17} 5

CAPCO JEN 0002049



121:0464

FEDERAL REGULATIONS.

otherwise constitute a violation of an
epplicable standard. Such concealment
Includes, but is not Limited to, the use of
gaseous dilutants to achleve compliance
with a visible emissions standard, and
the plecemeal carrying out of an opera-
tion to avold coverage by a standard that
applies only to operalions larger than a
specified size.

{40 FR 48292, October 14, 1975]

Subpart B—National Emission Standard
for Asbestos

§ 61.20 Applicability.

‘The provisions of this subpart are ap-
plicable to those sources specified in
§61.22.

§61.21 Definitions.

- Terms used in this subpart are defined
- 1n the act, in subpart A of this patt orin
- this section as follows:
(8) “Asbestos” means aclinolite, amo-
site, anthophyllite, chrysotile, crocidoute
tremolite.

() “Asbestos material” means as-

bestos or any material conta.mlng as-
bestos. .
- () “Particulate asbestos materfal”
means finely divided particles of asbestos
matertal.

(d) “Asbestos tailings” means any
solid waste product of asbestos mining or
milling operations which contains as-
bestos.

. (e) "Outside air” means tha atr out—
_side buildings and structures.
() *Visible emissions” means any
" emissions which are visually detectable
without the aid of instruments and which
contain particulate asbestos material

(g) “Asbestos mill” means any faciifty
engaged. in the conversion or any inter-
mediate step in the conversion of asbestos
ore Into commercial asbestos. Qutside
storage of asbestos materials is not con-

_sldered a part of such facility.

(h) “Commercial asbestos™ means any
varlety of asbestos which {s produced by
extracting asbestos from asbestos ore.

) “Manpufacturing” mesns the com-
bining of commercial asbestos, or in the
case of woven friction products the com-
bining of textlles containing commercial
asbestos, with any other material(s), in-
cuding commercial asbestos, and the
progessing of -this combination into a
_product as svecified in § 61.22(c)

() *Demolition” means the wrecking
or taking out of any load-supporting
structural member and any related re-
‘moving or stripping of friable asbestos
Taaterials.

(k) “Friable asbestos material” means
any material that contains more than 1
percent ashestos by weight and that can
be crumbled, pulverized, or reduced to
powder, when dry, by hand pressure.

(1) “Cantrol device esbestos waste”
means tny asbestos-containing waste
material that Is collected in a poliution
control device.

(m) ‘Renovation” means the remov-
Lm{l or stripping of friable asbestos mate;
rial used to insulate or fireprcof any
pipe, duct, boiler, tank, reactor, turbine,
furnace, or structural member. Opera=-
tions in which load-supporting struc-

tural members are wrecked or taken out
are excluded.

(n) “Planned renovation” means a
renovation operation, or a number of
such operations, {n which the amount
of friable asbestos material that will be
removed or stripped within a given pe-
riod of time can be predicted. Operations
that are {ndividually non-scheduled are
included, provided & number of such op-
erations can be predicted to occur during
a given period of time ba.sed on operating
experience.

(0) “Emergency renovation” means a
renovation operation that resuits from a
sudden, unexpected event, and is not a
planned renovation. Operations necessi-
tated by non-routine fallures of equip-
ment are included.

(py "Adequately wetted” means suf-
ficlently mixed or coated with water or
an aqueous somtxon to prevent dust
emissions.

(@) “Removing” means taking out fri-
able asbestos materials used to insulate
or fireproof any pipe, duct, boiler, tank,
reactor, turbine, furnace, or structural
member from any bullding, structure,
facility, or installation.

(r) “Stripping” means taking off {ri-
able asbestos materials used for insula-
tion or fireproofing from any pipe, duct,

The deposition of asbestos tailings or as-
bestos-containing waste' on roadways
covered with'snow or ice is considered
“surfacing.”

(c) Manufacturing: There shall be no
visible emissions to the cutside ailr, ex-
cept as provided in paragraph (£} or this
section, from any of -the following op-
erations if they use commercial asbestas
or from any building or structure in
which such operations are conducted.

[40 FR 48292. October 14, 1975

(1) The manufacture of cloth, cord,
wicks, tubing, tape, twine, rope, thread,
yarn, roving, lap, or other textile ma-
terials,

(2) The manufacture of cement prod-
ucts.

(3 The manufacture of fireproofing
and insulating materfals.

(4> The manufacture of friction
products.

(5) The manufacture of paper, mill-
board, and felt.

(6) The manufacture of floor tile.

(7) The manufacture of paints, coat-
Ings, caulks, adhesives, sealants.

(8) The manufacture of plastics and
rubber materials,

(9) The manufacture of chlorine.

(10) The manufacture of shotgun

boller, tank, reactor, turbine, furnace, shells.

or structural member.

(11) The manufacturs of asphalt con-

(s) “Fabricating”.means any process- crete

ing of a manufactured product contaln-
ing commercial asbestos, with the ex-
ception of processing at temporary sites
for the construction or restoration of
buildings, structures, facilities or instal-
lations.

(t) “Inactive waste disposal site”
means eny disposal site or portion
thereof where additional asbestos-con-
taining waste material will not be depos~
ited and where the surface is not dis~
turbed by vehicular traffic.

(u) “Actlve waste disposal site” means
eny disposal site other than an fnactive
site.

(V) “Roadways"” means surfaces on
‘which motor vehicles travel including,
but not limited to, highways, roads,
streets, parking areas, and driveways.-

(w) “Asbestos-containing waste mate-
rial” means any waste which contains
commercial asbestos and Is generated by
& source subject to the provisions of this
subpart, including asbestos mill tailings,
control device asbestos waste, friable as-
bestos waste material, and bags or con-
- talners that previously contained com-

. mercial asbestos.

{40 FR 48292, October 14, 1975}
§ 61.22 Emission standard.

(a) Asbestos mlills: There shall be no
visible emissions to the outside air from
any asbestos mill except as provided in
paragraph (f) of this section.

{39 IR 15936, May 3, 1974]

(b) Roadways: The surfacing of road-
ways with asbestos tilings or with as-
bcnos-contammg waste that is generated

any source subject to paragraphs (c).
(d) (¢) or (h), of this section is

prohibited, except for temporary road-
ways on an area of ashestos ora deposits.
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(d) Demolition and renovation: The
requirements of this paragraph shall
apply to any owner or operator of a
demolition ar rencvation operation who
intends to demolish any. institutfonal,
commercial, or industrjal building (in-
cluding apartment buildings having more
than four dwelling units), structure,

facllity, installation, or port(on thereof
which cont&(ns any pipe, duct, boler,
tank, reactor, turbine, furnace, or struc~
tural member that is insulated or fire-
proofed with friable asbestos materfal,
except as.provided in paragraph (d) (1)
of this section; or who intends to reno-

vate any !nsutuhonal commereial, or in-
dustrial building, structure, facility, in-
stallation, or portion thereo! where more
than 80 meters (ca. 260 feet) of pipe in-
sulated or fireproofed with friable as-
bestos material are stripped or removed,
or more than 15 square meters (ca. 160
square feet) of friable asbestos material
used to Insulate or fireproof any duct,
bofler, tank, reactor, turbine, furnace, or
structural member are stripped or re-
moved.

(1) (1) The owner or operator of a
demolition operation is exempted from
the requirements of this paragraph pro-
vided, (1) the amount of Iriable asbestos
material in the building or portion
thereof to be demolished is less than 80
meters {(ca. 260 feet) used to Insulate
pipes, and less than 15 square meters (ca.
180 square feet) used to {nsulate or fire-
proof any duct, boiler, tank, reactor, tur-
bine, furnace, or structural member, and
(2) {he notification requirements of par-
agraph (d) (1) (if) are met.

(i) Written notification shall be post-
marked or celivered to the Administrator
at Jeast 20 days prior to commencement
of demolition and shall include the in-
formation required by paragraph (ad)(2)

[Sec. 61.22(dM 113N 6
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of this section, with the exception of the
information required by paragraphs (d)
(2) if), vy, (vii), (viil), and (lx), and
shall state the measured or estimated
amount of friable asbestos material used
for insulation and fireproofing which is
present. Techniques of estimation shall
be explained.

(2) Written notice of intention to de-
molish or renovate shall be provided to
the Administrator by the owner or opera-
tor of the demolition or renovation oper-
atlon. Such notice shall be postmarked
or delivered to the Administrator at least
10 days prior to commencement of demo-
lition, or as early as possible prior to
commencement of emergency demolition
subject to paragraph (d) (6) of this sec~
tion, and as early as possible prior to
commencement of renovation. Such no-
tice shall include the following informa-
ton:

(1) Name of owner or operator.

(11) Address of owner or operator.

(ii{3 Description of the building, struc-
ture, facility, or installation to be de-
molished or renovated, including the
size, age, and prior use of the structure,
and the approximate amount of friable
asbestos material used for iasuwlation and
freproofing. .

(iv) Address or location of the build-
ing, structure, facility, or installation.

(v) Scheduled starting and comple-
tion dates of demolition or renovation.

(vi) Nature of planned demolition or
renovation and method(s) to be em-
ployed.

(vi)) Procedures t{o be employed to
meet the requirements of this paragraph
and paragraph (§) of this section.

(viii) The name and acdress or loca-
tion of the waste disposal site where the
{riable asbestos waste will be deposited.

(Ix) Name, title, and authority of the
State or local governmental representa-
tive who has ordered a demolition which
is subject to paragraph (d)(6) of this
section.

(3) (i) For purposes of determining
whether a planned renovating operation
constitutes & renovation within the
meaning of this paragraph, the amount
of friable asbestos material to be re~
moved or stripped shall be:

_CA) For planned renovating opera~
tions involving {ndividually non-sched-
uled operations, the additive amount of
friable asbestos material that can be pre-
dicted will be removed or stripped at a
source over the maximum period of time
for which a prediction can be made. The
period shall be not less than 30 days and
not longer than one year,

(B) For each planned renovating op-
eration not covered by paragraph (d}(3)
(i) (A), the total amount of friable as-
bestos material that can be predicted
will be removed or stripped at s source.

(i) For purposes of determining
whether an emergency renovating op-
eration constitutes a renovation within
the meaning of this paragraph, the
amount of friable asbestos material to
be removed or stripped shall be the total
amount of friable ashestos material that
will be removed or stripped as a result
of the sudden, unexpected event that
recessitated the renovation.

1-16-76

(4) The following prccedures shall be
used to prevent emissfons of particulate
asbestos material to outside air:

(1) Friable asbestos materials, used
to insulate or fireproof any pipe, duct,
boiler, tank, reactor, turbine, furnace,
or structural member, shall be removed
from any bulilding, structure, {acility or
instaliation subject to this paragraph.
Such removal shall occur before wreck-
ing or dismantling of any portion of
such building, structure, facility, or in-
stallation that would break up the fri-
able asbestos materials and before
wrecking or dismantling of any other
portion of such building, structure,
facility, or installation that would pre-
clude access to such materials for sub-
sequent removal. Removal of friable
asbestos materials used for Insulation
or fireproofing of any pipe, duct, or
structural member which are encased in
concrete or other similar structural ma-
terial s not required prior to demoli-
tion, but such material shall be ade-
quately wetted whenever exposed dur-
ing demolition. :

b Friable asbestos materials used
to {nsulate or fireproo! pipes, ducts,
boilers, tanks, reactors, turbines, fur-
paces, or structural members shall be
adequately wetted durinz stripping, ex-
cept as provided {a paragraphs (d) (1)
(1v), (d) (4) (vD) or (d)(4)(vil) of this
section.

(iil) Pipes, ducts, boilers, tanks, re-
actors, turbines, furnaces, or structural
members that are insulated or fire-
proofed with friable asbestos materials
may be taken out of any building, struc-
ture, facility, or installation subject to
this paragraph as units or jn sections
provided the friable asbestos materials
exposed during cutting or disjointing are
adequately wetted during the cutting
or - disjointing operation. Such units
shall not be drorped or thrown to the
ground, but shall be carefully lowered
to ground level.

(iv) The stripping of friable asbestos
materials used to insulate or fireproof
any pipe, duct, boiler, tank, reactor,.tur-
bine, furnace, or structural member that
has been removed as a unit or in sections
as provided in paragraph (d) (4)(i11) of
this section shall be performed in ac-
cordance with paragraph (@) (4 (i) of
this section. Rather than comply with
tte wetting requirement, a local exhaust
ventilation and collection system may
be used to prevent emissfons to the out-
side afr. Such local exhaust ventilation
systems shall be designed and operated
to capture the asbestos particulate mat-
ter produced by the stripping of friable

asbestos material. There shall be nao
visible emissions to the outside air from
such local exhaust ventilation and col-
lection systems except as provided in
paragraph (f) of this section.

(v) All friable asbestos materials that
have been removed or stripped shall be
adequately wetted to ensurs that such
materials remain wet during all remain-~
ing stages of demolition or renovation
and related handling operations. Such
materials shall not be dropped or thrown
to the ground or a lower floor. Such ma-«
terials that have been removed or
stripped more than 50 feet above

Copyright T 1976 by The Bureov of Notionol Affairs, Inec,

ground level, except those materials re-
moved as units or In sections, shall be
transported to the ground via dust-tight
chutes or containers.

(vl) Except as specified below, the wet-
ting requirements of this paragraph are
suspended when the temperature at the
point of wetting is below 0°C (32°F).
‘When friable esbestos materials are not
wetted due to freezing temperatures, such
materials on pipes, ducts, boilers, tanks.
reactors, turbines, furnaces, or structural
members shall, to the maximum extent
possible, be removed as units or in sec-
tions prior to wrecking. In no case shall
the requirements of paragraphs (d) (4}
{ly) or (d)(4)(v) be suspended due to
freezing temperatures.

(vil) For renovation operations, local
cxhaust ventilation and collection sys-
tems may be used, instead of wetting as
specified in paragraph (d) (4) (i), to pre-
vent emissions of Dparticulate asbesios
méterial to outside alr when damage to
enuipment resulting from the wetting
would be unavoidable. Upon request and
supply of adequate information, the Ad-
ministrator will determine whether dam-
age to equipment resulting from wetting
to comply with the provisions of this par-
agraph would be unavoidable. Such local
exhaust ventilation systems shall be de- -
signed and operated to capture the asbes-
tos particulate matler produced by the
stripping and removal of friable asbestos
material. There shall be no visible emis-
sions to the outside air from such local
exhaust ventilation and collectlon sys-
tems, except as provided in paragraph
(f) of this section.

(5) Sources subject to this paragraph
ore exempt from the requirements of

§§ 61.05(a), 61.07, and 61.09.

(6) The demolition of a building, struc-
ture, facility, or installation, pursuant to
an order of an authorized representative
of a State or local governmental agency,
issued because that building is structur-
ally unsound and in danger of imminent
collapse is exempt from all but the fol-
lowing requirements of paragraph (d) of
this section: . :

() The notification requirements spec-
ified by paragraph (d) (2) of this section;

(li) The requirements on stripping of
{riable asbestos materials from previously
removed units or sections as specified in
paragraph (d) (4) (iv) of this section:

(i) The wetting, as specified by para-
graph (d) (4) (v) of this section, of fri-
able asbestos materials that have been
removed or stripped;

(lv) The portion of the structure being
demolished that contains friable asbes-
tos materials shall be adequately wetted
during the wrecking operation.

[39 FR 15936, May 3, 1974; 40 FR 48292,
October 14, 1975

(e) Spraying: There shall be no visible
emissions to the outside air from the
spray-on application of materials con-
taining more than I percent usbestos, on

-a dry weight basls, used to Insulate or

fireproof equipment and machinery, ex-
cept as provided in paragraph ({) of this
section. Spray-on materials used {o insu-
late or fireproof bulldings, structures,
plpes, and condults shall contain less

[Sec. 61.22(e)} 85
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than 1 percent asbestos on a dry weight
basis,

(1s Sources subject to this paragraph
are exempt from the - requirements of
§ 61.05(a), § 61.07, and § 61.09.

(2) Any owner or operator who in-
tends to spray asbestos materials which
contain more than 1-percent asbestos on
a dry weight basis to insulate or fireproof
equipment and machinery shail report
such intention to the Administrator at
least 20 days prior to the commencement
o! the spraring operation. Such report
shall include the {onnwln. information:

[40 FR 48292, October 14, 1975)

{1) Name of owner or operator.

(1) Address of owner or operator.

(ii1) Location of spraying operation.

{v) Procedures to be followed to meet
the requirements of this paragraph.

. (f) Rather than meet the no-visible-
emission requirements as specified by

-paragraphs (a), (¢), (d), (&), (h), (j),

and (k) of this section, an owner or op-
erator may elect to use the methods spec-
ifled by §§1.23 to clean emissions con-
taining particulete asbestos material be-
fore such emissions escape to, or are
vented to, the outside air.

© (g) Where the presence of uncombined
water Is the sole reason for fallure to
meet the no-vistble-emission require-
ment of paragraphs (a), (¢), (d), (e),
(h), (§), or (k) of this section, such fail-
ure shall not be a violation of such emis-
sion requirements, .

. (h) Fabricating: There shan be no
visible emissions to the outside alr, ex-
cept as provided in paragraph (f) of this
section, from any of the following op-
erations if they use commercial asbestos
or from any building or structure in
which such operations are conducted.

(1) The fabrication of cement bullding
products.

(2) The fabrication of friction prod-
ucts, except those operations that pri-
marily install asbestos friction materials
on motor vehicles.,

(3) The fabrication of cement or sili-
cate board for ventilation hoods; ovens;
electrical panels; laboratory furniture;
bulkheads, partitions and cellings for
marine construction; and flow control
devices for the molten metal industry,

(1) Insulating: Molded insulating ma-

terials which are friable and wet-applied -

insulating materials which are friable
after drying, installed after the effective
date of these regulations, shall contain
no commercial asbestos. The provisions
of this paragraph do not apply to insu-
lating materials which are spray applied;
such materials are regulated undex
§ 61.22(e).

(§) Waste disposal for manufacturing,
fabricating, demolition, renovation and
spraying operations: The owner or op-~
erator of any source covered under the
Pprovisions of paragraphs (c), (d), (e),
or (h) of this section shall meet the fol-
Jowing standards: .

(1) There shall be no visible emissions
to the outside afr, except as provided in
paragraph (J)(3) of this sectlon, dur-
ing the collection; processing, including
incineration; packaging; transporting;
or deposition of any asbestos-containing

waste material which is generated by
such source.

(2) All asbestos-containing waste ma-
terial shall be deposited at waste dis-
posal sites which are operated in accord-
ance with the provisions of § 61.25.

(3) Rather than meet the requirement
of paragraph (j) (1) of this section, an
owner or operator may elect to use
either of the disposal methods specified
under (§) (3) (1) and (4§) of this section,
or an alternative disposal method which
has received prior approval by the Ad-
ministrator:

() Treatment of asbestos-containing
waste material with water:

(A) Control device asbestos waste shall
be thoroughly mixed with water into a
slurry and other asbestos-containing
waste material shall be adequately
wetted. There shall be no visible emis-
sions to the outside air from the collec-
tion, mixing and wetting operations, ex-
cept as provided in pa.rag'raph () of this
section

‘(B) After wettinz. all ashestos-cone-
taining waste material shall be sesaled
into leak-tight containers while wet, and
such containers shall be deposited at
waste disposal sites which are operated
i;n accordance with the provisloxm of

61.25.

(C) The containers specmed under
paragraph (§) (3) (1) (B) of this section

shall be labeled with 2 warning label
that states:

CAvTION
i Contains Asbestos
Avold Opening or Breaking Container
Breathing Asbestos is Hazardous
to Your Heslth

Altematlvely, warning labels specified
by Occupational Safety and Health
Standards of the Department of Labor,
Occupational Safety and Heglth Admin-
istration (OSHA) under 29 CFR 1910.-
93a(g) (2) (i1) may be used.

(i) Processing of asbestos-containing
waste material into non-friable forms:

(A) All asbestos-containing waste
material shall be formed {nto non-{riable
pellets or other shapes and deposited at
waste disposal sites which are operated
in accordance with the ‘provisions of
§ 61.25.

(8) *There shall he no visible enfis-
slons to the outside air from the collec-
tion and processing of asbestos-
containing waste material, excepl as
specified in paragraph (f) of this section.

(4) For the purposes of this para-
graph (j), the term all asbestos-con-
taining waste material as applied to
demolition and renovation operations
covered by paragraph (d) of this sec-
tion includes only friable asbestos waste
and control device asbestos waste.

(k) Waste disposal for asbestos mills:
The owner or operator of any source
covered under the provisions of para-
-graph (a) of this section shall meet the
following standard:

(1) There shall be no- visible emis-
sions to the outside air, except as pro-
vided in paragraph (k) (3) of this section,
during the collection, processing, pack-
aging, transporting or deposition of

Environment Reporter

any sasbestos-containing waste mate-
rial which is generated by such source,

(2) All asbestos-containing waste ma-
terial shall be deposited at waste
disposal sites which are operated tn ac-
cordance with the provisions of § 61.25.

(3) Rather than meet the requirement
of paragraph (k) (1) of this section, an
owner or operalor may elect to meet
the following requirements in para-
graphs (k) (3) () and (i), or use an
alternative disposal méthod which has
lrsece!;’roet:l prior approval by the Admin-

T

(1) There shan be no visible emissions
to the outside air from the transfer of
control device asbestos waste to the
tailings conveyor, except as provided in
paragraph (f) of this section. Such waste
shall be subsequently processed either
as specified in paragraph (%) (3)(i§) of
this section or as specified in paragraph
(})(3) of this section.

(1i) All asbestos-containing waste
material shall be adequately mixed, with
a wetting agent recommended by the
manufacturer of the agent to effectively
wet dust and tailings, prior to deposition
at a waste disposal site. Such agent shall
be used as recommended for the partic-
ular dust by the manufacturer of the
agent. There shall be no discharge of
visible emissions to the outside air from
the wetting operation except as specified
in paragraph (f) of this section. Wetting
may be suspended when the amblent
temperature at the waste disposal site is
less than —98.5°C (ca. 15°F) . The ambient
air temperature shall be determined by
an appropriate measurement method
with an accuracy of +1°C (22°F) and
recorded at least at hourly intervals dur-
ing the period that the operation of the
wetting system {s suspended. Records of
such temperature measurements shall be
retained at the source for a minimum of
two years and made available for inspec-
tion by the Administrator.

(1) The owner of any inactive waste
disposal site, which was operated by
sources covered under § 61.22 (n), (c) or
(b) and where asbestos-containing waste
material produced by such sources was
deposited, shall meet the following
standards: -

(1) There shall be no visible emissions
to the outside air from an inactive waste
disposal site subject to this paragraph,
except as provided in paragraph 117 (53
of this section.

" (2) Warniny signs shaJl be displayed
at all entrances, and along the property
line of the site or along the perimeter of
the sections of the site where asbestos-
containing waste material was deposited,
at intervals of 100 m (ca. 330 ft) or less,
except as specified in paragraph (1) (4)
of this section. Signs shall be posted in
such a manner and location that a person
may easily read the legend. The waming
signs required by this paragraph shall
conform to the requirements of 20°* x 14°**
upright format signs specified in 29 CFR
1910.145(d) (4) and this paragraph. The
signs shall display the following legend
in. the lower panel, with letter sizes and
styles of a visibility at least equal to those
specified in this paragraph.

[Sec. 61.22(11{2)] - 86
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TECEND
ASBESTOS WaASTET Disrosal SiTe
Do Not Create Dust

Breathing Asbestos is Hazardous
to Your Health

Notation
1’ Sans Seryt, Gothlc or Block
34°* Sans Sertf, Gothic or Block
14 Point Gothic

Spacing between lines shall be at least
equal to the helght of the upper of the
two lines,

(3) The penmeter of the site shall be
fenced in 2 manner adequate o deter
access by the general public, except as
specified in paragraph 1) (4) of this
section.

(4) Warning signs ard fencing are not
required where the requirements of
paragraphs (1) (5) (1) or (ii) of this sec~
tion are met, or where a natural barrier
adequately deters access by the general
public. Upon request and supply of ap=-
propriate Information, the Adminis~
trator will determine whether a fence or
a natural barrier adequately deters ac~
cess to the general public,

(5) Rather than meet the requirement
of paragraph (1) (1) of this section, an
awner may elect to mect the require-
ments of this paragraph or may use an
alternative control method for emissions
{rom inactive waste disposal sites which
has  received. -prior approval by the
Administrator,

‘(1) The .asbestos-conliining waste
ma.ter!al shall be covered with at least
15 centimeters (ca. 6-inches) of com-
pacted ‘non-asbestos-containing mate-
rial, and a cover of vegetation shall be
grown and maintained on the ares ade-
quate to prevent exposure of the asbes-
tos-containing waste material; or

‘(11> The asbestos-containing waste
material shall be covered with at least 60
centimeters {(ca. 2 feet) of compacted
non-asbestos-containing materdal and
maintained to prevent exposure of the
asbestos-containing waste; or

(lii) For {nactive waste disposal sites
for asbestos tallings. & resinous or petro-
leum-based dust suppression agent which
effectively binds dust and controls wind
erosion shall be applied. Such agent shall
be used as recommended for the partic-
ular asbestos tailings by the dust sup-
pression agent meanufacturer. Other
equally effective dust sippression agents
may be used upon prior approval by the
Administrator, For purposes of this para-
graph, waste crankcase ofil {s not con-
sidered a dust suppression agent.

{40 FR 48292, October 14, 1975]

§61.23 Air-deaning.

- If alr-cleaning {s elected, as permitte’
by §§ 61.22({) and 61.22(d) (4) (iv), the
requirements of this section must be met.

{40 FR 48292, October 14, 19751

(a) Fabric filter collection devices
must be used, except as noted in para-
graphs (b) and (¢) of this section. Such
devices must be operated at 8 pressure
drop of no more than 4 inches water gage,
as measured across the fSlter fabric. The
nirflow permeability, as determined by
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ASTN method D737-69, must not exceed
30 1t'/min/ft' for woven fabrics or 35
ft*/min /{1 £  “alted fabrics, except that
40 ft*/min/fv for woven aud 45 f{t'/
min/ft* for feited fabrics i3 allowed for
filtering air from asbestos ore dryers.
Each square yard of felted fabric must
weigh at least 14 ounces and be at least
one-sixteenth inch thick throughout.
Synthetic fabrics must not contain fll
yarn other than that which 13 spun.

(b) If the use of fabric fliters creates
s fire or explosion hazard, the adminjis-
trator may authorize the use of wet col-
lectors designed to operate with a unit
contacting energy of at least 40 inches
water gage pressure.

(¢) The administrator may authorize
the use of filtering equipment other than
that described in paragraphs (a) and (b)
of this section if the owner or operator
demonstrates to the satisfaction of the
administrator that the filtering of par-
ticulate asbestos materlal is equivalent
to that of the described equipment.

(d) All afr-cleaning equipment au-
thorized by this section must be pronperly
installed, used, operated, and maintained.
Bypass devices may be used only during

- upset or emergency conditions and then

oniy for so Jong 4s 1t takes to shut down
the operation generatmg the particulate
asbestos material

§ 61.24 Reporting.

The owner or operator of any existing
source to which this subpart is applicable
shall, within 50 days after the effective
date, provide the following information
to the administrator:

(a) A description of the emission con- ’

trol equipment used for each process;
(b) If a fabric filter device is used to

control emissions, the pressure drop

across the fabric filter in inches water

gage.

(1) If the fabric filter device utlllzes s
woven fabric, the airflow permeability
in {/min/f1'; and, if the fabric {s syn-
thetie, indicate whether the fill yarn is
spun or pot spun.

(2) If the fabric filter device utilizes
a felted fabric, the density in oz/yd’, the
minimum thickness in inches, and the
airgow permeability in ft*/min/ft%

(¢) For sources subject to §§ 61.22(})
and 61.22(k)':

(1) A brief description of each process
that generates asbestos-containing waste
material.

(2) The average weight of asbestos-
containing twaste materizl disposed of,
measured in kg/day.

(3) The emission control methods
used in a1l stages of waste disposal.

(1) The type of disposal site or lucin-
eration site used for ultimate disyosal,
the name of the site operator, ana the
name and location of the disposal site.

(d) For sources subject to § 61.22(12:

(1> A brief description of the site.

(2) The msathod or methods used to
comply with the standard, or alternative
procedures to be used.

(e) Such Information shall accom-

pany the information required by § 61.10.
The information described in this secuon

Copyright T 1978 by The Bureau of Nationol Affairs, [ac.

shall be reported using the format of
Appendix A of this part,

[40 'R 48292, Oclober 14, 1975i
§ 61.25 Waste disposal sites. *

In qxder to be an acceptable site for
disposal..of asbestos-containing waste
materal under § 6122 (§) and (), an
active waste disposal site shall meet the
requirements of this section.

.(a) There shall be no visible emissions
to the outside alir from any active wasts
disposal site where assbestos-containing
waste material has been deposited, except
as provided in paragraph (e) of this
section,

(b) Warning signs shall be displayed
at all entrances, and along the property
line of the site or along the perimeter of
the sections of the site where asbestos-
containing waste matérial is deposited.
at intervals of 100 m (ca. 330 ft) or less
except as specified {n paragraph (d) of
this section. Signs shall be posted in such
& manzer and location that a person may
easily read the legend. The warning
slgns required by this paragraph shall
conform to the requirements of 20’ x 14°°
upright format signs spectied in 29 CFR
1910.145(d) (4) and this paragraph. The
signs thall display tiie following legend
in the lower panel, with letter sizes and
styles of a visibllity at lcast equal to
those specified in this paragraph.

: 1IGIND

AsBrsTOos WasTE Drsposat Strr
Do Not Create Dust
Breathing Asbestas
{s Hazardous to Your Health
Notation
1°* Sans Serif, Gothlc or Block
3,°* Sans Serif, Gathic or Block
14 Polnt Gothic
Spacicg between lines shall be at least
equal to the height of the upper of the
two lines.

(c) The perimeter of the disposal site
shall be fenced In order to adequately
deter access to the general public except
as speciied in paragraph (d) of this
section.

(d) Warning signs and fencing are
not required where the requirements of
paragraph (e) (1) of this section are
met, or where a natural barrier ade- -
quately deters access to the general
public. Upon request and supply of ap-
propriate information, the Administra-
tor will determine whstiie? & Tente or v
natural barrier adequately deters access
to the general public,

(e) Rather than meet the require-
ment of paragraph (a) of this section, an
owner or operator may elect to meet

- the requirements of paragraph (e) (1) or

(e) (2) of this section, or may use an al-
ternative control method for emissions
Ifrom active waste disposal sites which
has received prior approval by the
Admintstrator.

{1) At the end of cach operating day,
or at least once every 24-hour period
while the site Is in continuous operation,
the asbestos-containing waste material
which was deposited at the site during
the operating day or previous 24-hour
period shall be covered with at least 15
centimeters (ca. 6 inches) of compacted
ron-asbestos-contaluing material.

{Sec. 61.25(e)(11) 87
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(2) At the end of each operating day,
or at least once every 24-hour period
while the cisposal site is in continuous
operation, the asbestos-containing waste
material which was deposited at the site
during the operating day or previous 24~
hour period shall be covered with a res-
inous or petroleum-based dust suppres-
slon agent which eTectively binds dust
and controls wind erosion. Such agent
shall be used as recommended for the
particular dust by the dust suppression
agent manufacturer. Other equally ef-
fective dust suppression egents may be
used upon prior approval by the Admin-
istrator. For purposes of this paragraph,
waste crankcase oil is not considered a
dust suppression agent.

[40 FR 48292, Qctober 14, 1975}

ubpart C—National Emission Standard
. for Beryllium
5 6\.30 Apphcalnluy.

Ne provisions of this subpart arefap-
picakle to the following statighary
sourcds:

(8) Extraction plans, ceramic plants,
foundries, incinerators, and propellant
plants ®hich process beryllium or¢, beryl-
lium, bépyllium oxide, berylliumg alloys,

or berylXum-contalning waste.

(b) Mbuchine shops whicl{ process
‘beryllium \bervllium oxides, oy any alloy
when such alloy contains mgre than §
percent beryllium by weighyl

§ 6131 Delinitions.

Terms 4 in this sufpart are de-
fined in the jct, in subpart A of this
part, or in thk section As follows:

(a) "Beryliim" meafis the element
bersllium, Wheae weig or concentra-
tions are speclfidd. such welghts or con~
centrations apply tg beryllium only,
excluding the weikht pr concentration of
any associated eldm¢nts.

(b) “Extraction\plant” means a fa-
cllity chemically Rrocessing beryllium
ore to terylium rgdtal, alloy, or oxide.
or performing any &f the lntermed.lzte
steps in these pyocedses.

<c) “Berylliugd ore’\ means any natu-
rally occwring maferial mined or
gatcered for beryium cofitent.

(d) “Machige shop” Ymeans a facility
periorming tting, nding, turning,
honing, mifing, debulkring, lxppIRE.
electrochemjtal machining, etching, or
other simiifr operations. ’

{e) “Ceraimic plant” mdans a manu-
facturing plant producing ckramic items.

() “Fgundry” means a \facility en-
gaged the melting or \casting of
barslifush metal or alloy.

(g) [“Berylium-containing waste”
mes material contaminaled with
berrllfum and/or beryllium compounds
used pr generated during any plocess or
operftion performed by a source\subject
to this subpart.

(1) “Incinerator” means any fi\rnace
usgd in the process of buming was\e for

hf primary purpose of reducing)\ the
vglutme of the waste by removing dom-
ustible matter.,

() “Propellant” means a fuel and o\d-
dizer physically or chemically combingd
which undergoes combustion to provide
rocket propulsion.

) *Beryllium alloy” means any metal
to ch beryllium has been added in
ordel to Increase {ts beryilium content
and which contains more than 0.1 per-
cent béryllium by weight.

(x) *“RPropellant plant” means any
facility eéngaged In the mixing, casting,
or machinjng of propellant.

§ 61.32 ssion standard.’

(a) Emlissloys to the atmosphere from
stationary sourges subject to the provi-
sions of this subypart shall not exceed 10
grams of berylliury over a 24-hour period,
except as provided in paragraph (b) of
this section.

(b) Rather than\meet the require-
ment of paragraph ) of this section,
an owner or operalor\may request ap-
proval from the AdmiNstrator to meet
an ambient concentratioy limit on beryl-
lum in the vicinity of Yhe statlonary
source of 0.01 zg/m’, avdraged over a
30-day period.

(1) Approvsal o! such requests may be
granted by the Administratdy provided
that:

() At least 3 years of data\ls avail-
gble which in the judgment of the Ad-
ministrator demonstrates that the fu-
ture ambient concentrations of beryllium
in the vicinity of the stationary sjurce
will not exceed 0.01 xg/m’, averaged QYver
a 30-day period. Such 3-year period
be the 3 years ending 30 days before
effective date of this standard.

(i) The owner or operator requestg
such approval in writing within 30 da
after the effective date of this standayd.

(i) The owner or operator submitls a
report to the Administrator withiry 45
days after the effective date of/this
standard which report includes the fol-
lowing information:

{a) Description of sampling /nethod
including the method and frecfiency of
calibration.

(b) Method of sample analfsis.

(¢) Averaging technique {gr determin-
ing 30-day average concenifations.

(d) Number, identity, /and location
(address, coordinates, oy distance and
heading from plant) of simpling sites.

(e¢) Ground elevatigns and height
above ground of sampling inlets.

(f). Plant and safpling area plots
showing emission pdints and sampling
sites. Topographic features significantly
affecting dispersfon including plant
buflding helghts /nd locations shall be
included.

(g) Informajion necessary for esti-
mating dispergion including stack height,
inside diamefer, exit gas temperature,

exit velocity/or flow rate, and beryllium
concentratjon.

(h) A déscription of data and proce-
dures (methods or models) used to de-
sign the/lir sampling network (i.e,, num-
ber and location of sampling sites).

(i) Air sampling data indicating beryl-
lium £oncentrations in the vicinity of the
stationary source for the 3-year period
spefifled In paragraph (b)(1) of this
seftion. This data shall be presented
cjironologically and include the beryl-

um concentration and location of each

ndividual sample taken by the network

Enviroament Reporter
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and the corresponding 30-day average
beryllium concentrations,

(2) Withun 60 days after/receiving
such report, the Administratoy'will notity
the owner or operator in writfng whether
approval is granted or denfed. Prior to
denying approval to comply/with the pro-
visions of paragraph (b) gf this section,
the Administrator wil}y consult with
representatives of the slationary source
for which the demonstfation report was

{(¢) The burning gt beryllium and/or
beryllium-containing waste, except pro-

submitted.

peliants, Is prohibit#d except in iocinera-.

tors, emissions frofn which must comply
with the standard .
§ 61.33 Stack sdmnpling.

(aY Unless a Avaiver of emission testing
is obtained der § 61.13, each owner or
operator refuired to comply with
§ 61.32(a) sMall test emissions from his
source,

(1) Within 90 days of the effective
date in tife case of an existing source or
a new soprce which has an initial stastup
date pryceding the effective date; or

(2) Within 90 days of startup in the
case ¢t a new source which did not have
an iffitial startup date preceding the ef-
fective date.

b) The Administrator shall be notl-
fi¢d at least 30 days prior to an emisslon
st so that he may at his option cbserve

e test.

(¢) Samples shall be taken over such a
period or periods as are necessary to ac-
curately determine the maximum emis-

fons which will occur in any 24-hour
keriod. Where emissions depend upon the
rélative frequency of operation of differ-

- en\ types of processes, operating hours,

opeXating capacities, or other factors,
the kalculation of maximum 24-hour-
period emissions will be based on that
combination of factors which is likely to
occur Quring the subject period and

" which rejult in the maximum emissions.

No changes in the operation shall be
made, whith would potentially increase
emissions akove that determined by the
most recent spurce test, until a new emis-
sion level has‘been estimated by calcula-
tion and the rasults reported to the Ad-
ministrator.

(d) All samplég shall be analyzed and
beryllium emissioks shall be determined
within 30 days aftky the source test. All
determinations shaf be reported to the
Administrator by a registered letter dis-
patched before the clo\e of the next busi-
ness day following suct\determination.

(e) Records of emisMon test results
and other data needed to\determine total
emissjons shall be retainef at the source
and made available, for inshection by the
Admlinistrator, for a minimuin of 2 years.

§61.34 Airsampling.

(a) Statlonary sources sibject to
§ 61.32(b) shall locate air sampKng sites

in accordance with a plan apprdved by
the Administrator. Such sites shpll be
located {n such a manner as {s calciRated
to detect maximum cencentrationd of
beryliium in the ambient atr.

(b) All monitoring sites shall be oR-
erated continuously except for a reason
able time allowance for instrument main-
tenance and calibration, for changing

{Sec. 61.34(b}} 88
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_' selected representatives. of -industry.;
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T0X1C SUBSTANCSS CONTROL ACT

. Nohﬁu‘wn ol Substontial Risk Undor
« .« Y Saction B(o) 2 =,

AGENCY: Environmenul Protecuon - State and Federal agencies, and other_ ™

Agency, -- .-

RSP L 3 ;' _'_"-,

ACTION: Statement or'mtcrpretat!on )

and enforcement policy.

SUMMARY:. This sction states EPA's
interpretation of;; and enforcement

policy concerning, section 8(e) of the
" Toxic Substances Control Act (TSCA)

(80 Stat. 2029, 15 U.S.C. 2607). The
provisions of that section went Into
e{fect on January 1, 1977.

Section 8(e) states that “any perscn
who manufactures, processes, or dis-
tributes in commerce a chemical sub-
stance or mixture and who obtains in-
formation which reasonably supports
the conclusion that such substance or
raixture presents a substantial risk of
injury to health or the environunent
shall irmmediately inform the Adminis-
trator of such information unless such
person has actual ‘knowledge that the
Administrator has been sdeguately in-
formed of such {nformation.”

DATES: The policy expressed in this
document is in effect as of the date of
publication.

FOR ' FURTHER INPORMATION
CONTACT:

Frank D. Xover, Assessment Divi-
sion, Office of Toxic Substances
(WH-557), Environmental Protec-
tion Agency, 401 M Street SW,,
Washington, DC 20460, 202-755-
. 2110,

SUPPLEMENTARY INFORMATION:
On September 9, 1977, the Agency pro-
posed guidance (42 FR 45362) on {ts in-
terprelation of and policy concerning
the provisions of section 8(e). Al-
though the proposed “guidance” was
zn Interpretive rule and statement of
policy exempt from the notice and
public comment provisions of the Ad-
ministrative Procedure.Act (5 U.S.C.
553), the Agency solicited comments
on several issues to make more in-
formed decisions. On October 11, the
comment period was extended from
October 15 to October 21, 1977 (42 FR
54857). On November 4, 1977, & supple-
mental notice to thé proposed guid-
ance was published (42 FR 57744), de-
Jeting the November 15 date for re-
porting certain informsation obtained
before 1977 :and stating that a new
date wouwld be established in the final
guldance.

In developing thls policy statement,
two meetings have been held (Fcbru-
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‘vironmental groups,

- were addressed {n the preamble w‘the-—-tmn.s are to be prepared and

subm.(tr‘-_

pursuant to the September 9 proposa.l ‘mechamsm for pmmpt.ly noti{fying o{-,
_.“Irom trade associations, businesses, en- ™
labor - unions,. ..ted Teports of the company's disposi-
* tlon of those reports, including wheth-:™:"7

“ ficers and employees who have submit- |

'interested  parties. Appendix B de-~ erormot they were submitted to EPA -

" scribes  significant - fssues ralsed-=in™

~(and "If not. informing employees -of .-

these commepts and. the. Agencys're-" ‘thefr right to report to EPA..as pro-.

sponse to them.

The major modiﬁc.at(ons to the Sep-
tember 9 proposal are summanzed.in
points 1 through 7 below. .

(1) Pursuant to some guestion over
the definjtion and nature of *guid-
ance,” this document {s now described
more accurately as a “policy state-
ment.” It is exempt from the notice
and public comment provisions of the
Administrative Procedure Act, &5 well
as provisions concermng delayed effec-
tive dates.

{(2) Many commenters expressed the

‘view that to apply these requirements

to officers end employees of 8 business
organization would result in ill-consid-
ered, premature reports and would un-
{airly subject employees to conflicting
responsibilities as individual respon-
dents and as corporate agents. Other
commenters expressed support for the
view that certain employees have™a re-
sponsibility to report pertinent infor-
mation, and felt that the phrase *‘ca-
pable of appreciating pertinent infor-
mation” appropriately described those
employees.

The September ¢ propasal would
have applied section 8(e) requirements
to comuuercial establishments as well
as to employees capable of appreciat-
ing pertinent information., but stipu-
lated enforcement priorities intended
to encourage corporate processing and
centralized reporting of such {nforma.
tion (42 FR 45363). The intent was 10
ensure that pertinent tnformation ob-
tained by employees is promptly and
appropriately considered, while mini-
roizing duplicative or {l-considered
subrnissions.

The Agency now feels that these ob-
jectives would best be served by allow-
ing commercia) establishments—under
certain conditions designed to easure
full disclosure—to assume exclusive re-
sponsibility for reporting to EPA any
substantisl-risk informstion obtained
by Individual officers or eraployees.
Accordingly, this policy statement
stipulates that individual officers and
employees will have fully discharged
their section 8(e) obligations once they
have notified the designated responsi-

- ble company supervisor or official of

pertinent information, provided, that
the employing company or {irm has

_established, interpally publicizes, and

~

. tion is reported to EPA.

ressonably support” such a conclu-

° continues to focus in this policy state-

tected by TSCA section 23). EPA be-
‘lleves these- four criteria will ensure
prompt and appropriate processinz of
pertinent information.

Establishment of such procedures
notwithstanding, all officials responsi-
ble and having authority for the orga-
nization's execution of its section 8(e)
obligations retain personal liability for
ensuring that substantial-risk mforma-

(3) The September § proposal stated,
in Part III. that 8 person obtains in-
formation when he is aware that it
“may suggest” substantial risk. Nu-
merous commenters questioned the
Administrator's authority to compel
the reporting of information which
“may suggest” substantial risk. The
Administrator agrees that section 8(e)
‘addresses informoation that “rezson-
ably supports the conclusion” of sub-
stantial risk and has deleted the “may
suggest” provision, but emphesizes
that “reasonebly supports the conclu-
sion” of substantial risk is not {denti-
cal to a conclusive demonstration of -
substantial risk. The former typically
occurs, and must be reported, at an
earlier stage. Part VI in this policy
statement provides Agency interpreta-
tion of the types of information that

sion.

(4) Numerous commenters requested
clarification of different aspects of
Part V of the September 9 proposal
(“Information Which Reasonably Sup-
ports a Conclusion of Substantial
Risk™), particularly concerning envi-
renmental effects, and suggested dif-
ferent interpretations of what consti-
tutes a “substantial risk". The Agency

ment on the effects set forth in the
September 9 proposal, but clarifies
that the substantiality of a risk is a
function of both the seriousness of the
effect and the probability of its occur-
rence (see Part V),

(5) . Numerous commenters main.
tained that section 8(e) only applies
prospectively to information obtained ::
alter January 1, 1977. The Agency dis-
agrees, as explained in the preamble .-
to the Seplember § proposal, This -
policy statvrment continues to apply .
section B(e) to informstion obtained ..
before 1977 .0f which 2 person .has ** {
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been. n.v.a.re slnce.January. 1,.1977, In
response 0 requests for cla.rtﬂcntion,

the statement defines what constitutes.

such awareness. In.this manner, EPA
‘atends to limit.the need for se.amha
of historical records and {{les.

{6) .This policy siatement now pro-
vides that any informasation published
in scientific . literature, {n any lan-
Buage, Is exempt i it 15 referred to in
abstracts published by spedﬂed nb-
stracting services. =

{7} This policy s:ate.ment dscdbesl.

in & new Part X how Lo submit claims
of confidentlality. ~

Accordingly, the A&muustmwrs re
terpretation of and policy towards sec- .

tion 8(e) is set forth below.
‘Dated: February 24, 1978, ~

- . * . Dovcras Cose
: . Administrator.”

-

1. DEINITIONS

The definitions set forth in TSCA

section 3 apply to these requlirements.
In addition, the following definitions
are provided for pwrposes of this
policy statement:

The term “msnufacture or process
*for commercia]l purposes’ " means o
manufacture or process: (1) For distri-
bution in commerce, including for test
marketing purposes, (2) for use as &
catalyst or an intermediate, (3) for the
exclusive use by the manufacturer or
processor, or (4) for product research
and development.

The term “person” includes eny nat-

ural person. corporation, firm, com-,

pany, joint-venture, partnership, sole
proprietorship. sassociation, or any
other business entity, eny State or po-
liticz! subdivision thereof, any munici.
pality, any {oterstate body and any de-
partment, agency, or instrumentality
of the Federal Government. :

The term “substantial-risk informa-
tion” means information which rea-
sonably supports the conclusion that a
chemical substance or mixture pre-
sents & substantial risk of Ilnjury to
health ar the environment,

- IL PERSONS SUBJECT TO TRE
REQUIRENEKRT

Persons subject to section 8(e) re-
Quirements include both natural per-
sons and business entities engaged in
manufacturing, processing, or distrib-
uting in commerce a chemical sub-
stance or mixture. In the case of busi-
ness entities, the president, chief ex-
ecutive officer, end any other officers
responsible and having authority for
the organization’s execution of its sec-
tion 8(e) cbligations must ensure that

he "organization reports substantial-

isk {nformation to EPA. The business
organization i{s considered to have ob-
tained any information which any of-
ficer or employee capsable of apprecia’-
ing the significance of that informs-
tion has obtained. It is therefore in-
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cumbent upon business organizations:.

o establish - procedures. for. expedx—-».tormn.t.ioa.‘:-m 2R
tiously processing pertinent informsa-.
tion in order to comply. with. the. ’
.schedule set forth in Part IV.- -~ ~-

Those officers and employees -of
business organizations who are capa-

._ble of mppreciating the significance-of ,

pertinent information are also subject.~
to these reporting requirements. An

employing organization may relieve its
individua) officers and employees of. -

sny responsibllity for reporting sub-
stential.risk information directly ‘to

EPA by estsblishing, internslly publi- ’.
" cizing, and affirmatively implementing -

procedures for employee submission
and corporate processing of pertinent

informeation. These procedures, at &

minimum, must: (1) Specity the infor-
mation that officers and employees
must submit; (2) indicate how such
submissions are to be prepared and
the company official to whom they are
to be submitted; (3) note the Federal
penalties for -falling to report and (4),
provide a mechanism {or promptly ad-
vising officers and. employees in writ-
ing of the company's disposition of the
report, including whether or not the
report was submitted to EPA (and i
noY,informing employees of their right
to report to EPA. as protected by
TSCA section 23). An employee of any
company that has established and
publicized such procedures, who has
interpally submitted pertinent Infor-
mation {n accordance with them, shall
have discharged his section B{e) obli-
gation. Establishment of such proce-
dures notwithstanding, all officials re-
sponsible and havipg authority {or the
organization's execution of jts section

‘ 8{e) obligations retain personal liabil-

ity for ensuring thst the appropriate
substantial-risk information is report-
ed Lo EPA.

Business organizations that do not
establish such procedures cannot re-
lieve their individual officers and em-
ployees of the responsiblity for ensur-
{ing that substantial-risk information
they obtein is reported to ZPA. While
officers and employees of such organi-
zations may also elect to submit 'sub-
stantial-risk information to their supe-
riors {or corporate processing.sand re-
porting, rather than to ERA directly,
they have not discharged their individ-
ual section 8(e) obligation until EPA
has received the information

Norr.—Irrespective of 3 business orFanizs.
tion's decislon to establis!y and publicize the
procedures described adove, it s responsidble
for becoming cogntzant of any substantial.
risx information obtalned by {ts officers and
employees, and for ensunng that such infor-
mation {5 reported to EPA within 15 work-
{ng days.

TT. WiEN A Prrsor Wit Br RE2GARDED
AS HAVING OBTAINED INTORMATION .

A person oblains substantial-risk in-
formation at the time he {irst comes

CAPCO
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Norr.—‘rhls. Includes - information’ ~of
which a prudent perron similarly situated

=~ L eonld rmomh)ybcupe@ed xo possess or:

have r.now)edge.

An’establishiment obtains {nforma-

- tiop at the time.any officer or-em-- *

- ployee capable of appreciating the sig-
;mlmnce of such infonnztlon obtaxns
t T -.~.~.'-n'

- - ‘,..os.'

I'V. RzquIRBONT THAT A PIRSON “IM.- ~

mum_lmm" THE Anuzmsm-- ‘
-TOR ° A ._.‘

‘With tbe excepuon of inIormat!on-
on emergency . incidents of .environ-
mental contamination {see Part V(c)] .
a person has “immediately informed”
the Adminlistrator if information is re-
celved by EPA not later than the 15th
working day after the date the person
obtained such information. ‘Supple-
mentary information generated after a
section ‘8(e) notification sbould, {f ap-
propriate, be immediately reported.
For emergency incidents of environ-
mental contamination, a person shall
report the incident to the Administra-
tor by telephone 25 soon as he has
knowledge of the incident (see Part IX
for appropriate telephone contacts).
The report should contain as much of
the information required bty Part IX
as possible. A written report in accor-
dance with Pert IX (a) through () is
to be submitted within 15 days.

Information currently in the posses-
sion of a person who is subject to re-
parting must be reported within 60
days of publication of this policy state-
ment.

V. WuaT CONSTITUTES SUBSTANTIAL
RISES

A “substantial risk of injury to
health or the environment” is a sk of
considerable concern because of (a)
the seriousness of the effect [see Sub-
parts (s), (b), and (¢) below for an {lI-
lustrative lUst of effects of concern],
and (b) the fact or probability of its
occurrence. (Economic or social bene-
{its of use, or costs of restricting use,
are not to be considered in determin-
ing whether & risk Is “substantjal™.)
These two criteria are differentially
weighted for different types of effects
The human health effects listed in
Subpart (a) below, for example, are 50
serious that relatively little weight {s
given to exposure; tbe mere {act the
implicated chemical is"{n commerce
constitutes sufficient evidence of expo-
sure. In contrest, the remaining ef-
fects listed in Subparts (b) and (¢)
below must involve, or be accompanled
by the potential for, significant levels
of exposure (because of general pro-
duction Jevels, persistence, typical
uses, common means of disposal, or
other pertinent factors).

Note that: (1) The elfects outlined
below should not be reported I the re-
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) smnde;ﬁ?has nct.ual knowledge that

oy the Administrator ts a.lrea.dy mformed
- "‘:"'E"“.n-"" of Lbcm"—-—u-t' : b .
re = (00D Iniormatlon respect!ng ‘these ef-.
““fects «wan be.obtalned.elther-directly,. -

Ty
o ST -

'.., 3. ..._ -

inferred from designed studies.as dis- -
CussedinPaXtVI.'w-l P L
'I'heuAgency conslders . effects . for.

~ which®%: substantial-risk . information”
must be reporbed bo lnclude the Iol-
. lowlngs 3 a:s

R L.—'

“- - Jonged Incapscitation, _including the
- loss of or {nability-to use & pormal
- _ bodlly function with a consequent rel-
- stively -serious impsirment of normasal
sctivities, {f one (or a {ew) chemlcal(s)

° is strongly implicated.

7 "(2) Any pattern of e!!ect.s or evi-.
dence which reasonably supports the

- conclusion that the chemical sub-

stance or mixture can produce cancer,

.mutation, birth defects or toxic effects

- resulting in death, or serious or pro-
longed {ncapacitation. .

(b) Environmental effects—(1) Wide-

spread and previously unsuspected dis-

tribution I{n environmental media, as

Indicated in studies (excluding materi-

als contained within appropriate dis-

- -posal {acilities),

. (2) Pronounced biocaccumulation.
Measurements and indicators of pro-
nounced biocaccumulation heretofore
unknown to the Administrator (includ-

.- ing bioaccumulation in fish beyond
5,000 times water concentration in a
30-day exposure or having an n-oc-
tanol/water partition coefficient
greater than 25,000) should be report-
ed when coupled with potential for
widespread exposure and any non-triv-
{al adverse effect.

(3) Any non-trivial adverse effect,
heretofore unknown to the Admiis-
trator, essociated with a chemical
known to have bioaccumulated to &
pronounced degree or to be wide-
spread {n environmental media.

(4) Ecologically significant changes
in species’ interrelationships; that is,
changes in population behavior,
growth, survival, etc. that in tum
affect other specxes ‘behavior, growth,
or survival -

Examples anlude. (l) Excessjve stim-
- wation of primary producers (algae,

- mscrophytes) in aqQuatic ecosystems,
° e.g.. resuiting in nutrient enrichment,
* or eutropbication. o! aquat\c ecosys-

. tems. -

(i) Int.crference with critical biogeo—
chemlical cycles, such as the nitrogen
cycle.

(5) Faclle transformation or degra-
dation to & chemical having an unac-
ceptable risk as defined above,

(¢) Emerpency incidents of environ-
mental contamination—Any environ-
mental contamination by & chemical
substance or mixture to which any of

L1

.-nation (1) serjously t

(8) Human- hethJz djects—(l) .Any
" fnstance of cancer,-birth .defects, xu- |
~ tagenicity.~ death, “or serious’ or -pro- fA

P oy, A o——

kAN

the above ad\em effects ‘has been as- -

“~cribed and which because-of - the -pat-""

atens humans..

-table- wormation'-amcxample‘-womd
. i.tern, extent, rnd amod’nt ‘of contami."...be a~group of exposed workers experf-"

-encing dizz!ness together vmh'pn:llml--

- with . cancer, birth-deéfects,” *mutation, - nery experimental results’ demonstmt—- ¥

!mmca.nt popuJat!on
- destruction.- ¥ : .

‘VI. NATURE mn-Sovnc:s or Im'om

"L TI0N WHICH "Rmoauu' SUPPORTS

UITHE Coxcws:ox : Svnsnmu.
‘RISK »' T ounlT s
*Information a.ttdbut!nx any ‘of” the
-ef{ec!.s described in Part V above'to a
chemlcal substance or mixture isto be "
reported {f it is one of the types listed

below and if it is not exempt from the POItS

reporting requirement by reason of
Part VII of this policy statement. A
person {s not to delay reporting untii

he obtains conclusive information that.

“reasonably supports” that conclusion.
Such evidence will generally not be
conclusive as to the substantiality of
the risk: {¢ should, however, reliably
ascribe the effect to the chemical.
Information f{rom the_  following
sources concerning the effects de-
scribed in Part V will often *“‘reason.
ably support” a conclusion of substan-
tial risk. Consideration of corrobora-

tive information before reporting €an  gance with Part IX(b);

only occur where it is indicated below.
(1) Designed, controlled studies In

assessing the quality of information, following abstract services: (1) Agric-

the respondent is to consider whether
it contains reliable evidence ascribing

the effect to the chemical. Not only Abstracts, (5) Index Medicus, (£) Na-

should final results from such studies
be reported, but also preliminary re-
sults from incomplete studies where

appropriate. Designed, controlled stud- mented in the scientific Uterature and 3

fes include:

(1) In vivo experiments and tests.

(1) In vitro experiments and tests
Consideration may be given to the ex-

istence of corroborative information. ¥ V{(c), or

pecessary to reasopably support the
conclusion that a chemical presents &
substantial risk.

(iii) Epidemiological studies.

(iv) Environmental montioring stud- - Yiil. INFORMATION FIRST RECIIVED BY

{es.
(2) Reporzs concerning and studies
of undesigned, unconirolded circum-

stances. It is anticipated here that re- ppscessed by a person prior Lo January
portable effects will generally occur i §, 1977, of which he is aware after that
a pattern, where a significant common  date shall be reported within 60 cays

{eature {s exposure to the chemlical
However, & single instance of cancer,
birth defects, mutsation, death, or seri
ous {ncapacitation in a8 human would

be reportable U one (or 8 fewd January 1, 1977,
chemical(s) was strongly implicated. written reports, memorenda and other
In addition, it is poss.ible that effects documents examined after January 1,

less serious than thosc described Im

Part V(a) may be preliminary manifes- in discussions a&nd conferences In
tations of the more serious effects which the person pamclpnbed a.rt,er

and, together with another triggering January 1, 1877 .
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by observation of thelr occurrence, or . death,.or serfous or prolonged Incs- -- ing neurological dysfunctions. =
- pacitation, or (2)-seriously threatens -
- 'non-huma.n organisms with‘large-scale <
*-or -ecologically

Reports and studies ‘of ‘unde.sl:ned “
—-clrcumstances.include:s s Simis Dimaral i
‘= (1) Medical and health surveys:a;"' -
(U) Clinical studles.” = 737 [ Saix q
(i) .. Reports concerning . and.,evi-
-dence of effects {n’ oonsumers. workers.
or.t.he envitonment.. ~iyAe

-e - m— M‘M-—v'
LR T

VII.‘I_mcm'non Wmca Nm N.or Br. .‘
* . CAn) v - RIPORTED 7 Teimaie
t‘anforn:u;t.ion need not be repom:d U

PR S Kl

(a) Has been pubushed by EPA in re-

P S 3

4

- -
-4

(b) Has been submltted in writing to
EPA pursuant to mandatory reporting
requirements under TSCA or sny
other authority administered by EPA
(mclud.mg the Federal Insecticide,

lution Control Act, the Marine Protec-
tion, Research, end Sanctuaries Act,
the Safe Drinking Water Act, and the
Resource Conservation and Recovery
Act), provided that the information:
(1) Encompesses that required by Part
IX (c) through ({); and (2) is from now
on submitted within the time con-.
straints set forth in Part IV and iden-
tified as 2 section 8&(e) notice in accor-

N

(c) Has been published in the scien-
tific literature and referenced by the

ola, (2) Biological Abstracts, (3)
Chemical Abstracts, (4) Dissertation 3.

tional Technical Information Service.
(d) 1ls corroborative of~ well-estab-
lished sadverse effects already docu-

referenced as described in (c) above,
unless such {nformation concemns
emergency incidents of environmental
contamination as described in Pm

(e) Is contained in notification of
spills under section 311(b)X5) of the
Federal Water Pollution Control Act.

A PERSON PRIOR TO -THE EFTECTIVE
DATE or TSCA ..

Any substantial risk " information

of publication of this policy statement.
The Agency considers that 8 person is
“pware” of:

‘(a) Any information reviewed a.ﬂcr
{including not only

1877, but also information referred to
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- «b) A.ny information the conhenr.s oI

LY

'-' *  wlhlch a person has been alerted to by °
- date recefved after January 1, 1977, In-

-cludlnz any i{nformation concemlnz a
* chemical for which the person s pres-~-
ently assessing bea)t.h and envu'on-

° mental effects;
(¢} Any-other informstion ot which
the pcrson hu act.ual know)edge.

: " IX. Rerorrmve Rsovm.nm

~- Notices shall be dellvered to the
. . Dociment Control Officer, Chemical
Information Division, Office of Toxic
! Substances (WEB-557), I:‘nvironmems.l
Protection Agency, 401 M Street SW
Washington, D.C. 20460. .
A notice should: N
- (a) Be sent by cenmed mail, or in
any other way permitting verification
of its recelpt by the Agency,

(b) State that it {s belng submitted
in accordance with section 8(e),

{¢) Contain the job title, name, ad-
dress, telephone number, and signa-
ture of the person reporting and the
name and sddress of the manufactur.
ing, processing, or distributing estab-
lishment with which he Is associated.

(d) Identify the chemical substance
or mixture (including, Y known, the
CAS Registry Number),

(e} Summarize the sdverse effects
being reported, describing the nature
and the extent of the risk involved,

and
(f) Contalin the specific source of the
information together with & summary
and the source of any available sup-
. porting technical data. -
Por emergency incidents of ennron-
mental contamination (see Part V(e
s person shal report the incident to
the Administrator by telephone as
soon as he has knowledge of the-inci-
_ dent (see below for appropriate tele-
phone contacts). The report should
contaln as much of the information re-
quired by instructions (b) through ()
sbove as possible. A written report, in
accordance with instructions .(a)
through (f) above, {s to be submitted
within 15 days. Twenty-four hour
emergency telephone numbers are:

Region I (Maine, Rhode 1lsland. Connecti-
cut, Vermont, Massachusectts, New Hamp-
shire), 617-223-7265,

Region II (New York, New Jersey, Puerto
Rico, Virgin Islands), 201-548-8730.

Region Il (Pennsylvania, West Virginia,
Virginia, Maryland, Delaware, Distnct of
Colurnbial, 215-597-9898,

Region JV (Kentucky, Tennessee, North

- Curolina, South Carollna, Georgia, Ala-

bama, Mississippl, Florida), 404-881-4062,
Region V (Wisconsin, Ilinois, Indiana,
Mlchisan, Ohlo, Minnesota), 312-353~
° 2318,
Region VI (New Mexico, Texas, Oklahoma,
Arkansas, Louisiana), 214-749-3840.
Region VII (Nebraska, Jowa Mlissouri,
Kansas), 816-374-3778.
Region VIII (Colorsdo, Utah, Wyom.nz.
Nontans, North Dakota, South Dakota),
303-837-3880.

Reglon IX (Callfornia, Nevada, Arizona,

Hawalf, Guarm), 415-556-6254.
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Renon X (Wuhin:mn. 'Orceon. ']daho.
A)ukl). 206—“2 1')0().’*"»'r a <%

P TN EEN

“x Com-mm-nmrr C‘uuids wre

.-vg".‘ '

.to EPA under section-8(e).of .TSCA
:may assert.a busliness confidentiality
claim covering all or part of the infor- .
mation contained in_the notice. Any..
{nformation covered by & claim will be -
- disclosed by EPA only to the.€xtent,
and by means of the procedures, set
" forth in 40 CFR Pa.rt 2 (41 FR 36902,
Septemberl, 1976).
- (b) If po claim - accompmles the
notice at.the time it is submitted to
EPA, the notice will be ‘placed {n an
open file to be avallable to the public
without further notloe to the submjt»
ter. R

(c) To assert a claim of con.{xdentls.l-
ity for informsation -contzined in a
notice, the submitter must submit two
copies of the notice.

(1) One copy must be complete. In
that copy the submitter must Indicate
what information, if any, is claimed as
confidential by marking the specified
information on each page with a label
such ss “confidential,” “proprietary,”
-or “trade secret.” ’

(2) If some information in the notice
is claimed as confideatial, the submit-
ter must submit a8 second copy. The
second copy must be complete except
that all information claimed as confi.
dential in the first copy must be de-
leted. -

(3) The {irst copy of the notice will
be disclosed by EPA only to the
extent, and by means of the proce-
dures, set forth in 40 CFR Part 2.The
second copy will be placed in an open
Tile to be avallable to the publie,

" (d) Any person submitting a notice
- containing information for which they
are asserting a confidentiality claim
should send the notice in & double
envelope.

(1Y The outside envelope should bear
the same address outlined in section
IX of this policy statement.

(2) The inside envelope should be
clearly marked “To be opened only by
the OTS Document Control Officer.”

Z1. FAILURE To REPORT INFORMATION

Section 15(3) of TSCA makes it un-
lawful for any person to {ail or refuse
to submit {nformation required under
section 8(e). Section 16 provides'that a
violatlon of section 15 renders &
person llable to the United States for
& civil penalty and possible criminal
prosecution. Pursuant to section 17,
the Government may seek Jjudicial
relief to compel submittal of section
8(e) i{nformation and to otherwise re-
-straln any violation of section 8(e).

-y

-£{8) .Any ‘person submlttlng a notice -
. "An emerzencr.incldent of em‘lmnmenul -

-

Annrnxx —A.—-chx Rmuc:‘ﬁvmnr
=+ yo0R EMIRCENCY IncdDNTs oF Dwnonam

. ':u. Conumunon —- il e

B R L IR L

s A wmrsuom 2T RIPORYID AS ARZE
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contamination- is “any environmental con-

ux:.imtlon by 2 chemical substance or mix- = ~

ture ... which, "because of the.pattern, .
extent and amount of contamination. (1) Se-
‘riously threatens humans with cancer, birth

“defects, mutation, death, or serious or pro- - .

longed .incapacitation, or “(2) serfously
sthreatens nop-human organisms-with large

“gcale or- ecologically stgnificant populetion _ -

-~ .

destruction”, (See Pm V(c) {or complete
_ description.) T

© B WRAT nm NOT BE RIPORTID A2 AKX -
- DORCINCY DCDINT . -

ln!onnulon contained ip notification of
spilis under sectlon 311(bX5) of the Federal
Water Pollution Control Act- (FWPCA)
(For a cotnplete lst of exemptions to reporv
ing. see’Part VIL)

c.wmmwmzromoxrnmcncr
INCIDENTS .

~ Emergency incidents of eavironmental

contamination are to be reported immed|-
ately by telephone 1o the appropriate EPA
Regional 24-hour telephone emergency line

- listed below,

Region I (Maine, Rhode Island. Connect. -
cut, Vermaont, Masachuseu.s New Hamp-
shire), 617-223-7265,

Region II (New York, New Jeney. Puerto
Rico, Virgin Islands), 201-548-8730.

Region 111 (Pennsylvania. West Virginia,
Virginia, Maryland. Delaware, Distnct of
Columbia), 215-597-5898.

Region IV (Keotucky., Tennessee, North
Carolina, .South Carolina, Georgia, Ala-
bama, Mississippi, Florida), 404-8§81-4062.

Region V (Wisconsin, Illlnols, Indians,
Mlichigan, Ohio, Minnesots), 312-353-
2318,

Region VI (New Mexica, Texas, Oklahoma,
Arkansas, Loulsiana), 214-745-3640.

Region VII (Nebraska, lowa, Dblissour]
Kansas), 816-374-3778.

Region VIII (Colorado, Utah, Wyoring,
Montana, North Dakota. South Dakou)
303-837-3880.

Region IX (Callfornla, Nevada, Arizona,
Hawall, Guam), 415-556-6254.

Region X (Washington. Oregon, ldaho,
Alasks), 206—442-1200.

In addition, 8 wTitten report, in accord-
ance with instructions (a) through (f) of
Fart IX. is to be submitted =1thin 15 days 1o
the Document Control Officer, Chemical In-
formation Division, Office of Toxic Sub-
swances (WH-557), 401 M Street SW., Wash-
ington, D.C. 20460. .

APPENDIX B—SIcNIPICANT COMNENTS AND  °
Rrsronses

A. PLRSONS SUBJECT TO THISL REQUIRIDMLINTS

Comment 1: Employees cannot be held
aubject to these requirements, &ince: (a)
They only have a partial role in the manu-
Scture, processing. or distribution of chemi.
gals, (b) in other sections of TSCA, the term
“person who manufactures, processes, oOr
distributes” chemicals clearly refers to busi.
ness organizations: “persons” should dbe con-
mstegtly defined. and (¢) the application of
ariminal penalties mandates s strict later-
gretation of this word, .

-
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"'+ Response The Azcncy considers tha.t. af. .
ferent eections of  TSCA. having different *

burposes, are appropristely directed 30 dif-
ferent respondents. In the case of section
- 8(e), ofticers and employees who are capadle
" of appreciating the significance of informs-
tion kave s legitimsate respansibility 1o be
s&lert Lo and report substantla)-risk loforma-
tion. “Tbe guldance has deen modlfied 50

that matural persons and dusiness cntlties -

° can Jolfll thelr section &(e) obligations In
Qifferept ways. Nost oL0cers and exnloyees
can discharge thelr sectlon B(e) obligations
by submitting pertinent information to cor-
porate superiors, provided that the com-
Pany has estadlished the riskevaluation
Pprocedures characterized In Part I 1n the
case of & business organization. its presi-
dent, chief executive officer, and other offj-

- ¢jals respapsible and having suthority for
the business organizstion's execution of its
section B(e) obligations must ensure thst
the organiztion reports substantial-risk in.
formation to EPA.

Comment 2: Even {f employees can be held
Fubject to these requirements, they should
not be. To do 50 would force employees and
employers into conflicting positions, Inviting
interna) corporate dissension snd over- re-

* porting. Further, individuals oftea do not
‘bave the overview pecessary to reach con-
sidered, well-supported decisions. Corporate
reporiing by designated officiais will pro-
vide EPA with more relisbie data.

Response: The Agency conslders that em-
ployees have a legitimate role in risk report~
ing: 1t {s imperative that risk {nformation
obtalned by employees be appropriately
considered. Officers and employees cap ful-
{} thelr role in the reporting of substantial-
risk {nformation, without the cisadvantages
described above, by reporting information
to superiors for corporste consideration.
and having done so, will have discharged
their obligation to EPA. This is contingent
upon the establishment by the business or-
suniration of certsin procedures for mske
evajustion. thereby essuring the appropri-
ate consideration of such reports Those of-
ficers responsible and having suthority for
the organizarion's execution of its section
Bte) obligations must ensure that the orga-
nization reports substantial-risk informs-
tion to EPA.

Comment 3 Clarify which employees are
covered, and the extent of their obligation.
Are employees “capsble of appreciating per-
tipeat information” by virtue of rank. or
knowledge? Are rank and file employees
subject to these requiremnents, or just super-
wvisory and manageris]l personnel, company
toxicologists, elc? 1s an employee absolved
of further responsibllity {f be reports to his
supervisor?

Responae’ The Agency considers that the
phrase “capable of epprecisting the signifi-
cance of pertinent information™ sppropris
siely describes those of{icers and employecs
who have s responsibility to be alert to and
report substantial-risk informstion. includ.

- ing not only relatively senior corporate olfi-
cers but also many corporate employees,
‘The policy statement modifies the Seplem-
ber 9 proposal, in response to tbe concerns
expressed io Comments 2 and 3, Lo parmit
most olficers and cmployees to discharge
their obligation by submitting information
to corporate superiors, subject Lo the candfk
tions described Ln-Part IL

Comment ¢ Consultants and independent
labs should pot dbe subject Lo these requires
roentse

Resposse: Cootraciors and lodependent
Jsbs are not responsidble (or reporting {nfor-
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mation u:ey hme obudned directly to EPA;
rather, their client TanUfaurers, proces-

sors and distritutors .erf. respcms(ble for -

repoxﬂnc such mlomw?n..( wd g ST

. n.m“muxnm or mmmon- .

*° Comment $:"The “may ruggest™ <riterion
.in Part I of the proposal serves 1o compel
"Surther examination of information that by
‘Itself §s pot subject Lo section 8(e) require-
ments. The statutory language calling for
‘=reasonadle suppon” does not support this.
Puriher, risk nssessment often requires any-
-where from months to severul years of
study sfter preliminary results “suggest™
risr):‘. far exceeding the 15<lay compliance
pe
Rerponse The Agency does not l.ntend to
compe] under section -8e) ©zminaticn of .
Jnformation that by Jiself is not subject Lo
section 8(e) requirements and has deleted
the “may supgest” provision, providing s
laterpretstion of what constitutes evidence

" that “reasonably supports the conclusion™

of substantial risk in a pew Part VL.

Comment 6: Section 8(e) obligations sre
{ncwrred upon oblaining conclusory substan-
tial-risk information.

Response: The Agrepcy disagrees, and coa-
&iders that “reasonsble support™ of a con-
clusian of substantia) risk is pot jdentical to
the conclusion Itsell. The former typically
ocrurs, end must be reported, at an earlier
sAge.

Comment 7: The stetement, tn Part I of
the proposal that & person has obtained In-
formatton Y he “, . . should know of the ex-
istence of such informstion not in his pos-
eession but which would be delivered to him
on request” tends 1o compel sn active
search for substantial-risk Information
raiher than the reporting of subsiantial-risk
informsation a person “obtlains.” This is of
perticuiar concern to tmporters with limited
sceess o [nformation passessed by their
suppliers.

Response: The Agency considers that sec
tion 8(e) spplies Lo Informslion whith &
person possesses or of which be knows. It is
not intended 1o compe) searches for tnfor-
mation or extraordinary efforts lo ecquire
information. The Agency further considers,
however, that “kpown” .information in-
cludes information which & prudent person
stmilarly situated could reasonadly be ex-
pected o now. Negligence or intentional
avoidance of lnformazion does not absolve a
person of his section-8(¢) ohligation. Pert
II1 has been modified to express these in-
tentiops.

Comrment §: Circumstances tan exist when
coning “into possession” of risk informa.
tion does not correspond $0 an understand-
{ng of the implicatians of the lnformation:
“pblains™ should be defined Lo terms of pos
sczsiop of information and swarepess of its
import. -

Response: The “obtaining™ of information
occws via persons who are “capable of ap-
preciating the significance of pertineat in-
Jormation.” There will likely be circum-
stances {n which the evalustion of lnforros-
tiop tlarifics its full traport; the establish-
ment of corporsle procedures for processing
risk-information preseribed (o Part U <l

ex*ped.xce this. .
. TINT ALLOWDD YOR comnxc.t

Commen! §: Fifteen calendar days is insul-
ficdent w determine whether information
schich “may sugpest™ substantial risk shomld
be reported: it s even tnsutficient to accote-
modate normal procedural time coostraints

(eorponurpmceslnz. mn.tn:. holkhn.

Y175 N i am . P L SRS il
Response: The A:cnc:r Y <hanged the

cumpnmcz Deriod to 15 business days. It is

" Imperative that procedures be established Lo

txpeditethe reporting of substantial.rick in-
formation. ot that reporing wnnmn 1.0
existing procedures.
© Lamment 10: Allow {rom 30 o 80 <ays for
the second phase of reporting: alternatively,
do not prescﬂbe Y ume nnm for sdditional
reportlng.s - " .o

AC IR

ch et

Responser H.lﬁnx ddtled the “may sug-

test” criterion, the Agency sees ho need Lo
provide A second phase 1o the Teporting

"period. Supplemental information that is

genersted after & section 8(e) notification
&bowd, ¢ wprmua be lm.med.mclr Te-
ported.

Comment 11 Alow lmr.n 30 t.o 120 days to

report pre-1977 fnformetion: this period |

showld commence: (&) upon final publica-
tion, (b) January 1, 1878, (¢) following the
inventory reporting period slnce many of
the same corporate personnel will be irople-
menting both requirements.’

> The polhicy statement prescribes
& 60 day reporting period, commencing im-
medirtely upon publication Section 8(e) bes
bern in effect since Janvary 1, 1977; post-
ponement in reporting substantial-risk {n-
formation is pot wasranted..

3 TITECTS AXD DNYORMATION THAT MUST BT
RIFORTID

Comment 12 The reportlng of “any in-
stence™ ©of cancer, birth defects, ete, In
humans is 100 broad and such information
=Tl be of little use; chemical workers, 1xe

the general populstion. deveiop cancers and |

other allznents of uncertain etiology.
Rerponse This polics statement clarifies
that the reporting of single occurrences of

human cancer or other serious effects wil-

depend upon evidence stoungly tmphesting
one (or & few) chemical(s),

_ Comment 12: Dermsl silments spd nausea
are poorly chosen examples of precursor
symptoms. Deleting these examples will
avoid unduly emphasizing (hem when otber
Fymploms ma¥ be more fmporiant, vel will
Tot eliminate the obligationh 10 report them
1f they are suspected precursors.

Responae: Tbe Agency agTees.

Comment 14: Eow are repartable dsta dis-
tinguished from routine tests including
Trape lests such as LDL's?

Responses This policy sistement directs
the reporting of specilied effects when un-
known to the Administrator. Many routine
tests are based ob & Inowledge of toxicily
associaled w1th B chemical; inknown elfects
cccurring during such-s range test may have
to be reported U they are those of concern

“to the Agency and U the informstion meets

the criteria set forth in Perts Vand VL

Comment JS: The most widespread “in
vitro™ test is the Ames test, whuch is subject
to considerable debate. Clari{y the aroamm-
sances under which positive yesults of n
TILro tests must be reported.

Response Part V1 clarifles that the re-
porting of in vitto tests will depend upon
the existence of corroborstive information
If pecessary to reasonably support the con-
clusion of substantial rsk,

Comment 16 The description of “extreroe
persistence™ &s a substantal risk s an exam-
pie aof the need to reddmc Pwrt Vic) (“Envi-
ronments] Effecis”). Permstcnce aod blo-
accumulsation should be considered nsks
only when coupled rw: wmty and signif}-
cant exposure.
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Response: Part V now clarifies those ‘el-
fects for which reporting depends upon &

significant . exposure potential. Persistence.

S MACIPONIL LA b COUNUUBVUIE wiias pavm s o -

by fself i no Jonger ftcmized as & repori- . .
able effect dut rather Is considered to be a .

component ©f exposure polentisl; it may
also underlle the messurements described tn
Part VibX1). Laboratory indiestors of pro-
noun-ed bioaccumulstion are to be reported
when coupled with potentis} for widespread

v

exposure ang any non-trivial sdverse effect.”

Comment 17: The n-octanol/water parti-

tion coefficient sddresses a physicocheml-.

cal property, not biological effects, and is° -
not slone an indicator of substantial risk;

further, the values stated for the coelflcient

* and_the bioaccumulation factor in {ish do

Bpot correspond.

Response: The Agency acknowledges the
pumerical error and has amended the values
to correspond. This policy statement now
directs the reporting of an experimental
messurement of biosccumulation when
coupled with an sdverse effect and potential
for widespread exposure,

Comment 1& The requirement thst {nfor-
mation which “lnks"” an e{fect to a chemi-
cal be reported is too brosd and contradicts
the statutory language of “reasonably
supports®,

. Response’ The Agency has provided in a
new Part VI its {nterpretation of “reason-
+bly supports™.

Comment 19: A detertnination that infor-
mation “‘reasonably supports the conclu-
sion™ of substantia) risk cannot de made in-
dependently of consideratfons of use since
the method and manner of using a chemical
may Influence the occurrence of an effect;
in particular, the criteria should reflect a

gram with other sgencies pow, When this

- coordination {5 successfully completed.- the

policy statement will be amended to exempt

{rom the reporting requirement information -

that has been submitted o other specified.
sgericies. In the meantime, gubstantisl-risk

{nformeation Just be reporied directly to ..

EPA:-such s report does not discharge any
reporunz obligation to other agencles. - ---.°

Y. INTORMATION FIRST nmm PRIOR TO m-~'~
FYTECTIVE DATE OF T6CA

Comment 22: The Ltense of the verd "ob- .

. tains” reveals that section B(e) was intended

to be applied prospectively to information
newly scquired after January 1, 1877, Utllize
section 8ld) or other rules to acquire infor- -
mation obtained before then.

Response As discussed in the preamblie (o
the September 9 proposal, the Agency con-
siders section 8(e) to apply to risk informa.
tion possessed by or known to 8 person
before, on, or sfter Jenuary 1, 1977. Con-
cerning information first obtalned before
1977, this policy staternent continues to re-
quire reporting of information recelved if a
person has been aware of it since January 1,
1977, for the reasons discussed in the Sep--

- tember 9 preamble.

distinction between normal and abnormal

uses of chemicals.

Response: The Agency considers that the
sppropriate components of & “substantial
Tisk™ with respect to a chemical are {a) the
seriousness of the ef{fect, and (b) total expo-
sure potentisl. The method and manner of
using & chemical {s one of several {actors de-
terzining Jts exposure potentinl. As de-
scribed in Part V, the tmportance of expo-
sure potentlal &s &8 component of “substan-
tial risk™ depends upon the kind of effect of

. concern. Thus, the eff{ects described in Part

Vi(s) are 50 serious that relatively litlle
‘weight Is given to exposure; the elfects de-
scribed in Parts V (b) and (¢) involve & sig-
nlficant exposure or exposure potential,

The Agency further considers that & defl-
pition of *“normal” use for & particular
chemical il often depend upon & knowi-
edge of the risks associated with the
chemical.

L. INVORMATION THAT NTED NOT 8E REPORTED

Commeril 28 Information published in
scientlic liternsture In languages other than
English should be exemptled U published in
summary form by sbstracting services. Can
the accurscy of English language abstracts
and commercial translations of !orexm ut-
ersture be sssumed?

Response: This policy statement now pro-
vides that information published {n scien-
tifle Nersture, whether in English or an-

other language, Is exempt {rom reporting If |

published In summary form by certain
. specified abstract services.

Comment 217 Information exchange sys-
tems with other Feders] agencies should be
immedistely established so that respondents
need not report Lo EPA Information already
reported to other Agencies, and vice versa.
Such duplicative reports are unduly burden-
some. ’

Commen! 23 The termm “awsre” is too
vague o be of any help In responding to
these requirements. Since many corporatle
employees are potentially subject to these
requirements, and given unceriainty over
the extent to which they ought to be aware
of pre-1877 informatton, this provision tends
to compel the very file search It was {ntend-
ed o avoid. The term “aware” should be
further defined, possibly In terms of actun!
knowledge.

Response: The Agency in Part VIII of this
policy statement now defines the pre-1977
information of which a person is considered
to be aware.

G. CONTIDENTIAL DYPORMATION

Comment 24 EPA should delay guldance
until procedures are pubdlished governing
the treatment of confidentle) submiss{ons.

Comment 25: EPA should trest all submls-
sions es confidential untll the information is
verified

Comment 26: EPA should sutomatmally
publish section 8(e) notices.

Response to Comments 24 through 28:
EPA has Included a new Part X which de-
scribes how to submit a claim of confiden.
tiality snd states that any or all of the in-
formatjon submitted may be claimed as con-
{idential. Such information w1ill be disclosed
by EPA only to the extent, and by means of
the procedures, set forth in 40 CFR Part 2.

H. MISCELLANEOUS

Comment 27° What s the statutory basis
or need for guldance? What is {ts exsact
status under the Administrative Procedure
Act?

Response This policy statement sets forth
EPA’s interpretation of sand policy concern-
lng TSCA section Ble). As an {interpretive
rule and statement of policy it {s not subject
to the comment period and delayed effec.
tive dale provisions of the Administrative
Procedure Act (5 U.S.C. 553). Although
TSCA does not mandate a policy stalement,
the Agency of necessity must develop the
criterfa which will govern enforcement s¢-
tivities. Trade associations and businesses
were among those who previously expressed
interest (n such a statement to gulde their
compllmce.

LI R PR )

Quirements apply to chcm.lc&k vrerlous)y

but no longer manufactured, processed, or e T‘,

distribuled in commerce by a person.,  -.

Response: Information obtained belore -

1977 must be reported { the person has ,
been aware of it since January 1, 1977, '3
‘prescribed by Part VIIL Coacem.lnz chems-"
cals which a person has discontinued manu.
facturing, processing, or distribuling since
January 1. .1977, " information oblained
before the time of discontinuation {s subject
to these requirements. It Is expected that

‘the acquisition of information wfter.that

P

lenw

‘. -

time %l be minimal; however, should sddi- -

tional {nformation be acquired, 1t may trig-
ger the reporting described in Part VIIL
Comment 29 Clarify the meaning of “sub-
stantial risk” relative 1o other risks ad-
dressed by TSCA.
Response: A suhsuntm risk s dellned ta

© Part V(a) of thls policy statement as a risk

of considerable concern because of (a) the
seriousness of the effect, and (b) the fact or
probability of its occurrence. As oppased Lo
other risks sddressed by TSCA, economic or
soclal benefits of use, or costs of restricting
use, are not 1o be considered in determining
whether a risk is *substantial™.

Comment 30: To what extent are “users”
of chemicals subject 1o these requirements?

Response: The Agency copsiders that
many {ndustrial uses of chemicals actually
fall within the scope of “processing” cheral-
cals. A moanufacturer, processor, or distribu-
tor who obtalns substantia)-risk information

concerning chemicals he handies should de *

alert -to the possibility he may have to
report it

Comment 31:. Are chemicals manufac-
tured, processed and distributed in com-
merce In sm2ll quantities solely for purposes
of research and development subject to
these requirements?

Response’ 1n general, the Agepcy consid-
‘ers thal much manufacturing, processing,
and distribution in commerce of chemicals
in small quantities solely for purposes of re-
search and development is conducled for
“corumercial purposes”. Such purposes
would Include the sale and distribution of
such materials. gs well as their use by the
manufacturer or processor in-activities (for
example, product research and development
and studies assessing the feasibility and
salety of using chemicals) preceding his ora
client's commercial use of such materials or
others on s larger scale.

As described in Part V. the Agency consid-
ers that “substantial risks“ depend in part
upon an exposure potential. Thus, the oc-
currence of the effects descrided in Part
Via) presuppose exposure 16 the chemutal
and must be reporied; reporting of the
other effects will depend upon a potential
for significant levels i expoares,

Comment 32 Are raw malterials, interme-
diates, and Inert tngredienls produced or
used in the manufacture of a pesticide subd-
Ject to TSCA?

Response: The Administrator considers
that raw materials, intermediates and inert
ingredients produced or used in the manu-
{acture of a pesticide are substances or mix-
tures which can be reguisted under TSCA.

In order to be considered a pesticlde, a
substance must be intended Sor use as a pes.
ticlde. Raw materials, intermedistes, and
inert ingredients produced or used in the
manuwfacture of a pesticide are not them.
selves resrulated under FIFRA (unless they
happen o be pesticides themselves} and,
therefore, are subject 1o TSCA. The pesti-

FEDERAL REGISTER, YOL 43, NO. 51—~THURSDAY, MARCH 16, 1978
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ST «+ * 4ent with this view. e e Bt e e g
e e Comment JX Are ln(moecﬁues and cxta-
L oW s yste lntended solely for use in the produe-
.- S tion of a food. food additive, d.rug.comeor_
or device subject 10 TSCA?
- . Resporase: The Administrator, mn:ldm
. - * <that tntermedistes &nd catalysts inteaded |

. . -solely for use in the production ©f a food,

- food additive, drug, cosmetic, or device are
, excluded from requlation under TSCA. The
ndeﬁntdnns of the FFDCA -proride that
" chemical substances which are {ntended for

. . *.. . 1useasacomponent of a food, {food addillve,.
- : 4rug, coswetic, of. devioe wre encompassed
within the meaning of such lerms, respec

Uvely. ‘The FDA considers intermediates .

. o and catalysts o be such scomponents. There-
fore, they are subject to regulation under
the PFDCA. Any such substasree is excduded
from regulation under TSCA fosofar asit is
actuslly msnufectured, prooessed. oc dis-
tributed In-commerce solely for use in the

FEDERAL REGISTER, YOL 43, NO, S2—THURSDAY, MARCH 16, 1978
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prodncﬁcn 9( 1 food, lood ;ddltlvg dl"l&.
cosmedc or device, - L e e, Griaarenl sl .
Commeznd 3¢ Employees should. h.nve the 2-¢
- opuonlotubmumponsanonmxomll. FRE N

Response: EPA considers that any person
may  reoart, information 0 EPA ander. .
TSCA. Those xho.xre required 10 -do 80 -
-under zectian 8(e) are persons who manus
-faceure] process,-or <istribute <n commeroce -
chemical substances or mixtures, Including ©
not only business entitles dut also suchem-’
ployees zs descrided in Part-I1. {n-order 107+
establish that such persons hrave-discherged ™ -~
thelr ohligations, and {p order to eocourage -~
responsibie review of the quality of nforma. '~
tion and the substantiallity of risys, EPA bt
lieves that potifiers should identlty them<, L
selves. Section 23 will adequalely protect -
employees Lrom dikriminstion pursusnt'to L.
notifications they have .mxde under seclloa
8ted. < - .
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To establish & program for the inspection of schools for the presence of 2sbestos

Mr.

To

[5) SRS L N R Y

materials, to provide funds for the testing and evaluation of potential haz-
ards, to creste a loan program to assist in the containment or removal of
imminent hazards to health and safety, and for other purposes.

IN THE HOUSE OF REPRESENTATIVES

JANUARY 24, 1979

Perxins introduced the following bill; swhich was referred to the Committee
on Education and Labor

A BILL

cstablish a program for the inspection of schools for the
presence of asbestos materials, to provide funds for the
testing and evaluation of potential hazards, to create a loan
program to assist in the containment or removal of immi-
nent hazards to health and safety, and for other purposes.

Be it enacted by the Senale and House of Represenld-

tives of the United Stales of America in Congress assembled,

¢ SHORT TITLE .

SecTioN 1. This Act may be cited as the “Ashestos

School Hazard Detection and Control Act _of 1979".
I—-E ’ | ’
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1 FINDINGS AND PURPOSES
2 SEc. 2. (a) The Congress finds that—
3 (1) exposure to asbestos and materials containing
4 asbestos has been identified over a long period of t;une
5 and by reputable medical and scientific :evide.n'c-e‘ as sig-
6 nificantly inéreasing the incidence of cancer and other
7 severe or fatal diseases, su_‘ch' as asbestosis; IR
. 8 (2) medical evidence has suggested ’!:hap..c_}ﬁld:en
9 may be particularly susceptible to environmentally in-
10 duced céﬁceré; o -
11 (8) medical science has not established any safe
12 level of exposure to asbestos as a threshold above
13 which the likelihood of developing illness occurs;
‘ 14 (4) substantial amounts of asbestos, particularly in
15 sprayed form, were used in school buildings, especially
16 during the period 1946-1972;
17 (5) partial surveys in some States have indicated
18 ‘that there exists In a number of séhools asbestos mate-
19 ‘Ifi;ils which have bécome d.am.éged‘61'-"”friai_)l'e.>,':;from
20 which asbiesfos_is Bea-ir;g or mlay‘b.e 'ai§lod.g'éd i.nvt;) the
21 air; o r . .-
22 (6) asbestos conéentrations far exc&edﬁng thhe
* . 23 normal ambient air levels have been found in schools
24 with damaged asbestos;
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3
(7) the Department of Health, Education, and

Welfare 2nd the Environmental Protection Agency, as

well as several States, have attempted to publicize the

. potential hazards to school children and employees

from asbestos, but there does not exist any systematic
or mendatory program for fdentif}dhg hazardous condi-
tions in schools, or for remedying them;

(8) there exists no health standard regulating the
concentration of asbestos in the nonworking environ-
ment, such as a school; |

(9) custodial workers, tcachers, and other échool
employees may be exposed to hazardous concentrations
of asbestos in school buildings; and

(10) without an improved program of information
distribution, technicsl and scientific assistance, and fi-
nancial support, many-school districts and States will
not be zble to mitigate the potential asbestos hazards
where they occur in their schools.

(b) It is the purpose of this Act to—

(1) direct the Secretary of Health, Education, and
Welfare, in conjunction with oiheri‘éppropn’ate officials,
to cstablish a task force to direct Federal cfforts to as-
certain the extent of the danger to the health of school-
children and employees from asbestos materials in the

schools;
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(2) require States to prepare a plan which estab-

lishes a program for the systematic inspection of all
. school buildings in order to identify the .prcsence of as-
bestos or asbestos materials in hazardous conditions;

(8) provide scientific and tcchnical assistance to
the States and local school boards in conducting the
survey, related tests and evaluations;

(4) provide loans for the mitigation of serious as-
bestos hazards which constitute an imminent danger to
the health and safety of school children and employees;

(5) assure that no employee of any school district,
State or local government, or Federal agency, suffers
any disciplinary action as a result of calling attention
to potential ashestos hazards which may exist in
schools.

TASK FORCE

- SEc. 8. (a) Within thirty days after the enactment of

this section, the Secretary shall designate the members of an
Asbestos Hazards Schoo! Safety Task Force (hereinafter re-
ferred' fo as “Task Force”). The Task Force shall be com-.
posed of persons with knowledge of the scientific and medical
problems associat;e;a with exposure to asbestos, and of per-
sons with knowledge of procedures and programs for the con-
tainment or removal of asbestos from buildings. Membership

on the Task Force shall include a representative of the Office

CAPCO JEN 0002066
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of Education, the National Cancer Institute, the Environ-
mental Protection Agency, the National Institute of Environ-
mental Health Sciences, the Occupational Safety and Health
Administration, and representatives of the public organiza-
tions concerned with education and health. In selecting mem-
bership from other Federal agencies or departments, the Sec-

retary shall accept the persons nominated by the Secretary or

‘Administrator of that Department or Agency. The Secretary

shall designate a chairman of the Task Force.

(b) Members of the Ta.sk Force who are not full-time
employees of the Federal Government shall be reimbursed for
actual expenses incurred in conjunction with their service on
the Task Force, and shall receive a per diem compensation at
a rate not to exceed the maximum rate prescribed for grade
GS-16.

(c) The Task Force shall convene, no later than thirty
days after the appointment of its members, at the call of the
chairman.

(d) The duties of the Task Force shall include—

(1) the preparation of educational materials for
distribution to the States and local school boards in
conjunction with the plan required in.section 4 of this

Act;

(2) the compilation and dissemination of medical,:

scientific, technological, and other materials, reports,

[
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instructions, and information to State and local govern-
ments and to local school boards explaining the health
and safety hazards associated with asbestos materials,
the means of identifying, sgmp]ing, and testing materi-
als suspected of containing asbestos;

. (8) the review and approval of State plans and 2p-

. plications for reimbursements and loans pursuant to

sections 5 and 6 of this Act;

(4) the establishment of criteria concerning the
levels of hazards posed by asbestos. in advanced stages
of disrepair which may constitute an imminent danger
to the health and safety of school children and employ-
ees, for the purpose of determining eligibility for loans
pursuant to section 6 of this Act;

(5) making recommendations to the Secretary on
the awarding of grants for technical assistance pursu-
ant to section 5(c) of this Act. -

STATE PLAN

Sec. 4. (a) No later than September 1, 1979, each

20 State which desires to enable its schools to participate in

21 programs under, this Act shall submit to the Secretary a plan-

22 for the notification of adminisﬁrators of all schools within that

23  State's jurisdiction of the health hazards associated with ex-

24 posure to ashestos, and recommended methods for the safe,

25 orderly, and expeditious containment or removal, as deemed

}
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1 necessary by competent scientific or medical individuals, of

2 ashestos materials which pose an imminent hazard to the

3 health and safety of persons utilizing such school buildings.

4 Such plan shall include—

5
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(1) a timetable for the identification, not later than
January 1, 1980, of imminent asbestos health hazards
in all schools situated within such State;

(2) a description of the procedures which are to be
utilized in locating and identifying such hazards, in ac-
cordance with safety rules promulgated by the Secre-
tary in accordance with section 7 of this Act;

(3) a timetable for the expeditious containment or
removal of asbestos hazards which have been identified
puréuant to paragraph (1) of this subsection no later
than September 1, 1980, unless an extension has been
granted by the Secretary due to extrzordinary
circumstances;

(4) procedures for maintaining records on the

presence of asbestos materials in schools and future.

containment or removal activities; and

(5) the identification of a:’.State agency or other
administrative unit with the responsibility for the prep-
aration‘ of the plan and the administration of the ::on-

trol program which it describes.
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(b) The Secretary shall approve a plan which meets the
requirements of subsection (a) of this section, provided that it
has been reviewed énd approved by the Task Force. The
Secretary may not appfove any plan which has been rejected
by the Task Force.
ASBESTOS HAZARDS DETECTION
SEc. 5. (a)(1) Units of local government with the re-
sponsibility for the administration and safety of schools may
apply to the Secretary for a reimbursement from funds avail-
able for purposes of this section for up to one-half of the costs
of surveying and testing school buildings in order to deter-.
mine whether hazardous concentrations of asbesfos or asbes-
tos products exist in schools of that jurisdiction. Such appli-
cation shall contain, in addition to supplemental information
which the Secretary may require—
(A) a description of the proposed survey, including
testing techniques; |
(B) an estimate of the total cost of the survey; '
{C) the identification.of any party which may be
engaged to conduct the testing, including a description
of the party’s professional expertise for such testing.
Any testing facilit@:,selected under clause_ (C) shall meet com-

petency standards established by the Secretary.

g
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(2) The Secretary shall designate, in conjunction with
the Task Force, those costs which are reimbursable under
paragraph (1) of this subsection. Such costs shall include—

(A) administrative costs of preparing and supervis-
ing the survey;

(B) costs of conducting visual inspections of school
buildings;

(C) sampling of building and insulation materials;

(D) appropriate tests to determine the level of as-

bestos content in suspected materials; and

(E) air sampling and testing, if deemed essential

to determining the likelihood of imminent danger.

(1)(1) The Seccretary shall make payments from funds
available under this Act for purposes of this section for a
period of three years following the date of enactment of this

Act.

(2) The one-half cost restriction contained in subsection

(2)(1) may be waived upon a determination by the Secretary .

that the fiscal resources of the locality are limited to the
extent that imposition of such restriction would prevent par-
ticipation in the program. i

(c) The Secretary may allocate up to 20 per centum of
the funds available for purposes of this section for use m edu-

cation and technical assistance programs.
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(d) Recipients of grants under .his section shall file a
report with the Secretary no later than one hundred and
twenty days after receipt of the grant describing the detec-
tion ‘and testing activities which were undertaken, the re-
sults, and the plan for mitigatihg any imminent haza.rds
which had been detected. The report shall include a detailed

accounting of funds received from all sources, and funds

~expended. ...

. ASBESTOS HAZARDS CONTROL LOAN PROGRAM

SEC. 6. (a) There is hereby created an Asbestos Haz-

“ards Control Loan Program in the Department of Health,

Education, and Welfare (hereinafter referred to as the Loan
Program). The Loan Program shall be administered by the
Secretary or his designee.

(b) Loans from the Loan Rrogram shall be available only
for the mitigation or removal of asbestos or asbestos materi-
als which pose an imminent };azard to the health and safety
of children or employees and which is situated in school
buildings. Loans shall be limited fo projects covering more
than 2,500 square feet, in which the asbestos rﬁaterial isata-
level specified by the Secretary.

(c)(1) Loans unde% this section shall be for 2 period not
to cxceed twenty years, shall be interest free, shall be used to

provide not more than one-half the cost of the asbesto:s con-
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tainment or removal, and shall be subject to terms and condi-

tions established by the Secretary.

(2) The cne-half cost restriction contained in paragraph

(1) may be waived upon a determination by the _Sécretary
that the fiscal resources of the locality are limited to the
extent that imposition of such restriction would prevent par-
ticipation in the program.

(d) Applicants for loans from the Loan Program shall
submit an application which describes—

(1) the nature of the asbestos problem;

(2) the results of p.rclimiua.ry testing {conducted in
accordance with professisnal scientific standards estab-
Jished by the Secretary, in consultation with the Task
Force) whieh indicates the asbestos content of the af-
fected mater'ial;

(3) the methods which will be used to contain or
remove the asbestos materials, in accordance with sec-
tion 7 of this Act. |

(e) The Secretary shall establish a prevailing rate for

‘containment or removal work performed with loan funds pro-

vided under this section, determingd on the.basis of prevail-
ing wage rates in the location of such work.

() The Secfétary is authorized to establish additional
requiremeﬁts or procedures which shall govern the loan

application or award process.
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(2) The Sccretary shall make an annual report to the
appropriate committees of the House of Representatives and
the Senate which shall describe~—
(1) the number of loans and tile location of each
_applicant which have been made in the preceding year;
(2) the nature of the asbestos probiem of each
applicant;
(8) the type of containment or removal program
which was undertaken;

(4) the estimated cost, and the actual cost of miti-

gation efforts;

(5) the number and description of applications |

which have been rejected. l

SAFETY PROCEDURES

Sec. 7. (a) Within one hundred and twenty days after

enactment of this section, the Secretary shall promulgate and '
distribute to the States safety standards and procedures for
testing the level of asbestos in schools and for determining

the Tikelihood of the leakage of asbestos into the school

crmmn e g —

environmert. '

(b) All sealing, containment, or removal of asbestos ma-
terials pursuant to this Act, or future:construction, modifica-
tion, or demolition of schools which contain asbestos materi-
als, shall be conducted in strict accordance with regulations

and procedures established by the Occupational Safety and

' CAPCO JEN 0002074
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Health Administration or procedures established by the Task

Force. Any employee engaged in such activity must be noti-
fied in writing of the hazards of working with asbestos, and
must utilize all safety procedures to minimize risk to his or
her health. |

(c) No child or school employee shall be permitted in the
vicinity of any asbestos containment or removal activity,
unless school authorities certify that there is no risk of expo-
sure to the students or personnel.

NONDISCRIMINATION

SEc. 8. No employer who receives funds under this Act
shall discharge or in any other way discriminate against or
discipline any worker employed by him or her by reasons of
the fact that such worker {ocuses public attention on the as-
bestos problem in his or her school district.

RETAINED RIGHTS

Seo. 9. Nothing in this Act shall in any way restrict the
rights of any individual or group of individuals, or any public
agency or government, to seek any legal redress in connec-
tion with the purchase or installation of asbestos materials in
schools, or with regard to any claim of: disability or death in
connection with exposure to asbestos in a school setting. Nor
shall this Act affect any litigation or petitions for adnﬁnistra—
tive action under any statute existing prior to the cnactment

of this section. In the event that an action under section 6 of
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the Toxic Substances Control Act of 1976 is successful and
the obligation for mitigation and safety actions is deemed to
be the total responsibility of the manufacturers, the Secretary
is authorized and directed to seck to recover from such manu-

facturers any Federal funds, including administrative costs,’

" expended for programs required by this Act.

_ N _ DEFINITIONS '
~ Sec. 10. As used in thig Act, the term—

(1) “Secretary” means the Secretary of Health,
Education, and Wellare, ‘or his designee;

(2) “schools” means any building, structure, or fa-

_cility which is primarily used as a school for children,
either public or private;

(3) “‘asbestos or asbestos material” means any
building materials, sprayed materials, insulation, or
other substance which is composed entirely or in part
of chrysotile, amosite, or crocidolite, and when they
occur in fibrous habit, tremolite, anthophyllite, and
actinolite;, - . . o

(4) “imminent hazard to the health and safety”
means, in regard to section 6, that the asbestos or as-
bestos material is, according to :,s_tandards established
by the Task Iorce and approved by the Secretary, fri-
able or easily damaged, or within easy reach of stu-

dents or otherwise susceptible to demage which could
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result in the dispersal of asbestos fibers into the school
environment (including damege from water or air
circulation);

(5) “State’” means each of the several States, the
District of Columbia, the Commonwealth of Puerto
Rico, Guam, Amen’cah Samoa, the Virgin Islands, the
Commonwealth of the Northern Marianas, and the
Trust Territory of the Pacific Islands.

AUTHORIZATION-S

Sec. 11. There are authorized to be appropriated for

11 fiscal year 1980 and for each of the succeeding fiscal years

12 for the purposes and programs cstablished by this Act, such

13

sums as are necessary.

O
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.« . distetbuted av another
membership service by the
American Mining Congress

96T CONGRESS
1ST SESSION ° ° 1 524

To establish a program for the inspection of schools for the presence of hazardous
ashestos materials, to create a fund for the testing and evaluation of potential
kazards, to create a loan program to assist in the containment or removal of
imminent hazards to health and safety, and for other purposes.

IN THE HOUSE OF REPRESENTATIVES

Jaxvary 23, 1979
Mr. MiLLer of California (for himself, Mr. WEIss, Mr. Tuoupsox, Mr. Cor-
rRapa, Mr. Macuirg, Mr. Puinie BUrTox, Mr. Sivox, and Mr. Ricu-
aoxD) introduced the following bill; which was referred to the Committee on
Education and Labor

A BILL

To cstablish a program for the inspection of schools for the
presence of hazardous asbestos materials, to create a fund
for the testing and evaluation of potential hazards, to create
a loan program to assist in the containment or removal of
imminent hazards to health and safety, and for other pur-
poses.

1 Be it enacted by the Senate and House of Represenla-
2 tives of the United States of America in Congress assembled,
3 Sectiox 1. This Act may be cited as the “Asbestos
4 School Hazard Deteetion and Control Act of 1979”.
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Sec. 2. (a) FiINvinGs.—The Congress finds that—

(1) exposure to asbestos and materials containing
asbestos has been identified over a long period of time
and by reputable medical and scientific evidence as sig-
nificantly increasing the incidence of cancer and other
severe or fatal diseases, such as asbestosis;

(2) medical evidence has suggested that children
may be particularly susceptible to environmentally in-
duced cancers;

(3) medical science has not established any safe
level of exposure to ashestos as a threshold above
which the likelihood of developing illness occurs;

(4) substantial amounts of ashestos, particularly in
spraved form, were used in school buildings, especially
during the period 1946-1972;

(5) partial surveys in some States have indicated
that there exists in a number of schools asbestos mate-
rials which have become damaged or friable, from
which asbestos is being or may be dislodged into the
air; -

(6) asbestos concentrations far exceeding the
normal ambient air levels have been found in schools
with damaged asbestos;

(1) the Department of Health, Education, and

Welfare and the Environmental Protection Agency, as
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well as several States, have attempted to publicize the
potential hazards to schoolchildren and employees from
asbestos, but there does not exist any systematic or
mandatory program for identifying hazardous condi-
tions in schools, or for remedying them;

(8) there exists no health standard regulating the
concentration of asbestos in the nonworking environ-
ment, such as a school;

(9) custodial workers, teachers, and other school
emplovees may be exposed to hazardous concentrations
of asbestos in school buildings;

(10) without an improved program of information
distribution, technical and scientific assistance, and fi-
nancial support, many school districts and States will
not be able to mitigate the potential asbestos hazards
where they occur in their schools.

(b} PUrRPOSES.—It is the purpose of this Act to—

(1) mandate the Secretary of Health, Education,
and Welfare, in conjunction with other appropriate offi-
cials, to establish a task force to direct Federal efforts
to ascertain the extent of the danger to the health of
schoolchildren and employees from asbestos materials
in the schools;

" (2) require States to prepare a plan which estab-

lishes a program for the systematic inspection of all
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school buildings in order to identify the presence of as-
bestos or asbestos materials in hazardous conditions;

(3) provide scientific and technical assistance to
the States and local school boards in conducting the
survey, related tests, and evaluations;

(4) establish an Asbestos Hazards Detection Fund
from contrihutions provided by manufacturers of asbes-
tos, from which will be provided the nonlecal share of
moneys for inspection, sampling, and testing programs;

(3) provide loans for the mitigation of serious as-
bestos hazards which constitute an imminent danger to
the health and safety of schoolchildren and employees;

(6) assure that no employee of any school district,
State or local government, or Federal agency, suffers
any disciplinary action as a result of calling attention
to potential asbestos hazards which may exist in
schools.

TASK FORCE

SEC. 3. (a) Within thirty days aftsr the enactment of

20 this section, the Secretary shall designate the members of an

21 Asbestos Hazards School Safety Task Force (hereinafter re-

22 ferred to as “Task Force”). The Task Force shall be com-

® 23 posed of persons knowledgeable of the scientific and medical

24 problems associated with exposure to asbestos, and of per-

25 sons knowledgeable of procedures and programs for the con-

!
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tainment or removal of asbestos from buildings. Membership
on the Task Foree shall be composed of, but not limited to, a
representative of the United States Office of Education, the
National Cancer Institute, the Environmental Protection
Agency, the National Institute of Environmental Health Sci-
ences, the Occupational Safety and Health Administration,
and representatives of the public organizations concerned
with education and health. In selecting membership from
other Federal agencies or departments, the Secretary shall
accept the persons nominated by the Secretary or Adminis-
trator of that department or ageney. The Secretary shall des-
ignate a Chairman of the Task Force.

(b) Non-Federal members of the Task Force shall be
reimbursed for actual expenses incurred in conjunction with
their service on the Task Force, and shall reéei\'e a per diem
compensation at a rate not to exceed that of a GS-16.

{¢) The Task Force shall convene no later than thirty
days after the appointment of its members, at the call of the
Chairman.

(d) The duties of the Task Force shall include—

(1) the preparation of educational materials for
distribution to the States and local school boards in
conjunction with the plan required in section 4 of this

[
Act;
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1 (2) the compilation and dissemination of medical,
2 scientific, technological, and other materials, reports,
3 instructions, and information to State and local govern-
4 ments and to local school boards explaining the health
5 and safety hazards associated with asbestos materials,
6 the means of identifving, sampling, and testing materi-
T als suspected of containing ashestos;
8 (3) the review and approval of State plans and ap-
9 plications for reimbursements and loans pursuant to
10 sections 5 and G of this Act;
11 (4) the establishment of criteria concerning the
12 levels of hazards posed by asbestos in advanced stages
13 of disrepair which may constitute an imminent danger
14 to the health and safety of schoolchildren and employ-
15 ces, upon which will be based eligibility for loans pur-
16 suant to section G of this Act;
17 (3) making recommendations to the Secretary on
18 the awarding of grants for technical assistance pursu-
19 ant to section 5 of' this Act.
20 STATE PLAN
21 Sec. 4. (a) No later than September 1, 1979, each

22 State shall submit to the Secretary a plan for the notification
23 of administrators of all schools within that State’s jurisdiction
24 of the health hazards associated with exposure to asbestos,

25 and recommended methods for the safe, orderly, and expedi-

v

|
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(5) the identification of a State agency or other
administrative unit with the responsibility for the prep-
aration of the plan and the administration of the con-
trol program which it describes.

(b) The Secretary shall approve a plan which meets the
requirements of subsection (a) of this section: Provided, That
it has been reviewed and approved by the Task Force. The
Secretary may not approve any plan which has been rejected
by the Task Force.

ASBESTOS HAZARDS DETECTION FUND

Sec. 5. (a) There is hereby created an Asbestos Haz-
ards Detection Fund (hereinafter referred to as the “fund”) in
the Department of Health, Education, and Welfare. The fund
shall be administered by the Secretary, or by his designee.
All moneys accruing to the fund shall be deposited in the
Treasury of the United States, together with all interest ac-
cruing thereon. Withdrawals from the fund shall be made
only by the Secretary for purposes authorized under this Act.

(b) PaymeENnTs INTO THE FUND.—(1) Any company
which was engaged in the mining, manufacture, or importa-
tion of asbestos hetween the years 1946 and 1972 shall make
payments into the fund. The total of contributions to the fund
shall not exceed $30,000,000. Each company’s {inancial obli-

gation to the fund shall be a percentage equivalent to its
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proportion of asbestos mining, manufacture, or importation
during the period 1946-1972 (adjusted to 1979 value). Each
company shall pay into the fund no less than one-third of its
total obligation in each of the three years subsequent to the
enactment of this Act.

(2) Each manufacturer of asbestos products shall make
available to the Secretary an audit with an accurate account-
ing of (i) the amount of asbestos products it produced in the
period 1946-1972; (i1} a description of the products and their
use; and (iii) other ;iertinem data as the Secretary may re-
quire.

(3) The Secretary and the Attorney General of the
United States are authorized and directed to subpena the rec-
ords described in subsection (2) of this section, together with
any and all supplemental data which either may deem neces-
sary to assure than an accurate payment is made by each
company into the fund. All information received by the Sec-
retary under this Act from an asbestos manufacturer shall
remain confidential with the Secretary.

(2) PayMENTS FrOM THE Funp.—(1) Units of local
government with the responsibility for the administration and
safety of schools may apply to the Secretary for a reimburse-
ment from the fund for up to half of the costs of surveying
and testing school buildings in order to determine whether

hazardous concentrations of asbestos or asbestos products

H.R. 1524——2

Cee—
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exist in schools of that jurisdiction. Such application shall
contain, in addition to supplemental information which the

Secretary may require—

(i) a description of the proposed survey, including
testing techniques;

(i} an estimate of the total cost of the survey;

(i) the identification of any party which may be
engaged to conduct the testing, including a description
of the party’s professional expertise for such testing:
Provided, That any testing facility shall meet compe-
tency standards established by the Secretary.

(2) The Secretary shall designate, in conjunction with

the Task Force, those costs which are reimbursable under

subsection (1) of this section. Such costs shall include—

(i) administrative costs of preparing and supervis-
ing the survey;

(ii) costs of conducting visual inspections of school
buildings;

(i) sampling of building and insulation materials;

(iv) appropriate tests to determine the level of as-
bestos content in suspected materials; and

(v) air sampling and testing, if deemed essential to
determining the likelihood of imminent danger.

(3) The Secretary shall make reimbursements from the

fund for a period of three vears following the date of enact-
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ment. Moneys remaining in the fund at that time shall be
returned, on a proportional basis, to the contributing asbestos
manufacturers.

(4) Subject to the approval of the Secretary, a contribu-
tor may provide ashestos testing and analysis services for
school districts or other entities which require such testing, in
lieu of a portion of its contribution, not to exceed 50 per
centum of such contribution. Rates for such analysis and test-
ing shall be established by the Secretarv at a rate equal to
the prevailing fee for such services.

(5) The Secretary may allocate up to 20 per centum of
the moneys from the fund for use in the education and techni-
cal assistance programs authorized by this Act.

(6) Recipients of grants under this section shall file a
report with the Sccretarv no later than one hundred and
twenty days after receipt of the grant describing the detec-
tion and testing activities which were undertaken, the re-
sults, and the plan for mitigating any imminent hazards
which had been detected. The report shall include a detailed
accounting of funds received from all sources, and funds
expended.

ASBESTOS HAZARDS CONTROL LOAN PROGRAM

SEC. 6. (a) There is hereby created an Asbestos Haz-

ards Control Loan Program in the Department of Health,

Education, and Welfare (hereinafter referred to as the “loan
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program”). The loan program shall be administered by the
Secretary or his designee.

(b) Loans from the loan program shall be available only
for the mitigation or removal of asbestos or asbestos materi-
als which pose an imminent hazard to the health and safety
of children or emplovees and which is situated in school
buildings. Loans shall be limited to projects covering more
than two thousand and five hundred square feet, in which the
ashestos material is at least per centuin asbestos.

(¢) Loans under this section shall be for a period not to
exceed twenty vears, and shall be interest free, under terms
and conditions established by the Sccretary.

(d) Applicants for loans from the loan program shall
submit an application which describes—

(1) the nature of the asbestos problem;

(2) the results of preliminary testing which indi-
cates the asbhestos content of the alfected material:
Provided, That such testing shall meet professional sci-
entific standards established by the Secretary and the
Task Force;

(3) the methods which will be used to contain or
remove the asbestos materials, in accordance with sec-
tion 7 of this Act.

(e} The Secretary shall establish a prevailing rate for

containment or removal work performed with loan funds pro-
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1 vided under this section. The Secretary shall not award g
loan for an amount in excess of the prevailing wage in any
location. '

() The Secretary is authorized to establish additional

requirements or procedures which shall govern the loan ap-

Sy Ov e W o

plication or award process.

-1

(g) The Secretary shall make an annual report to the
8 appropriate committees of the House of Representatives and

9 the Senate which shall describe—

10 (1) the number of loans and the location of each
11 applicant which have heen made in the preceding year;
12 (2) the nature of the ashestos problem of each ap-
13 plicant;

14 (3) the type of containment or removal program
15 which was undertaken;

16 (4) the estimated cost, and the actual cost of miti-
17 gation cfforts;

18 (5) the number and description of applications
19 which have been rejected.

20 (h)(1) Upon the making of any loan from the loan pro-

21 gram under this section, and to the extent such loan remains
22 outstanding, the United States shall be subrogated to any
23 legal rights to recover such amount or assert a claim against
24 any person or organization relating to the subject matter of ;

25 loan made from the loan program. Any recipient of a loan
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from the loan program shall execute and deliver instruments
and papers and take whatever steps are necessary to secure
such rights in the United States in order to entitle the United
States to the entry of a judgment by a court and payment
under this Act. No lean shall be made unless and until such
steps have been taken. Except as provided for herein, to the
extent that the loan remains due and owing, any purported
limitation on the right of the United States to act as assignee
or to become subrogated to the rights of the recipient of a
loan from the loan program shall be without any effect.

(2) Il the United States recovers from any person or
organization any amount by the exercise of rights subrogated
or assigned in subsection (1), the recipient of the relevant
loan shall be entitled to forgivenes of any loan amounts still
due and owing, but only to the extent that such recovery
exceeds the costs of obtaining recovery plus interest that
would have been charged if the relevant loan had been made
at prevailing commercial rates.

SAFETY PROCEDURES

SEC. 7. (a) Withiﬁ one hundred and twenty days after
enactment of this section, the Secretary shall promulgate and
distribute to the States safety standards and procedures for
testing the level of asbestos in schools and for determining
the likelihood of the leakage of asbestos into the school envi-

ronment.
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(b) All sealing, containment, or removal of ashestos ma-

terials pursuant to this Act, or future construction, modifica-

(-]

tion, or demolition of schools which contain asbestos materi-
als, shall be conducted in strict accordance with regulations
and procedures established by the Occupational Safety and
Health Administration or procedures established by the Task
Force. Any employee engaged in such activity must be noti-

fied in writing of the hazards of working with asbestos, and

Nl 0 o B - I+ B - L ]

must utilize all safety procedures to minimize risk to his or
10 her health.
11 {c) No child or school employee shall be permitted in the
12 vicinity of any asbestos containment or removal activity,
13 except if school authorities certify that there is no risk of
14 exposure to the students or personnel.
15 NONDISCRIMINATION
16 Sec. 8. No employver shall discharge or in any other
17 way discriminate against or discipline any worker employed
18 by him or her by reasons of the fact that such worker focuses
9 public attention on the asbestos problem in his or her school
20 district.
21 RETAINED RIGHTS
22 SEc. 9. Nothing in this Act shall in any way restrict the
23 rights of any individual or group of individuals, or any public
' 24 agericy or government, to seek legal redress under any State

25 or Federal statute in connection with the purchase or instal-
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1 lation of asbestos materials in schools, or with regard to any

|3\

claim of disability or death in connection with exposure to

asbestos in a school setting except as provided in section 6(h)

- W

of this Act. Nor shall this legislation affect any litigation or

petitions for administrative action under any statute existing

(2]

G prior to the enactment of this section. In the event that an
7 action under section 6 of the Toxic Substances Control Act of
8 1976 is successful and the obligation for mitigation and
9 safety actions is deemed to be the total responsibility of the
10 manufacturers, the Secretary is directed to seek to recover
11 from such manufacturers any Federal funds, including admin-

12 istrative costs, expended for programs required by this Act.

13 DEFINITIONS

14 SEC. 10. As used in this Aect, the term—

15 (a) “Secretary” means the Secretary of the De-

16 partment of Health, Education, and Welfare, or this

17 designee;

18 (b) “‘schools” means any building, structure, or fa-

19 cility which is primarily used as a school for children,

20 either public or private;

21 (c) “‘asbestos or asbestos material” means any

22 building materials, sprayed materials, insulation, or
« 23 other substance which is composed entirely or in part

24 of chrysotile, amosite, or crocidolite, and when they
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17
occur in fibrous habit, tremolite, anthophyllite, and
actinolite;

(d) “imminent hazard to the health and safety”
means, in regard to section 6, that the asbestos or as-
bestos material is, according to standards established
by the Task Force and approved by the Secretary, fri-
able or easily damaged, or within easy reach of stu-
dents or otherwise susceptible to damage which could
result in the dispersal of asbestos fibers into the school
environment (including damage from water or air circu-
lation);

(e) “State’” means each of the several States, the
District of Columbia, the Commonwealth of Puerto
Rico, Guam, American Samoa, the Virgin Islands, the
Commonwealth of the Northern Mariannas, and the
Trust Territory of the Pacific Islands.

AUTHORIZATIONS

Sec. 11. There are authorized to be appropriated for

19 the fiscal years 1980, 1981, and 1982, for the purposes and

20 programs established in this Act, such sums as are necessary.

O
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Titls 49-—Transportation

PROGRAMS ADMINISTRATION, DE-

PARTMENT OF TRANSPCRTATION

[Docket No. HM-160; Amdt. Nos. 172-47,
. 173-123, 174-33, 175-17, 176-6, 177-44]

TRANSPORTATION OF ASBESTOS

. Miscellaneous Amendmen?

AGENCY: ‘Materlafs ‘Transportatinn
Bureau, Research and Special .Pro-
grams Administration, DOT.

ACTION: Final Rule,

. SUMMARY: These amendments re-
quire shipments of commercial asbes-
tos fibers to be packaged In rigid, alr-
tight or dust and sift proof packag-
ings. Except when the shipment s by
private ¢tarrier, non-.rigid packages,
such as bags, must be palletized and
unitized using shrink-wrapping .or
straprzed {iberboard wrapping. These
amendments represent minlmum
safety requirements and are Intended
to reduce the risks to the public
health assoclated with the generation
of alrborne concentrations o! asbestos
that may resuit from the packaging
and handling of asbestos fiber ship-
ments in commercial transportation.

EFFECTIVE DATE: These regula-
tions are effective April 30, 1979.

ADDRESS: All written comments re-
ceived In this rulemaking action are
available for examination during regu-
lar business hours in the Dockets
Branch, Room 6500, Trans Point

Building, 2100 Second Street SW,,
\Washington, D.C. , .

FOR FURTHER INFORMATION
CONTACT: . -

Douglas A. Crockett, Standards Divi-
sion, Materials Transportation
Bureau, Research and Special Pro-
grams Administration, 2100 Second
Street SW,, Washington, D.C. 20590,
phone 202-426-2075.

SUPPLEMENTARY INFORMATION: .

On March 2, 1978 a notice of proposed
ruiemaing (EM-160; Notice 73-3) was
published In the FEpErAL RECISTER (43
FR 8562) stating that the MTB was
planning to exercise regulatory con-
trol over the transportation of asbes-
tos. Specific regulatory requirements
were proposed for the control of cer-
tain forms of asbestos (e.g., milied or
crude asbestos fibers). No require.
ments were proposed for asbestos
fibers which are tmmersed or fixed in
a natural or artificial binder material,
or for manufactured products contain-
ing asbestos. Interested persons were
fnvited to participate in the rulemak-
ing proceeding through submlission of
written comments on the proposal to

_RULES AND REGU! *TIONS

the MTB. All submissions, including
late submissions, that were received on
the proposal were fully considered by
the MTB In the development .of this
inal rule.

Nesp To REGULATE THE |
TRANSPORTATION OF ASBESTOS

Several commenters felt that the
MTB had failed to establish a need to
regulate the transportation cf asbes.
tos. One of the conumenters suggested
that there was no need for the pro-
posed regulatory control of asbestos in
transportation because the “methods
and procedures now. in use for the
packaging and transport of asbestos
meet the requirements of Part 173.
24(A)sic) of the Transportation Act,
that s ‘under conditions normally in-
cident to transportation there will be
no significant relcase of the hazardous
materials to the environment' and ‘the
effectiveness of the packagzing will not.
be substantially reduced * * * (t)he
proposal contains no documentation to
justify additional regulation.” This
commenter, while apparently believing
that asbestos is a hazardous material,
was [ncorrect In suggesting that asbes-

. tos {s currently regulated by the MTB;

or in suggesting that the purpose of
Notice 78-3 was to justify the addition.
al regulation by the MTB of asbestos
in transportation. The transportation
of astestos {s not now regulated by the
MTB. It was precisely the purpose of
Notice 78-3 that it should be. If, as the
commenter suggests, the transporta-
tion of asbestos is now "in compliance
with pertinent provisions of the Trans-
portatlon Act,” this rulemaking action
will formzllze and insure in 2 uniform
and systematic manncr that this isthe
case. . )

Another commenter stated that
Notice 73-8 did “not establlsh a foun-
dation for regulation, in that it does
not document, or cven allege for that
matter, the actual release of. fiber
during the transportation of asbestos.”
As was pointed out In Notice 78-3, the
MTB has “no detailed Information on
the amount of asbcestos fibers released
during transportation.” The MTB does
not now regulate asbestos, and has not
therefore systematically coilected acci-
cdent data on the amounts of asbestos
released in transportation or data on
the frequency of such accldents. Most
asbestos fiber, however, is currently
shipped In bags, and It Is undenlable
that these bags can and do brezk, or

-can be and are being torn or punc-

tured, with a consequent release of
some or all of the bag contents. It can
be speculated, moreover, that {f all of
the 750,000 tons of asbestos annually
shipped In the .United States were
Packaged In, 85 one commenter states,
the “standard package” of a 100-pound
bag; and If as little as one-tenth of one
percent of these bags were damaged {n

CAPCO
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transportation during the year (one
ovut of a thousand) and if on the aver.
age 1 percent of the contents of the

bags so damaged were released, the':

total amount of asbestos released per
year would equal about 7.5 tons. These
calculations give a general idea of the
magnitude of asbestos fiber that
would be released, given a 99.9 percent
efficfency factor for “bag {ntegrity” in
transportation, and a 99.0 percent elfi-
ciency Iactor in minimizing the

amount of asbestos released given a

tear in the bag. The rather evident
fact that asbestos has been accidental-
1y released during transportation has
not been contradicted by anything
submitted to the public docket on this

rulemaking action. One commenter,,

for ¢xample, in discussing the use of
open-bed traflers with side racks and
tarpatilins to transport asbestos stated
that there [s/no evidence that the use
of such trallers "has contributed to
bag breakage and the release of air-
borne concentrations of asbestos
fiber.” The Asbestos Information As.
sociation, an Incorporated honprofit
organization representing 51 firms in
the United States and Canada engaged
in the manufacture or processing of
asbestos-containing products and the
mining/miiling of asbestos fibers,
stated that with *“the very large
volume of asbestos shipped, occasional
container damage may occur.”
Although several commenters who
discussed this matter do not contend
that asbestos has not been released in
transportation, they generally zre of
the view that the amounts that are

being released are not signiificant or of .

a sufficient amount to pose an unrea-
sonable risk to public health. The
MTB does not agree; it belleves that
thé amounts ‘of asbestos fibers that
are being released now, or would be re-

leased in the future, in the absence of ~

these emendments, mey pose an un-
reasonable risk to health. ~
Several commenters were concerned
with the statement appearing In
Notice 78-3 that “asbestos in its sever-
al commercial forms, poses scrious
health hazards to individuals subject
to long term exposure to airborne as-
bestos concentrations.” One
menter stated that “not all long-term
exposures to airborne concentrations
pose any health hazards * * **"” An.
other commenter suggested that the
-statement needed “more explicit defi-
nition” and that *reference should
have been made to unanswered ques-
tions within the sclentific community
concerning mineral type, {iber size and
smoking in the asbestos-cancer rela.
tionship.” One commenter stated that
there fs a dose-response relationship
between exposure to asbestos and dls-
ease causation, and that this conclu-
sion is supported by an OSHA state-
ment from its June 7, 1972 preamble
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to its standard for exposure to asbes-
163 dust (37 FR 11318). The OSHA

statement is that: “No one has disput. .

ed that. exposure to ashestos of high
enough inlensily and long enough du-
ration is causally related to asbestosis
and cancers” (emphasis -added). Al-
though the MTB had also quoted this
statement in Notice 78-3, the words
eoderlined for emphasis had been in-
advertently omitted. Under these cir-
cumstances, some commenters appar-
ently felt that the MTB was asserling
the view that because, acrording to
some commenters, asbestos Is ublqul-
tous, long term exposure to ambient
levels of asbestos fibers poses serious
health hazards to all people, without
regard to their occupstional or para-.
occupational status. It was not the in-
tention of the N'TB to assert this view,
That there are or can be “undisputed
grave copsequences from expcsure (o
a2sbestos” (37 FR 11318)-does notl
depend on the guestioned cohclusives
ness of the evidence - reported by
OSHA (40 FR 47652) regarding the po-
tential health hazards pased by low-
level, brief or intermittcut exposure 1o
asbéstos, The MTB relics on the fore-
going FEpERAL RECISTER references for
the general view that exposure to as-
bestos may pose an u.m'casonahlc risk -
to the public. X

.SEcTION 113.1090(;«.) AND (b)

Several commenters: stated that
there are certain mineral ores, ore con-
centrates ard milled mineral products
which may have trace amounts of as-
bestos, or minor amounts of asbestos
occurring 2s contaminants. They sug-
gested that these materials presented
no risg to property and little, if any,
risk to public health and safety in
transportation. Moreover, since the
packaging requirements proposed in
Notice 78-3 applied to only certain
kinds of asbestes, namely milled or
crude asbtestos fibers produced by an
asbestos mil, they further suggested
that only “commercial asbestos fibers”
e defined as a hazardous material.

The MTB recognizes that there are -

certain mineral ores, ore concentrates
and milled mineral products, as well as
othier procucts, -that -contain certaln
srmounts of 2asbestos, and that the
comumercial vaiue of these minerals or
products is ot dependent on their as--
bestos content. The specific require-
menis in these amendments for the
control of asbestos fibers In transpor-
tation do not apply to such materials
or products, nor do they apply to as-
bestcs 35 a waste product? or as a con-

"Under Docket HM-145A°(43 FR 27678,
May 25, 1973), new standards and proce-
cures were proposed for the transportation

of hiazardous waste materfals. That proposal -

would mclude waste asbestos if so identified
by EPA under Section 3061 of the Sotid
Waste Disposal Act as amended by the Re-

- . FEDERAL IEGI‘ST!R, VOL 43 NO m—uonou DEU“!R l 197!
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'umlhztlng trace element. The amend-

ments apply only to asbestos in ils
several commercicl forms since It is

-those forms of asbestos that have been

firmly established as posing serfous
health hazarcds to individuals. A new
paragraph bas bteen added which
would deftne commercial asbestos as
any material or product contajuing as-
bestos that has commercial value be-
cause of {ts asbesics content, and ap-
propriate modifications have- been
made in the amendments to refllect

- this elarification. This new paragraph
. is identifieda In this amendment a=’
paragraph (b) (paragraphs (b) and (¢)-

in the notice are now parag-rapm (c}
and (d), respectively).

. One commenter recommcnded that
the scope of Notice 78-3 be amended
to include, iu addition to asbestos
fivers, “all mincral and man-made
(fibers) which have been idcitifiel by
U.S. Government agercies as being
carvinogeride and which 2y posc seri-
vus heallh risg.”” On December 8, 1876,
1{he MTR published an Advance Notice
of - Proposed Rulemaking (41 FR
53824) in Docket No. HM- 145 entitled
“Environmental and Health Effects

Materials.” 1o thst Notice, the MTB -

announced that it was considering
whether new or additional transporta-
tion controls are necessary for certain
classes of materials which are not gen-
erally subject to tbe existing Hazard-
ous MNaterials Regulations. The ques-
tion of whether all mineral and man-
made fibers, whichr have been ldenti-
fied by U.S. Government agencies as
being carcinogenic and which pose an
unreasonable risk to public health,
should be controlled in transportation
will be considered in terms of the fur-
ther development and resolution of
the issues assocciated with Docket HM-
145. Notice 8-3 however, pointed dut
that a large number of comments were
received {n Docket F0S£-145, and that a
considerable amount of staff evalua.
tion of these commernts was still re-
quired before it would be possible to
Issue a nctice or rotices of proposed
rulemaking for environmental and
health effects materials, either on a
comprehensive or on a selective basis.

SecrioN 173.1080¢ei(1)

Several commenters objected to the
reference made to metal or fiber
drums to {llustrate the rigid packaging
alternative for zsbestos fibers. These
commenters stated that the asbestos
industry has not developed the tech-

- pology to use this type of packaging

alternative; that avallable technology
is not transferable to the use of metal
or {iber drums; and that, among other
things, the use of this alternative
could generate far greater asirborne
concentmtlom of asbestos than pack-

source Conservation and Recovery Act (Pub.
1. 94—580) .

et
-
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2ging and shipping practices currently
.in efiect. As onec co'nmcnlcr pointed
ouL. .

Cornmcrclal asbestos la flufly. It ls dlm~ -
cwit Lo pack this material in a rigid contain.
er, and, because the fider would gradually

t during sbhi it, It would be diffl. "
cult to remove it for introduction into the
manufscturing process. It would also be ex-
tremely cumbersome, if not Impoassidle. to
empty rigid containers effectively and rapid-
ly ino hoods designed for bags. Splilage
would Do doubt occur and wourkers would bc,
unnecessarily exposed to fiberx. _ .

Another commenter- rccommcndcd
that a DOT Specification 56 portable
tank be Included in the amended rule
as an acceplable package “for the
transportation of asbestos-type prod-
vcts,” This commentler stated that
“with the use of equipment designed
for the purpose, the 1).0.1 5C package
can be readily filted or empticd with-
out relcase of any product dust tv the
atinosphere or conticl with the prod- -
uct by the operator.” Another com-
menter insisted that only meta) drums .
end not fiber drums werc acceptable
for the (runsportation of asbestos
fibers. These commcnters apparantly
lost sight of the fact that proposed
$173.3090(cX1) does not “mandate,” as
onc commenter suggested, or even cn-
courage the use of rigid, airtight pack-
2ging snuch as metal or fiber drums or
even poriable tanks. It provides an al-
ternalive method of shipping commer:
cial asvestos {ibers, As was indicated i
Notice 78-3, the MTB believes that iis -
rroposed non-specification packaging
standards as applied Lo the transporta- -
tion of commercial asbestos is an ef-
fective and efficient means of preclud-
ing potential probleins associated with
asbestos alrborne emissions occurring
during transportation; and that they
are consistent with the standards of
the EPA and the OSHA. Some of the
commenters however were also appar-
ently unaware that the transportation
standards for the control of asbestos
are designed to-be comprehensive In
nature such that, once the standards
_are. promulgated, commercial asbestos
cannot be packaged and transported in
any matter not specified in the amend-
meats 1! under more advanced lech-
nolegy the vuse of rigid, airtight pack-
2ging would lessen the likelihood of
airborne asbestos emissions associated
with bag breakages under current in-
dustry wide non-uniform non-stand-
ardized packaging practices, then it is
necessary that alternative transporta-
tion standards be avallable so as not to
preclude the development and utiliza-
tion of such technology. Although the
public record on Notice 78-3 contains
statements that the asbestos industry
-{s seeking to improve the technology
involved in the shipment and handling

- of commercial asbestos s0 as to mini-

mize the possibility for the accidental
release of -such asbestos Incident to

P - RS
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transportation, it is by no means cer-
tain thae the pace of such technologi-
cal improvements is rapid enough or

" that the best, economlically feasible

technology is being considered. How.
ever, the classification of asbestos as
an ORM-C will, for the first time, re-
quire the submission of incident re-
ports to the MTB by carriers of any
unintentional release of asbestos
during transportation, and enable the
I{TB to monitor the safety perform.
ance record associated not only with
the transportation alternatives avalla-
ble under current technology as pro-
vided for by these amendments, but
also with any improvements in that
technology.

For these reasons, the substance of
proposed §173.1090(cX1) Is being re-
taired but modified to reflect an even
broader range of permissible rigid, air-
tight packaging alternatives. This sec-
tica now !s Identified in this amend-
ment as § 173.1090(d X 1) because of the
addition of cew paragraph (b).

{ Scserion 173.1090(e)(2)

Proposed paragraph (cX2) of Notice
%8-3 covered the transportation alter-
native of shipping commercial asbestos
in bags when in closed frefght contain-
ers, motor vehicles, or rail cars that
were foaded by the consiganor and un-
loaded by the consignee. Several com-
menters noted that, unless reliance
was placed on using the rigid, alrtight
packaging alternatlve provided in the
proposal, this alternative would pre-
clude the shipment ol asbestos fibers
by open-bed trailers. One commenter
noted that there is *'no evidence to in-
dicate that the use of open-bed trailers
with side racks and tarpaulins has con-
tributed to bag breakage and the re-
lease of airborne concentrations of as-
bestos fiber.,” Another commenter
rioted that the type of bag permlitted
by proposed paragraph (cX2) was not
specified, and that the shipper could
package asbestos in burlap bags, or
very thin paper or polyethylene bags
which could permit asbestos fibers to
be easily released Into the air during
transit. Another commenter was con-
cerned with ““small volume users of as-
bestos and customers who, from time
to time, require sample shipments for
trial production runs of a few hundred
- pounds,” and who under
§173.1090(c)(2) would be forced to ac-
quire the exclusive use of a rallcar or
highway traller, or rely on the alterna-
tive provided by § 173.1090(cX1).

Given the lack of detailed data on
the amount of asbestos fibers released
in transportation and the circum-

FEDERAL REG
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stances and causes for such release,
the MT3 is in general agreement with
the thrust of these comments; accord-
ingly, a new paragraph (dX2) recog-
nizes less restrictive handling of
bagged asbestos than was proposed.

SEecrIoNns 174.840, 175.640, 176.906,
R 177.844

In these Sections, Notice 78-3 had
proposed that, inc.dent to its transpor-
tation, asbestos must be -loaded, han-
dled, and any asbestos contamination
removed, in a manner that wiil prevent
occupational exposure to airborne as-
bestos particles {(emphasis added).

Some commenters objected to the
word “prevent,” belleving that this
word was intended to mean completely
precluding the possibility of an acci-
dent occwring In which asbestos fibers .
would be released; or completely iso-
lating people involved in the transpor-
tation, loading and unloading of asbes.
tos from exposure to ssbestos f{ibers
from whatever source such fiberg were
generated. One commenter pointed
out that with "the very large voiume
of asbestos shipped, occasional con-
tainer damage may occur.” Another
comunenter pointed out, although in a
somen hat contradictory fashion, that
since “asbestos s ubiquitous,” there:
fore “airborne levels of asbestos fibers
can be present in any place of employ-
ment, regardless of whether or not as-
bestos or products containing known
quantities of asbestos are handled”
(emphasls added). The Asbestos Inlor-
mation Association In its comments
stated that "asbestos is ubiquitous,
and there Bre no workplaces iwchere
there is zero occupalional exposure o
asbestos” (original emphasis). 1If
Notice 78-3 vas not as clear as it
might have been on this point, it is
only necessary to say that the basic
purpose of these amendments Is to
minimize the exposure to alrborne as-
bestos particles accidentally released
during or Incldent to transportation;
and appropriate changes to Parts 174,
175, 176, and 177 have been made to
re{lect this purpose. -

ORM-C CLASSIPICATION

Notlice 78-3 proposed that the classi
fication for “asbestos™ would be as an
ORM-C, (Other Regulated Materlal,
Group C). Several commenters were
uncertaln and concerned about the
marking requirements associated with
ORM-C classifications. One com-
menter noted that the designation
ORM-C would “carry no meaningful
warning to the persqn handling or
opening the package.” Another noted
that the present regulatfons of the Oc-
cupational Safety snd Health Admin-

istration (OSHA) on labeling require-

ments £ar aspestes cenvey much more
information than an ORM-C marking
reqguirement. These commenters were
apparently not completely familiar
with the marking requirements associ-
ated with ORM-C designated materi-
als. The ORM-C marking not only
warns when a package cenialns haz-
ardous material, but it is aiso a certifi-

* cation by the person cffering the

package for transportation that the
material is properly described, classed,
packaged, marked, and labeled (when
appropriate) and in proper condition
for transportation according to appli-
cable rezuiations of the Department.
Neither function precludes or pre-
empts OSHA labeling requirements or
creztes “contradictory regulatory re-
quirements for labeling” s one com-

- menter suggested. For these reasons,
no changes have been made with re- .

spect to any marking requirements for
asbestos packages. .~

EcoNOoMICc/INFLATIONARY IMPACT

. In reviewing the potential economic
and inflationary impacts associated

with the final rule, the MT3 has de-
termined that such impacts will be
minimal. Based on the comments re-
ceived, and the consequent modifica-
tion of Notice 73-3, the crly economic
costs associated with final amendment
pertain to the reporting requirements
to be submitted to MTB on the acci-
dental releases of commerclal asbestos
fibers during or incident to transporta-
tion. The absolute annual magnitude
of these costs will be, of course, a func-
tion of the total numkber of incident
reports that are submitted on acciden-

tal releases of asbestos fibers; but in -

view of the undisputed grave conses
quences frum exposwre to asbestos
fibers, these reporting requirements
will not Impose an unnecessary burden
on the economy, on individuals, or on
public and private organizations.

In consideration of the foregoing,
Title 49, Code of Federal Regulations,
Parts 172, 173, 174, 175, 176, and 177
are amended as [ollows:

PART 172—HAZARDOUS MATERIALS
TABLE AND HAZARDOUS MATERI-
ALS COMMUNICATIONS REGULA-
TIONS . -

LIn §172.101 thé Hazardous Materl.

als Table is amended by adding a new

-entry, Immediately following “Arslne,”

toread as follows: .~ -
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PART 173-—-SHIPPERS—GENERAL RE-
QUIREMENTS FOR SHIPMENTS AND
2AUKAGINGS
2. Section 173.1090 {s added preced.

ing Subpart N to read as follows:

§173.1090 Asbestos.

(a) Asbestos includes any of the fol-
lowing hydrated miineral silicates:
chrysotlle, crocidolite, amosite, antho-
phyllite asbestos, tremolite asbestos,
actinolite astestos, and every product
contalning any of these minerals.

(b) Commercial asbestos {s any mate-
rial or product contalning asbestas
that has commercial value because of
its asbestos content.

(c) Asbestos which Is immersed or
fixed in a natural or artificial binder
material (such as cement, plastic, as-

phalt, resins or mineral ore) and man- -

ufactured products containing asbes-
tos or any materials or products whose
commercial value is not dependent on
their asbestcs content, are not subject
to the requirements of this sub-
chapter.

(d) Commercial asbestos must be of-
fered for transportation and trans
ported in—

(1) Rigid, airtight packagings such
a5 metal or fiber drums, portable
tanks, or

(2) Bags and other non-rigid packag-
ings that are dust and sift proof.
When transported by cther than a pri-
vate carrier by highway, bags and
other non-rizgid packagings containing
asbestos must be palletized and unit-
ized by methods such 2s shrink-wrap-

pinz in plastic {ilm or wrapping in fi-
berboqrd secured by strapping.

PART 174—CARRIAGE\BY RANL

3. A Subpart M Heading Is added im-
mediately following § X'I4 812 to read
as follows:

Subpart M—Delailed Reguirements
for Other Regulated Materials

4. Sectlon 174.840 is added to read as
follows:

§174840 Special loading and handling re-
Qquirements for ashestos.

Asbestos must be loaded, handled,
and unloaded, and any asbestos con-
tamiration of rail cars removed, in a
manner that will minimize occupation-
al exposure to alrborne asbestos parti-
cles released incident to transporta-
tion. (See §173.1090 of this sub-
chapter.)

* PART 17S—CARRIAGE BY AIRCRAFT

5. Section 175 640 is added to read as
follows:

§175.640 Special requirements for other
regulated materials.:.

Asbestos must be loaded, handled,

FEDERAL REGISTER, VOL. 43, NO. 233—MONDAY, DECEMBER 4, 1978
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and unloaded and any asbestes coa-
tamination of aircraft removed, in a
manner that will minimize occupaltion-
al exposure to airborne asbestos partf-
cles released incident to transporta-
tion. (See §173.1090 of this sub-
chapter.)

PART 176—CARRIAGE BY VESSEL

6. Section 176.906 is added toread as
follows:

§176.906 Stowage and handling of ashes.
tos. c.

Asbestos must be stowed, handled,
and unloaded, and any asbestos con-
tamination of vesszls removed, in a
manner that will minimize occupatlon-
al exposure to airborne asbestos partl-
cles released incident to transporta-
tion. (See §173.1090 of this s=ub-
chapter.)

PART 177—CARRIAGE BY PUBLIC
HIGHWAY

7. Section 177.844 is added to read as
follows:

§177.534 Other regulated materials.

Asbestos must be Joaded, ha.ndled.‘

and unloaded, and any asbestos con-
tamination of transport vehicles re-
moved, in a manner that will minimize
occupational exposure to zirborne as-
bestos particles released incident to
transportation. (See §173.1099 of this
subchapter.)

(49 U.S.C. 1803, 1804, 1208; 49 CFR 1.5Xe))

.Norr.—The Materials Transportation
Bureau has determined that these amend-
ments do not require a regulatory analysis
under tre items of Executive Order 12044
and DOT Implementing procedures (43 FR
9382). A regulatory evaluation is avallable
for review in the docket.

Issued In
vember 27, 1978.
L. D. SANTMAN,
Director, Malerials
Transportation. Burequ.
(FR Doc. 78-33171 Filed 12-1-78; 8:45 am]

[4910-59-M)

CHAPTER V—NAT‘ONAL HIGHWAY

TRAFFIC SArE'l’Y ADM!NISTRA-
TION, DEPARTMENT OF TRANS-
PORTATION

CAPCO JEN 0002099

Washington, D.C., on No-

{Docke! No. 78-17T; Notice 1]

PARY S71—FEDERAL MOTOR
VEHICLE SAFETY STANDARDS

MNew Pneumatic Tires—Passenger
Cars

AGENCY: Natlonal Highway Tralfic
Safely Admiristration (WHTS.A), De-
partment of Trampottatlon.

ACTION: Final rule,

SUMMARY: Pursuant to petitions by
the Michelin Tire Corporation (Miche-
lin) and by the Rubber Manufacturers
Association (RMA), this notice amends
Federal Motor Vehicle Safety Stand-
ard No. 109, New Pneumatlic Tires—
Pcssenger Cars, by adding four new
tire sizce designations to Table I of Ap-
pendix A of the standard. The amend-
ment permits the introduction into in-
terstate commerce of the new tire
sizes.

EFFECTIVE DATE: January 3, 1979,
if objections are not received prior to
that date.

ADDRESS: Comments should refer to
the docket number and be submitted
to Room 5103, Nassif Building, 400
Seventh Street S\V., WWashington, D. C
20590.

FOR FURTHER
CONTACT:

John Diehl, Office of Vehicle Safety
Standards, National Eighway Traf-
fic Salety Administration, 400 Sev-
enth Street SW., Washington, D.C.
20390 (202-426-1714).

SUPPLEMENTARY INFORMATION:
According to agency practice, the Na-
tional Highway Traffic Safety Admin-
istration responds to petitigns for
adding new tire sizes to Table I of Ap-
pendix A of Standard No. 109 by quar-
terly issuing final rules under an ab-
breviated rulemaking ‘procedure for
expediting such routine amendments.

On July 13, 1278, Michelin petll-
tioned for the addition of two new tire
size designations requested to be locat-
ed in a new table, I-QQ within Appen-
dix A of Standard No. 109, On July 18,
1978, and August 3, 1978, the RMA pe-
titioned for the additfon of two new
tire size designations to existing tables
within Table I of Appendix A of the
standard. The bases for accepting or
denying requests to add new tire size
designations are set forth In introdde-
tory guidelines to the appendix (Octo-
ber 5, 1968, 33 FR 14964, as amended

INFORMATION

May 4, 1971, 36 FR 8298; July 22, 1971,

36 FR 12601; and August 13, 3974, 39
F7R 28980), The four new tire size des-

fgnatlons requested to be added to -
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