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WORKERS' COMPENSATION APPEALS BOARD - CALIFORNIA
{INDUSTRIAL ACCIDENT COMMISSION, prior to 1966)

_APPLICANT JOHN SWARTOUT(deceased) by spouse Bergit CaSE £SF 169171

Asbestos Insulator

DATE CLAIM FILED December 28, 1955

INJURY ALLEGED Asbestosis

ALLEGED DATE OF INJURY 'Exposure over long period of time" companies
cited 1940-1955

EMPLOYER/INSURER Western Asbestos Co./Mundet Cork Corp. et. al.

(ﬂ No apparent Canadian insurer

OTHER NOTES '"Medical evidence without conflict: asbestosis"

No medical reports in file

Widow reopened case upon applicant's death June 6, 1956

DATE OF RESOLUTION June 10, 1938 (Previous: $2,355 disability)
RESOLUTION Decision after Reconsideration ’

$7,000 death benefit + costs for burial

4 OF PAG!
- DOCUMENTS COPIED 1) Decision After Reconsideration 4

2) Western Asbestos Co. & State Comp Ins Fund 5
Petition for Reconsideration
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CLAIMANT JIohn Swartaot - S b
California Workers' Compensation Appeals Board

CARRIERS INVOLVED:

eThe AETNA Casualty & Surety Co.

oAmerican Automobile Ins. Co.

oAmerican Employers Ins. Co.

oAmerican Motorists Ins. Co.

oArgonaut Ins. Co.

oAssociated Indemnity Corp.

oCalifornia Casualty Indemnity Exchange
oCalifornia Compensation & Fire Co.

oCasualty Ins. Co. of California

oEmployers Liability Assurance Corp.Ltd.
oEmployers Mutual Liability Ins. Co. of Wlsconsxn
oFldellty & Casualty Co. of New York

oFireman's Fund Ins. Co. o .
oGeneral Accident, Fire & Life Assurance Corp. Ltd.
oGlobe Indemnity Co.

~

‘oGuarantee Insurance Co.

oGreat American Ins. Co. ]
oHardware Mutual Casualty Co. (Sentry Ins. Co.)
eIndustrial Indemnity Co.

eIndustrial Indemnity Exchange

oInsurance Co. of North America

eLiberty Mutual Ins. Co.

oLumberman’s Mutual Casualfy Co.

oMaryland Casualty Co.

oMichigan Mutual Liability Co.

oMission Insurance Co.

oNational Automobile & Casualty Ins. Co.

oNew Amsterdam Casualty Co.

oOcean Accident & Guarantee Corp.Ltd.

ePacific Employers Ins. Co.

oPacific Indemnity Co.

eReliance Ins. Co. (Standard Accident Ins. Co.)
oRoyal Indemnity

oSecurity Ins. Co. of Hartford (U.S. Casualty Ins. Co.)
eState Compensation Insurance Fund

oTransport Indemnity Co.

oThe Travelers Ins. Co.

oThe United Pacific Ins. Co.

oU.S. Fidelity & Guaranty Co.

oZenith National Ins. Co.

oZurich Ins. Co.
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WORKERS” COMPENSATION APPEALS BOARD

STATE OF CALIFORNIA

BIRGIT A.SWARTOUT, Case No. SF 169-171

Applicant
) CERTIFLCATION

_— - e e G e e mm e e = e

Vs
MUNDET CORZ CORPORATION, et.al.

Defendant

I hereby certify that the attached documents are true
and correct copies of the original documents filed in the records
of this office in .the above-entitled matter.

ATTEST my band and the Seal of tbe Workers' Compensatior
Appesls Board of the State of California.

wWorkers' Compensation Appeals Bosrd

Dated at San Francisco,
California, this 3pd day
of April, 1981

DEPARYMENT OF INBUSTINAL RELATIONS
o 1
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ST VT BSRGIT A. SVAKTOUT, )
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i : Ve ) BECISION
. ) AFTER RoCoksIvi: ml-"'
¢ FUNDZZIT CORK ¢ OPP,, HARRY A. DUTTON, )
¢ ING., DUTTON ASBLSTOS CO., DUTION i

;% ASBwdT Ob & SUPPLY CO,, WEITEAN }

va v ASBIBTOU CO,, BAY CITY AUBu3 UL CO., |

.08 LTD.. LVuK IA!SULATIO\ CO« I‘J\'l. )

L b WISTHEAK FIB:R GLASS CQise AIY GiNERAL )
11 ¢ INSULATIGN & RUBBER COK?OKATIOI». }
L. ARMSTASNG COHRK CO., JOHNS MANVILLE )
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.. . Ue e ;. - !t‘. SON Ik\v., k.. hu 2 'mu’ " m u“ilt ‘GM\"

LS B .mR"i’J?‘Tu{, ASTRA INSURARCE COMPANY, P FileEs
¢ 3TATE COMPENSATION INSURARCE FUND, )

L, t INDUSTRIAL INUEINITY EACHANGE, ) JUN DT

ok IZ%Df;:‘;TRIAL INDEMNITY CoiwaNY, LIBMRTY] )

15 = BUMUAL NobRanb OUuRANY fnnlnu-ﬂo ) 52}/
3 IRSYURARCE CQWuwlaANY, 3 TANDAAD ACCIDENT )b /i

1% 1 INSURANCE COWPANY and PACIFIC EFPLOY R3]

l" ‘ I .nnmwu CCu.’ANY ;

L8 Defendants }

1% }

1{ ;

20 Reconstderation having been granted herein and the

[ : master haviny buen carefully cconsidered, including tranasriong

w21 of the testimony, as well as the record as a whole, wiils Cawise

2% 1 sion now Zonclujas that furthier pz oceedings are not esgzetiul

<iy for the disvesition of the clain and rukes 1us Decigina ~Ivur

2 ; Hesoanaideration as follows:

2 GOUD CAUSE ACPEARING THEREFOR,

REE IT I3 OUDEXZD that Findings and huard £1led Moo, 4,

2% 1158 be, aun the sume is, vacated, annulled and et asite, are
2 r that, the fellowing Findings andg Awardfbe substituted in 'ie
. thoereof and made the Usudsion oftsr Heconsideration ol tnuls

SLonatasliona
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20 his exploraent, tonsisting

o

of substantial and matericl exposure to asbestosis., At said time,

“s @ o8 w2 1. re

7 : the exdloyee!s wages were naximunm,
8 % 2. Thers may have been like exposure in other employments
— 9 E beth within and without the State of California.
10 E 3. Applicant has elected to proceed 2zainst the Western
11 % Asbestes Coupany and its insurance carrier, the Staite Compensation
12 E Insurance Fund, pursuant to Labor Code Section 5500,.5.
13 % 4s Sald injury res.lted in temporary total disability
1 %' beginaing on Januarvy 1ll, 1955, continuing to and including June 5,
15 %. 1956, ontitling the employse to temporary total disability indeme
13 % nity a< the rate of £35 a week in the total sum of 32,555,
17 : 5. The evidence es-ablishes that said employee failed to
13 % give delendanzs nosice of ais need for medical treatment to cure
19_2 or relizve him from the effects of said injury.
20 é 5. The employez dizd on June 6, 1956, and the evidence
21 : establishes that said deat: was proximately caused by the injury
22 : herein,
23 : 7. The agplication for adjustment of claim was filed
2L i herzin within one year from the date ol said injury.
25 § 8, The cvidence fails to est2blish that defendants or any
25 ; of shaem have been prejudic:d by lack of notice of the claim asserted
27 : herzine.
28 § 7, Said erployes la2ft surviving him his widow, Derzit A,
239 i 3wartout, the applicent herain.
2 ; 10, Applizant 28 ensitled to the scatutory burial expenas
3N of &30, ;
12 1%, The exployee jn~urrec expen;e in the sua of 335 for
7artout {
5%=171

12 afs e 2



examination and report by Dr. Allan E. Moz reguired to success=
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12. Applicanils zounzel, Samith & Parrish, have pearforna
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: AU ARD
6 § ) AWARD IS MADE in favor of Bergit A. Swartout and againss
7 : the State Compensation Insurance Fund of accrued temporary disa-
¢ § bility indeanity commencing Jamuary 11, 1955, to and including
9 § June 5, 1956, at the rate of $35 2 week in the total sum of
10 82,555, payable forthwith.,
1l § AWARD IS FURTHER LMADE in faver of Bergit A. 3Swartout ird
12 § against the State Compensaticn Insurance Fund of a death benefit
13 : in the asount of $7,000, payable at the rate of $35 a week besin-
14 § ning June 6, 1935, less J600 payzble to Smith & Parrish as
15 § attorneyst fee.
16 § AVARD IS FURTHER }ADE in favor of Bergit A. Swartout anz
17 § against the State Compenseticn Insurance Fund for burial expernss
18 : in the amount of $£4C0.
19 § AVARD I3 FURTHER LADE in favor of Bergit A. Swartout and
20- : against the State Compensation Insurance Fund of the sus of {35
2l § for medical litigation costs, payable to Dr. Allan E. Moe.
22 : IT IS ORDERED that all payments herein shall bear intere::
23 '§ as provided by Lzbor Code Section 5800,
24 § :

H INDUSTRIAL ACCIDENT COMMISSION
25 3 OF THE STATE OF CALIFORNIA
b Ya e
7
e )

. Doty
?9 E \ CG-"«“'-""""’
35 %

sorvizaes of the veasonabhla valie of 3500

)

- e cw \ ‘\Co-nn's;.qinn?rs \\



BERCIT A. SWARTOST

FUDET CORK CORP., HARRY A. DUTTOY,
I:C., DUTTON ASBESTO3 CO., DUTTCH
AS3ESTOS & SUPPLY CO., WESTERN
ASBESTOS CO., BAY CITY ASBESTOS £0.,
LTD., CORK INSULATION CO., IiC.,
VESTERN FIBER GLASS COMPANY, GEGERAL
INSULATION & RUBSER CORPORATION,
ARMSTRONG CORK CO., JOHNS MANVILLE
SALES CORPCRATICY, C. C. MOORE & CO.,
J» 7. THORPE & SOJ, INC., M. R.
CARPENTER, AETHA INSURANCE COMPAIY,
STATE COMPENSATION INSURANCE FUND,
INDUSTRIAL INDEMNITY EXCHANGE,

INDUSTRIAL INDEMHNITY COMPANY, LIBERTY
MUTUAL INSURANCE COMPANY, TRAVELERS
INSURANCE COMPANY, STANDARD ACCIDENT
ILSURALCE COMPANY and PACIFIC EMPLOYERS
INSURANCE COMPANY

e et
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June 6, 1958 Case No. 169-171

REPORT OF PANEL CNE O
DECISION AFTER RECONSIDERATION

The record reflects that decedent, while employed as an asbestos

worker on January 10, 1955 by Western Asbestos Company sustained an
injury arising out of and oceurring in the course of his employment,
consisting of substantial and material exposure to asbestosis. The
record further reflects that vhere may have been like exposures in
other employments both within and without the State of California.

The injury caused total temporary disability from January 11, 1955
through June 5, 1956, Employze's death on June §, 1955 was proxie

rately caused by the injury herein, entitling applicant to death
benefits,

It appears from the evidence that decedent failed to give notice to
defendants of his need for medical treatment.

Applicant is entitled to the statutory burial expense and to medico~
legal expense of %35, payable to Dr. loe.

Applicant's attorneys have rendered services herein of the reason-
able value of $600.

It i{s the opinion of the Panel that the claim is rot barred by the
statute of limitations and that the evidence fails to establish that

defendants have been prejudiced by lack of notice of the claim
agserted herein.

Decisicn after Reconsideration should issue accordingly.

INDUSTRIAL ACCIDENT CQMMISSION
OF THE STATE OF CALIFCRUIA

g3 QQWK

Wkﬂjjz;g;l{\. T

OMBLSSIONENS
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MAR 151938
Desarment of Jecusnial Rolasons

LIVisION ©F INOUSTRIAL
ACCIINTS

BIFORE THE INDUSTRIAL ACCIDZNT COMSIISSION OF THT STATE OF CALIF
CLAII O, 169-1T71

——
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2IRGIT L. SULRTOUT, WED

AR 181538
Applicant,

VS.

B e eris e raana

-y

{WIDET CORK CORP.: HARRY A, DUTTON, INC.:

DUTTO0N ASBESTOS CO.; DUTTON ASBESTOS &

SUPPLY CO,; WESTERK AS2ESTOS CO.; BAY
ITY AS3ESTCS CO., LTD,; CORK INSULA-

7208 €0,, LNC.; WESTERN FIBER GLASS COM- PETITION FOR

PANY; GENERAL -ASULATION & RUEBER COR- -

2038 ION ARMSTRONG CORX CO.; JOHNS RECONSIDIRATION

HALJI Z SLLES CORPORATIOW C. C, MOOR=

& 2843 d. 'r. THORPZ & SON, INC.; M. R.

CATPRTTIR; AETNA L'SU’LJN CO"PhNY,

STLTZ CONPENSATION IRSUT ..uI FUND;

. .A.TS""I.'.' INDEMNITY EY CH.‘\ZIGL, THDUS-

TAILL INDIMNITY CCH2AITY; LIBZRTY MUTULL

I:.:'-J?..x::v: COMP.-.NY, T‘l\V‘“L:.ns IL\SU"U.AW_.

SCHIRANY; STANDARD ACCIDINT INSURANCE

COii2uTY, and PACIFIC EH?LOV“RS INSUR-

LTS CCMPANY,

F

Delondants.

Comne now defendants WESTERN ASBZSTOS COUPANY and STL0C
PENSATION INSURANCE FUND and petition the Industrial Lcogid

-
AaSOLLenNy

Commission for a Reconsideration in the above entitled mzts

ceeeer
upon the following g.ounds:

1. That the Industrial Accident Commission acted witno
ead in ¢xcess of its powers,

2. Thst the evidence does not Jjustify the Findings of

3. Thet the Pindings of Pact do not support the aviaxrd.
The evidence i tie zbove =zntitled matter shows that th
decezscd easloyes, John E. Svartout, filed =2a avdlication with t

Ivaustoncl facisent Covilealen orn Decembaxr 0%, 27337

l’n

alcging
tan \5. .

dLseelilty duz to Poboectosls whica hs ned insuvriesd Curing an enm

{

ovor »oLeng mosted of tlae uworking for warlic

2 eanloyers, includ.
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Co., Dutten fsbestos & Supply Co., Yastern Lshsatos 5., Zay

-5

~2 < ! -
VAT AB98300

s Co., Ltd., Coxk Insulation Co., Inc., YWestesn 7:

Glass Company, Genherzl Insulation & Rudber Corporation, Armstr

J. 7. Thorpe & Son, Inc,, M., R. Caprenter.
John E. Swartout died on {ay 30th, 1956 prior to a
hearing on his claim befors the Industrial Accident Comnission

nis widew,

Zerglt 4. Swartout Iiled an epplication witn the
Industrial Accident Comnisslion on June 13th, 1956, zlleging that
the dezth ol the decsased vzs due to hils employment as an asbest
wosaer Ior the above employers.

Heerinzs vere held on the claim of Bergit A. Swertout
t2lore Relferze Roy 0. Purvis at Oakland, California on August 15-
1335 and Hercert J. Willlamsow on December 8th, 1956.

At the hearlng before Referse Roy O, Purvis on August 1
1355, the zpplicant elected to procesd zgainst the Western Asbest
Company and its insusrance carrier, the State Compensation Insuranc
Fund.

On Mareh 4th, 1935 Fefzree Roy O, Purvis issued Findings
and Award in.the above entitled matter a2nd found that the Jeceased
z10lovee, John E. Swartout sustained an injury arising out of and
in the course of his employment consisting of asbestosis and award!
the applicant, Bergit A, Swartout temporery dlssbility indemnity
commercing January 1lth, 1952 to and including June 5th, 193€ at
the rete of $-5.00 2 weex in trnz total sum of $2,553,00 and alse
owended 2 dezth benefit In the amount of 37,002,000 peyatle at the
rete of $03.30 & week bislaning June Sth, 1935,

In his report on tn2 decicion In questlion, which is

- - - H LR N . L .- 4 - -
sttuiniz 99 tau Findings end iuwend, Rsfoige RO 0. Furvis stetes
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/ and fron the death tenafit."

“Applicant ic the ui

idew o
of pneumoconiczis (zabes
congensation for teznora

nenafiy,

There were no adnitted
defeniants raised tne ad
of Limitations, przluzis
rotlse and Juciziiztios

The record disclosed thet. the ezployee died on Hay
Z0th, 1955 and the medic al evidenca is without
conflict that his dezth was due to zsbestosis.

The employee filed the original.application for
adjustment of claim on Dacenber °3uu, 1935, The

evidence in the record is that n2 fisst becane

disavled a2s the result of asvestosis on January
10th, 1933 and that date was the first on which

he knew he ned the pulmonary diseass

That dete nust be taiien es the dats of injyry.
Tne azpplication was Tilad well within a year from
th2 date of injury &nd thsrefore the claim is not
bzrred by the Stetute ol Limivations. A&pplicant
may recover both z22ecrued temporary toetal disshility

[

vy

Defendants agree thet the applicant, Eergit 4. Suartout

0

is entitled to receive the accrusd temporary disability inds

ta waasnnlvy

wnicn was awarded to her by the Findings and fwerd L

efendants raspactlfully subnif ths

oL -~y

3
for thc death benefit is barred by the Statute of Limit

gtions.,

In support of this contention, that the claim for tre
dezth penefit 4is barred by ths Stztute of Limitations, the
defendznte cive the Lzw of Enmpioyee Injurles and Workmen's
Compensation by Warren L, Hannz, Voluﬁb 2 pz. 1.9 which rezis
as Toliouws:

"Death clzias must tz 0 wichin one year
from the date of dezth, e ;cept that if death
occurs mowe then pne yoar altler tns date of
injury tha claim must also be filed within
' one y&w { foom the 1zst Jurnishlng ¢f con-
pensatlon penglivs,  IZ such tenelits are
rnot furnlsneq, a“a death oceurs nors than
one year zlics the i a2zt tInefits
ore not pIlE.- tne glfect of
epolying the 23 15 10 bewn
& widow's alali. oMz,
JeZundznts aace ol J.saia -, Dizlise
¥, Inwastr_cl heeideit Lol Seoy~ W0 Czlifornle

|
!
x
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and Dougles Lireraft Jomparny, Ine. vnlen s reported in Volume
for Compensutlion Ceses et pg. 3.
Drlrodznts 2luo site the case ol fdzlinz Sizazo vl

1 this cazse shous that no benelits vere..

furnished to eitner uvne daceased employee during his lifetime

r to the widow, Bergit A. Swertout by the employer, Vestern

zT=st03 Cecmpany and the State Compensation Insurance Fund or zny

Zo:. The evidence 2lso shicws that no benefits vwere ever proaise

the deflendants to elther the deceased employee or the widow,

As the evidence shows that the death of the decsased
ployee occurred more than one year after the date of injury and
tnzt no peneflits were fu.nished, the clzim for the death baznefit .
clearly barred by the Statuce of Limitations and the Petition
for Reconsideration should be granted by your nonoreble Commissicr

and the Findings snd Award correscted.

Respectfully submitted

. Lera %/A

J P
Lr-orney wor Del\spdants

at San Francisco, Cezlifornie VED
13th dey o:‘ March, 1953. RECEI
$eR 181938

¢ - Berglt &I, Swartout

id R
3000 Marrywood Drive ?"““’?’.‘éf“"‘fid,.‘i’?_’
Sacramento 21, California PREPIRYE

[¢]
1]

mitn & Parrish

Lttorneys at Law

531 Finsnclal Conter EI4Z
Galzlend, Celifornic

3
¢




Y T~
NN e e e R~
¢ u s 38 B RBRRBEELEEEEE S

@ 0 W & O & G W

STATZ OF CALIFORNIA

S5,
CITY & COUNTY OF SAN FRANCISCO

R. A, YOUNG, being first duly sworn, deposes and says:
That he is an officer, towit, Assistant General lieanager of State
Compensation Insurance Fund; thet he has read the foregoing
Petition for Reconsideration and knows the conéents theéeof;.
thet the same is true of his own knowledge except the maiters

viaich are thereiln stated on information or btelief, and as to thos
mattars be believes it to be true,

/!

Susseribed and sworn to vefore me
this 13th dey of larch, 1953,

fNotary Pudl in and fo: the
City and Colnty of San Francisco,

State of California
My Cormirsinn Famines Don. 07, 3058
RECEIVED
MAR 151958
Bepaenmt of faduasid Relatices
DIVISION OF INDUSTRIAL,
FLCIDENTS

~r,




