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Introduction

In this action plaintiff Turner and Newall PLC
("T&N") seeks a declaration that American Mutual Liability
Insurance Company {"American Mutual®™) is the insurer of
T&N with respect to all claims brought against T&N for the
alleged torts of T&N's former subsidiary, Keasbey & Mattison
Company ("Keasbey"). Keasbey was a named insured under
policies of comprehensive general liability and products
liability insurance issued by American Mutual from 1928
through at least 1965.

American Mutual has moved to transfer T&N's action,
pursuant to 28 U.S.C. § 1404(a), to the Eastern District
of Pennsylvania, on the grounds that Pennsylvania law may
apply to the action, that some unspecified evidence might
be found in Pennsylvania, and that some of the underlying
cases against T&N were commenced in Pennsylvania.

The motion should be denied because American Mutual
has failed to adduce any facts demonstrating that trial in
this District would inconvenience parties or witnessés, or
would disserve the interests of justice. Transfer would
also deprive plaintiff of its choice of a convenient.fo:um
and allow defendant to escape precedent in this jurisdiction
that it doubtless regards as unfavorable (if not fatal) to

its case.
-



Background of the Parties and the Litigation

. ‘P&N is an English corporation which has neither
offices nor operations in the United States. From 1934 until
Keasbey's dissolution in 1967 T&N beneficially owned first a
majority (until 1937) and then 100% of the stock of Keasbey.
Until 1951, that stock was held by T&N directly; thereafter
it was owned through a Canadian company, Turner & Newall
(Overseas), whose sole function was to hold T&N's North
American investments. 1In 1962, Keasbey's assets were sold;
it ceased doing business and filed a certificate of dissolu-~
tion which became effective in 1967, Affidavit of Philip L.
Graham, Jr. ("Graham Aff.") ¢s 3-5.

Ts&N is and has been a defendant or third party
defendant in over two thousand lawsuits brought by asbestos
workers throughout the United States. Several hundred of
those cases were brought on the theory that T&N is liable to
plaintiff because it was a shareholder and alleged alter ego
of Keasbey, and is therefore somehow responsible for injuries
caused by exposure to Keasbey's asbestos products. Many of
these complaints and third party complaints expressly allege
such liability; others are broad, boilerplate pleadings —
enabling the plaintiff or third party plaintiff to assert
a keasbey theory against T&N after the complaint has been

filed. (Graham Aff. ys 6-7)

b



American Mutual is a substantial insurance company,
incorporated . in Massachusetts, with business in the District
of Columbia, in every state and in Puerto Rico and Canada.
Although it has no office in this District, American Mutual
lists itself in the Washington, D.C. telephone directory as
having an office in Towson, Maryland. (Graham Aff. ¢ 8)

Turner & Newall asserts that it is covered by the
Keasbey policies on. two principal grounds. First, the poli-
cies specifically state that they covef, among others, a.
shareholder of the named insured "acting within the scope of
his duties as such.” This broad language comprehends the
kinds of liabilities asserted against T&N in the asbestos

litigation. See Zavota Ocean Accident & Guaranty Corp.,

408 Fr.2d 940, 942-43 (1lst Cir. 1969); Sherman v. Ambassador

Insurance Co., 670 F.24 251, 257 (Db.C. Cir. 1981). sSecond,

when T&N is sued and is required to defend cases on the
theory that it is the "alter ego" of Keasbey, it is in
essence being treated (and may ultimately be held liable)
as though it were Keasbey. 1In these circumstances it is

entitled to the benefits of Keasbey's insurance coverage.

See, e.g., Williams v. McAllister Brothers, 534 F.24 19,

22 (24 Cir. 1976); Cruz v. Ortho Pharmaceutical Corp.,

619 F.2d 902 (lst Cir. 1980).



SUMMARY OF ARGUMENT

Plaintiff is ordinarily entitled to choose the forum
in which it will litigate its claims. Only if a defendant can
clearly demonstrate that the factors set forth in 28 U.S.C.

§ 1404(a) -- convenience of parties, convenience of witnesses,
and the interests of justice —-- weigh heavily in favor of a
transfer, should such a motion be granted. As will be shown,
American Mutual has utterly failed to shoulder this substan-
tial burden.

First, the facts demonstrate that the convenience
of the parties will not be served by a transfer. American
Mutual, a large corporation with an office in nearby Maryland
and doing substantial business in this District, will not be
materially inconvenienced by litigatiné in this forum. On the
other hand, retention of the action in this forum will enable
T&N to avoid the expense of retaining local counsel and will
facilitate coordination of activity with its United States
counsel, which has an office in Washington, D.C. containing
word processing, telex and telecopier machines for easy
communication to T&N directly and through counsel's London
office. Such facilities are not readily available to T&N in
Philadelphia.

Second, there is no evidence that the convenience of

witnesses will be served by a transfer. American Mutual has



failed to name a single relevant witness located in Pennsylvania,
and has not demonstrated that Washington is inconvenient to

any witnesses at all. For the most part, moreover, this

action involves issues of contract and statutory interpreta-

tion which are purely legal in nature. Among the few witnesses
who may testify at trial would be officials of organizations
responsible for drafting the "boiler plate® policy clauses at
issue. Such witnesses are presumably scattered throughout the

country. Owens-Illinois Inc. v. Aetna Casualty and Surety

Co., Civil Action No. 82-89 (D.D.C. March 30, 1982) (Flannery,
J.). In addition, witnesses from England will surely £find
Washington more convenient than Philadelphia for international
travel.

Third, the interests of justice would not be served
by a transfer. While American Mutual argues that this case
involves issues of Pennsylvania law, it makes no showing
that the principles governing these issues are unique to
Pennsylvania, that such issues are difficult to resolve, or
that Pennsylvania courts have any particular expertise in
the areas involved in this litigation. Because federal
courts routinely decide questions involving the laws of
other states, this argument is entitled to little weight,
pagticularly since the issues here are ones of a general
legal nature and involve insurance contract clauses used

ad
nationwide.



American Mutual's unsupported assertion that
Pennsylvania would be a significant source of evidence is
also unpersuasive. To T&N's knowledge, no witnesses with
information regarding Keasbey's policies reside in Pennsylvania
and no relevant documents are located there. American Mutual's
farfetched suggestion that to decide this action a court must
hear testimony from injured plaintiffs or other witnesses in
hundreds of cases throughout the country, does not constitute
the neceésary showing that the District of Columbia is an
oppressive forum in which to litigate.

Finally, T&N respectfully submits that the decision

of this Court in Owens-Illinois, Inc. v. Aetna Casualty

and Surety Co., Civil Action No. 82-89 (D.D.C. March 30,

1982), wherein this Court rejected a motion to transfer a
declaratory judgment brought by an asbestos company against
an insurer, is fully applicable to this case and is strong

precedent for retention of this action in this District.

ARGUMENT

I. DEFENDANT HAS NOT SUSTAINED ITS HEAVY BURDEN
OF PROVING THAT THE CONVENIENCE OF PARTIES
AND WITNESSES AND THE INTERESTS OF JUSTICE
WOULD BE SERVED BY A TRANSFER QF THIS ACTION -
TO THE EASTERN DISTRICT OF PENNSYLVANIA

Section 1404(a) empowers a district court to trans-
fer a civil action to another district court "for the con-

venience of parties and witnesses {and] in the interests of



justice." 1If venue is proper in the transferor district,

as it is in this action, the moving party has the burden of
establishing that transfer to another forum is "justified by
particular circumstances that render the transferor forum
inappropriate by reference to the considerations specified in

that statute."™ Starnes v. McGuire, 512 F.2d 918, 925 (D.C.

Cir. 1974). See Securities and Exchange Commission v. Savoy

Industries, 587 F.2d 1149, 1154 (D.C. Cir. 1978), cert. denied

sub nom., Zimmerman v. Securities and Exchange Commission,

440 U.S. 913 (1979). sSecurities and Exchange Commission v.

Hart, [1978] Fed. Sec. L. Rep. (CCH) ¢ 96,454, at p. 93,644
(D.D.C. 1978) (Flannery, J.). Consistent with this heavy
burden on the moving party, a plaintiff's choice of forum

is rarely to be disturbed. See Gulf 0il Corp. v. Gilbert,

330 u.s. 501, 508 (1947); United States v. Firestone Tire &

Rubber Co., 455 F. Supp. 1072, 1078 (D.D.C. 1978); Aiken v.

Lustine Chevrolet, Inc., 392 F. Supp. 883, 887 (D.D.C. 1975).

Each of the factors enumerated in Section 1404(a)

will be discussed below.

A. Convenience of the Parties

1. American Mutual's Convenience ' -

Defendant American Mutual is a huge corporation
licensed to do business in the District of Columbia and de-
riving substantial revenue from that business. It received

B3

more than one billion dollars in "direct premiums"™ nationwide



during the period 1976 through 1981, more than $3,000,000 of
which is directly attributable to the District of Columbia.
(Leslie Aff. § 4) While American Mutual argues that it has
not had an office actually in the District of Columbia since
1973 (id. ¢ 3), it fails to disclose that it does have an
office in nearby Towson, Maryland, an hour or less from the
courthouse. 1Indeed, that office advertises in the District
of Columbia telephone book and has a "Washington Area® tele-
phone number. (Graham Aff. § 9) Should it be necessary for
an employee or officer of American Mutual to testify at trial
(a matter as to which there is substantial doubt given the
documentary nature of the issues in this case), that person
could as easily continue to carry out his duties from American
Mutual's Maryland office as he could from American Mutual's
Bryn Mawr office (located about 20 miles outside Philadelphia).
Far more important to consider than the relative
distance to the courthouse from either Towson or Bryn HMawr,
however, is the weakness of this entire line of argument.
The mere fact that one or two witnesses may be required to
be away from their offices for a day is hardly the kind of
hardship that the statute and case law contemplate. This
is not a case requiring extensive testimony from high level
empioyees who cannot be separated even briefly from their
duties. It will involve, at most, brief testimony about

-
general company practices twenty and more years ago. 1Indeed,



in the absence of contrary evidence from American Mutual,
there is no basis for believing that any potential witness is
still an employee of American Mutual -- much less that he is
one of such vital importance to the company that he cannot

travel to Washington, D.C. for a day's testimony.

2. T&N's Convenience

T&N is a large English corporation which does not
do business either in Pennsylvania or in Washington, D.C.
It is, however, forced to defend asbestos lawsuits brought
in both jurisdictions.* T&N's United States counsel in the
asbestos litigation, and in this lawsuit, is Sullivan &
Cromwell, which has an office in Washington, D.C. but no
office in Pennsylvania. T&N thus avoids the expense of
retaining local counsel by litigating this action here.
Moreover, Sullivan & Cromwell's Washington office contains
word processing, telex and telecopier machines compatible
with those in the offices of T&N and Sullivan & Cromwell
in England, and the staff in the office here is familiar
with T&N through involvement in the asbestos litigation
over a number of years. This will give T&N relatively

prompt and convenient access to information and will allow

* American Mutual mistakenly asserts (Def. Mem, at 5)
that no claim against T&N is pending in the District of
Columbia. But see Catrett v. Johns-Manville Sales Corp.,
et al., Civil Action No. 80-2232 (D.D.C.).




easier transmission of documents, affidavits and other
material than would be the case in Pennsylvania. (Graham
Aff. ¢s 11-12)

Defendant's argument that because T&N is a foreign
plaintiff, its choice of forum is to be treated less-seriously
than otherwise (Def. Mem. at 17), ignores the convenience to
T&N of this forum and obscures the defendant's burden of
showing clear hardship to itself or to its own witnesses.

See, e.g., Securities and Exchange Commission v. Savoy Indus-

tries, 587 F.2d at 1155; Securities and Exchange Commission

v. Hart, [1978] Fed. Sec. L. Rep. (CCH) at p. 93,645,

B. Convenience of the Witnesses

As shown in the Graham Affidavit, T&N is not
aware of a single individual from the Philadelphia area
likely to be called as a trial witness. The principal
officers of Keasbey are long since gone and the relevant
files are either in England with T&N or in Massachusetts
with American Mutual. (Graham Aff. 4s 13-14) There is no
one whose convenience is served by litigation in Philadelphia.

As to witnesses unconnected to the parties, it
should be noted that T&N's action involves, for the most
part, issues of interpretation of standard insurance policy
language. Such issues are essentially legal in nature;
thosg factual inquiries that exist can largely be resolved

through documentary evidence. The witnesses most likely

-10-



to be called to testify at trial on such issues would be
"experts or officials of organizations responsible for draft-
ing 'boilerplate' insurance language, who are presumably

dispersed throughout the country.”™ Owens-Illinois, Inc. V.

Aetna Casualty and Surety Co., Civil Action No. 82-89 (D.D.C.

March 30, 1982), Slip Op. at 1. The convenience of non-party
witnesses in this setting is therefore of little significance
to a transfer motion. Id.

American Mutual's only effort to demonstrate the
supposed convenience of Philadelphia is its unsupported asser-
tion that "it is fair to assume that potential witnesses ...
will likely be found" in the Philadelphia area. (Def. Mem.
at 18-19, emphasis added). Defendant apparently makes this
assumption on the basis that Keasbey offices were located in

~ Pennsylvania twenty years ago and the policies in question
were apparently procured there. Plaintiff, however, is not
aware of a single relevant Keasbey employee currently located
in Pennsylvania (Graham Aff. s 13-14, 16) and defendant has
not identified either Keasbey or American Mutual witnesses
located there, much less indicated what the testimony of any

such witnesses might be.*

* American Mutual puts forward the name Patricia Light
(Leslie Aff. § 7), as though she had some knowledge of
the matters here at issue. As set forth in the Graham
Affidavit, however, representatives of American Mutual
informed counsel for T&N that counsel should not have
wasted its time writing to Ms. Light or the Bryn Mawr
office of American Mutual because the matter was one that
should have been raised with headquarters in Wakefield,
Massachusetts. (Graham Aff. ¢ 14)

-11-



Even aside from the speculative nature of defen-
dant's assumptions, the bald assertion that witnesses exist
does not satisfy defendant's burden:

"If a party has merely made a general allega-
tion that witnesses will be necessary, without
identifying them and indicating what their testimony
will be, the application for transfer will be denied."

15 C, Wright, A, Miller & E. Cooper, Federal Practice and

Procedure § 3851, at 271 (1976). Accord, Austin v. Johns-—

Manville Corp., 524 F. Supp. 1166, 1169 (E.D. Pa. 1981)

(denial of motion to transfer because, inter alia, the
movants "have not stated with specificity the witnesses

who will be inconvenienced by a denial of their motions or
other problems in the way of access to proof"); SEC v. Hart,
[1978] Fed. Sec. L. Rep. (CCH) { 96,454, at p. 93,645 (D.D.C.
1978) (motion to transfer denied because, inter alia, "de-
fendant's description of his witnesses and their testimony
is inadequate to sustain his burden concerning convenience

to the parties and the witnesses").*

C. The Interests of Justice

Defendant contends that the interests of justice

require transfer of this case to the Eastern District of _

* Defendant's suggestion (Def. Mem. at 19) that testimony
is needed on the underlying facts of the asbestos cases
against T&N, some of which are pending in Pennsylvania,
is discussed at pages 19-20 infra under the heading "The
Interests of Justice." Put simply, the possibility that
live testimony will be necessary or useful on such issues
is speculative, remote and, in any event, not specially
linked to Philadelphia. :

=12~



Pennsylvania because Pennsylvania law allegedly will control
issues in this action and because Pennsylvania is purportedly
a substantial source of proof of facts relevant to the liti-
gation.

Defendant poses (Def. Mem. at 12) three issues
allegedly dependent upon Pennsylvania law, and apparently
suggests that this Court will have such difficulty dealing
with them that a transfer to a federal court in Pennsylvania
is required. (Def. Mem. at 11-13) However, "difficulties
in construing foreign law are of themselves insufficient to

warrant a transfer,"” Monsanto Co. v. United Gas Pipe Line

Co., 360 F. Supp. 1054, 1056 (D.D.C. 1973), aff'd, 489 F.2d
1272 (D.C. Cir. 1974), and "[t]he necessity to apply foreign
law is given little weight in reviewing the merits of a

motion to transfer," Daily Express, Inc. v. Northern Neck

Transfer Corp., 483 F. Supp. 916, 918 (M.D. Pa. 1979).

Federal courts sitting in diversity cases routinely decide

guestions of foreign state law, and the courts in this Cir-
cuit have considered issues of Pennsylvania law, including

insurance law, on numerous occasions. Among these cases

is a leading asbestos insurance case.*

* E.g., Keene Corp. v. PMA, 1981 F&C Rptr. 712 (D.D.C.
1981), remanded, No. 81-1248 (D.C. Cir. Oct. 1, 1981),
aff'd on remand, (D.D.C. Jan. 8, 1982), appeal docketed,
No. 82-1131 (D.C. Cir.) (evaluating under Pennsylvania

law burden on insured asbestos manufacturing company to

"

(Footnote continued on next page)

-13-



The first issue identified by American Mutual --
whether Pennsylvania law (Pa. Bus. Corp. L. § 2111) protects
an insurance company from suit after the insured is dis-
solved -- has already been decided against the insurance
company by the Pennsylvania Supreme Court. Westinghouse

Electric Corp. v. C.J. Goodwin Corp., 432 Pa. 347, 247 aA.248

462, 464 (1968). Furthermore, the issue of survival of
insurance coverage depends on a Pennsylvania statute that
is based upon Section 105 of the Model Business Corporation

Act, which has been adopted with only minor variations by

many jurisdictions. See Model Business Corp. Act Annotated
§ 105, 19 2-3.03 (West 1971). What is more, the federal
courts in the District of Columbia have already dealt with
issues arising under Pennsylvania dissolution statutes.

Sedgwick v. Beasley, 173 F.2d4 918 (D.C. Cir. 1949).

The second alleged Pennsylvania law issue identi-

fied by American Mutual is the issue of proof of terms and

{Footnote continued)

prove terms of lost insurance policies); Sedgwick v.
Beasley, 173 F.2d 918, 919 (D.C. Cir. 1949) (interpreting
Pennsylvania statute concerning dissolution of insurance
companies); Tobin v. Pennsylvania R. Co., 100 F.24 435,
437 (D.C. Cir. 1938), cert. denied, 306 U.S. 640 (1939)
(applying Pennsylvania law); Potomic Electric Power Co.
v. Westinghouse Electric Corp., 385 F. Supp. 572, 575
(D.D.C. 1974), rev'd without opinion, 527 F.2d4 853 (D.C.
Cir. 1975) (discussing Pennsylvania law). See also
Ocean Science and Engineering, Inc. v. International
Geomarine Corp., 312 F. Supp. 825, 830 (D. Del. 1970)"
(holding that contract clause mandating application of
California law did not warrant transfer of action to
California).

~14-



conditions of lost or destroyed insurance policies. Such an
issue is not one which necessitates inquiry by a Pennsylvania
court; indeed, this Court has already had occasion to study

this very issue under Pennsylvania law. Keene Corp. v.

Pennsylvania Manufacﬁurers Association, 1981 F&C Rptr. 712

(D.D.C. 1981), remanded, No. 81-1248 (D.C. Cir. Oct. 1, 1981),

aff'd on remand, (D.D.C. Jan. 8, 1982), appeal docketed, No.

82-1131 (D.C. Cir.).*

The third assertion by American Mutual of a
Pennsylvania law question misstates the true issue. American
Mutual suggests that there is a question as to whether T&N may
claim against American Mutual when "it is no longer possible
to obtain a judgment against Keasbey. . . ." (Def. Mem. at
12). Whatever the purported significance of such an issue
in a direct action by a Keasbey tort victim against the in-
surance company,** the question is irrelevant in this action

because T&N here asserts that it is an insured entity, not a

* See also Insurance Company of North American v. Forty-
Eight Insulations Inc., 451 F. Supp. 1230 (E.D. Mich.
1978), aff'd, 633 F.2d 1212 (6th Cir. 1980), mod. and
aff'd, 657 F.2d 814 (198l), cert. denied, S50 U.S.L.W.
3461 (Dec. 8, 1981), in which the district court decided
comparable issues of foreign state law. See 451 F. Supp.
at 1237-38.

** ' But see Hodgins v. American Mutual Liability Insurance
Company, 261 F. Supp. 129 (E.D. Pa. 1966) (permitting
direct action under Pennsylvania law where insured is
insolvent).

B
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claimant against Keasbey. Accordingly, the issue, properly
stated, is whether T&N is entitled to coverage under the
Keasbey policies when it is sued by virtue of its status

as a shareholder or alleged alter ego of Keasbey. This too
involves an issueiof interpretation of a standard policy
clause used by American Mutual and other companies nation-
wide (the "shareholder-acting-as-such" clause). This clause
has been addressed (with results favorable to T&N) by the
Court of Appeals for this Circuit and for the First Circuit.

Sherman v. Ambassador Insurance Co., 670 F.24 251, 257-59

(D.C. Cir. 1981); Zavota v. Ocean Accident & Guarantee Corp.,

408 F.2d 940, 942-43 (1lst Cir. 1969). By contrast, no
Pennsylvania court has, to T&N's knowledge, directly inter-
preted this standard language, a fact arguing against trans-

fer to that district. See Owens-Illinois, Inc. v. Aetna

Casualty and Surety Co., Slip. Op. at 2.

In sum, the heart of this action involves inter-
pretation of standard insurance policy clauses in use across
the country. The issue, moreover, is the applicability of
that language to underlying cases pending nationwide. Such
issues do not turn on principles specific to Pennsylvania,
but upon "basic principles governing the interpretation of

insurance policies." Keene Corp. v. Insurance Co. of North

America, 667 F.2d 1034, 1041 at n.10 (D.C. Cir. 1981), cert.

deni%d, 50 v.S.L.Ww. 3716 (Mar. 8, 1982); Owens-Illinois, Inc.
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v. Aetna Casualty and Surety Co., Civil Action 82-89, Slip

Op. at 2 (D.D.C. Mar. 30, 1982). The District of Columbia
courts are quite familiar with these principles -- more so,
in fact, than the Pennsylvania state and federal courts --
and it is therefore in the interests of justice that this

action be decided here. See Austin v. Johns-Manville Corp.,

524 F. Supp. at 1168.

In addition, it would disserve the interests of
justice to transfer this action to a district court with a
more congested docket than that of this Court. Relative
docket congestion and potential speed of resolution are appro-
priate public interest factors to be considered on a motion

to transfer. See, e.g., Securities and Exchange Commission

v. Savoy Industries, 587 F.2d at 1156; Owens-Illinois, Inc.

v. Aetna, Slip Op. at 2; Securities and Exchange Commission

v. Hart, [1978) Fed. Sec. L. Rep. at p. 93,645. The median
time for disposition of a civil case by trial in the Eastern
District of Pennsylvania in the most recent period reported
(twelve months ended June 30, 198l1) was nine months, as
compared to six months in the District of Columbia. Adminis-

trative Office of the United States Courts, 1981 Annual Re-

port of the Director 386, Table C5.
Defendant's second argument in support of its claim
that the interests of justice warrant a transfer of this case

is "the likelihood that Pennsylvania will be a significant
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source of proof" regarding issues in this litigation. (Def.
Mem. at 14.) This claim is wholly unsupported and is without
substance. The fact that Keasbey was located in Pennsylvania
twenty years ago and that the subject insurance policies were
apparently issued and delivered there is irrelevant to the
question of whether Pennsylvania would today afford convenient
access to proof regarding the terms and conditions of the
insurance policies. The only relevant extant Keasbey docu-
ments of which we are aware are now located at T&N's offices
in England. (See Graham Aff. Ys 10c, 13) American Mutual

has informed T&N that its only documents relating to the
insurance coverage of Keasbey were moved some time ago to
American Mutual's offices in Massachusetts. (Graham Aff.

4 14) To T&N's knowledge, no witnesses with information
regarding Keasbey's policies reside in Pennsylvania (Graham
Aff, ¥s 13-16), and American Mutual has identified none. Even
assuming arguendo that some as yet unidentified witness or
document is in Pennsylvania, that jurisdiction is only a few

hours by train or car from the District of Columbia.*

* Dpefendant suggests (Def. Mem. at 1l4n*) that the court_
files of a twenty year old government antitrust case
in Philadelphia may contain some relevant papers. If
S0, no subpoena power or pending proceeding is required
to inspect those files. 1In fact, our own review of
those documents (for defense of the asbestos cases)
was commenced with a Freedom of Information Act inquiry
ip Washington. (Graham Aff. ¢ 15).
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Defendant asserts that Pennsylvania is a signifi-
cant source of proof because 136 of the 507 Keasbey-related
asbestos complaints transmitted to American Mutual (as
well as a number of settled suits) were brought in various
Pennsylvania courts (Def. Mem. a£ 14). 1In fact, the.prin-
cipal, if not exclusive, sources of information about the
nature of those plaintiffs' claims against T&N will be
documentary. In the first instance, the pleadings often
reveal whether Turner & Newall is sued because of the torts
of Keasbey & Mattison or on some other basis. For example,
in some cases, the caption shows that Turner & Newall is sued
as the "former owner," "alter ego" or "successor" of Keasbey.
Examples of such complaints are appended to the Graham Affi-
davit as Exhibits A, B and C. 1In other instances, the
complaint itself will be ambiguous, and it is only subse-
quent assertions in plaintiffs' court papers that reveal the
fact that T&N is sued on the basis of its connection wifh
Keasbey. An example of such a subsequent court paper is
attached as Exhibit E to the Graham Affidavit. (See Graham
AEE. 4 7) ' .

In the rare instances where statements of plaﬁgtiff
rather than assertions of legal theories by plaintiff's-coun—

sel might be relevant, deposition transcripts would surely
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provide the necessary information.* As national coordina-
ting counsel for T&N, Sullivan & Cromwell is the principal
repository of court papers from T&N's lawsuits around the
country. Certainly moving this case to Philadelphia away
from Sullivan & Cromwell's office will not advance the flow
of informatioﬁ on this subject.

In short, most facts in the underlying asbestos
suits are irrelevant to the rights and obligations created by
the insurance policies issued by American Mutual to Keasbey.**
It will be a rare occasion indeed when injured plaintiffs or
their lawyers are required to testify on these insurance
claims, and there is no basis for concluding that such a
witness is significantly more likely to be in Philadelphia
than in any other state in which claims are pending.

Finally, defendant charges that T&N chose this
forum solely to take advantage of the decision in Keene

Corp. v. Insurance Co. of North America, 667 F.2d 1034

* The Court of Appeals for this Circuit has specifically
noted that depositions and affidavits are the preferable
method for developing any necessary information not
already in the record. ° Keene Corp., 667 F.2d at 1052
n.41.

** Cf. Keene Corp. v. Insurance Co. of North America, 667

F.2d 1034, 1040 (D.C. Cir. 1981), cert. denied, 50

~U.S.L.W. 3716 (Mar. 2, 1982) (declaratory judgment

" action by asbestos company against insurer held justici-
able despite defendant's claim that the rights and
obligations created by the policies could not be deter-
mined without consideration of the facts of each under-
4dying tort suit).
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(D.C. Cir., 1981), cert. denied, 50 U.S.L.W. 3716 (Mar. 2,
1982). (bef. Mem. at 15n.*) In addition to being untrue,
this allegation does nothing to satisfy American Mutual's
burden of showing that the District of Columbia is sig-
nificantly less convenient than the Eastern District of

Pennsylvania. See Securities and Exchange Commission v.

Savoy Industries, 587 F.2d at 1154. 1Indeed, defendant's

failure to make any such showing strongly suggests that it
is defendant who is shopping for a forum -- any forum other
than the one in which Keene was decided.

In any event, a plaintiff is not prohibited from
seeking a forum with favorable law as long as the chosen forum
is not oppressively inconvenient to defendants. See Austin

v. Johns-Manville Corp., 524 F. Supp. 1166, 1168 (E.D. Pa.

1981); Cheeseman v. Carey, 485 F. Supp. 203, 215 (S.D.N.Y.),

remanded on other grounds, 623 F.2d 1387 (24 Cir. 1980).

Indeed, the United States Supreme Court held in Van Dusen v.
Barrack, 376 U.S. 612 (1964) that if a defendant's 1404(a)
motion to transfer is granted, the law of the transferor
court should apply. 1In doing so, the Court recognized that
a plaintiff is entitled to choose a forum with favorable
law and should not by virtue of a transfer motion lose any

advantage gained from that choice. 376 U.S. at 635.*

* While Van Dusen addressed the issue in terms of state
law under Erie R. Co. v. Tompkins, 304 U.S. 64 (1938),
the Court's recognition that a plaintiff may choose a
forum with favorable law and be protected in that choice
is of broader application.
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II. THIS COURT'S DECISION IN OWENS-ILLINOIS, INC. V.
AETNA CASUALTY & SURETY CO. IS FULLY APPLICABLE
TO THE FACTS OF THIS CASE

On March 30, 1982, this Court rejected a defendant's

§ 1404(a) motion to transfer a declaratory judgment brought by

an asbestos company seeking a declaration of its rights to

coverage in multi-state asbestos ligigation under standard

insurance policies issued by the defendant insurer. As demon-

strated below, the reasons given by this Court in Owens-Illinois

for refusing transfer are fully apposite to the facts of this

case:

Reasons Given in Owens-
Illinois for Refusing

Transfer

"The litigants
are two large corporations
who conduct extensive
business in the District;
neither party will be
materially inconvenienced
if suit proceeds in this
forum." sSlip Op. at 1.

-22-

Facts of This Case

Both T&N and American Mutual
are large corporations (see

pP. 3, 7, 9 supra). American
Mutual conducts extensive
business in the District (pp.
3, 7-8 supra) and will not be
materially inconvenienced if
suit proceeds in this forum
(pp. 7-9, supra). While it is
true that no forum is entirely
convenient for this foreign
plaintiff, it is clear that
defendant may not assert
plaintiff's inconvenience as

a reason for transfer. See,
e.g., American Can Co. V. Crown
Cork & Seal Co., 433 F. Supp.
333, 338 (E.D. Wis. 1977) (and
cases cited therein). Moreover,
this District is more convenient
for plaintiff than the proposed
transferee District. (See pp.

9-10, supra).




Reasons Given in Owens-—
Illinois for Refusing
Transfer

"Further, defendant
has not demonstrated that
suit in the District will
significantly inconvenience
potential witnesses."

Slip Op. at 1,

"It appears that
many of the underlying
issues are purely legal
in nature and that the re-
sidual factual inquiries
can be largely resolved
through documentary
evidence. 1In addition,
many of those witnesses
who may be called are
experts or officials of
organizations responsible
for drafting 'boiler-plate’
language who are presumably
dispersed throughout the
country." Slip Op. at 1.

"It does not at this
stage appear that the
legal issues presented
would most effectively
and efficiently be
resolved by a court
familiar with state law.
Ohio has no cases bearing
directly on the issues
before the Court,
Further, plaintiff has
not demonstrated that
Ohio insurance law
deviates from general
insurance jurisprudence
in important respects or

L

Facts of This Case

American Mutual has totally
failed to identify any wit-
nesses located in Pennsylvania
or elsewhere, let alone ones
who would be significantly
inconvenienced by trial in the
District of Columbia. (See

p. 10-12, 17-20, supra).

The heart of this case is

the interpretation of standard
policy clauses, such as the
"bodily injury" clause at issue
in Keene and "shareholder-act-
ing-as-such" clause discussed
in Sherman v. Ambassador In-
surance Co., 670 F.2d 251,
255-59 (D.C. Cir. 1981). Thus
trial witnesses, if any, would
likely be those officials, of
presumably diverse residence,
responsible for the "boiler-
plate" provisions at issue

here. (See pp. 10-11, 16,
supraj.
Other than one case -- which

squarely rebuts one of defen-
dant's substantive arguments
against liability (see p. 14,
supra) -- Pennsylvania

has no cases bearing directly
on the issues in this action.
In contrast, courts in this
District are quite experienced
in dealing with such questions

(see pp. 14-17, supra). —American

Mutual fails even to suggest
that Pennsylvania law deviates
from general insurance juris-
prudence or contains nuances
unique to that jurisdiction.
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Reasons Given in Owens-
Illinois for Refusing
Transfer Facts of This Case

contains nuances unique
to that jurisdiction”.
Slip Op. at 2 (citations

omitted).

"Conversely, Keene Because the crucial issues in
Corp. v. Insurance Co, of this case involve the inter-
North America, No. 81-1179 pretation of standard insurance
(D.C. Cir. October 1, policies, Keene's observation
1981), cert. denied, 50 that such principles are not
U.S.L.W. 3711-12 (March unique to the law of any
8, 1982) strongly suggests particular state applies here.
that the issues before Even the issues raised by
the court will not turn American Mutual concerning
on legal principles to the effect of Pennsylvania's
Ohio but, rather, the dissolution statute (Def.
court will primarily be Mem. at 3, 12) are not legal
guided by ‘basic princi- principles specific to
ples governing the inter- Pennsylvania, inasmuch as
pretation of insurance the dissolution statute is
policies.' Id., slip op. based on a section of the
at 10-11." Slip Op. Model Corporation Law which
at 2. has been adopted in a great

many jurisdictions. (See p.
14, supra).

"In fact, the While there are numerous
'interests of justice' active judges sitting in the
may suffer if the case is Eastern District of Pennsylvania,
transfered. It is undis- the docket in the District of
puted that the docket in Columbia is less congested than
the District of Columbia in the Eastern Distric¢t of
is less congested than that Pennsylvania. (See p. 17,

in the Northern District of supra).
Chio and that there is only

one active judge sitting on

that court. Thus, the com-

parative speed of resolu-

tion of the dispute favors

raetaining the case in this
jurisdiction." Slip Op.

at 2.
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Reasons Given in Owens-
Illinois for Refusing
Transfer

"Finally, because
the case involves the
relative responsibility
of two interstate corpo-
rate entities for damage
suits filed throughout
the United States, it is
inaccurate to characterize
the dispute as an Ohio
controversy. It is
actually a dispute that
spills over state bound-
aries in terms of interest
and effect and, as such,
it can just as appropri-
ately proceed in the
District of Columbia as
in Ohio."™ sSlip Op. at 3.

Facts of This Case

Like Owens-Illinois, this case
is intended to resolve the

issue of liability for hundreds
of asbestos damage cases pending
across the country. It is no
more a Pennsylvania case than
Owens-Illinois was an Ohio

case.

CONCLUSION

For the foregoing reasons, American Mutual's motion

pursuant to 28 U.S.C. § 1404(a) to transfer this action to

the Eastern District of Pennsylvania should be denied.

Dated: July 19, 1982

Respectfully submitted; -

db—Z/J Za&'-

David Lesser

SULLIVAN & CROMWELL

1775 Pennsylvania Avenue
Washington, D.C. 20006
(202) 857-1000

-25-



STATE OF NEW YORK )
:SS.:
COUNTY OF NEW YORK)

AFFIDAVIT OF SERVICE

MARK F., ROSENBERG, being duly sworn, deposes
and says that on July 19, 1982, I served a copy of Turner &
Newall PLC's Statement of Points and Authorities In Opposi-
tion To Defendant's Motion Pursuant To 28 U.S.C. § 1404(a)
To Transfer This Case To The District Court For The Eastern
District of Pennsylvania and the Affidavit of Philip L.
Graham, Jr., In Opposition to Defendant's Motion to Transfer,
and Exhibits appended thereto, personally upon Siff & Newman
P.C., Attorneys for Defendant American Mutual Liability
Insurance Company, 233 Broadway, New York, New York 10279,
and by United States mail upon Cole & Corette, Attorneys
for Defendant American Mutual Liability Insurance Company,
1200 17th Street, N.W., Washington D.C. 20036.

Sworn to before me this

19th day of July, 1982

L
\;\\Sh\ N\ -

Notary Publi -
sui; KOENIG C\/

BIOTARY PUBLIC, State of New Yprki
} Residing in Bronx Counly /
Bronx Co. Clk's No. 03-4640
Certificate Filed in
Now York Co. Clk's
Commission Expires March 30, 1983

.




UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF COLUMBIA

TURNER & NEWALL PLC,
Civil Action
Plaintiff, : No. 82-1339
(Judge Flannery)

V.

AMERICAN MUTUAL LIABILITY
INSURANCE COMPANY,

Defendant.

AFFIDAVIT OF PHILIP L. GRAHAM, JR. IN
OPPOSITION TO DEFENDANT'S MOTION TO TRANSFER

STATE OF NEW YORK )
COUNTY OF NEW YORK; 58

Philip L. Graham, Jr., being duly sworn, deposes
and says:

1. I am a member of the Bar of the State of New
York and of the law firm of Sullivan & Cromwell, counsel for
plaintiff Turner & Newall PLC ("T&N"). I have been admitted
to practice before this Court with respect to the presgnt
action.

2. Since 1977 I have been the lawyer at Sullivan
& Cromwell responsible for coordinating the defense of T&N
in all of the asbestos-related litigation brought against it

throughout the United States. As a result, I have personal



knowledge of the cases that underlie the present insurance
claims, of the location of documents and witnesses, and of
numerous other aspects of the asbestos litigation. On that
basis I set forth below some of the factual background upon
which T&N relies in the memorandum being submitted to this
Court in opposition to defendant's motion to transfer.

3. T&N is a‘large English corporation; however,
it has no offices or operations in the United States. From
1934 until 1967 T&N owned stock in Keasbey & Mattison
. Company, a Pennsylvania corporation with factories in
Pennsylvania, Missouri and California.

4. From 1934 until 1937 T&N owned a majority of
the stock of Keasbey; from 1937 until the dissolution of
Keasbey, T&N owned beneficially 100% of Keasbey's stock.
During that period, T&N owned Keasbey's stock directly until
1951. Thereafter, the stock was owned through a Canadian
company, Turner & Newall (Overseas). The sole function of
Turner & Newall (Overseas) was to hold T&N's Norxrth American
investments. At all times T&N owned 100% of the stock of
Turner & Newall (Overseas).

5. 1In 1962 Keasbey's assets were sold to several
operating companies in the United States unrelated to ;&N.
Keasbey thereupon ceased doing business and filed a certifi-
cate of dissolution. The dissolution became finally effec-
tive in 1967.

6. T&N has been sued in over two thousand cases

brought by asbestos workers throughout the United States
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against most of the asbestos industry. Several hundred of
these cases were brought against T&N by plaintiffs and third
party plaintiffs on the theory that T&N is liable to
plaintiff because it was a shareholder and/or the alleged
alter ego of Keasbey. Claimants in these cases take the
position that T&N is responsible for injuries caused by
exposure to asbestos products manufactured, sold or
distributed by Keasbey.

7. Claims against T&N with respect to Keasbey
take several forms. In most of the more recent cases,
allegations regarding Keasbey are explicit. Attached as
Exhibits A, B and C are examples of typical assertions of
liability on account of the acts of Keasbey. Exhibit A
alleges that T&N is the "former owner" of Keasbey, Exhibit B
alleges that T&N is the "alter ego" of Keasbey, and Exhibit
C alleges that T&N is the "successor" to Keasbey. Other
complaints, such as Exhibit D, consist of boilerplate
pleadings that do not on their face show a connection
between the lawsuit against T&N and the connection between
T&N and Keasbey. In such instances, subsequent court papers
may reveal that plaintiff has asserted a claim against T&N
on account of the torts of Keasbey. Attachéd as Exhibzt E
is an example of such an assertion, relating to the
boilerplate complaint attached as Exhibit D.

" 8. American Mutual is a substantial insurance
company that is incorporated in Massachusetts and does

business in the District of Columbia, in every state and
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in Puerto Rico and Canada. Attached as Exhibit F is a copy
of the relevant portion of Moody's Bank and Finance Manual
showing pertinent financial information about American
Mutual as well as the fact that it opefates throughout the
country.

9. Although American Mutual has stated thaé it
has no office in this District, it advertises in the yellow
pages of the Washington, D.C. telephone directory and lists
itself both in the yellow pages ana white pagés of this
directorf as having an office in Towson, Maryland with a
"Washington Area" telephone number. Attached as Exhibit G
is a copy of these telephone listings. I am informed that
Towson, Maryland is an hour or less by car from the
courthouse.

10. Prior to commencing this action T&N conducted
an extensive investigation, including converations with
American Mutual, to determine the extent of coverage that
Keasbey had under policies issued by defendant. Although
the details of our case on the merits are not relevant to
this motion, it may be useful to set out the basis on which
we conclude that standard form insurance policies were
issued to Keasbey over a period of many years. -

a. Prior to the commencement of this

litigation American Mutual was apparently sued
- by injured asbestos worker plaintiffs. 1In that

series of actions, the first of which



is entitled Brandon, et ux. V. American Mutual

Liability Insurance Company, et al., No.

1-387-80 (Circuit Court, Knox County,
Tennessee), American Mutual admitted in its
court papers that it was "the insurer of Keasbey
& Mattison for a period from approximately '1946
through 1965. Coverage was written for products
liability, comprehensive general liability and
liability." American Mutual attached to its
papers in that action standard form insurance
policies that it said had been issued to Keasbey
during the time period indicated.

b. American Mutual supplied to T&N index
cards purportedly showing each policy issued by
American Mutual to Keasbey along with the
effective dates of those policies. It was from
this set of cards that T&N compiled Exhibit A to
plaintiff's complaint, which organizes all £he
policies listed by prefix and places them in'
chronological order.

c. For the later years, unequivocal
business records of Keasbey & Mattison now in
the possession of Turner & Newall in England
reflect the existence of products liability
coverage. An example of such records, showing

products liability in the amount of $250,000 per



person with an aggregate limit of $500,000 under
the policy is attached hereto As Exhibit H.

11. sullivan & Cromwell has been nationwide
coordinating counsel for T&N throughout T&N's involvement in
the asbestos litigation. For a substantial portion of that
period, lawyers responsible for T&N's defense were located in
Sullivan & Cromwell's Washington office. Although those
lawyers are no longer with the firm, the staff of our office
in Washington is fully familiar with the litigation and the
best means of communicating with Turner & Newall in England,
both directly and by courier through Sullivan & Cromwell's
London office. Teletype facilities in our offices allow easy
direct connection with Turner & Newall's offices from our
offices here. 1In addition, Sullivan & Cromwell has compu-
terized typing facilities that permit briefs, affidavits and
other documents typed in Washington to be typed automatically
on compatible equipment in our London office. From there,
transmission of physical documents to Turner & Newall's
headquarters is quite simple. Rapifax communications are
similarly available for transatlantic photocopying of rele-
vant documents. A paralegal in our Washington office has
been working on many aspects of the T&N asbestos case;_for
several years.

12. Sullivan & Cromwell has no office in
Philadelphia and, although -~ at a price -- facilities of the
kind described above are probably available, the cost to T&N

will undoubtedly be higher. This is a major consideration
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given the ever-increasing cost of the asbestos litigation and
the fact that T&N has incurred very substantial losses
worldwide for several years.

13. Defendant suggests that Philadelphia is a
logical forum for this litigation because Keasbey & Mattison
operated there. Our investigations have shown, however, that
there is nothing to be gained by conducting this litigation
in Philadelphia. Keasbey's assets were all sold in 1962 and
were absorbed into ongoing businesses unrelated to T&N. None
of the principal officers of Keasbey at the time of its
dissolution remains in Philadelphia. The president of
Keasbey, for example, moved to California, the next senior
officer moved to Montreal and the corporate secretary moved
to Baltimore. We are not aware of any Keasbey files located
anywhere in Philadelphia. The only relevant extant Keasbey
documents of which we are aware are now located at T&N's
offices in England.

14. Several years ago we did write to one Patricia
Light, at the Bryn Mawr office of American Mutual, seeking
information about the whereabouts of Keasbey policies. Ms.
Light did not supply any information and, in subsequent
conversations with American Mutual's internal counsel-;nd
claims personnel, I was told that it had been foolish to
write about such a matter to Ms. Light rather than addressing
my questions to American Mutual at its corporate headquarters
in Massachusetts. 1In the course of those same meetings I was

also told by Mr. Lake, Assistant Vice President of American
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Mutual, and Mr. Brady, Assistant Vice President and General
Counsel of American Mutual, that no pertinent documents were
located in Philadelphia and that its only documents relating
to insurance coverage of Keasbey were moved some time ago to
American Mutual's offices in Massachusetts. Indeed, Lake
produced from the Wakefield, Massachusetts files of American
Mutual the index cards from which T&N compiled Exhibit A to
plaintiff’s complaint. Lake represented that the only other
pertinent documents still in existence were copies of
standard form policies in effect during the relevant time
periods. He subsequently supplied me with copies of those
policies from his office in Wakefield, Massachusetts.

15. Like American Mutual, we thought it possible
that relevant documents would be found in the court files re-
maining from an antitrust action brought by the United States
against Johns-Manville and Keasbey many years ago. We sought
those files first by a Freedom of Information Act inguiry in
Washington and subsequently by a supplementary search of
files in the courthouse in Philadelphia. We found nothing of
relevance to the insurance litigation, and doubt that
American Mutual will fare any better. In any event,
litigation need not be pedding in Pennsylvania in orde; for
American Mutual's New York counsel to visit the Philadelphia

courthouse to make that inspection.

-



16. Despite months of investigation, we are not
aware of a single witness likely to testify at trial who
lives in Pennsylvania or of a single document likely to
be offered in evidence that is located at present in
Pennsylvania. Significantly, American Mutual names no

such witness and identifies no such document despite its
rank speculation that some such may somewhere exist.

U AL

¢ Philip H/’Graham, Jr.//k’)

Sworn to before me this

l16th day of July
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Bodlly Injury 1iability limits

per person

Bodily Injury iiebility Liaits

per accident '

Property Damage Lisbility Limits

per accidant

Carrier: 7Tce Aetnz Casvalty and
Surety Campazy .

250,000
500,000
25,000

COMPRERENISIVE CTHERAL LIABILITY
Covers: The Ccopeoy’'s legal
lichility foz:

1. Bo2ily injury, sickness or
dicecse izzluding death.

2. Dzzages baczuse of injury to
or destruction of property
including less of use thersof.

A. Bezords Covered ares

1. Precises Cparations

2. Elevators

3. Iadependznt Contractors

Operations

- %, Products
C.-S. Contractual
. 6.

Kalpreetice of llurse
7. Company Spoasored Athletic
Gemag for LTployees
B. Limits of Lizdility
1. Bedily InjSury par peredn
" " per aceident
aggregate products
2, Property Dcoage per occurrence
aggregete operziicas
aggregate protective
ezgregete products
agzgregote contractusl
Corrier: Anerican Mutnal Licbility
Insuracce Coomany .

252,000
500,000
500,009

55,000
309,030
309,000
300,000
300,000

117 "Q-0XTIEZD AIRCRAPT LIASILITY

.ot more tkza 9 passcaoger seats,

w~overs: The (oopaay’s legel liability

Zor Badily Iajury and Property Darege

to cthers resuliing £rom the operstion

or vse of e nea~Ouned aireraft baviag

Limit

of lisbility resulilog frez any 228 all .
2,009,030

occurreaces or zscideats
Medical Peyczpis-Maxiznud eech

passenger (a0t crow) 2,500
¥edic2l Poyzente-Maxinem eech

ceceident 12,500
Adpitted Lignility~lMovimuan eech

pasoeunger 50,000
Adoitted Liability-laxicum ecch

accident 250,000
Carrier: Insu-coce Caspany of

North f=zcorica
Operators ol Caoozzoy afrplone carry
13cbilitly issurssce protecting theilr

intecrest os w2ll 23 1241, Foxlous
single linit ver cccléent 2,000,030
—— o

Coverage as
of 3/31/61

P b at—

.

Preciuvza
Aprrox. Anpual
Per Current Data

Claizs - Ipcurrol
Pnid and Fonrdicg
4/1/80 - 3/31/81
(unless othervice

indiccted)
$ ’ $
§,908 2,795
(¥/1/60 < 1/1/6L:
1,400 - . o
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mencan Journal Ot Nursing T'M
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27 SWwandier 5-9 8115
MERICZN JUNK ~2226 B aw s o - - v- - 332-5762
MERICANKIDNEY
TS5l bem
mercen Leanes Mbq C_lrx . R
Wesansier M se-+ 301876
smerecan Lebei Couners mow Ay W
-mencan Lapor Educaton Center
1747 ConnAvNW ~veomcanse

-MERJCAN LaFRANCE . |
Ao nn Ly hev AN
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1205 16t S mw
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------ - - 327-7473
- -e - 363-3566
L 8S1-18c0
s2-0a%

~SNw »v B33
1StN#- e S22 &.9

- See
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e

o+ 547-4320
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3OIGEIMPINE mom e soevenenas - 52674223
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Lrtmore M,
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Enterprise 1-3054

- 972-1700
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Amencan Lung Associzhon—
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Ny Vew Yoo seeseeens 21224545000
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=33 3
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American My
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=51
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~841-6000
 B41-6030
-~ 841-6201
-~ - 8415065

8416100

- 841-6200
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Tarac! Sunoon, B21-6258
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- Preoertments Not Lustes Alove < - - - 841-6200

- AMS Compuier lu taws Migrobr— .

3577 N Kent 84]-4208

841-6205

- 841-6055

525-1919

322-1000

American Mantme Assn 1412 X SINW =< == 331-1562
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436 NSISW co-reoconorone ~eescc 554-9407

American Marketng Association Of
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ITIMSINwW --
AMERICAN MASSAGE & THERAPY
MDCIAT\DN INC

YNNG L n s e e n s e a e

525-301%
Amenczn SearCoirc 128040 810g - -+ - 563100
2

-+ 541-2400
Amenzan Mecia <em:es Iac

ATIWS AP NW e s s meme e ai e §63-1554%
Amencan-Mecis Ser
e R 963-1554

Arericen Medic2l 2553¢
£25%or™ Dearne~

Crutaco N o« - Vasni-Slor Ares Tel lip- + 684-2451
AMERICAN MEDICAL ASSGCIATIO
L7onSiNy e==m-- L57-1300

amactan Med 22l Assaec
WasAZl RoTon ot -

American Megicz!
emont 2 Sroea 171 NV seeeeo- 363-2339

Amenican Megical (cileses Aopiication
Sernce 1 Duoe (b -

Amencan Megizaiane D
. v.

462-7423

« v+ B25-0500

“al SuselyCo
meeacecoae 255.72

250

me. JSb \LlJ
cwt Balread]

- 953-1323
-- 2835705

3713 est SiLancew 336-2120
Amenican Motet Pv-ntcu inc
AR A b N oo m oo 829-7230
Amencan Motohol Supply Cordoratian
1346 ContAvAW ms-comecancncacas 2932785
Amencan Motoristinsurance Agency
10685 LeethmyFauty =ocomcecvences $3422202
American Motorist insurance Agency
7320 Lire River Turnpnie Annanzaie = == = =« 750-0922
American Motoests ins Co e ml
- 9645019
= 765-8%82

SCI0 W sc v AW -

Mghs Sundavs & hoi-cays Calls
American Movers Conference

117180\ - ¢+ 524-5%3
Amenican Muttier Biacngt; QNI v+ - E32-4C00
Amencan Myseum Case Co 461 M SINW - -~ BL2-1%43
Amenican Musewm Consruction Co

AELMSINN -~ evsrreesesorooe B42-151)
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B709 Parry Ln Loer Washagton Tei g » == - = 261-5853
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: 7 .5 A Yore Rd

wsOr s - mm

washmqmn-\vnhl‘w--éu 170
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-American Mutuat Insurance Co Gt Bostan
152 Fc

Tewsoes o>~ Washingion irea Tetho- - 621-1790
American Mutual Liacsiity insusance

Cu'nou, 72182 .y- Ag
rinzion trep Telho- - 621

1793

) AVER!\.AN N-TIONALthJMNCE

gene 3l 2oent
5418482.0% neat hoy Oron Hu -+ 839-7300
Amenican Nat.onaitasurance Companv—

Ce—z.ration Soginci Chice Lie meanin—
BV aen Cist mgr

L 3C1596-5757
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9017 hec Branet A2
Comrmdeba == <<=~ Berwyn TeINc- - 952-1523
Id-n UrrGen i b3
X .

6192 Caon i & Onom Kl
Orounary Agenc =S Regonai Cfice——
¥ C Rocerison CLuDir Of Asenties

4722 Sangamore Rz §umng: < v v eesan 2291150
AMERICAN NATIONAL METR

COUNCIL 1c23 wass svNw -
AMER] NAVIONAL MORTGAGE

CDRP LIISKSIAM m e e e han - 486-2040

American National Stancasds 1ass

L3S NY AV AW s o me - e 638-4535
American Nationai Standaeds i
10 Mass &v & Thomas Cr W/ = = < 625-8625
American hatural Resources Co
1895 LSiNWe oo moaoconss 466-7430
Amernican Near 25t Rﬂuqte Mding
I322KSNW =cecwencrocanand - 347-2558
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.
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--------- 620-9520
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290~ Sc‘_
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. 468-7727

caaeames §HEal08
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SEE — YELLOW PAQES INDEX

“8 € Tw Chasent 3 Poisusc Trieohoot Campary 1961

Insurance 805

serancs ((on'd)

A puide prouped by
1ypss ol insurancs,
acpsary immeciginly
foLowing theas fislings

CSTATE INSURANSE —Cotinued
NORTHEPN VIR INIA SALSS
OFFICES

SOUTHEAST
LisS m;unnu ASENCY

6354 Di3 Branch A
Camp Springs - -

Amarpenaied Cswaity Imernnce G
Amend Dallay K

4135 2rovn - 547-87C0
e 18rnddecthe Spearid-378-T788

AMERICAN RUTS IXKSURAKTE AGEXCY
Aitsaty 1 9—-Co= 4
o oo = AUTO-CYCLE
~doy s wet Speingheid Conter
§oriia et fakien R - oorenoe349-0020 ALL DRIVERS
ronpheid Mall -
7€ Loiscals RE « cocomen ¥T71883)
WsedheidpnDale Cf
ity Sun Sl - £24-8500
€357 Sal
332 Sala biw $70-31 805 K Glebt AL Arbenemnen ~ens524-8500
307 Maple Aws « 283-4450
Folls Couren— AMERICAN CAPITAL LIFE INSURAXCE CO

16y'weod Swopping Cir
1290-M Mimmit Dr o covenceFEI-DM0
Far
Fairtas Ssusre
V425 Maln St - acncce.
Ur.oersity Ml
10669 S-aconck N
8500 Arliner n Blvd -
h'OPTH.-.'N VIRGINIA SALZS
CFFICES—SEARS B
Alisuate lrseranca Corpanins
Fairtar—

-e-891-6164
$1-165

98-£202.

The Famliy zsviance Company

Mome Otfice
[PLEArE 1T e oR— 7230106
Amesicas Capital Life [nurnace Co
ATISISENW = vecmecenece conea 635-5404

Americon Conturion 1as Apac Ing

€12 K St

£ -
L.Illll'ﬂl cmmr.s L!Fl IISI.IAICI

Local Company - Uty - Endowment -

Falr Osts Mall - - 910150 Howlh - Avcraval - esphalisstion
. s N ot —ees
12063 Low Jaciaen 7732230 bield N O

Storitap—
Tewn Conter Shepping Cir - - o0 o432-8220
ArlIn3! e
21E20 Wiison Bind « - -527.2283
2025 Wiisos Blvd = » -$ST-4990

xsurance
T30 K StNw . 5624000

DELELEHIRED jre Msunaxct—

Lresamarlem A175umrSpelnghr  S1iSag-e.on-oo- 389202
Laramare Sieoping Cbr o avenas! 3'1 9504 Amecicas Forelgs Lesurmace Associzsimn
Sn AF

Londmair Shopping SU - oo andbdi24

--703 341.7131
Wrolbritge—

Marmee Plaza VA o oe-a 703 449008
BASEINCTON CROUP SALES
OFFICE

CLAINS OFFICE

Llizexte Jesuranee Companles

Yirginig Clalemy
Aclingion Bird Fiirz ----498-4300
Wwaw LT - Sovthern W4 Clatm

502 Artingies Bive Farrfar «--$95-4600
Wentgomery Co B¢ Clatmp .

¢ Eimtheif Re Galthersoury -o-258-5700

2ie Ipsurwnce Companies

PXSK S RW o camoenmnconan oo BT

TOX IKSURANCE ASENCY IRC
ISJe % vraen Davighwy

ey Al e-eeeB32400

LEARRTID CASULLTY IXSIRAICL CO

+ LIDPLOWER YOUR AUTOMOBILE
INSURARTE SORBY

> DAL POR LO¥ER AUTONOBNE
haTIS

* MHLDILTI COVERADE -

+ FIKANCING AYAILARLE

TEOERISED AGLRTS"

CAFITCL HILL S.B.
-“..L IV'WWE [ 141 4
RN 3 idiinsi il 1472459

D 0 WNTOWN-N.W,

- 2t«7

" kL 1vS &
RIS Sl T2
NORTHEAST
I-' \FZUNENCE ASENSY n‘
Frooe Ja ong Av NE
NCRTRWZST
PUUITEY IR URANCE RSLET
400 Ca Av W coenmnenon, L1711

oo’

¢ Group Saier 1038 K St MW BZEE23 ),

1A
Arwrican burwries & LibUity Imvrancy
Exscutive Plaza lv
Huat Valiey --Wethingandres TH No--621-4334
LR LAsuTaaca Akaciation
ICISCoanAviW. 2932840

American insursncy Azexistion

1625CannAvNW.293-3010
NERICAE INTDUSATIONAL COMPARIES ™)

Amcriean Hoine Asaurance
Company

Amwsrican Intsmationsl Lite
insvrense Company

Armerican internctional Under-
writers Corp

Hoa Hampehirs insurance QGroup
A2in OlNice £81-4700

12130AAW « cocmcaccannes N1-4700

Americon [urtational Compeniny

AKZRICLR MUTORISTS IESURARCE AGENCY )

1i25 Com AV AW - meevecaveon «ve 6] €700

AUTO-CYCLE
BY PHONE

ALL DRIVERS
&£1-0200

10633 Lot ey Faifarececoacns 2%

LERICAK IATULL IXSURAKSE COS

BETTLR RUSINESS PRITIC.
TION—Wortrrr' Camrensa-

tion, Ll teva of Grae

[ameance pivs LIsb!l:ty and
Fraerty craewees.

ESTTEA PACTECTION FER
PESPLE—LI', Heclth, Pentiony,
Aute, Homevwncry Fire and Thefl

"WLERE TO BUY IT"
LL.‘ Life Dreurnnce Co 7705-4 Yt ¢

onen - WrshAvaTel No- =621 47%0
StV o

ANITO INSURANCE

mg&mmﬂmmw uulunmnm.mumm—

American Mytsa! Jraurance $o Of Bostos

T2:5-A Yert RY

Towaza - socen-WashhrazTel o= - 621 47H
Ararizas Mytusl Liabibsty Jasuenste Lo

1313-A Yoz N4

Towsen « covem-WashhmaTel M—-ui-l?"

Ameriaa Katlena | laserince Compa

p—
Combiration Destrict Officn Lite-Has!three
H W Oues Dt Mgr
321 N wash Abn - 548-1335

Ordinary Draseh. ClesrlMochos e
dm Camsiuli Sonl Aguat
ISwWulis DACh . arees 8573224
Awericas Poas Imurgnce Co
13820k aralpwDr RICEA-conevconenn 468.5900
ERICAN SECURITY IXSURANCE

435 M&it Av KW = =eceemengerns-B244827

American Warraniy

3750PeamyianiaAvNW o ceeneeaa-.347.0032

AUTO
INSURANCE

WE INSURE EVERYONE
IMMEDIATE COVERAGE
LOW RATES
EASY TERMS
AUTO - TRUCK - CYCLE

567-5112

30 OXON RUN DA OXON HiLL WD
EASTOVER SHOPPING CENTER

ANCHOR ASSOZIATES

WE IHSURE

o REJECTED « CANCELLED
o NEW OR UNDERAGE DRIVEARS

ALL- DRIVERS

+ LOW MONTHLY
PAYMENTS

o LOW DOWN
PAYMENT

AHCHOR ASSOTIATES
699-8977

2200 OTIS ST,
MT. RAINIER, MD.
Comer Of Exstern L P 1. Ave
{D.C. BKE)

Ardrwa Phllp § Wrodwar?
Armedn Coclfla 1320 M Sihw
Armetle Lowis T 1220 ¥ SONW

Apcetis James L €27 20nin0r Brth
Ariin Rueciph LU ¢ JELL0AMAYRW o0e- 2444200

Arli=gton.
S5123re 51§ AA

SCCIATES
3200 Gt Sl MY b aint seee -
Cw A€ At 'm h-q.

Sre
RIS I MR
nuE.-n—bm APl m-mececemrsmonans 5248277
Arsersos Noract B 724 3Wiachv beth - okS4.4753
ARDOYER EOMPANIE
e BNTS
BEPRARD MARZE(L

ILCTSrring $1Sny- 2ES-TYR

urmuz I!’UE&'{"F ASEXCY

Rorthora Vitgial: « Compiste Insursnce
Sorvices
T8 1Mapie ™ Annentelt encavean

brtimsts

Coyvisl D14y Insurance Agency
{{aasianed )

ARMORPLATE INSURANCE INC

“Make & Date
With Armorplete”

AUTO INSURANCE
FOR ALL DRIVERS

CANCELLED » REFUSED . LAPSED
IMIAEDIATE COVERAGE
BUDQET PAYMEKT PLAN

.C., MD.,
Open Daliy To & PM; St To 1t PM
B Soe Owr A¢ At Thia NHeadiag
WASRINGTON, D.C.

528-5660

2318 Rheds Iniand Ave N.L
(Near Bovth Dekats Ave.)

DISTRICT HTS. TAKOMA PK,
736-6880 270-0200

Wi Merdare Plks  $301 Lavrel Ave.
(At Bilver HUL RE.) (At Lastern Ave.) |

Armorpiale Insarance lag

6219MarierzPis DistMgty memcoeace 736-4980
See Dur A¢ &1 TS Neading

drerol Mithael J &

SylinePlan syl r
FUUEAUREN « nvevanconcvonsoonsabTl 4800

Ashiey Imurance Apency Inc

All Linss of Imsvrance
1081Saring S1iSay

Apsciated Inicrance Menageme:

L882CIATION FIBUF INSUR

35 um $11Spy-387-4098
cE

ACMIX!ISTAATO

RS
Plaaning Aad Aaminlntretien

NIIWIHAAN cemrcn-cevassras 3384242
LSSURAXCE IXCORPORATLD
Aroteasionel Inswronce Brokery - Alweys
Aumm
T02EPIANW comncosnoacmens. - 337-3282

lTLLXTIC CDM’PLIII.S TNE

l‘l’uh’FYlC WUTUAL INSURANEE

e
Al Mmhn U-hrd DV DC

A

ln‘ln
vl' N er-c'nnbllon Na--6214270

UY Sall Atisnlse :snnu "

---421-4270
B3 INASINWIATASE

B
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Avte  Marimg
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SRODFieetwsodNe MELoay oo -ES3-AS0D

EBLw Li?

AUSTIK THI W 'I’tb IIS AGCY Inc
AVEMCO CROUP 'I'Ml—'

Sroad FilsCn-503-1200

AVEMID Aireratt Investment Corperation
T3ISWlihAr betho986-4TR
AVEMTO Corporation T31SWishv et ~986-4700
Averncy Inturance Brekerage Inc
Mt Parma Of ineureni
TAITWiAY Btk o=
Anere 1morraee-Lemne
Low Cost Aireraf: 1asvte.
T2i8Wahv Beth -oo

Serving Vs -Md - DC
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INSURANCE

* Genersl Avistion » Co-porste
o Ingustrial s 138 Ops o FBO'p
* Halicopier « Lessebeck

A Div. O Northem Virginle Ins. nc.

671-8600
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(Continped Nosi Page)
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:STERI DISTRICT OF TEWKESSEE, SOUTH

§2]

i DIVISION

S
In4 RALPH KOLTON znd wife,

WILL )
ONEDA ARN P. HOLTON,
(
Plaintiffs, -
) ) ,
VS. CIVIL ACTION
( RO. 1-77-294
) .
JOHNS-HANVILLE SALES CORPORATION, )
ET AL, (
Defendants. )
. PLAINTIFFS' BRIEF OF LAW IN SUPPORT
OF THEIR RESPONSE TO DCFENDART'S, TURNER & NEWALL,
LIMITED, MOTION TO DISMISS . -
I.-  The Defendant, Turner & Wewall, Limited, coﬁtrolled

and Mattison Compznv.

It is generally held that it is necessary that some-
thing more than ownership of virtually all of a subsidiary's

stock by a parent corporaticn be shown prior to holding the

perent lizble for the torts of the subsicdiary. Califf v. Coca-

Cola Co. (D.C., Ill.) 326 F. Supp. 540; Lucas v. Mobile 0il

Corp. (D. C., Tex) 331 F. Supp. 957.

The principle is also well—establishéd that where a
parent corporation not only owns 2ll of the common stock of the
subsidiary but there is also zn identity of directors and other
"enlacements and interweavings between the two companies” the
parent should be held to answer for the torts of the subsidiary

Hhnolds v. Litton Industries, Inc., (D.C., Wisc.) 326 F. Supp.

965.

In the cese of 4Amcricen Trading & Production Corp.

Fischbach & loore, Inc., (D.C., I11.) 311 F. Supp. 412, the

Court stated that there werc three elements necessary to estab-
lich 2 parent company's liability for the terts of its subsidic

These elements are as follows:
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Q" CIV. 1 (10
CUMMDNSE IN A 2L ALTION R iFermerty Ti.C. Form Nafie hes. (buid))

Huited States District Court
FOR THE .
EASTERN DISTRIC'.{' OF TERKESSEE, SOUTEERN DIVISION

ERTEREL

Civil. ACTION FILE NoO. ﬂ%
WILLIAM RALPH HOLTON and wife, ONEDE ANN P. ]
EOLTON
Plaintiffs
vs. f"'\,

cra B

JOXENS-HMARVILLE SALES CORP., RAY-3ESTOS~MANHARTTAN, INC.,
TEE CELOTEX CORP., ROCK WOOL MANUFACTURING CO|, IKC.,
FORTY EIGET T‘\'SU"...A"‘.J.O‘Z.[,.. Yo+ ERGLE-PICHEER IND., IN
ARMSTRONG CORX AND INS. CO. UKARCO INDUSTRIZS, INC.,
KZENE CORP., PITTS3URG- CERXVII\G CORP., OWINS-CORKING
FIBSRGLI—.SS CORPORATION, FIBREBOARD CORP.,
L~:S ASBESTOS CO., GAF CORPORATION, NICOLET
I‘ DUSTRIZS, SCUTHIRN ASEESTOS COMPANY, MOLMZS
INSURLATICNS, LTD., OWENS-ILLINOIS CORP.
FURNER-NIWALL, LTD., EMPIRE-ACE INSULATION
DU TURING CORPORATION

€. sUMMONS

De{endant -
To ihe zbove named Defendant
You zre nerchby summoned znd required to serve upon

Paul T. Gillenwater
Gillenwater znd Wnelchel

plaintif’s attorney , whose address 6401 Baum Drive
Knoxville, Tennessee 588-7465

zn arnswer to the complaint which is herewith served upon you, within 20 gevs after service of this
summons upon You, exclusive of the day of service. If you f2il to do so, judgment by default will be
t.,ken zpainst you for the relief demanded in the complaint

KARL D. SAULPAW, JR.

6 Clerk of Court.
&:'p:rly Clerk.

Date: Neverber 21, 1977 [Seei of Court)

NOTE:—Thic summone s itcucd purcuant to Jiule 4 of the Fedcral Rules of Civil Procedare.
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IN THE UNITED STATES DISTRICT COURT

FOR_THE EASTERN

DISTRICT OF TERNESSEE, SOUTHERX

DIVISION

WILLIAM RALPH NIOLTON. angd wife,
OREDA ARN P Hulxoh

Plaintiffs,

JOENS-MARVILLE SALES CORPORATION

Successor bY meryger to Johns-Manville
Products, Inc, c/o 1614 Island Home
Pike, Knoxvllle Knox County, Tennes-
see;

RAYBESTOS -MANHATTAN, Inc.

A New Jersey Co1poraLlon
c¢/o'C. T. Corporation Sysbem
Stetutory Agent

Union Comsmerce Buildin
Cleveland, Ohio 44115;

TBE CELOTEX CORPOR ATION,

A Delawzre Cor podelon

c/o C. T. Corporation Svs ea
1412 Remilteon Bank Bullql;g
Knoxville, Tennessee;

ROCK WOOL MARNUFACTURING COPANY
IRC., An Alabema Corporaglon '
ieecds, r‘&bama

THE FLINTKOTE COHPANY

A Massachusetts C01uorat10n
c/o C. T. Corporation Sys;em
Statutory Agent
Carew Tower
Cin;innati, Ohio;

FORTY-EIGHT INSULATION TuC.
An- LIT&UO*S Corporacion, '
Post Ofiice Box 1148

Aurora, Illinois;

EAGLE-PICHER INDUSTRIES iNe
An Ohio Corporation, —— —
580 Walnut Street

Cincinnati, Ohio 45201;

‘r:o. /-77- .??{7‘
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ARMSTRONG CORK AND IWSULATING COMPANY

& Pennsylvania Covporation

c/o Attorney Robert R. Campbell
Kodges, Doughty & Carson

911 Eemilton Bank Building
Knexville, Tenncssee;

URLRCO IXDUSTRIES, INC.,

£n Illinois Ccrporation

c/o C. T. Corporation System
Statutory Agent

1412 Hamilton Bank Building
Knoxville, Tennessee;

KEENE CORPORATION

A Delaware Corporation

c/o Prentice-Hzll Corporation
System

450 Maclellan Building

Chattanocga, Tennessee;

PITTSBURGH -CORNING CORPORATION
A Pennsylvania Corporation

One Gatewzy Center

Pittsburgh, Pennsylvenia 15222;

'u, CO"‘1 CG FIZERGLASS
A Delaware Corporation
¢/o C. T. Corporation Systex
Stetutory Agent
1412 Hemilteon National Bank Bldg.
Knoxville, Tennessce;

rIB?EBOr?D CORPORATION,

A Delaware Corporetion

c/o C. T Corporation System
Statutory Agent

1412 Hemilton Bznk Building
Knoxville, Tennessee;

LTLAS LSBISTCS COMPANY
A Cezrnzagien Corporation
5600 Hochelege Street

Yontrezl, Canada;

CAF CORFORATION,

A Delzvare Corporation,

c¢/o Huegh J. lNcore, Esqg.

Attorﬁey at Law

1100 Americen Rational Ban< Bldg.
Chattznocga, Tenmessee;

NICOLEZT INDUSTRIES, successor by

merger to Kcasbey & Mattison Company
A Pernsylveniz Corporetion

25 Skippzck Pike

Brozd Axe, Pennsylvenia 19002
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A Iorelgn corgoration,

SOUTHERN ASTESTOS COMPANY,

Thermoia Division,

Subsidiary of H, K. Porter
Compeny, Inc,

Seabord Street,

Charlotte, North Carolina 25206;

HOLMES INSULATIONS, LTD.
Subsiciary of Tabcock & hllcox
561 Scott Road

Post Office Box 2079,

Sarnia, Ontario, Canada N7T7L4;

OWENS-ILLINOIS CORPORATION,

An Illinois Corporaticn,

c/o C. T. Corporation Sys;em
Statutory Agent,

1412 Unitec American Bank Blug,,
Knoxville, Tennessee;

TURNER-NEVALL, LTD.

A foreign corporatlon, upen whom
service of process may be had
through the Secretary of State
at their registered address at
77 Fountain Street,

Manchester, M22EA, Englend;

LMPIRE-ACE INSULATICH
MALUTACTURING COAPORATION,

1 Cozine Avenue
Brooklyn, Kew York 11207;

Defendants,

el e N e N e T N N T = T - NN

COMPLAINT -

Come the plaintiffs, residents of the State of Tennes
znd sue the defendants, znd each of them, for damzges both comp
satoryvand punitive and for cause of zction say:

I

Defendants zre 21l corporztions incorporated under th
1zws of the variovs Stetes of the United States, as well as
Canzdz znd England, zs indicated for each corporation in the
czption hereof and 211 of whem may be served zs indiczted in th

czption hereof or under ané by virtue of the Laws of the State

See,

[

e
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or employee for service as indicated in the czpticn hereof, or
through the Secretary of the Stzte of Tennessee.
1T
That defendants, znd each of theﬁ, in the past have

been engzged in the menufacture, sale and/or distribution of

asbestos and ésbestos-containing materials.
111
That the male plaintiff has from 1942 been zn asbestos
insvlation zpplicator who during the course of his employment
used and installed asbestos-containing thermzl insulation pro-

Cucts manufactured, distributed znd/or sold by the defendznts.

That these products were used by the mele plzintiff in the manzer

and for the purposes for which they were intended. That these
procducts, at the time male plzintiff used then, were in the sa-

concdition as when they left defendants' control znd possession

v

That when used by the ma2le plaintiff, ané manufactured
y . »

distributed znd/or sold es zforeszid by the cefendants, said
asbestos-containing thermal insvlztion procducts were in a
defective znd unrecasonably dangerous condition in that they we:
in 2 condition not contemplated by the mele plaintiff a2s az for
scezble user.
v

That 2s 2 dirdct result of the defective znd unreason
ably dangerous condifion of the products sold or distributed by
the defendant, male plzintiff inhaled zstestos fibters in the
cdust cmitted by the normal use of sezid preoducts, proximately
causing him to cevelop the disezse cf asbestosis and/or its re

maladies. That male plaintiff has suffered and will centinue

IR

to suffer pain, mentel enguish znd his 14
shortened. Further, his injuries are permanent in nature znd

has incurred medical expenses and will centinve to incur medic

e expectancy has been

4
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expenses in the future in an effort to medically control and
monitor his disease or diseases. Male plaintiff further alleges
that he has been cazused to lose wzges to cate znd that his
zbility to earn an income has been greatly iﬁpaired;

VL

That the plaintiff, Onecdz Ann P, Folton , is, and

was, the lawfully.wcdqed wife of the mzle plaintiff &nd as a result

of his contracting the aforeszid disease or diseases, she has
been deprived of her husband's services and consortium and,
therefore, she has been damaged.
" VvII
Plaintiffs allege that the defec;ive znd unreasonably
dangerous condition of the asbestos-contzining thermal insula-
tion éroducts manufactured, sold, and/or distributed by the
defendant were the direct and proximate czuse of their injuries,
losses and dazages and that plaintiffs were without fault in
the premises.
YIII
Plaintiff learned of his disease as stated on
December 6, 1976.

WHERETORE, male plzintiff sues the defendant for compej-

satory damages in the amount of ORE MILLIO:N FIVE HUNDRED THOUSAND

AND NO/100 ($1,500,000.00) DOLLARS 2nd femzle plaintiff sues the
defendant for ccmpensatory damzges in the zmount of FIVE HUKDRED
THOUSAKD AND NO/100 ($500,000.00) DOLLARS; and both plaintiffs
sue the dgfendént, for punitive camages in the amount of THREE
MILLION AKD NO/100 (§$3,000,000.00) DOLLARS and costs znd demand
a jury to try this cause,

WILLIAM FALPH HOLTON znd wife,
ONEDA ANN P. EOLTON N

| cerify this Is o true and

P
correzt copy of the fercgolng ﬂ \
filec v '////J/ '-)//1’/'< BY: - /¢/

. GILLERRATER ANT

ATTORNEYS PO /¥

\ 6401 EAY DRIVE
KNOXVILLE, TERNESSEE 37919
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. CIV, 22 A 4%i3)
THIRS.FARTY SUMMONS IN A CIVIL ACTION

- " Yriein
. —. - N R
Uuited States Bistrirt Court Loisiaee

) cL e©
FOR THE AL a
u(?&, e \9\
EASTERN DISTRICT OF TEXAS 0 b

BEAUMONT DIVISION

) CrviL ACTiON [ 31N 3 Nn.g.la_l_:ﬂs_-cp‘

RODNEY J. BARGRAVE, - S | R
Plaintiff
v.

r SUNMONS
FIBREBOARD, INC., ET AL,

Defendant and Third-Party Plaintift
A

TUFNER & NEWALL, L1TD.,

Third-Party Defendint J
To the above-named Third-Party Defendant:

You are hereby summoned 2nd required to serve tpon  2lvin E. Wiggins,

Q
plainti's attorney, whose address is YOung & Morrow \\,\
: 520 South Twin City Ewy. Y

Nederlznd, TX 77627

and upon Jack E. Urguhart, Holtzman & Urquhart,

who s atlorney for the 2bove-named defendant and third-party plaintifi, and whose address is

Tive Greenway Plaza, Conoco Tower, Suite 600, Houston, TX 77046,

an enswer o the third-party complaint which is herewith served upon yvou within 30  days after t-
service of this summeons upon yon exclusive of the day of service. If you {zil to do so, judgment

defzult will be taken agzinst you for the relief demanded in the third-party complaint. There is 2

to answer. . . MURILAY L. HARRIS

Deputy Cle:
Dated: /R-7-8/ : {Seal of Court)

Nnte.~This rummons is issued ;ur"s\;lnl to Fule 1 of the Fedrra) Rudes of Civil Mrocedure



LIPSO Y

[P

,', . ) . 7 t-v\v an a (LR
u. S, DISSARIC
IN THE UNITED STATES DISTRICT COURT [ASHRAN GSTRC
! nEe-
FOR THE EASTERR DISTRICT OF TEIXAS SEC-4
BEAUMONT DIVISION MURRAT L s
wan' €. 2t
RODKEY J. HARGRAVE . 5
. $
vs. § CIVIL ACTION NO. B-81-
§
§

FIBREBOARD, INC., ET AL

THIRD-PARTY COMPLAINT

TO THE HONORABLE JUDGE OF SAID COURT:

NICOLET, INC, ("Nicolet"), Defendant in the above-
entitled and numsered czuse files this Third-Party Complaint
complaining of Turner & Newall, Ltd., (T & N}, as follows:

I.

Nicolet is 2 New York Corperation with its princip:
place of business in Pennsylvania. Turner & Newall, Ltd. is
public corporation orcznized under the laws of the United Ri:
T & N may be served by forwardinc surrmons to the Senior Mast
the Supreme Court, Royal Courts of Justice, Strand, London, i
2, for service on Patrick wWaldéron Ccbham Griffith, Chairpan;
Turner & Newall, Ltd., at its :egis:eréd office St. Maré's
Parsonage, Manchester, M3 ZNL,.pursuann to the provisions of
Convention on the Service Abroazd of Judicial and Extrajudici:
Documents in Civil or Ccmmercial Matters. T & N has done bu:
in Texas giving rise to this cause of action as more fully st
in the following perecreph. Jurisdiction of this cause is &
upon diversity of citizenship and amcunt in controversy in e»
af $10,000, exclusive of costs. .

II.

This is a complaint by Ricolet seeking a declarato:
judgment, in a case of actual controversy pursvant to 28 USC?
§2201, that T & N is the successor in interest to Keasbey an¢

Mattison Company (K-M) and that T & N is liable for injury c:
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by Plaintiff's alleged expcsure to insulztion products manufac-
tured by K-M. Nicclet 21so seeks indefnity and contribution frc
T &« R in the event a judgment is entered a2gainst it.

III.

Plaintiff has sued Nicolet feor damages which he allege
to have sustained 2s a result of exposure to asbestos containing
insulation products manufactured and distributed b} Nicolet and
other defendants. Nicolet specifically denies these allegations.
Plaintiff further alleges or will allege that he was exposeé to
asbestos contazining insulation products menufazctured by K-M, and
he alleges that Nicolet is the successor in interest to K~-M and :
liable for injuries caused by exposure to products manuf;ctured 4
F-M. Nicolet denies each of these zllecations, contained in
Plaintiff's Original Compleint, & copy cf which is attached to
this Third Party Complaint znd incorporzied by reference.

Iv.

Prior to its dissolution, K-M was a wholly owned sub-
sidiary of T & N. The rrofits from sales of asbestos insulation
crocducts solé by K-M accrueé toT & N. Tg K operated Keasbey-
Mattison as an internalAéivision rather than as & separate
corporation, ignoring the separate existence of K;M. T & N, or
its wholly owned subsiéiaries, supplied 21l of the asbestos used
in the manufacture of K-Y products prior to September 1962. T & !
ultimately received the czsh paid by Nicolet for certain assets
owned by K-H prior to its dissolution.

V.

Nicolet has been recuired and will continue to be
recuired to pay jﬁdgments and contribute to settleménts where
Plaintiffs have not been expcsed to Nicolet products, but only K-¥
products. Consequently, Nicolet seers a judgment declaring that T

& N is the successor in interest to Hezshbey-Mattison or, alterna-

tively, that Reasbey-Mattiscn was the zlter ego of Turner &

Newall, Ltd, and thus lieble for injury causcd By K-M products.
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Alternatively, if juégment is entered against Nicolet

.

vI.

based on Plaintiff's alleged expcsure to profucts manufactured by

Keasbey-Mattiscn, Nicolet is entitled tc indemnity frem Turner ¢

Newall, Ltd. fcr the full azmount of such judcment because T § N

supplied the asbestos fiber used in the manufacture of K-M insula-

tion products.

Further, if Nicolet is liable to Plaintiff under the

VII.

allegations contzined in his Original Complaint, Turner & Newall,

Ltd. would also be liable and is thus a joint tort—féasor, and

Kicolet is entitled to contribution for the reasons set forth in

the preceding peragraph.

WEEREFORE, Nicolet pravs that citation issue reguiring

Turner & Reweall, Ltd.

declare that Turner & Newall,

to appear &nc answer &né that

the Court

Reasbey and Mattison and lizble for harm caused by its insulation

td. is the successer in interest to

procucts or alternatively, that Keasbey and Mattiscn was the alter

ego cf Turner and Newzll, Ltd. or zlternatively, that Nicolet be

incdemnified by Turner

&«

Newzll, Ltd. in the event

nt a judgcment is

entereé zgainst Nicolet, or that Turner g Newall, Ltd. be reguired

to contribute vnder the laws of the State of Texas if any judgment

is entered against Nicolet and that Nicolet have its costs, and

for such other ané further relief as to which it mey be entitled.

HOLTZMAR & URQUEART

BY: ‘:;;ZL/UZ;/'é%iLAA;;f%_-

JACK & URGUHART
T2x {o. 20415600
JRMES H. PCWERS

TBA No. 16217400
Five Greenway Plazea

Conoco Tower - Suite 600

Houston, Texas
Teleghcne:

77046
(713) 850-0511

]
)
'
!
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; K CERTIFICATEZ OF SERVICE

‘ I certify that a true ané correct copy of the fecregoing

Thirg-Party Complaint was sent to all counsel of record on this

4 . 2anA day of £7A_Lﬁ44iéﬂgg , 1981, by certified mail, return

receipt requested. ’

JAMES H. POWERS

8l St e e e



135 Green Street
¥oodbridge, New Jersey 07095
Tel. (201) 634-7880

ENTERED

MORLEY, CRAMER, TANSEY, HAGGERTY & FANNING, ESQS. |

Attorneys for Defendart, NICOLET, INC,

SOPHIE VILOIS, as Executrix of
the Estate of Josasph M. Vilois,
deceased, and Individually,

Plaintif?f,

JOHNS-EANVILLE CORPORATION;
JCHNS-YANVILLE PRODUCTS CORPORA-
TION; JOHNS-MANVILLI SALES
CORPOPATICN, AXMESTRONG COK
CCYPANY, also known as ARMSTRONG
WORLD INDUSTRIZS, INC.; THE
RUBZROID CCQUPANY; GAF CORTORATION;
PABCO, also known as FIBESEBQARD
CORPORATICN; NICOLET, INC.;
OWENS-CORNIXG FIBERGLAS CORP.;
UNARCO INDUSTRIES, INC,;
RAYBESTCS-NATAATTAN, INC.;
STANDARD ASBISTC3S MUANUTACTURING
AXD IKSULATING CO,; KZASBY-
MATTISON; NICOLET, INC., a
successor to KEASBY~UATTISQON;
CLIFFORD SHECKLER; JOHN DOE 1
through JCEN DOE 30,

Defendants,
: and
NICOLET, INC,

- Defendent/
Third-Party Plaintiff,

-vs-
TURNER & NEWALL, LTD.,

Third-Party Defendant.

e

.

.o

e

.
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SUPERIOR COURT OF NE¥ JERSEY

LAW DIVISION
UNION COUNTY

DOCKET NO. L~53715-80

Civil Action

THIRD-PARTY CCHEPLAINT




Defendapt/Third-Party Plaintiff, NICOLET INC., by =
Third-farty écmplaint against Third-Party Defendant, TURNER
NEWALL, LTD., says:

FIRST COUNT

1. Defendant/Third-Party Plaintiff, Nicolet Inc.,
a defendant in o case entitled Sophie Vilols, etec. -vs- Johr
Manville Corporation, et al filed in the Superior Court of }
Jerscy, Union County on June 1, 1881, Copy of saild Conplai:
Amendzent to Complaint and Hore Definite Statement to the
Complaint is annexed herewith and made & part hereof.

2. Plaintiff alleges that Nicolet Inc. is liable
her,  inter alia, by virtue of 1its being a successor corpora
to Kezsby-Mattison Corperation. Keessby-Mattison Corporatic
at all relevant tinss, a whollf owned subsidisry of Turner
Newall, Ltd. and was oparated a2s & mere instrunentality, ag
or depart=ent of that ccrporation.

3. roper & Newall, Ltd., at all relevant tizes,

the alter ego of Keasby-¥attison and, therefore,'chargeable
its torts,

WHEREFORE, Defondant/Third-Party Plaintiff,6 Nicol.
is entitled to common law indemnification foT ani liabilit:

which it may be assessed based upon alleged successor liab

including all costs and counsel fees,

SECOND COUNT
1. Defendant/Third-Party Plaintiff, Nicolet Inc.
herein repeats the 8llogations of the First Count ag if fu

set forth &t length herein,

-2~



A ream . - Te1 =~ -
CCUNTY Or HLUWEPIN FOURT.. SUDICIAL DISTRICT

iLoi oy L8 . »c' : ._0
-—_——-_m.-—---—-‘-"__-_—__-T--- ' ENTERE})D
Alice Mary Garficld and gL‘“;;a, R BE
Philip James Garfield, SRS n R . Qﬁ&£3l£$ﬂﬂ*kw S

270 6

o
Plaintiffs, SUMMONS
vs.

Fibreboard Corporation
(formerly Pabeco): GAF
Corporation (formerly

Ruberoid Corp.); Jchns-Manville
Sales Corporation; MacArthur

, Corporation, a Minncsota . Filf TaRE0
g corporation; Nicolet Industries, §ELC -f L i
A u Inc. [successor-in-interest to C O 4FLIF £ za o0
S m and to qLpmL 0 T.nu
- Kecasbey Mattisdon Company); :,:“{ o
Owens—-Corning TFiberglas Corpora- it -
+ion, a Delawarc corporation; =S SRR

and Turner and Newall Limited

(formecr owner of Keasbey and e )
Mattison Company), SEINEL SREQ0S. 0
Mo YERIN Loty

TR NN EN

Defendants.

THZ STATE OF MINNESOTA TO THE ABOVE NAMED DEFENDANTS:
You are hercby summoned ané recuired to serve vgon

plaintiffs attornevs an Answer to the Compiaint which is

herewith served upon you within twenty.XZO) cdays after

scrvice of this Summons upon you, cxclusive of the day of ' .

service. If you fail to do so, judgment by deizult will bé

taken against vou for the relicf{ demanded in the Compiainf.

SCH&}\’EBEL GOCLTZ, %IBBEN & BANSON, P.A.

e (, il

- Dv: \
- John C. Goect C /
4924 1IDS Center
Minneapolis, Minnesota 55402
(612) 333-8361

ATTORNEYS FOR PLAINTIFFS



COUNTY OF HLNNLPLE rouURy JOICIAL LIsTRICT

Vvs.

RO B S SOV
Alice Mary Garficld and - S e, :..;_{,‘..‘”:',”,‘, ENTERED
Philip James Garfield, .
Plaintiffs, - . COMPLAINT
& 788270

Fibreboard Corporation

(formerly Pabco); GAF
Corporation ({formerly

Rubercid Corp.): Johns-Manville
Sales Croporation; MachArthur
Corporation, a Minnesota
corporation; Nicolet Industrics,
Inc. (successor-in-interest to
Sall Mountain Company and to
Keasbey and Mattison Company):
Owens~Corning Fiberyglas Corpora-
tion, a Delaware corporation;
and Turner ané Newall Limited
(former owner of Xeasbey and
Mattison Company),

Defendants.

rh

Plaintiffs for their Complaint herein, state and allege
as follgws:
I. PARTIES
Plaintiffs arc rcsidents of the State of Minncsota.
Defendants (which shall be understcod to include all entities
identified in parentheses in the titles above) are or were

manufacturers of thermal insulation products containing

asbestos.

II. CAUSES OF ACTION ' —_

Plaintiffs allecge causes of action in negligence, stfict
liabilig} for manufacture and sale of dcfective products, and
breach of express and implied warrantics of merchantability
and fitness for intended purposes.

III. FACTS

1. At all times relecvant to this action, the defcendants
were cngaged in the manufacture and sale of insulation products
containing dancerous amounts of asbestcs.

2. Plaintiff Alice Mary Garficld is the wifc of
claintiff Philip Jenmes Garfield, a mexkcer of Local 34 of the

wsscciction of Heat arnd Treos:t Insuviatcrs and

F U



J. GET

r exposed to thermal _nsuelation

[

lelé was zogco.-tedl:
products manufactured by defendants which, althougyh preperly
uscd by plaintiff Philip J. Garficld, produced dangerous
concentrations of asbestos fibers in the air in the areas
where he Qorkcd. These {ibers accumulated on his clothos
and body, and wecre transported to his home, where Ehey chc
inhaled by plaintiff Alice Mary Garfield. As a result of
Lhat exposure to usbcs;os Libors, plaintliff Alice Mary
Garfield has contracted severc lung disease.

3. As a result of this discase, plaintiff Alice Mary
Garfield has suffered damages in the following respects.
She has undergonc, and will in the future undergo, great
pain and sufferiny. Her life cxpectancy has been scverely
shortencd. She has incurred, and will in the future incur,
substantial medical expenses {or the treatment of her condition.

Damages total an amount grecater than Fifty Thousaend ($50,000.00)

4. Plaintiff Philip Jamecs Garficld has incurred scparate
damages for loss cf the full sérvices{ soclety, &nc companionship
of his wife, Alice Mary Garfiecld. llis dainages a2lso exceed Fifty
Thousand ($50,000.00) Dollars. ’

5. Defendants caused plaintiffs' injﬁ:ies and damages
as stated above by theif negligence in manufacturing and selling
asbestos products which they had rcason to know wpuld endanger
the health and life of pléintiffs Alice Mary Garfiel@_gﬁﬁ Philip
James Garfield, without warning them at the time of sale, or
subsequéhtly, of the danger to their health and life from
those products. Defendants were further negligent in failing
to adecuately test their insulation products to determine the

hzzards to users of those products and to others exposed to
dust from thosec products. Deflendants were further negligent
in marketing insulotion products containing dangerous amounts

of asbestos when, by the exercise of reasonable care, defendants
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6. Defendants causdd plaintiffs' injuriecs and damages
as stated above by manulacturing and selling asbestos insulation
products which were éefectivé in that they were scld without
warning of the dangcrs they posed to the health and-life
of plaintiffs and without instructions as to safe us¢, and
which were further defective in that they werc nct acdeguately
tested by deflfendants, and which werc further defective in
that, recygardless of whether they werc marketed with appropriate
warnings, they were unrcasonably dangerous to the user and
should have been withdrawn from the market and replaced by
safer products not containing asbestas.t

7. Defendants causcd plaintiffs' injurics and damaues
as steted above by manufacturing and selling asbestecs insulation
products'which faile¢ to meet express ancé implied warranties
of merchantability and fitness for intended purposes upon which

plaintifis Alice Mary Garifield and Philip James Garfield had

a right to rely, and did rely. For kreach of these warranties,

z

cdefendants arc liable to plaintiffs for their damages.
8. Defendants intentionally concezcled the dangerous
nature of their asbestos insulation products from plaintiffs

and the public ip general in order to increase their own profits,
and thus recklessly and heedlessly caused plain&iffs' inj;;ies
and daﬁagcs as stated above. For this intentional and reckless
wrongdoing, dcfendants should be subjected to punitive damages
as an e;ample to others who might be tempted to engaged in
similar misconduct.

WHEREFORE, plaintiffs.dcmand relicf as follows:

1. Compensatory damages for plaintiff Alice Mary
Garfieid in an amount greater than $50,000.00;

2. Compensatory damages for pl;intiff Philip Jamecs
Garfield in an amount greatcr than $50,000.00;

3. Punitive damsages in an amount ¢greater than

$50,000.00; and
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Barnwell, SC 298612
CO-COUNSEL FOR PLEINTIFFS
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COUNTY OF HENNLDPIN)
Connie Mae Skarp ' being first duly sworn upon

deposes and states Lhat on the _24th day of February

1982, she served the attached Summons and Complaint ubon

defendant (s) below named, personally, by lcaving with thcir
reyistered ayent for scrvice of proccés, C. 'T. Corporation,
10th Floor, Midland Bank Building, Minneapolis, Minnesota,
liennepin County, by Aanding to and leavipg Qith.

Millic Xnutson , truec and correcct copics thereof:

GAF Corporation (foimerly Ruberoid Corp.)
Johns-Manville Sales Corporation:

Owens~-Corning Fiberclas Corporation, a
Delaware corporaticn

Suascrlbed and sworn to before me
this,- ,1' "day of . sz, 1982
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Notary Public 1

FPUPRUR R
LINDA M. 8OURGEOIS i

NQTARY eJoLIC - MIN\‘ESOT
RANMSEY COUNTY 3
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