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July lu, 1978

Mr. Marcel Cossette

Quebec Asbestos Mining Bssaciation
University of Shexbrooke, P.Q.
Sherbrooke, ' QUEBEC J1K 2R1

Dear Mr. Cossette:

Ithas come to my attention that the réquirement for caution labels as stated
in paragraph 5.3.1. of the 12th draft of the ASTM E-34 Standard for Occupational

Exposure to Asbestos is unw0rkable as written.

The wording “caution labels should be affixed to all raw materials, mixtures, .
scrap, waste, debris, and cother products containing asbestos fibers, or- to. the:.r
containers,” could be intexpreted by the courts, " in the absence of any qualifymg
minimum concentration of asbestos fibers in the product, to mean any concentration -
above zero,- Such an interpretation was taken by the courts in the- case:GAF Corp- o )
oration v. OSAHRC and Dunlcp (No..76-1028).3in relation to thé OSHA asbestos: ‘standard
requirements for medical exams for exposed employees. The court ruled that "con-
centrations of asbestos", as.stated in the regulation, meant any concentration of

asbestos .above zero. e

Obviously, a similar interpretation of “containing asbestos fibexrs" for pur-
poses of labeling, would mean that the asbestos.warning label would be reguirxed . 2
on mineral product containexs where the concentration of asbestos was in the parts i
per million range. The possibility that this might happen is - supported by a recent
finding, tarough Freedom of Information Requests, of a recommendation by the OSHA
Solicitor's office that talcs containing any amount of asbestos be labeled with the
official Asbestos Warning Label.

It has been argued that the OSHA requirements for labeling products containing
asbestos, which uses essentially the same language as the ASTM draft standard, might -
be intexpreted to mean that only products containing sufficient. asbestos "so that
during any reasonably foreseeable use, handling,.storage, disposal, processing, or
transportation, no ‘airborne concentrations of asbestos fibers in excess of the pre-
scribed exposure limits" be labeled. Naturally it would be unreasonable to believe
that a product containing, for example, 0.1% asbestos could release more than 2
fibers/c.c. under normal conditions of use. But as long as the language of the
standard remains vague or unspecific, the courts, in their effoxrts to favor the
protection of the employee, might easily adopt an attitude similar to that applied

in the GAF case.

HoWwever, the GAF. case poinis out the need"fbr precise terms in regulations of
importance to human life. Circwit Judge. MacKinnon, in his concuxrz.ng opinion in

the GAF case criticizes the regulata.on. )
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29 C.F.R. F1910.1001(h)1) and () {1970),
The prescribed standards in these repula-
tions were: “five fibers, lonser than S micro-
mcters, per cubic centimeter of air,” and
after July 7. 1976, *'two fibers.” These
standards inform the nation’s cmploycrs
precisely whal degree of exposure 15 per-
mitted and what -xposure is excessive, but
the regulation requiring medical examina-
fions is almost completely deficient in this
respect.

What number of fibers, of what length,
per what volume of air will constitute a
“concentration” is nowhere slated or even
hinted ai—and like the regulation, the
court's opinion lcaves the -matter complelely
te conjecture, This is particufarly unsettling

to law abiding citizens when the agency is
" dealing with tremendously minute quan-
tities of infinitesimally small particles. It
makes compulsory law enforcement diffi-
sult and it lessens the likelihood of volun-
- tary compliance with the law, a result
devoutly to be wished., The first requinement
for uniform and ‘voluntary compliance with
the law iz a clear understandable statement
of what conduct is ired and this regula.

tion falls- woefully short of that minimal

uirement.

cgulations that have the great im-
ortance that this regulition has to human
gfc should be -written in wmwore predise

' termsi—so people of ordinary undersianding

can determine what cotrse of conduct is
being required of them, Whaat dne person
might consider to constitse a “‘concenlra-
tion™ will differ greatly from the interpre-

talion that another would give lo that term; -

and what one petson today might rcgard
nof {o constilute a concentration” might be
considered tomorrow, on the basis of hind.
sight as medical knowledge increases, to
come within that ch:m.‘

Joclicve, however, that the Occupational

Safety and Health Review Commission
-should  clarify the repulation poverning
medical examinations so as to pive other
persans subject 1o the repulation reasonable

" notice of some measurable quantity of ~ir-

bornc asbestos the Commission intends to
trigger the medical cxamination require-
mient, Merely to state that all emplovers
st pravide medical cxaminations when-
cver their employces are expnsed to ““con-
centrations”™ of asbeslns fibers does not
provide an ascertainable standard for those
who wish te comply with the Jaw.

FTor the above reasons we believe the "language of paragraph 5.3.1. concerning

. caution labels shourld read:
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Caution labels should be affixed to all

raw meterials, mixtures, scrap, waste,

debris, and other products containing more
,than 1 percent asbestos on a dry weight

basis or to their containers, except that

no label is required where asbestos fibers
have been modified by a bonding agent, coating,
binder, or other material so that during any
reasonably foreseeable use, handling, storage,
disposal, processing, or transportation, no
airborne concentrations of asbestos fibers in
excess of the exposure limits prescribed in 5.1
will be released.

This is the same exclusion.allowed in the EPA National Emission Standard for
Asbestos (Federal Register 38, 8829 April 6, 1973), for spraying, which reads:

(e) ‘Spraying: There shall be no visible

emissions to the outside alxy from spray-on

application of materials containing more -than

1 pexcent asbestos, on a dry weight basis, uvsed to
isolate . . . . . .

Furthermore, the practice of setting exclusion levels for regulated materials
has been followed by OSHA in the case of the 14 carcinogens (29CFR 1910.1003
through 1910.1016) wherein exclusion levels of 0.1 and 1.0 percent wexe allowed
for various carcinogenic chemicals before the regulation applied, and more recently
in the case Of the OSHA benzene standard.(29CFR 1910.1028) wherein there is no
warning label requirement for mixtures contalnmng 0.5 percent benzene (0.1 percent
after June 27, 1981).

The practlce of choosing exclusion levels for regulated materials could be
considered as an effort by OSHA and other regulating agencies to now recognize
"feasibility” in the development of standards. It would not be feasible to analyze
all silicate mineral mixtures for any asbestos content, yet a requirement to label
talcs or any other silicate minerals assemblages such as pyrophyllite, kaolin,
montmorillonite, ete. containing. an any asbestos would obligate the producexs of many

non-beneficiated mineral products to maintain an extremely costly program of trace
analysis.
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In addition to feasibility, the agencies are also questioning the necessity
of stringent regulation in areas such as label requirements. ‘The exception to labeling
in the OSHA standard for materials contalning asbestos that has been modified with
a binder, étc., is evidence of a recognition that only trace amount of asbestos will
be released by the normal handling of these products. If only trace amounts of asbestos
can be released from a non-modified mixture containing a low percentage of asbestos,
then there is similaxly no. need to label or regulate the mixture.

In a £inal cons;deratxon of the need to stipulats a concentration of asbestos in
a miheral product mixture below which no warning lak . would be required the state
of the art of asbestos detecticrn .1 counting shoul’ be recoynized. Despite some
published reports that concentrations of asbestos iLelow 1 percent can be detected
with accuracy, it remains that the accurate identification and guantitative determina-
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tion of some of the amphibole varieties of asbestos in an unknown mixture is difficult
below 5 percent and almost impossible below 2 percent by weight concentration. This
coupled with the present unresolved controversy over the definition of an asbestos
fiber favors the setting of a minimum asbestos concentration for purposes of labeling

requirements in the ASTM draft standard for asbestos.

I would be pleased to discuss this matter surther at our next meeting of B-34

committee.
51ncere1y;
R. T., VAND?RBIBT COMPANY, INC.
éZQ&ﬁnA« . (i;¥ibﬂ%f4“:>
allan M. Harvey, Manager '
Technical Development Department
AMH:1sm




