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WESTERN ELECTRIC, INC.
Review Comniission Decision
SECRETARY OF LABOR. Complain-

ant v. WESTERN ELECTRIC, l.\(_.. Re-

xpnndu.! OSAHRC Docket No. dy02,
Juniiary 24, 1977,
Fuuvene F. DeSharo, RKansas Cuy. Mo,

for campiamant.

Laurel 1. MeKee, Western Electrie, New
York., N.Y .. tor respondent.

Review Conmymisston Judee Paul B Dixon,

Betore Barnako, Charman: Moran and
Cleary, Comumissioners.

'CARCINOGENS
Vinyl Chloride—D>Monitoring Require-

ment »220.04

Employer’s decision not to m onitor op-
eration m which sojution Lcmmnmm poly-
vinvl chlovide (PVC) was utithzed o coat
wire coils did not violate monitoring re-
quirement of eniergency lemporary stan-
dard tfor vinvl chloride. 29 CFR 1910.93¢
(c)(1). because decision was based on dis-
covery that only negligible amount ot vinyl
chloride (VC) was released in another op-
eration which emplover thought was lLikely
to result in higher concentration of VC
than coil coating and on emplover's under-

standing ol process by uhtch VC 1s released
trom PVC.

Full Text of Dectsion
BARNAKQO, Chairman:

The issue in this case ts whether Respon-
dent (Western Electric) violated the mont-
toring  requiremient of  the  cmergency
temporary  standard  for  vinyl chloride.!
Western Electric was cited tor allevedly tail-
ing 10 Monitor an operulion in w hich a so-
lution containing polyvinyl chionde  was
utilized to encapsulate wire coils 2t its plant
in Lee’s Suntmiat, Missourt. It detended on
the basis that (1) VC was not “reieased’”
during the encapsulation process within

Mle wemporary standard was promuleated on Apry
SO1uT, tnd was codtitted or 20 CFEURL Sa P19y,
3(-] oK. 1:34.‘ ir'\‘,"!.d SO0 4. b ows Ri.;‘l'-,_':'-v.-,".?y{ﬁ_ o
January 1. 1973 by o pormanent standasd, oo coaalisd
ar 29 C.F Ia \ SIS KXY 0 53 R S 0 S L SRRNCIAL S0 L 6 1) Rt
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ltmit of JU parts por titiiten (. The niontonmny
Provisiom states ay tebense

191093500 Mowiiormg. (1) Dioctiad maniiorivg,  As
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every cmplever of L uwu-u-.. WOrKTTE I it A

. iy g
B -W'—_ — — P e e .

4 QSHC 2e

the micaninz of the standard: and (2} 4

PVC sodution was a Ulaoncaied p1mhm -

aad theretore eacluded Trom the standard.-
Sudee Paul E. Dibon rejecied boiin argu-
michits and attirowed the cenation. For the
reasons which foliow, we reverse s dect-
SLOT.

Viavl chioride (VO s a gas af room
temperature.  Inhalation ot CACUSSIVY
amatints can ruu.{ 1 ) .mﬂ:mm;m k., rave

form ol liver canceer. The discovery of \ N

ciarsinugenic property jod to the sromulaa.
tion of {irst the femporary standard, anc
Iater the prrmaneit dandard. Sce general-
v, Sociery of tie Plastics Indusery, fne. v
(7.S. Deparimen: of Lubor, 309 F.2d 1301
12 OSHC 1496) (2d Cir. 1973), cort. denied,
‘71 U.S. 992 |35 OSHC ]I*)*-] (19,5).
Polvvinyl chloride (PVC) iv muanufac-
tured from VC. At room temperature, PVC
1S a plastic tound m many common pio-
ducts. PVC iselt presents no mmhalation
hazavd., YWhen PVC is man ut.auurcd how-
ever, a certain amount ot VO eas becomes
trapped inside the soid materiai. Some of
this gas escapes at roum temperaitre. The
rate ot cscape accelerates as PVC is heated.
The application of heat. however, does not
cause PVC molecules 1o change into V(.

Thus. the total amount of VO that can be

released trom a mass of PVC is hmited to
the amount trapped inside when the PVC
was manufactured.

Western Electric utilizes PVC i a pro-
ccss whereby wire coils are coated with a
laver of insulation. A reclanguiar tank,
apprm.mmwh 183 by 24 inches in area.
contains one 1o iwo gallons of a liguid
destanated  Hysol CG7-4331. The liguid
consists of 557 fine particles of PVC sus-
pended in a plasiictzer. A numbier of wire
cotls, shaped like doughnuts and approxt-
mately one imch in diamcter, are heated in
an oven to 360°F. They are then tmmersed
in the tank for 20 scconds. After they are
remioved from the tank, they are heated i
the oven tor {ive minutes and then allowed
to cool. The tank s covered exeept when
the cotls are’'in it. The coating operation is
nerformed .L;’thnxmmit.h once por month.

Western Electrie employs proxinately
3700 persons at s Lee's Sumit plant.

mony these are two tull-the " industrial
hveicnists. AU the nme the emervency

emporary standand  wias promulgated,

Wesivrn Flectrie had already instituted
companv-wicde program  to  determiae
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This statement obf the purpose of the
standard 1s inconsistent with an wtevpreta-
tion which dPi]hL‘\ the stanqshurd to every

cmplovmeoent smt.nmn lmiwa.w PVCO omoany
Rianieer except as o “fubricated produet”,

The standard was iniended to protect emy-
.pin}v_u 1:0! O rediite mionitoniag lar ity

On Ihx viher hand., 1t wuuld also be un-

reasoncbdle to have the monitoring reguire-

ment depend o the existence of o particu-

lar mantmuns level of VO, as \'n.'gm:rp Fleo-

tric urges. YWe cannot use hindaicht o say
that monitoring was not required simply

because, after monuonng, the concentra-
tton proves to be below a certatin level,

T he record shows, however, that Wesier
Flectric's decision not (o monitor the coil
coating process was based, not on hind-

sight, but on foresight. It had momiored
one operation which it thought was hikelv to

result 1in a higher concentration ot VC
than the coil coating operation. It discov-
ered that only a neghgible amount of VC
was released in the welding operation. This
result., coupled with Western  Eleciric’s
understanding of the process by which VC
is released from PVC. strongly suggested
that the amount of VC released in the
coil coating operation would also be
negliﬂible compared to S0 ppm. Nothing

in the record casts doubt on the validity af

this judgment, or on the good faith with
which it was made. Under these circum-
stances, we cannot conclude that Western
Electric violated a standard intended only
to protect emplovees from grave danger.

A contrary result is not sugeested by our
decision in GAF Corporation, supra. That
case involved the interprctanon of a stan-
dard which required that medical exami-
nations be provided 1o “LIT!IJ.(WLLS who are
engaged in occupations exposed to airborne
concentrations of  asbestos fibers,” We
rejected the argument that the standard
only required imedical examinations for
employees exposed to concentrations of
asbestos exceeding the Iimits provided in
the asbestos standard.

Qur dccision in this case is consistent

ith that in GAF. In boih cases, we have
rcjccted the arcument that the recuire-
ments of the respective standards only
become opcrative when  a  particuiar
minimum value of the atr contaminant is
shown to exist. Furthermore. GAF did no
involve the situation i this case. whore
the concentration of the air contaminant
i1s negligible compared to the linit estab-
lished by the standard.

Western  Electric  alternatively  argues
that the Hysol Jiguid 1o used was a “iabr-

- el e iy el

citted product™, and therelore exempt from
the standard. “The emervency temnorary
statriciardd C{-m:li ns no dedimition of “fabgt-
caicd product.” The pernuoent standard
does, however, contain such o c!n,h.mmz
Western Electric contends tineg, under this
dedinition, the Hvsol iquid v a tabricaied
mrocuct, Commlatnant would bave us read
the same dedimition and reach the apposite
CONCILINION,

Sitnee we have concluded that Woestern
Electric did not violate the standavd, it is
not necessary to reach the issee of whether
the Hesol Liquid s o fabrnicaied product.
We note, however, that 1t would be
anomulous to applv a delmition to the
coacreeney temporary standard which was
not eporative until the temporary standard
was superseded. Wherther the Hyvsol quid
1s a “fabricated product” within the detini-
tion in the permianent standard can only
appropraicly be determined in o case aris-
ing under that standard.

Accordingly, the Judge’s decision is re-
versed and the cutation 1s vacated,

Concurring Opintan

MORAN, Commissioner, concurring:

I aarce with the lead opinton except that
I disassociate mysell’ from its discussion of
Secrotun v. GAF Cur_nur;..'fhm. OSAHRC
Docket No. 3203 |3 OSH(. 1656], Novem-
ber 14, 1975, |

Dissenting Opinion

CLEARY, Commissioner, dissenting:

The majority’s interpretation of the stan-

dard ar issuc in this case is contrary to its
clear meaning. Moreover, in reaching their
crroneous reacding ol the standard my col-
leagues have ignored precedent himiting
this Commission’s role in the interpretation
of an occupational safety and hcalih stan-
dard.

In pertinent part, the initizi monitoring
rcquircmcm of the emergency temiporary
standard for vinyl chioride s as foliows:

Sce. | ‘JIO.‘}.}H Vil chiloride.

. I T
(C) Manitoring, (1) Initidd monitoring.

As soon as possible, but a0t later
than Aprit 22, 1974, every cemploy-

2o CoF R Seo 19121017 (b) pronides:

- l-q-‘- -y - e -,-1:\ L T TR - - -
Fanticated prodact means & rroguct made whotly

ar partn tromn pobvvisy chienide, oot which does
frest rgﬁ..;.c turiner provessing at tepperatures and

b.r tivy . SUbioionrt to Cause Blass e o) the
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MM_—

er of an enifilovee worktig 1 oan
area or operation in wh wch vl
chlovide 1s . . . released L . shall
begin monitoring the '.::':hh.nt air
of the arca 1o determine witether it
contuins uml chlormide 1 concen-

irations i3 excess uf U ppa
By its terms tiwe smmi wrd r:..qt..rn hmmmr-
ing of emiplovee eaposure devels moevery
operation o which any vin}“i chloride is
released.,
The majority, however, reads  dilter-

ently this uncguivocal languzge. My ¢ol-
leacues would not reguire Bonitering eve
it vinyl chioride is released iif it can be
reliably predicied from  the physical cirs
cumstances that the ccmu.mn.uun of VC
will be well betow 30 ppm. . . .7 This 15 1n
CIror. | o

1 submit that this monntoring standard
is by its very nature imended to supplant

“reliable  predictions.”  No  matter  how
meticulously it s performed a “rehable
prediction” cannot be considered as an ac-
cn.ptahlv.. alternative to physically. monitor-
iy anmibient air levels i areas where viny
chioride is released. Slmp.e louis does not
support the majority’'s action. Moreover,

the wording of the st.mc‘ard ttselt 1S not
amenable to the strained “'interpretation’’
announced in the lead opinion. |

Vinyl chloride poses an extremcely
grave health hazard to thousands of work-
ers. Inhalation ot vinvl chloride has been
linked to angiosarcoma of the liver. an ex-
tremiely rare and irreversible cancer. So-
cicrv of Plastics Industries, Inc. v. Q.85 (. A..
209 F.2d 1301, 1306 [2 OSHC 1496] (2d
Cir. 1975), cert. denied, 421 U.S. 992 {3
OSHC 1193} (1973). The deletertous con-
sequences of empioyee cxposure to vinyl
chloride mandate the need for reliable
measures of exposure levels 1 operations
where vinyl chloride is released.

The Secretary of Labor plainly recoy-

nized this facr when he adopted a standard

that required monitoring of work environ-
nients where anv vinyl ‘chloride gas 1S re-
leased.? Nevertheless, the majority has

'y

In attempting to reject compiatnant’s readine of
the -.mmi.m.l the lead opinion suzcesty that conijshain.
ant’s mterpretition would RIVE CIeAter sSLpe 1:.1 the

standard than was originaily mitended. Cited 1w suppaat

ol this propesition s enguage trom the standard’s pre-
amble noting the standard’s intent 1o protect cmplovess
from M'erave danger.” The Chawrman apparently »
reathig the phrase “grave danger as soiwe torm ot
himitstion upon the monitoring requirement. This is

CETor 11 my Opinion,

e Svorctars’s use of the phrase urave
swnsdd e considersd onlv in the manner 1t
tendeid, namely oy o stnpic relerence to Lile grase
N ATFAN, ;urnc*:-'-i ot vintd chloride exposure. It was never
totender e heting e duty 1o phe et Lo

danger™
Wah 1

‘Lm.d-;:-

T

H vafors Flecrriv, B,

- . . —I—-—i-'-_l—l'_-‘ﬂ"-—"-h'

wnored the Sceretary’s approach o this

grave prebiem and has, bietlect, subst-
tuted s own monitering standavd. By
doinge s my a.nl CRLUes Are pluainiy o gues-

This
that 1

k. '*L""-'h:ﬂ

fHoning i 'I':xt. wisdesa of the saandard.”
Comiaisaon has consistenidy held
laeks i requisite authomy 1o
he ‘s\'i\l'.-.-‘-;‘.l O stae .-..,1..,...{1; ‘-uh NI, (':i}.,
Ine., < BEXNA OGSHO LIzt 1ois- o CCH
OSHD pavi. 200633 (Nao. S0UT, 1970} and
authorities ¢ir ' iheremn® |

Finallv, eveo VD were to assuime that the
unegaivoea! Lecsuage of the standara per-
mits the atitede ol mterpretatien presamed
in the lead opinion, the majority errs whe:
it rejects ihe Seerciany’s interpreiation. As
the adopiing agency. the Seeretary's inter
pretation is entitled 1o great weicht. Indeed,
as noted by the Fitth Circuit

“[Tihe promuizaior's interpretation s
controliing as long as ll 15 one o wevera!

reasonable interpretations,
may ol appear
other. |
Brennan v,

ajthouhy v
as reasonable oy sonwe

. Southern Comtraciurs Service,
92 1-.2{! 498, 301 |1 OSHC lo+d] (dth
Cir. 1972 (cites omutted). In my opinion
the int t.i'h" eration Ul’ff:.d b\" the S Wrelary
is the oy reasonubic interpretation of the
standard ot issue i this case. The mujority

errs when it rejects the reasonabile intes pre-

tation of the standard urged by the Scere-
tary. I would adept the Secretary’s reading
which would :Lqun' initial monitoring in
work convironmenis where anv amount of
vinyl Ch.-z e s released. "«h cotleagues’
reading of the standurd is contrary 1o its
termis and . . ootes determimnatons of eni-
ployee expa- 2 1o this extremely harmiul
substance (0 coucated guesswork.

Further, i Western Electric beieves thar
its techaijues are superior 1o those o the
standard it has recourse to the variance

Ere——— e

only thoss situaions u""n.rtt cxpasure lovels we,

%
i
20 ppm ocatan be s . !

bolow
r’L} d:‘ii pthiht‘:\l -r’L o B } :
SITCU ISt o0,

s

The lvad vpinion sageests that the Secretary’s vemsto
of the stundard nught reguire formal sonitcnng 'h.:t.
miaht lufer prove o beoa Yuscless act. 1 aubant tha
Jorntal mcaitvring that discloses statistwcally imsaenidt.
cant exposuie levels cannam prnperi'c be consicered a
“uscluss a1 it it supplu'lw a Sredibie .r.._..tn.:h::"
that SrEor shigil lt.Zld to & usciess death of an

i

Catiected :."Il.p O

M fopeoner, 1 sabaait that the pravitval o
majonity's Howding 1o uandermine and rojodt deternt-
natiens e by othe Secrgiary it promuezating
stamdard o guestiong as an en Ln:c::n PRIy Stalie
Jard uniler the terims of 29 UL Sec. 0LFCk
sttch, ma collvagues  are :t.;‘:h.....} SUOSLL Ny il
determitnaions ™
erase dusior from eaposare 1o subsiances or o agents
ceterniitent to by tenie or pivsicany harmbag Lr e
new hazoernds, amd (B that <ach emergeacy ceedornd s
RESCATY D protect ernnlovees foom such donoen”

L.5.C. 6.

et oF The
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Moevrice-Noeridiun Corporation

eyl S ARy ——t—. e = il

orocediiees under the Act pubhished in 29
CER Turi 1963 in order 1o obtain partic-
ularized retiet, The matorite’'s action mukes
Unnceossaty the se of this avenue by pro-
\iL"“ & :r:."::r.::! r::l*::t under a rcn-:ra! st of

asunadleness hat has possible harmbul
imuiications dar bevend the contours of
!hl.\ Case

In sum, thers was no dispute that some
guantity of vinyvi chioride was released into
the work environment during respondent’s
coating operatien, Inasmuch us the evi-
dence showed that respondent had not

monitoreed the zmbient atr'in accordance

with the standard’s requirements, a taliure
1o cm*w.,“ with 29 CER Sec, 1910.93g(¢)(1)
was shown, 1 would not. theretore, disturb
Jl't"’?d Dixon'’s deciston attirming the cia-

m. Rather, [ would adopt his ('I'ipfl"slll()ﬂ
m lhc issue noted above and all other issues
in the direction for review.

MERRITT-MERIDIAN CORPORA-
TION

Review Commission Decision

SECRETARY OF LABOR, Complain-
ant v, MERRITT-MERIDIAN COR-
PORATION, Respendent, OSAHRC
Docket No, 762367, January 21, 1977

Francis V. LaRufta, Rz.uonal Solicitor,

New York, NVYLL for complamnant.,

Dennis Paise, Censtruction Emplovees of
the Hudson Vallev, Newburgh, ?\.Y.. tor
respondoent, |

Review Commission
Gold.

Befare Barnako, Chairman;
Cicarv. Commissioners.

NOTICE OF CONTEST

Timelincss—Excuse for Delay 5

judue Abraham M.

Moran and

3.101

N I‘t r..n notice of
- of STUIUTOrY
*xuu*l by ‘clerical
crie ., and. destiie fact thar emplover
rove HImely oral roitiontion nt' ntent o
cliation, x!.‘.::'" notice of
must be adiarmissed,

l":I‘:lITIL}"L‘I'"E t'i}"inﬂ nf
CONtoN: 1
COnLNT LI‘-*..":":.U{‘] i .ut

A eniegn
P
COntes:

Full Texr of 12000stem
CLP \’\\l Cl‘l""l ""'I"‘ 1‘.‘1,'.11.“

On Ju's 21, 1897, Jt':-
the Score

ce Gold oranted
rary o1 L *f‘ﬂr O miotion 10 disniiss

"t:'”“'}’.“.?.' LT "hl"'u." S netice of conrest tor
noe hetms melv e,
€371 i".’"(;'_'P&

(o

The case s before us
tor revicw by ohie Chiarman and
coner MNMorare.

+ OSHC 2025

it " i,

Respondent was cited tor five safeiyv vio-
lations under the Oscupational Soietv and
Henlth :\Lt ﬂ-‘me encaved on schoal con-
Wiruction  in alikill. New York. The
Seeretary *wupusea a total penany of SH)
for the '.zulat*.zms A sioned return receipt
of the notice of prn“owd DUNRITY Was post-
marked on Aprii 24, 1970,

Resrondent had an intormal conference
in the Secretarv’s area oftice on NMay 1L,
1976, At the cnnt‘:r:nce respondent oraliv
intormed the Secreia
its intent to contest. This oral notice win
within the fifieen xmrmnu-d..n permd per-
mitted by section 10(a) of the Act® tor
giving notice of a contest. However, be-
cause of clericai error respondeni’s written
notice ot contest was not t* d untl June 1,
1976, The June 1 date 1s bevond the 15
workine-dav -pcriod permiite by sectten
1Cia) of the Act for giving rotice of contest.

The tssue before us is whether the oral
notice 1o the Secretary’'s represeniaiive on

May 11 is sufficient 0 meot the statutory
requircment tor a notice of contess.

A divided Comimission has reversed the
precedent repreosented by American Air-
fines, Inc., 13 OSAHRC 99, 2 BNA OSHC
320, CCH OSHD para. 18,908 (No, 4332,
1974) and held that a timely oral notice of
contest may be pernissible of section 10(a)
under limited circumstances. In Weoed
Produces Co., 4 BNA OSHC 165858, 1659,
CCH 1976-Y7 OSHD para. 21.097, p.
25,396 (No. 9205, 1976), the Commission
by divided vote h-:k* that an oral notice of
contest for an emplover appeaning pro se
vas permissible when the emplover had
been confused by the events involved and
m'sur*dn.rslandmﬂ resultinge from communt-
ations with the Secretary's arca director.
In P& M Sales, Ine.. 1 BNA OS}'IC 1138,
CCH 1975-76 OSHD para. 20,673 (No.
3443, 19° 6} the Commission  again by
divided voie heid that a hling of a4 wntten

notice o1 contest as to the p nauiy and an

concermnye the cita-
the

oral notce of cortese
tiont was sufficient notice u\m,n.rmn':'-'
ciiation under the facts of the case.
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