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MEMORANDUM
To:! - Ppaul Merrell/Eddle Roth :
“ ' i . .. 1'
FROM: 'Gerson Smoger -

DATE: 'pecember 15, 1993 ..

SUBJECT: 828: Merrell 12/15 memo

T generally agree, but I do disagree with one part, as you note.
I believe .that a firm can never represent a client and sue that
client at the same time unlessn there is an affirmative showing by
a parx:y needing to use that lawyer that the other party
deliberately tied that law fixrm up to prevent their repx:esentat:.on
of . the agréed party. Under these circumstances, Evans & Dixon
' properly withdrew. :

What is really mportant is that the reguest for w:.thdrawal
nade ‘by Monsanto indicates that they were not a disinterested third
party. If they had a sufficient need for Evans & Dixon to withdraw
on the basis of a conflict, then they are a sufficiently interested .
party that we have a fear of disclosure of client confidences to
them. This is what we should argue. :

‘In addition, Peter did give Wray client confidences. We need
a very short declaration from Peter that should say that: 1) he had
discusgions and correspondence with Wray regarding his case wherein
he divulged 'client confidences to him; 2) he has never freaely
‘permitted Wray to withdraw from representation to him; 3) that he
feels he would be severely prejudiced should any firm.Wray is,'
agsociated with be allowed to represent Gaffey or Monsanto.

‘Lastly we need the Court to see the publication. of Peter's
that Gaffey is being sued over. We.hsve to demonstrate to the
court how inextricably bound Monsanto is to this case. Also say
that ‘all of Gaffey's acts alleged were done in the course and gcope ..
of h:i.s employment by Monsanto and on Monsanto's behalf.
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