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. ' IN THE CIRCUIT COURT
TWENTIETH JUDICIAL CIRCUIT OF ILLINOIS
ST. CLAIR COUNTY :
FRANCES E. KEMNER, et al.,
Plaintiffs{
vs. NO. 80-L-970.

MONSANTO COMPANY,

S e N Nl Nl Sk Nt N

Defendant.

Before the HON. RICHARD P. GOLDENHERSH, Judge

. .
] . y

JURY TRIAL

~April 16, 1983

. APPEARANCES:

MR, REX CARR and MR. JERRY SEIGFREID, Attormeys at Law
Appeared on Behalf of the Plaintiffs

MR. JOHN R. MUSGRAVE and MR. JOSEPH NASSIF, Attorneys at
Law, Appeared on Behalf of the Defendant

MARSHA SCHNIPPER
Official Court Reporter
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forth came on for hearing before the HON. RICHARD P. GOLDENHERSH,

-County, Illinois, and the following was had of raecord, to-wit:

- per billion of trichlorodibenzo-p-dioxin. Do you see that,

BE IT REMEMBERED AND CERTIFIED that heretofore, on
to-wit: Tuesdsay, April‘lﬁ. 1985, being one of the regular

judicial days of this Court, the matter as herainbefore set

Circuit Judge in and for the Twentieth Judicial Circuit, State

of Illinois, St. Clair County Building, Bellevillse, 8t. Clair

k bk Kk hk ok k *

PHOCION PARK,

resuming the witness stand having baen preﬁiously sworn,
testified further as follows:
CROSS EXAMINATION (Continued)

BY MR, CARR:

Q . Mr. Park, referring again to the Chart 1301 and 130la
-~ and T see yours has been taken -- handing you again 1301
and aiso handing you Plaintiff’'s Exhibit 1168, and it's turned
to Table 2, and that indicates, does it not, that 2,4 dichloro-

phenol that has the words DCP spill next to it had 5875 parts

sir, tﬁe firsg -~
A It has the M-0-N-S on top of 1it?
Yes. It's this one hera, We're down to here.

Q
A Yes,
Q

All right. And that has the trichlozodibgpzb-p-dioxi+‘
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" the numbers in that first:line I get 50,997. I may have -~-

- total dioxins Dr. Nair sald should be reported to the EPA?

than that, wouldn't it, sir?

at the leval of 5,875 parts per billion, does it nét. —
| A,- I see that,

-- according to that Monsanto study?

Yes, sir.

And 1t has the tetradioxins at 487 parts per billion?

> o » O

Yes. E
'Q And 1t has total dioxins of.iif ybu would add those
up briefly,in that line of 48 -- sbm3348;OOO:pgrts%pbribillion
of dioxins, does it not, sir? ‘ o
A Well, iet's see now. Which line?
"'Q--" Line 1 on Table 2. lv%-- . P Te L. ﬁu§a

A Well, I -~ 1let's sea, total -~- adding up all of

maybe 1 pﬁnched the wrong number,

Q Well, you probably are more correct in that instance
than mine, because just the -~- B—24 and 20 wouid'be 44, 49, it
would be closer to 50,000 p;rtsper billion then 48,000, would
it not, 8ir? | |

A Righe. |

Q Now, that 50,000>parts per billion of.totdl:dioxins

1s what, two hundred times higher than the 250 parts per billio?

Is that the -- 250, sure, it would go two hundred times highe!
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| or not such a meeting was ever held, sir?

A T don't know that Dr. Nair phrased it quite that way,
but I guess 250 would go into 50,000 two hundred times.

Q Now, this 1s a 2,4 dichlorophenol that was in the
process of being shipped when a portion of it, I forget the
amount, some several drums of spill were cleanéd up in February

~of '79, sgveral drums of dirt contaminated with that spill were
_Ecleéned up, but this shipment containing 50,000 parts per
billion of dioxin was shipped out to customers, Mr, Park,
‘accbrding t; the testimony in evidence. To youi knowledge
was there ever a Section 8(s) meeting held to determine whether
: - 0F not you.should report this :5 the EPA notwithstanding -that
it had two hundred times the level of dioxin that Dr. Nair

said to be sﬁfe in 1985 should be reported? Do you know whethe:

A Mr. Carr, that was a different product, different

context ehtirely. I don't know that it's proper to equate

~

Pr. Nair's -~

~posure, because the -- we've gone through that, ,Youriview of
‘what is exposure is contrary fé my view. 'Yb;: Mbnséntozview'

I is contrary, and you're entitlad to have that viuw;'but-now my
question is was that to your knowle&gé the subject of a Section
8(e) meeting and was it ever reported to the EPA?

A I don't recall that there was an 8(s) meeting over

A ]

Q M. Park, I don't want to ge:'back into -the :use.and ex-
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- OX not.

|| you can see that from there. We can use that.

this shipment.

Q Aﬁd'my next quﬁstion is was it ever reported to the
EPA?

A Not to my knowledge.

Q To your knowledge was the customer that receivaed this
shipment, whether it wae going to be incofpora:ed into oil well.
additives thgt workers would be exposed to by just working with
the additive or whether or not it goes into 2,4 D or Weed-b-goni
to be sprayed on people’s lawms. Do you know whether or not ’
the customor was ever notified that it was receiving a shipment
that contained 50,000 parts per billion of dioxin?

A I don't know, but I would not know whether they were

Q The next aﬁtry thore on’the chart is for KB606:. It
again_ia 2,4 DCP, and it was manufactured or $£ least tested
in 1982. Do you see that, sir?

A Yes, 66016.

Q And that's the product described in Plaintiff's
Exhibit 1184 and 1184a. Do you see that in the numbers there,
the KB6016?

A Yas, I do.

Q And the -~ do we have 1184, Jerry? Unless you --

A Yea.
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Q Just 1if you would confirm that the dioxin, including
the one with cﬁe caret, the CL3 iotalled up to 1461 parts per
billion dioxin in this sample of 1982?

MR. MUSGRAVE: This was 1184, Mr. Carr?
MR, CARR: 1184, the exhibitc is 11843 right here.
If you want, uss our copy of it.

A Now there I had those figures to :9tal‘1128. Oh,
one minute,

Q Now you must not add the 17 again, because that's
included in the 72,

A - .I.did. - Llet mea take that out then. I get 1,1l1.

MR. MUSGRAVE: I‘misqff}}«lﬁdidn’t hear you.

MR. CARR: He said 1,111 I've got it added up to
1461. Llet's see, that would be 630, 870, 1080 and 72 would be
#bout elaven hundred -- 1150. I think we accept your figures,
and I'll modify this.

THE COURT: What was the number again? I'm sorry.

MR. CARR: I'm not sure, your Honor. I'll hava to

add that again.
THE COURT: Okay.
MR. CARR: There's two 606's. Add this next ona up.

I may have gotten two columns. Here's one is 44 tri -- yes,

add -this second colum up, the replicate.

A Okay. Here in this, going across that second line I
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- mony with regard to the interpretation of this exhibit and

get 1461,
Q Well, that's apparently the onﬁ'tﬁat I added rather

than the first one. |

MR. MUSGRAVE: May I 1nqui;e, Mr, Park! did you add
the 44 under the bog column?

MR. CARR: Yes, he -did.

THE WITNESS: Yes, I did.

MR, MUSGRAVE: I would object themn, your Honor, to
this caleulation as including an 1ncer£af§nce which is not

reflectiveof their being 44 parts per billion based upon- testi-

other exhibits,
THE COURT: Overruled.

Q This figure of 39 shouldibe changed to 44 1f we're
uaiﬁé.that column, is that not correct, and the 72 should bes
changed to 87?7 Now,. the néxt one ig Sample 6018 would be on
the same exhibit that you have. Would you add that plaasg, sir
and -~

A I'm sorry, what was that, which:oné?

Q 6018, KB6018.

A All right. Yes, I get 557,

Q And the tridioxin --

MR. MUSGRAVE: Just a moment. Mr. Park, again are
you adding 277 '
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THE WITNESS: Yes.

MR. Musanvé;'1Again I would object for the same
reason that it reflects an interfarenca that does not refloct
27 parts per billion,

THE COURT: Overruled,

Q And that shows not more than 27 parts per billion of

the tridioxin and 44 parts per billion of the tetradioxin, is

that correct, sir?
A " That's correct.
Q Along with the other figures?
AT fes.~
. Q And the Tank 164, the replicate sample has 57 --
more than 57 parts per billion :grichlorodibenzo-p-dioxin, 140
parts per bi}lion of the tetradioxin, and a total of 903 parts
per billion of dioxin, is that correct, eir?
A Let me ~- let's see. Ogay. Including this 57 with
the less than sign in frqnt of it I get a total of 1957.
Q All right. And the Sample KB601l7 --
MR, MUSGRAVE: May my objection also run with regard
to Tank 164 as shown on Plaintiff's 1301 as including the 57
for the same reason as previously stated.
THE COURT: Fine. So noﬁed.
- Q Referring now to KB6017 it shows not more than 38

parts per billion of tridioxin, 65 parts per billion of the




f 1 tetra for a total of 903 parts per billion of dioxing, is that
2 ‘corucc. sir?
3 A 1 add up thosa numbers to be 903,
4 Q And handing you now Plain:.iff 's Exhibit 1192 --
5 MR. MUSGRAVE: Your Honor, may I interpose ths same
6 objection with regard to counsel !s representation of KB6017 again
7 as including the number 38 in the tri column as an mtetférmcc
8 || not reflective of 38 parts per billion of the substanca in the
% |- -~ same objection I made befors.
10 THE COURT: So noted.
I MRCMUSGRAVE S - And it's-overruled? -
:”‘* 12 , THE COURT: It is overruled, yes.
13 ' Q  And directing your attention to Plaintiff's Exhibit
14 ]| 1192 and the sacond page thereof and to the one, .two, third line,
15 KLB. KL18001 and for that -- aﬁd we've meationed this sarlier|.
16 Mr. Park, for that - q'zﬁ;ho’«ztﬂ.omphcnol ¢rude that was manu-

17 || factured or at least tested in 1983 contained not more than
18 || 3,6 parts per billion of the :trichlorodibenzo-p~dioxin and 2

15 || parts per billion of the :tetrochlorodibanzo-p-dioxin and total

0Ly DATUMNE. (NJe vivud roMm L 248

20 || dioxin of 18 parts per billion, is that corrsct, sir?

PtnGad

n MR, MUSGRAVE: If I may just hava a moment, your Honot,

2 | I've just gotten to Exhibit 1192, and I'd 1ike to just check

23 ‘ffz,his'. 1f 1 mighe. What page are you referring to, Mr. Carr,

y N
\\

2 .with regard to --
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CARR; Page 2.

. NUSGRAVE: ‘Page. 27

CARR: Sample KC18001.

MUSGRAVE: And, Mr. Park, did your calculations

again include the 8.5 and 3.6 respectively under Columm CL2

and CL3? o
THE WITNESS: Yes, T
MR. MUSGRAVE: Again I would object for the same

reasons that those numbers are not reflective of tha amounts

as added, and it's a misrepresentation.

el e s THE COURT: - Overruled.

MR. CARR: Mark this exhibit plaease.
(Plaintiff's Exhibit Fo. 1302 was marked for identi-
fication.)
A I know it says -- ‘ -
| THE COURT: I'm sorry, but there isn't a queacion

pending, Mr. Park, He will have the opportunity to ask you and

~you can say then what you want to say.

MR. CARR: Would you mark this please.

Q I'm handing you now what's been marked as Plaintiff's
Exhibit No. 1302 and ask you to look at the lettar in the

.attachments, i1f you would., Now, Mr. Park, you recognize the

letter that's part of this exhibit to be one that's from the

Daggxpmgng of Health, Education, and Welfare. You recognize

10

g
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that as a branch of the ﬁnited States Governmsnt, don't you,
sir? | |

A Yes.

Q And it's that part of that department that's called
the Rational Cancer Institute, sometimes known as NCI?

A It does say thé: ig the upper right-hhnd corner.

Q And do you rec;gnize that as the same NCI that has
been referred to in the May of 1979 ?SCA meetiﬁg that we have
discussed the past several days?

A T would assume it's the same.

'Q  Yes. ‘And Dr. Anne Norberg, what was'her position in
1980 with Mbnsanéo. the person to whom this letter is addressed

A I -« I did know her. I cannot recall just exactly
what her position was.

Q There is attached to the letter sent to Dr. Norberg

- of Monsanto a data sheet concemming T-4 idichlorophenol, is

thafe not, sir?
A Yes.
MR. CARR: Offer this exhibit in evidanca and ask

;he>juzy «- I'd 1ike to ask the witness some questione about

1t while the Jury has it, your Honor.

MR. MUSGRAVE: Your Honor, we would object on the
basis that the documéne, which is a letter not from anyone at

Monsanto, but from -~ purports to be the Dapartmcqﬁ_pf Health

5 b

1
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Education, and Welfare, first of all, does not involve OCP or

who prepared it, the basis for the preparation, the gathering

of the information and do not have the opportunity if we would

.want to cross examine the author of ths document. It's not

MR, CARR: One of tha purposes of this, your Honor,

i1s to show the knowledge that Monsanto had of the contents of

2,4 Jdichlorophenol in 1980 and to show that this witness or
at least Monsanto knew that the 2,4 .‘dichloxophenol had the
constituents manufactured by others, at least in the way
des¢ribed in this exhibit. _ _

THE COURT: It will be admitted over objection.'

MR. CARR: May we then pass it to.the jury, if it
pleasé the Court?

THE COURT: Yes, you wmay.

(At tﬁis.tima the exhibit was passed to the jury.)

Q  Mr. Park, you mentioned yesterday or -~ and earlier

'thaﬁ the governmenf does test chemicals on its own,':hat they

have employees or chamists that do that, and that thay would

" know, because they do have chemists, thay would know that 2,4

‘dichlorophenol: does contain dioxin. Do you recall that testi-

: pony?

oo . . b :
OCP crude. Secondly, there's no foundation for the information|

| contained on the attachmant, constitutes hearsay, we don't know

offered by Monsanto. We object on that basis, S -

12
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A As I racall the testimony, as I recall I was saying
that I have seen EPA publications that listed processes that

the EPA felt would produce productz containing dioxin and

| -echlérophenols: was one of the processes.

Q Now, of course, it depends upon whoaé-product thay
are testing as to whather or not they will find or kmow that
diogin is in that product, isn’'t that -- if ome cowpany
manufaccﬁreé abhlorinafed‘phenol in a particular process and

dioxins come as a result of that manufacturing process wheraas

. another company doesn't use that process or uses the saus

proceds but ci@?ﬁifif"hﬁ“and'HOosﬁ’;;uéo things that causes
dioxin, if you test the :chlorinated phenol for ths eompanj

that-manufactures it in a clean method, you would learn ~~

' you‘ﬁould not learn whether or not other companies manufactured

wr ey wmedo

it any.wa; §5§£~would produce dioxins, isa't that cdfrect. sixr?|
A Well now, the publication that I'm recalling -~
' Q Could you answer the quastion asked you, Mr. Paxk,
. A- I thought you were asking me how the EPA would know
that there was dioxin in a given product. |

Q No, I didn't ask you that, Mr. Park. If you would,

‘please answer the question that I asked you,

MR. MUSGRAVE: Object to the question as being a
muleiple question with multiple parts.
' - --THE COURT: Ovexruled.
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A I hope I can recall the thrust of your question.
Q Well, let me help you, Mf; Park. If tﬁéfésvarnment

tests the chemical, the 2,4 dichlorophenol made by ona company,

. they would know the contents of that sample tested as sent by

that compiny, wouldn't they, sir?
A Yes, they would,

-

Q If the government doesn't test the 2.4,diéblorophenol N
" manufactured by another company and if that other cdﬁpany

doesn't tell ths government what dioxin is in its 2,4 dichloro-|

phenol, then the government wouldn't know the content of the

'second company's 2,4 dichlorophenol, would they,” éir?

A The governmént would know that there could be dioxin

' present.

- Q ’wa would you amnswer that question, sir. Would you

direct the witness to answer that question. I've brokem it

down for him, 1've made it simple so that he could understand |

1t.'and he will not answer that question.
THE COURT: You're directed to answar the question-
as asked to you; Mr. Park. - - |
| MR. HUSCRAYE: Object. It calls for speculation and
conjecture.
THE COURT: Overruled. I don't believe it does.
A The answer 1s yes, the government would know that

there would be some dioxin in that untestad shipment of chloro-

14
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Q  And vhere would they get that knowledge,'fésﬁ the
coﬁpany that manufactured the dioxin?

A _ Becausa of --

Q Excusa me. Where would they_ge: that knoﬁladge?
Would they get it from tha company that manufactured the 2,4
dichlorophenol that was nou‘tasted and that did not report 1it?

A No, they would gei -
- Q Would they get that knowledge from the samples that
they did test as far as 2,4 dichlorophenol is concerﬁod?
MR. MUSGRAVE: Your Honor, may my objection continue

to run to this questioning about what the EPA would do or where

’thay wppld get information and what they would know as being

pure speculation and conjecture.

THE COURT: Overruled, and it will be a-cohtiﬁuing
objaétion. So noted.

'MR. MUSGRAVE: Thank you.

Q You understand, don't ﬁou. Mr. Park, thaﬁ chemiats
hafa tesﬁified or gave reports to the government tha£ it would
be . impossible for tetra to be in their chlorinated’ phenol or
in their OC -- gtrike that. In the orthochlorophenol crude
through the existing processes they knew of at that time?
Ybquo Tecall. chat. don't you, sir? - ”ﬂ?%ﬂ?

| 15

A" “From thelr own chemists' knowledge oficﬁém£é§l reacti#na.-
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A I do not know about that testimony.

Q You don't know about that? Directing your attention
to this particﬁlar exhibit, the government here according to
this exhibit had a sample of 2,4 dichlorophenol tested, didn't
they, sir?

A Yes.

Q They did it under contract with a company known as
the Midwest Research Institt;ta. didn't they, siry --

A Yes.

Q -- on January 10th, 1979, didn't they, sir?

g
e

"“A Yes, appatrently so. -
Q And of course, that January 10th, 1979 is just coin-
‘cidentally the day that this occurrence took place involved in
this case, but qpcordiné to gha: analysis they tested a sample
from Dow Chemical Company, dida't they, sir? “

A Yes,

'Q  And the analytical data that they used in that test

showed that of the dioxins it did not have -- they could not

||detect the tetrﬁchlorodibanzo-p-dioxin-down to one part per.

l1'»13.".110:1, isn't that corract, sir?

MR, MUSGRAVE: I think it's million, Mxr. Carr.

MR, CARR: No, that's .001 parts per million, which is
ona part per billionm. .

Q Do you see that, Mr. Park;, the dioxins, tetrachloro-

16
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dibenzo-p-dioxin --

~according to its own test, 2700 parts per billion according to

- the product being manufactured by Monsanto had 2700 parts per

A Yeah.
Q -- ,001 pm, nd, not detected at that level?' Do you
see that, sir?

A Yes, I do. I do see that.

Q Now, in January of 1979 the government, the Health an?

Wblfare Depariment, had information relating to 2,4 dichloro-
phenol which stated that the ﬁetradioxin could not be detected
at a level of one part per billion in Dow's chemical, is that
correct, sir; according to this?
7 A Apparently so. : : e
Q Andé at that same time, one month after that, the

tetras in tha Monsanto product, there were 487 parts per billioT

the University‘of Nebraska according to Exhibit 13QIh. is that
correct, sir?
" A I see those numbers.
Q  Mr, Park, isn't what I stated correct, §ir?
A Yes,
Q Mr. Park, now at that time according to th$ informa-
tion the government had in its file the 2,4 dichlorophenol had

no detectable level of tetras down to one part par billion;

billion, 2.7 parts per million of dioxin in it. Now would

17
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you not say that that is a wide variation betwsen no:.detectable
dioxin with a detection limit of one part per billion Dow's
product compared to Monsanto's product with 2700 pafts per
billion? Would you not say tﬁac that {s a wide variation in

the dioxin, the tatradioxin content of 2,4 dichlorophenol?

A If that number 1s correct, that is a sizeable variatiqn.

Q In the pentachlorodibenzo-p-dioxin, thae Dow sample
not detected at one part per billion, hexa not detected at one
part parjbillion, hepta not detected at one part per billion,

octa not detected at one part per billion, isn't that correct,

sir?

A Yes.

'.Q  And at tlie same time the Monsanto product had dioxins|

at the level of 50,000 parts per billion of total dioxinms,
isn't that correct, sir? )

MR. MUSGRAVE: Your Homor, I object to this being
repfesanted as the same time. There 1is no evidence again,which

is part of the reason I objectad earliér,.:here is no evidence

as to when this sample was manufactured. You can't coﬁpare

when this sample may have baen manufactured as to when a Monsantgo -

sample may have been manufactured. There's no evidence of that

even in the document, which we have continusd zo object to.

THE COURT: Objaction is overruled.

A We did add up the numbers for this sampleéapparencly

18
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taken at this -- of the dichlorophencl spill to be around

' 50, 000.

Q Is it barely possible, Mr. Park, that the government,

the National Institute, the Department of Health, Education,

-and Welfare and other branches of the government believed that

since Dow's 2,4 dichlorophenol did not contain 2,3,7,8 TCDD or
tetrachlorodibenzo~p-dioxin or tridibenzo-p-dioxin that they
believed that 2,4 dichlorophenol manufactured by othar chemical
companies until notified to the contrary had the same level of .
dioxin that Dow had?
~.. A~ I don't think so.. S s s e
MR, MUSGRAVE: Object, speculation and conjecture.
THE COURT: Overruled.
MR. CARR: Your ﬁonor, I would offer intofﬂf-
A I don't think so, Mr. Carr. B _
MR. CARR: T would offer into evidence Exhibits 1300
and '1301a at this time -- 1301 and 130la.

. MR, MUSGRAVE: We would object for all the reasons

-previously stated as to the misrepresentations, what we beliave

to -be misrepresentations and also there's been no identificatiox

as to the source of the information for GATX 12392, the OCP
shmple No. 2, Mr. Carr started on that yesterday, but has not

identified where thaﬁ information came from,

MR. CARR: 1I'm sorry, I wasn't listening. . What was




Lol
Gl

rUAm 1L dew

PENGAD SO, DATURME. M) GiVud

-
L

) B

12

13

14

1s

16

17

18

19

21

22

23

24

| it I hadn't identified?
Mﬁ. MUSGRAVE: GATX 12932.
A MR. CARR: Oh, all right,
Exhibit 1142, you see that says GATX 12932?
Yes’, ' I think so.

Do -you see that?

= O > O

Yes,

MR, CARR: Tﬁat'a the OCP that spilled, Mr. Musgrave,

in Sturgeon.

MR. MUSGRAVE: I understand that, Mr. Carr. You're

|| getting that- information from what exhibit now?

MR. CARR: I'm getting that information from the
Rappe exhibit and the admission of counsel in front of this
jury and from Exhibit 1142.

MR, MUSGRAVE: Which one of these are you'ﬁsing. Mr.

Carr?

of the jury --

MR, MUSGRAVE: Which one of these --

MR. CARR: And the Rappe exhibit for thé 45 parts per
billion. 1I'm using Exhibit 1142 for the total dioxin content
adding the 45 in there.

MR. MUSGRAVE: 4And which one of these are you using
fp?_the total dioxin content, which of the three?

‘MR, CARR: I'm using the admission of counsel in fronT
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MR. CARR: The -- see that 210 right there?

MR, MUSGRAVE: Umhm,

MR. CARR: You see that 210 right there?

MR. MUSGRAVE: Umhm. ,

MR, CARR: I'm using that line.

MR. MUSGRAVE: And you're adding --

A That's says 34 tetra there, QOA;n'tlit; not 457

Q But a8 I -- maybe you weren't listening, Mr. Park,
The admissidon. of counsel is that it was 45, the Dr. ﬁappa
exhibit 18 that it was 45,

MR. MUSCRAVE: I object to the representation that - -
| the admission'of counsel was that it was 45. I don't believa
that counsel admitted that it was 45. That's a misreprasantatiq
{ ' MR, CARR:; VWell, your Homor --

THE COURT: I previously ruled that he has.

MR, CARR: Maybe Mr. Musgrave-wasn't here; The jury
heard 1it. |

MR. MUSGRAVE: 1I've read the opening statement, Mr.
Carr.

THE COﬁRT: 1 heard'the-opening-statement, gentleman.
I know that it Qgé said, I previously ruled that thére was such

an admission of counsel.

MR. MUSGRAVE: I'm just continuing to make my racord,

‘your Honor,

L2
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| THE COURT: Right. No, I understand that, I just
wanted to make the record clear on that., I will admit 1301 and
1301a over objection.

| MR. CARR: Your Honor, 1I'd like to know from counsel
whether or not it is Monsanto's position that this tank car did
notj?ontgin «- {f they are still denying that this tank car
conﬁhined 45 parts per billion 2,3,7,8 TCDD?

MR. MUSGRAVE: Your Honoxr, I have made an objection

to Mr. Carr's statement as to hisrrepresentation as to an

admission, and that is my objection.

MR, CAkR: '1'd 1ike to know. whether or not Monsanto -

is now backsaying that there was not 45 parts per billion

' 2,3,7,8 TCDD in thet tank car?

MR. MUSGRAVE: Object to counsel’s questioning. in

this fashion, your Honor. This is not -- I am not a witness'

on the stand. I have made my objection in accordance with the

law, and counsel is now- ~- are you challenging my objection,
Mr. Carr? |
o THE COURT: ALl right.
MR, MUSGRAVE:. It's been overruled, Mr, Carr.
THE COURT: Gentlemen, we'll deal with this later.

Wa'll deal with this later. Mr., Carr, you may p:oceed.

MR. CARR: I have no further questions of this witness,

your Honor.

22
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' 5§§“§3ﬁe656 as to when it was manufactured? < .=~ =

I

| came:from the Midwest Research Institute.

THE COURY: Mr, Musgrave.
MR. MUSGRAVE: ‘Thank you, sir,
CLARIFICATION
BY MR. MUSGRAVE:

Q Mr. Park, I'd first liks to ask you a question about
this exhibit that Mr. Carr just questioned you about, this
Plaintiff's Exhibic 1302,

A Yes.

Q Now, 18 there any indication on there, sir, as to whes

that sample that was apparently testad by someone and analyzed

A No, I don't see a manufacturing date.

) And did you understand Mr. Carr to represent that this

daté'had béen obtained from an anélysis done by the Midwest
Rasearéh Institute? | )
A Yes. 7
MR. CARR: The exﬁibit clearly shows, if counsel
isn't aware of it, the data regarding the dioxin content came
from Dow Chemical Company. |
MR. MUSGRAVE: Tﬁat's precisely ny point, Mr. Carr,

but I belleve it was represented by you, Mr. Carr, that this

~ MR. CARR: Can't you read, Counsel? It says on the

23
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MR, MUSGRAVE: I was under the assumption that you
couldn't read, Mr. Carr, since you have misrepresented it. -
Q Does it indicate that this data, Mr, Park, came from
the Midwest Research Institute?

MR. CARR: It ‘sure does. It came from the Dow ~--

MR. MUSGRAVE: Mr. Carr -~ your Honor, may I procaa?i

with my examination without Mr. Carr testifying or attempting
to testify? You want to get up on the stand and be sworn?

THE COURT: I don't believe that's what's happening.
You may proceed with your questioning.

‘MR, CARR: I'IY be glad-To; Mr. Misgrave.

MR. MUSGRAVE: Your Honorxr, may I proceed without Mr.

Carr interrupting me?
| THE COURT: I just told you you could proceed.
Q Does the document indicate, Mr. Park, that this
anslysis wﬁs performed by the Mlidwest Rssearch Ipstitute?
A As I would read it, thére's a footnote after the
words énalytical data, there's a footnote, and down at the

bottom it says data supplied by E. R. Freiter of Dow Chemical

- Company, Midland, Michigan in a personal letter to Dr. William

Jameson of Tracor Jitco,

Q So it would appear on the face of this that the
analysis was done by somebody at Dow of thelr own product?

A Yes.

-

24
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Q And then sent to Dr. William Jameson of Tracor Jitco, |

right?

A Yes.

Q And 1s there any information as to what method was
used to analyze this?

A Not that I see.

d ~ So this is a report of data by Dow, it's not by an
independent lab of any kind?

A Yes.

Q And this was reported to =-- oOT purports to be a
letter from the Dspartment of Health, Education and Welfare,
isn't that correct? -

A That's right.

Q Now, is the Department of Health, Education. and

Welfare different than the Environmental Protection Agency?

A Yes, two entirely separate independent agencies.

Q And the knowledge that HEW may have had from this may

be different from what EPA had?

-/A Yes,

. Q And do you know that the Department of Health, Educa-

. tion,and Welfare doesn’t have other knowledge as to the potentisl

- actlial content of dioxin, various isomers of dioxin in any

chlorinated phenols, including 2,4 dichlorophenol?
" 'A. - They may well have bad additional knowledge.

|28
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questions that you're referring to I previously ruled were not

Q You don't know one way or the other, do you, sir?
A No, that's right.
Q And has Mx. Carr told you that there is any evidence

that he's brought forth in this courtroom to indicate that they

didn't have any such knowledge other than what's in this documeTt?

A o,

MR. CARR: qur Honoxr, I object. Thé burden is upon
the witness. He said and the law requires thh: EPA have actual
knowledge, and the burden is upon the witness to prova that they
hﬁd actual knowledge. It's not upon me to prove the contrary.
Th; ia§~obliéates Monsanto to give information to the EPA unless
Monsanto knows that the EPA has actual knowledge. The burden

is not upon me to prove that they had no kmowledge.

MR, MUSGRAVE: Well, your Honor, Mr. Carr was permitted

to ask this witness to speculate as to what knowledge the EPA
may or may not have had as well as any other governmental agency
over my objection, and I beliave I am #ntitled to ask him now
wvhether Mr. Carr or anyone has told him that they Aid.

THE COURT: First of all -- first of all,.those

spgculation. Number two, I think Mr. Carr's statemant of the law

that 8(a) and tha policy under it are correct. Objection 1is
sustained.

' Q  Now, Mr. Park, does it indicate on this Plaintiff’s

26
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Exhibic 1302 that Dow performed any tests for the content of
| monos, dis, or tris in the -- of the dioxin isomers?

A No, it doesn't,

Q And the same would be true as to the furana-thaﬁ are
shown below, would it not?

-

A That's correct. .

Q N&w with regard to Plaintiff's Exhiblt'1301. Mr. Paxk
this 1s this chart.

A Counsel, can I ask you a question?

Q I don't think that's probably appropriate, Mr. Park,
at this point. With regard to 1301, do you have that there,
Mr. Park? |

A Yes, I do.

Q- Now the reference to GATX 12932, which Mr. Carr

indicated to you is the tamk car that was in question in tha

Sturgeon spill, he's got 45 up here under the tetra columm,

does he not?

A Yes.
Q And a total dioxin of 82472
A Yas,
- Q Is that correct?
A Yes,

. Q‘ And I believe he just indicated to you, did he nét.
that he got the total dioxin except for the 45 tetra from ExhibJ

-

4
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14 -- 11427

A Yes.

Q ALl right, Now, Exhibit 1142 shows 34 parts per
billion,-doesn't it?

A Yes.

Q Under the tetra column, and then a replicate 40 and

A Yes. _

Q And do you know whethar analytical chemists when
they do replicates, repeats of the same type sample, and they
.g;;iéigégrént numbers that are close together, whether they '

average those in the regular course of doing analytical work?

A I'm sorry, I just don't know.
" @  All right. But in any event, there's nouASfin this

Coluwm 4, is there?

A That's correct, there is not.

Q Now, Mr. Carr also questioned you about -- 1f I can

get this to stay up hers -- these samples down here involving

what he has'danomina;ed as the DCP, . :- diéhlbropﬁenpl spill.

A Yes.
Q Do you recall that?
A Yes.

- Q And asked questions about the EPA's knowle@gé as to

'-thgidioxin.con:aqc;that may have baen reflected byjtpa?iarioun

28

41, and down here I think it's 36 and 44, isn't that correct?
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Exhibit 1118, that's already been identified and introduced int

1

testing on those samples from that spill? You recall that,
don't you? |

A Yes, yes.

Q And suggested that the EPA had no knowledge as to
dioxin content involved in that material that may have been
spilled? Do you recall that, sir?

A I think so, yes.

MR. MUSGRAVE: Do you have Plaintiff’s Trial Exhibit
1118, ‘Mr, Carr? 1Is it up here’or do you have it?

MR. CARR: Are you asking me if I have 11187

MR. MUSGRAVE: Yes.

MR. CARR: To my knowledge I don't.

MR. MUSGRAVE: I don't think you've got it there.

MR. CARR: If you give me a dage or otherwise identif;
it, I might be able to halp you.

MR. MUSGRAVE: It's the Momsanto press release dated
June 8th, 1979 that you put into evidence, Mr. Carr,

MR, CARR: Oh, all right. I have our copy of it if
}ou'dﬂlikd to use it? It talks about the OSHA -~ are you
talking about the OSHA one?

MR, MUSGRAVE: Uh-huh. It might speed things up.

MR. CARR: ©Sure,

Q Now, handing you what's been marked as Plaintiff's

-

~29
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evidence as a press release made by Monsanto with regard to the
spill, and does it not indicate in there that OSHA apparantly
took a =-- or claims to h;va taken a portion of a spilled
material and had a finding of 300 parts per billion of dioxin?
MR, CARR: Counsel, so:the record can be correct,
that's not a press release. That's a release to the employees

of Monsanto Krummrich plant.

MR, MUSGRAVE: Well, I have it in a press release form,

too, Mr. Carr, if you want to see it.
MR, CARR: I know that.
‘MR, MUSGRAVE: You've already put that in evidence
too. |
MR. CARR: I know that, but this is not a press
release. This is what the employees were told.
| Q This was put out publically to the employees ;hough?
A Yes, apparently righe.
Q Aha there was a press ralease to the same effect, Mr,
Park. Did you know that?
‘ A I don't reéall that.

Q And in any event OSHA had this information, didﬁ't

A Yes.

Q And the information that OSHA reported to Monsanto

\waa‘mmdc public to its employees?
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Yes.

And was parf of a press rtlease;:waan'c i1e?

- o >

Yes.

Q Now do you suspect that OSHA, if they had some knowl-
edge about their being 300 parts per dbillion of dioxin in that,
that this might have b&en something that thay would have passed
on to the EFA or the EPA woﬁld have had available to them
through these public announcement#?

A It's -- ”

MR. CARR: 300 parts psr billion of tetra, not total
dioxin, Counsel, ’ )
MR. MUSGRAVE: Mr, Carr, I understand that. I didn't
say --- .
'MR. CARR: Well, you said dioxin though. You didn't
say tetradioxin, you‘said dioxin,
MR. MUSGRAVE: Your Honor, may I procesd with my
examination? Do you have an objection thmaﬁe;,Mr;hcarr?
MR, CARR: I do.
| THE COURT: I think his objection is well taken.
Could you fephraae the question? | )
MR, MUSGRAVE: My statement, your Honor, was 300 partﬂ
per billion of dioxin. |

‘MR, CARR: That's correct, and the refaerence is to

| 31
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tetra. It says that 50 percent of the dioxin detected was

effect.

ference, as you say, Mr, Carr, bécauae it doesn't. My point

MR. MUSGRAVE: And you're directing me that X must s&a)
tetra? 1Is that correct, your Honorf
THE COURT: That is corract, i think that's accurate
Q 300 parts per billion of tetra. Now, do you under-
stand that was made public as we just previously discussed?
A If I'm misreading this third paragraph or does it
say 50 percent of the dioxin detected was --
Q Yss, it says 50 percent was 2,3,7,8.
MR, CARR: That's correct.
A Yeah, okay.
MR. MUSGRAVEi Now, I don't beliave that this prass

release, your Honor, says that 300 parts per billion is all

2,3,7,8. Now, do you have gome other ihforma:ion, Mr, Carr,
vhere it sayé that the 300 parts per billion they're talking
about 1is all tetra?

MR. CARR: Yes, we have exhibits in evidence to that
MR. MUSGRAVE: -Well, it really doesn't make any dif-

is this, Mr, --
A MR. CARR: Just so the record is straight.
Q Hy.point is this, Mr, Park. The information about
300 parts per billion of dioxin, and let's for the moment say

p
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it is tetra, was made public, wasn't 1t?
A Yes.

Q And OSHA at least felt they knew about it, dida't

A Yas,

Q Now, do you suspect that OSHA would have passed this
information on to the EPA if théy felt it was of some signi-
ficancea?

A They certainly.coﬁld have.

Q And do you feel that it is in fact possibly that the
'EPA would have seen this information some place or bpén made
aware of this information that was made public? |

A It certainly ia.

"Q  Now do you know whether the EFA -- well, let me

stopping shipments and that type of thing. You remember him
examining you about that, saying that tha EPA had the power or
did they have the power to come in and stop shipments and

wouldn't they stop shipments if thay felt that there was a '

hazardous livol of a chemical in, let's say, that mat the

| requirements, the reporting requirements of Section 8(e) that

wa've been talking about, that they would come in and stop that

shipment? Do you recall him asking you about that?
- A Yes. |

rephrase that. Mr, Carr asked you about the EPA coming in and .

i3
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Q Nov do you know whether the EPA ever come in and stop
a shipment from the Krummrich Plant of its chlorinated phenols?

A It"s never happened as far as I"m aware.

Q To your knowledge? Now, I don®"t want to spend a lot
of time going through these various samples that Mr. Carr put
up on Plaintiff*8 Exhibit 1301, Mr. Park, but you did recognise
when you went through these that in many iInstances there was
more than one analysis of a sample, there was sometimes three
or four analyses, is that correct?

A That"s right.

Q And were you able to tell whether Mr. Carr was taking
the highest analysis when he would select one of these to put
up on the board?

A Yes, | noticed that when there were more than one
analysis of a given sample, that he selected that that resulted
in the highest total number of dioxins.

Q And do you know anything, Mr. Park, about interferenc
and how that word is used by analytical chemists in connection
with reporting their data when they analyze something with the
GCMS and those types of analytical methods that they use?

A My knowledge i1s fuzzy. | think that i1t means that
the analysis is difficult, because other - I just don"t know
that much about iIt.

Q All right. You just don"t know what that means. All
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-right. Now, Mr. Park, in regard to that tank car spill sample,

's;r?
A Yes.
‘ Q And do you know whether they did or chcy‘didn't?
A -I just don't remember,
Q Okay. In connection wit# that:sample testing did 2PA

the one that we're talking about, GATX 12932 -~

A Yeas.

Q Now you, of course, know that tha total tetra content
that Monsanto discovered in its snalysis of that reserve sample
was reported to the EPA?

A I think that's right.

Q And are you aware of tha fact that the EPA was also
gliven samples ﬁt‘their request of the reserve sample from the
tank car?

A .I think T can -- I recall that, yes. -

Q And théy did their own testing or had someone at
their request do their own testing, if you will, on those
portioné of the reserve sample?

A I can remember that there was quite a bit of contact
with the EPA, and as I racall, sharing of information.

Q And the EPA would have been well able, had they wanted
to, or had there been any concern in their mind, to fest for

total dioxin content, not only for tetras, isn't that correct,

135
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to your knowledge after they had done their own testing for
whatever ~-- by whomever they selected éﬁd got whatever reaultT
they felt were significant, to your knowledge did they stop
Monsanto from selling in commerce OCP cruda?

A ﬁot to my knowledge.

Q Now, Mr. Park, coming back to the topic of these Saction

8(a) meetings. Now your role in those maetingé wasAwhat, sir?
A I would advise the group on what the law said, what
the law required, and I kept minutes of the meeting, and tﬁ;t'a
about it.
TRQ ™ ALY right. You would advise the other members of the
committae as to your interpretation of the law as a lawyer?

A That's right,

Q And apply it to the factual information that you were|

given and the opinions that you were given by the qthers with
regard ﬁo certain facts?

A Yes.

Q And you also kept the minutas, L think you said? .

A Yas,

Q All right. Now, you I think we've already astablishad,

are not formerly educated in chemistry or toxicology or medicing,

isn't that correct, sir?
A That's corrsct.

."Q  Now in keeping these minutes would you rely upon your
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ability to understand and teke down what was said at the mee:ih#s

to type up the minutaes?
I relied on what others said at the meeting.
I understand that.

Yeah.

o > o0 >

But when you sat down to type up the minutes or have

-

typedrﬁp the minutes of the meeting, would you rely upon your

ability to accurately recall and recoxrd in note form exactly

what was said, the way it was sald by these people that have

tha expertise in these areas that you didn't?

A RNo. < e |

Q All right. . Well, when you typed up theaeiminutes.
what would you do then?

A I would, of course, I took notes during the meetings
and then my practice was and is to -- I would tyﬁe up what I
felt 1 remembered and what my notes indicated about the meeting
and circulate. that to others, to everyone else who had attended

the meeting. Those individusls then would make appropriate

corrections where I had misstated something or whereI had parba{;s

not fully understood something that one of the experts, if you-

will, had stated. They would correct the minutes, send them
back to me, and then I would incorporate allithosé corrections

and then publish the minutes in final form,

Q All right, sir. And as a matter of fact, do you have

C oy
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_nature and deals with toxicity and things that you don't have

‘the changes that -~ 1s it Dr. Callis or is that Mr. Callis?

Plaintiff's Exhibit 1298 up there, sir?
A Mo, Idon't,

‘Q Well, let me see L{f I can't £find it. (Pause)

Handing you what's been previously marked as Plaintiff's Exhibit
1298, that is a copy on thevtop of your notes from the November
24, 1981 meeting, is that right?

A That's correct.

Q And tha next two pages of that exhibit are your haand-
written notes from which you would have prepared your first
draft, 1f you will?

A ' Yes.

Q And the last page of':he exhibit, sir, is a memorandum
from Clayton Callis to you dated December 18th, 1981?

A - Yes. | .

Q ‘And does it not contain a suggeétion for a change in
the way you reported the information, Paragraph 3?7 |

A Yes,

Q ‘And that information, Paragraph 3, 1s technical in

any expertise in, 1is that correct?

. A That's right.

Q  And in fact, did you amend your first draft to reflect

A I think ft's Dr. Callis.
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Q That Dr. Callis had suggested?
A Yes,
Q And Dr. Callis, was he a member of this committee at
that time?
A Yes, he was the Director of Environmental Operationé.
MR, CARR: This is already an exhibit, Counsel. It's
already in evidence.
MR, MUSGRAVE: Which one is it, Mr. Carrx?
MR. CARR: December 1l4th, 1981.
MR, MUSGRAVE: You want to give me the exhibit
numbex?
MR, CARR: Oh, you want -- that's the one you're
Just referring to, 1298.
MR, MUSGRAVE: I'm sorry, Mr. Carr, ':i.t:'s different.
MR. CARR: They're exactly the same,. (bungel. exactly

the same'.

MR. MUSGRAVE: Let me be sure, Mr. Carr. The exhibit

I hava that you have marked that you gave me is this ona right

hera, Document C03528., That's what you marked as Plain;ifi:'.s

MR, CARR: The other one is there as well, Counsel,

i had 1t marked first and then I handed in the one with the notds.

A  This would have been my first draft.

‘MR, MUSGRAVE: Yes, yes.

139"
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Q Plaintiff's Exhibit 1298 is your first draft, £s it
not?

A Yes.

Q All right. And attached to it are the notes of Dr.
Callis suggesting a changa to the third paragraph dealing with
toxicity, isn't that correct?

A Yes. :

Q  And Defendant's Exhibit 882, which I now hand you,
can you identify that, sir? -

A Yoes., This would be the final draft of minutes of the
November 24, 1981 meeting incorporating comments receéived from
Dr, Callis and otheré.

Q All right. Now that's an example of the type ~-
or example.of tha process that you wanﬁ through to ensure that
your note taking accurately reflected what you took down since

you didn't have the expertise and background, 1s that correct,
six?

A Yas.

Q Now, thia‘qoﬁmitteé that was constituted when someone

'would report their belief that there might be a chemical or

mixture of chemical that would present a substantial risk of

injury to health or the environment under 8(e) was comprised

of what persoﬁs?

A  The committee or group or whatever itself had three

40,
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persons that wera part of it. One was tha Director of our
Medical Department, Dr..Roush to provide tha modicai iﬁput. the
other would be the appropriate Director of Environmental Opera-
tions. This would be a Dr. Callis with one part of the comwpany
it would be other individuals wi:h other parts.

Q Now when you say apprdpriaté director, why do you say
appropriate? Would that person change sometimas?

A Yes, yes.

Q Why would there be & change?

A It would depend upon the product or the material in

-quastion. -The.company 1s.divided.up-into now four basic.

oparating uﬁics, each one of which has & Director of Ehviron-
mental Operations function, and so depending upon ﬁhe substance
or the material in question the DEO or Director of Departmental
Operhtions for the part of the company chat‘eithér manufacturad
or used that product would be part of the pommittee. So that
fuﬁction would always be part of the éroup. but the 1nd1v1dua;
wbuld change erending upon the product being considered.
Q All right.

A And the third person would be myself to provide the

| 1§ga1 interpretations.
Q If 1 underacand'what.you‘ra saying, that the-differenu

ptoducta of the company came under the jurisdiction and responsi

bility of different directors of Environmental Oparazions?

.
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A That's correct.

_Q Not-oﬁé‘person had all that responsibility for all
the prqducts?

A No, that's right.

Q So depending upon the product that was the subject
of the 8(e) meeting, you would either have one or the other?

A Yaah.’ There would be two individuals who would be
the same for all meetings with very rare exceptions. That
would be the Director of our Maedical Department and myself.

Q All right. And that Director of the Environmental

‘Health - --:"gpecifically Director of Medicine or Environmental |-

Health, that's Dr. Roush?
A That'e correct.

Q - - Now the composite of that committee was established

by Monsanto 's written policy, I believe, tﬁat}é<nefgudantfse PR

Exhibit 881. and may have been established befores that, but in
any way it was reannowmced in Defendant's Exhibit 88l1. Do you
have that there, sir?
A Yes, here it ia.
" Q@ _ Handing you what's now been marked orx previou#ly been

marked as Defendant Monsanto's Exhibit 881 you would recognize

that, sir, as the --

A Yes.

Q@ - - policy statement establishing or at least reaffirming

42
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publication of the policy. In other words, to assure compliancé

?our_bbligations under Section 8(e).

sk

the committee organization you have just‘teatifted to as con-
stituting an 8(e) cormittee?

A That's correct.

Q And that organization to set that committse up to
review matters brough; by anyoﬁé to them when a person felt
there might be a chemical or mixture of chemicals that would
-- of the'type :hét should beﬁ%epofted under 8(e), was that
set up in accordance with the policy statement of the EPA?

A Yes. | i

Q As set out in Defendant's Exhibit 8807

Q And I believe you've got 880 there in front of you,
have you not, sir? | |
. A Yes, that's correct.
Q All right.
A Actually, as T recﬁll. this organizacion'or-fhis

little group was more or less establishad just prior to the

with the statute.
Q' ALl right.
A But then it was -- this type of information here is
-- something similar to this is published annually in an

effort to make sure that employaes are kept knowledgeable about

43
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Q All righe, sir. qu-yoq{qpn:iona@ that cha_policy

provides for three persons, yourself, the head of the Department

of Health and Environmental Medicine, and the respective Dirasctq
of Environment&i Operations depending upon the product?

A | Yes.

Q = Now we have seen, Mr. Park, at these meotipgs other
people though in attendance. Now could you tell us why, if the
commiccgg is three, on sevétal occasions wa have seen other
people in attendance at these meetings?

A Yes. On occasion Dr. Roush or -- and/or the DEO
would provide other people who they felt might have some knowl-
edge -or expertise or whatever that would be of use during the
meatings.

Q  All right. So just to add additional information or
knowledge if thought to be necessary in a particular situation
to the ﬁeeting?

A That's correct. -

Q Now, with ragaid to Dr. Roush, do you have specific
knowledge.Asir, of his educational baekground_an¢~the type of
courses- he took; the type of degrees that he got, do you hav;
any specific knowledge in that regard? '

A I really don't have the épocific knowledge as to the
details of his background.

..Q@ 'He 18 a doctor, you know that?,

)r
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Dr. Roush being a clinical toxicologist and having practiced in

A- He is an MD, yes. ) |

Q Do you know wher; hes has speht the better part of his
professional career, in what area; specifically?

A 1 do know that he has -- he has been a Professor
in a university, also had exp.riencd in, I think, in functions
gomewhat similar te what he holds with Monsanto prior to his
coming w;th the company. |

Q All right. But beyond that you're mot -- you don't
have a lot of specific knowledge about what he did and when he
did it and exactly what his background and specific training
and experience had been or was? o o

A No, 1 havernever read:his.resume' in other words.

Q Okay. Now at these meetings that you did though

attend with Dr. Roush did he display to your mind as a layman

knowledge about the toxicity of various chemfcals? .

A He's aiways appeared vary knowledgeable about :oxic#pj_

Do you know what a clinical toxicologist is, Mr. Park?

I'm not sure that I do.

Do you know what an experimental toxicologist 1s?

> O Lo

No, I don c.

- Q Do you know or have you ever heard anyone talk about

that for many years? Anybody eJer say that to you that you can

reeall?

"~ 45
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A Not that I can ragall.
“ | d . All righr. Now at these meetings and specifically a
couple of these that Mr. Carr showad you, thera was reference
to in your minutes that you prepared trace levels, Do you
racall Mr. Carr asked.you about that? Now, I know that you're
the one that copied down the notes and you're the onaj?ha:.had

the notes typed up.'but when the word trace levels was used in

these notes, were those words that you spoke at the meeting to
the best of your knowledge?

A No.

' Q@ Or are those that the people, the toxicologists and/o1
the people from the Medical Department spoke? ‘
A These would be words coming from the mors technically
educated and oriented individuals.
known by them, I take it, than it would be by you, Mr., Park?

A That's correct.

Q And aga}n with regard to levels were any of these

} meetings to the best of your recollectioﬁ or the review of-ydur‘
po;és - Ilknow that you said that you héve very little, if
apy.}recollection of most, if not 8ll of these meetings axcept
whaﬁ;s contained in these notes, is that corract?

A- Yes.

v,iff;Q But do any of these meetings reflect, sir;.that the

A}

‘ Q And the context in which they used them would be bast

KN

46



10

1Y

12

13

" 14

15

16

17

18

19

20

2]

22

23

.24

|

|

purpose of the meeting was to try for any par:iculgt chemical

or compounds that Momsanto was manufacturing, to try and.set-.a

level with regard to that compound or a constituent, a component

an impurity in that compound that’ would be considered safe?
| A oh, no. The purpose of the meeting was solely to
determine whéthar‘an obligation existed under Section 8(e), a
reporting obfigation. o

Q Wicth regard to § pafticular chemical that was brought
to you by someone?

A That's right. ‘ .

.Q  And beyond that chemical and the ‘discussions that;wér?
had about it and its levels there wasn't any attempt to say,
well, gee, how high can you go or how_loy_s?éuid‘you g0 or any-
thing like that? | \

- A No;

Q | Now =~
THE COURT: Before you get into another subject, is
-this a good point for a short break? |
" MR. MUSGRAVE: Yes, I think it Ls, your Honor. |
THE COURT: Ladies and gentlemen, we'll take a short
recess at this time. I would remind you,and this would go for
‘any other recesses that we might ta#e during the dai, thé; you

are not to discuss this matter among yourselves or with anyone

outside the jury pahel or as of yet form any opinions or con-
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clusions about the matters on trial. Court's in recess.

(At this time a short recess was_taken.).v'

PHOCION PARK,

resuming the witness stand, having been previously sworn,
testified further as follows:

CLARIFICATION (Comntinued)

BY MR. MUSGRAVE:

Q Mr., Park, when. we brbke. I think we were talking

about the organization of the 8(e) committee, and I want to

continue to pursue that, but before I do so, I'd like to coms

back"a minute to Plaintiff's Exhibit 1302 that I started out

questioning you about originally. That's the letter with the

attached report of the Dow analysis of its own 2,4 dichlorophenol.

I asked you some questions about that earlier. Do jou recall?
A Yes. | " ‘
Q | I had one other queation to ask you. If“you.would
turn to the third page of that Exhibit 1302, where they're
dascribiﬁg at the top of the third page’ there the manufacturad
data, company, they give'the name of thﬁ company, the size of
the sample aﬁd the lot number and the-b;tch ﬁumberg fou sea
that? \
A Yes, umhm;
Q | And then the next item says purity.
zj;A Yes.

y 3 48
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'of 1t and how other pecple come to be present at thqueettngs.

Q@  And then ic says, “Specig@tlab distilled lot by
manufacturer."”

A Yes.,

Q Now, do you know, sir, then whether or not this
sample of 2,4 dichlorophenol that Dow analyzed was right out
of its production run or was it something special that was done
in the lab? |

A It would appeqr from that wording that this was a
special batch of material produced in the laboratory in order
to achieve a higher degree of purity,

Q@ And it uses the word distilled?’

A . Yes.

Q Now do you know whether Dow routinely distilled its
2,4 d;chlofophenol?

A I do no:.know.

- Q Do you know‘if it did whether the distillation that
it used in the actusl production of the 2,4 dichlorophemol was
any different than.the distillation that apparently was dome
in the lab as soma type of a special lab distillation? |

| A - I don't know. |

- Q Now, coming back again then to the 8(e) coumittee

and‘its organization. I think we talked a bit about the members

-fﬁ?ﬁﬁﬁﬂ ask ‘you, sir, you've told us that your:role?4$;oqe of -

49
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other than the minute take% and whatever =-- applying the law 3

aé you understand it to the_informétion that is’gathered thers

at the meeting from the toxicologist and medical people, 1s that

. correct?

A That's righe. )
Q Now do you or to your knowledge do you recall ever
having expressed anEOpiﬁion of a toxicological or a mediecal
nature? |

lA No. ' a

Q  You don't have the background or the expertise for

A That's correct,

Q | Now at these meetings, sir, do you recall at any
meeting that you can recall a portion of or do you recall 1if
yoﬁf notes reflect that there was ever any disagreement on an
point, a major pqint, let's séy,'of any of the people that
attended these meetings?

A I cannot recall any disagreement as to the final

|| conclusion of an 8(e) meeting.

Q AN right;
A There has been discussion of some of these technical

issues during meetings.

Q All right. And if there were a disagreement, still

some conclusion would have to be reached?

¢

<+
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‘not'be following the advice of at least one parson on that

A es.

Q And depending upon the natura of the disagreement and
the person that might ba disagreeing, let's say, with the rest
of the group, one might look at the education, the experience, |
the training of those agreeing as opposed to ;hosa disagreeing
to come to a conclusion? |

A Yes.

Q And in such a situation then if there was a conclusion
that was not the sama as those that -- of some opinions, there

would be then ~- there would be a situation where you would

committee oxr that may have come as an invitee to talk?

A Yes, that's true.

Q Now, Mr. Carr. asked you, you raecall, in your exami- )
nation about whether you would belisve a Monsanto toxicologiat
that told you that a certain level ought to be repoxted to the
EPA., Do you recall that? Oh, I'm sorry, ha didn't really ask
you that. As I recall, he said whather a particular level of

dloxin was hazardous.
‘ A . Yes, I recall thac.
Q And you sald 1f a Monsanto toxicologist told me that,

I'd believe it. Now that was in the context of one on one,

‘ A Qh. yes.
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Q . Now, in the context of an 8(e) meeting if you had a
;ariety of opinions. andathere was a consensus that clearly
carrieéd the day, then that's not the same situation that Mr.
Carr posed to you -~

‘A No.

b -- when you answered that question, is it?

A No, not at all. |

Q Now, I'd lik§ to'ééﬁ into, sir, the statute and the
policy that Mr. Carr questioned you quite extensively about
certain sections of it, and I want to ask you some questions
about “othetr ‘sections of it. Do you have Defendant's 880 in
fron;'of you there, sir?

A Yes, I do.

MR. MUSGRAVE: All right. Your Homor, Mr. Carr has
shown sections ;f this to the jury in connection with his exami-
_ l
which is the entire policy statement,to the jury.

THE COURT: Go right ahea@.

MR, MUSGRAVE: So they can follow along with othaf
sections. I want to show them. Do you have a copi, Mr, Ca:r?.

MR, CARR: Yes. |

MR. MUSGRAVE: Your Honor, do you have a copy?
THE COURY: I have 880, yes, thank yoﬁ.

(At this time the exhibit was passed to the jury.)
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- this, the first colum on the laeft unddr the heading there,

| cedures apply and don’t apply as to the review of this policy

‘statément and how it's promulgated or how itls put out? -

'_abhigve. to be a regulation or a rule, the proviaibhé‘of the

, gahmigiscrag;ve Procedures Act would have to be followad, which

Q Now, first of all, Mr. Park, Defendant's 880 is a
;tatemenc policy as opposed to a regulation, is that what I
understand to bs the case? -

A That's correct.

Q And directing your attention to the first page of

Supplementary Information --
A Yas.

Q Does it indicata being a policy statement what pro-

*| 53

. A Yes, it was published so as to be ezempt from notice |*

and public comment provisions of tha,§dm1nistrat1ve;grbcadures
Act. |

Q So it is =-- being a poligy is exempcfgsﬁfthe notice
and pubiic comment provision of the Administratiﬁe ?rbcedura
Act?

A Yes.

Q What does that mean, Mr. Park?

~ A _ It means that it was publiéhéd merely ad‘;?i - well,

as just a policy statement by the EPA, It's unenforceable. It

does not have the force of regulations or rules. In order to

Coewtnp
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 then this pexson would have ths right to ac:ually thtough a

Judicial process or administrative process of some kind appeal’

'y'abo@g‘stitempnt or it states after the word’gcpion‘ppaccment

gives all interested parties a right to participate in the
daveiopmagt of the rule, to present witnasses and to cross
examine other wi:nasges. make presentations and so forth.
Q All right. .To take issus, if you will, with tha EPA's
interpretation of the law through a rule making process?

A That's right. And also if it had been published as

-

a Eula. then there would have besn the opportunity for challenge

again fbllouiqg regular appeal proceduras.

- Q Se in the regular rule making process if the EPA wera
to disagree with someona that appeared in connection with this
notification profedure to want to have a say as to what they .
believe the rule ought to be and interpretation of the statute,

that if the EPA nonetheless went ahead and passed the rule,

that and have somebody else look at it and see 1f the EPA was
right? |
A That's right. _
MR. MUSGRAVE: Before we go on, I'm sorry. I didn't
give you all enough there. I've got another one thetre.
(Mr. Musgrave handing exhibit to juror.)
Q And in fact, in this éxhibit déspité the fact that at

’theivery top there of the first column on tha left it talks
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-of interpretation and enforcement policy there in the explanatid

in the second column there, ths middle column there on the firsg

page, does it more accurately describe what the EPA %s saying
this 1is, sir?

A Yes., - ~

Q And what does it say, sir?

A The EPA?wordiqg is it says, "This document ;s now
described more accurately as a 'policy statamenﬁ'":

Q And then continues on by saying it is exempt from the
notice and public comment provisions of the Administrative Pro-
cedure Act as well as pfovi%fghbféoﬂﬁérﬁihé delayed effective
dates?

A Yes.

Q *Ail right. So it states 1nAits body that it is worae
accurately.déscribed and is now described accurately as a
policy statement?

A That's correct.

Q . Now, the statute itself though from which this policy
statement is made by the EPA is recited in Defendant's Exhibit
880, is it not, sir? |
A Yes.

Q #irst colum there on the left of Page 17
A ,Yes{ it is.
Q

'-:{Q-A}lutight., And this has been read, I knpw; sevaral

,.
A
I o

53
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‘of such information.”

"preggd in some other fashion, the EPA can challenge that parson|

times, but 1 Qould like you to read it again, if you would, to
ﬁhe jury,.sir.

A Section 8(e) consists of just one ssntence, which
raads "Any person who manufactures, processaes, or distributes
in commerce a chemical substance or mixture and who obtains
information which reasonably supports the conclusion that such -
a substance or mixture prasents a substantial risk of injury -
to health or the environment shall immediately inform the
administrator of such information unless such person has actual

knowledge that the administrator has been adequately informed

Q All right, sir. Now, that is tha axtent of the
statute, is 1t not?

A That's 1it.

Q ~ And the rest of this document, Defendant's Exhibit
880, is the policy statement? | |

A That's right, issued by the EPA.

Q Now the statute is the law as things stand right now?

A That's correct,

Q  And if someone disagrees with the policy statement,
an@_fhe EPA believes that they're not interpreting the policy
of the EPA -- pardon me -- 1if someone disagrees with the

EPA's policy statement, beliesves the statute is really inter-

56
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interpretation, can they not?

A Right, the EPA could flle a complaint,

Q Or if a person disagreses with some action.the EPA
might take because the EPA belisves they violated the policy
sfatement. then that person could takq action againeﬁ the EPA
in some fashion? E

A I guess - 1 éuass it would be possible, but it
would be up to the EPA to take action 1f it felt someoné had
violated Section 8(e).

Q Yes. What I'm saying is i{f the EPA took action

against someone saying you violated our policy statement, that -

pexson would be permitted to take some action saying well,
you're wrong about what we think the law says. Just because
you say that's what it says, it's only policy and we';e
entitled to find'out what the courts say and administrative

law judges say about it.

A Oh, yes. I think probably the obligatiom, the burdan:

would be on the EPA as in any other allegation of violation to

show that aomaone.had? -- was in violation of Section 8(e).
A-MR. CARR: Your Honor, so the jﬁry won't be mislead,
I don't think counsel did it on purpose, but he suggested that

1f the EPA believed that somebody disagreed with its interpre-

‘tation of the law, that it's up to the EPA to challenge that

person’s interpretation. Of course, that is not the law. The

| 57
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EPA is under no such obligation to challenge anyone's interpre-
tation. The EPA's obligation is to prosecute violations of the
law that they learn of, and they have no right to file suit or
to challenge my interpretation of the law or Monsanto's inter-
pretation of the 1aw,land I'd 1ike the jury to uderstand that,
because counsel suggested and the witness agreed ‘that if tha
EPA didn't like the way Monsanto was interpreting the law, that

the EPA could file suit against Monsanto and challenge them,

and of course, that is not the law.

MR, MUSGRAVE: 1f I suggested that, I only meant to
suggest, your Honor, through actions that Monsanto might take

that tha EPA would say you are in violation of their policy,

 and then they would pursue it.

THE COURT: I agree with it with that addition, be-
cause the intsrpretation would have :o.be evident:in an action
that someone took.

MR. MUSGRAVE: Well, I meant --

THE COURT: It couldn't be just --

MR, MUSGRAVE: Certainly. 1 agree totally, I

' certainly meant to infer that, 1f I didn't, then it has been

clarified.
THE COURT: I balieve it has been clarified now.
Thank you.,

MR, MUSGRAVE: All right.

8
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Q The point being, Mr, Park, that -- well, strika
tﬁat. Ndw, in:the‘course of Mi.-Cart's-examinatipn'of you I

thoughe 1 heard you mention at one time something about their

b.ing no judieial or administrative law interpretation of this |

- statute,

A That's correct, there have baen none.

Q There have been no --

A Not ==

Q Action that the EPA has challenged that havae gone
to court to see whether an action did or didn't violate tha
law and the policy or- interpratation. of .the  EPA? .

A Insofar as 8(e) is concerned. |

Q Yea.

A Other EPA action under other provisions of the Toxic

Substance Control Aet have been taken, a few other provisions.

MR. CARR: Your Homor, the jury may be mislead. The

fact is that no one has been prosecuted by the EPA under the

criminal provision of this act that required an interpretation

of the act. It's not that the -- and counsel is again, I
think, misleading the jury. There has to be -- the EPA has

to know that someone has violated the act and has to decide

that it's a violation worthy of prosecution. They have to have

the knowledge, and they have to decide to bring a criminal

Hgggion against that person that is violating the law. I think
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. adopted, as I recall, in October, 1976 effective January 1 of

‘One of these was several years ago against American Cyansmid,

21

~ yet what's going to happen.

that should be made clear,

| MR. MUSGRAVE: P an indicating, your'Hdﬁbt. is
that there are no judicial interpretations of this statute that
this witness is familiar with. |

A Could I --
THE COURT: Fine. Then I think it should be clarifieL

like that, and I think the clarification makes it clearer for
the jury and on the record. You may continue, Mr. Musgrave.
A Can I finish the answer that I was --

Q Yes, you may. finish.

" THE COURT: Oh; I didn't realize.you hadn't finished

ydur answer,
THE WITNESS: No.
THE COURT: Go ahsad.

A As I was going to say, let's see, the statute was

'77, and during the period since then there have been only two

complaints issued by the EPA alleging violation of Section 8(e)
and the sécond was very recenﬁly, just a month or two ago
against Union Carbide. The first one was not contested. The

second one is In such an early stage here that it's not known

Q . All righe.
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A But there has been no judicial interpretation of
Section 8(e). .

Q Getting back to the statute though itself, you as a
lawyer and in simply reading this statute and.maybe aven as &
layman from the plain language of it where it talks about any
person who manufactures, processas or distributes in commarce
a chemical substance or mixture, and then it states, and who
obtains information which reasonably supports the conclusion
that a;ch subatance or mixture presents a substantial risk of
injury to health or the enviromment, and}then it says, shsll
immediately inform the administration of such information,
what information do you read that in this plain language of the

statute to be being talked about, sir?

A It would be information indicating a substantial risk

of injury.
AQ Information which reasonably supports tha conclusion?
| A Yes. _ |
Q That the mixture, the chemical or ths mixture --
A Presents a substantial risk. _
Q e 'presents a éubstantial risk of injury te the-healt
or tha environment?
A Right,
- Q Now -- And then it's that infbrmation that supports

that conclusion that has to be reported, sir?

h
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That's correct.

Unless the EPA already has that information?

> 0 >

That's right,
Q Now so the question is what is that information as

set out in the statute that supports this conclusion, is that

right?
- A That's right,
Q Now 1f you had a tank car, sir, ﬁhat was filled with,

let's say, 2,3,7,8 TCDD and you notified tha EPA that you had

2 tank car that was filled with 2,3,7,8 TCDD and you told them

nothing more, sir, would that in and of itself be information
| that supports the conclusion that the substance or mixture
presents a substantial risk of injury to ‘s health or the
environment? |
A 1 doﬁ'c_think that would be sufficient.
Q
A Umhm,
Q Your answer, six?
A 1 think that something more would be required.

" Q Hayberthat's an‘ovar dramatization, but the tnfbtmatio%

then is what do you know about the effects of this product that

‘ make it cause a substantial risk of injury to health or the

environment?

';;biéAngmxgé,:what are the health effects.

That the EPA didn't know about; let's:put:it.that way.
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Q All right. Now then turning to the policy and the

EPA's 1ﬁt§rﬁfetition of this statute, I'd like to direct your

“httencion, first of all, to the third colum on the first page

down there at the bottom under Item No. IV. It states "Numerous|

commentors requested clarification of different aspects §£

Part IVof the September 9 proposal."” Was there an earlier

proposal of a policy that had been commented on? :
A .Yes. Is that Part W7

Q  Yes, Part V, 1I'm sorry, Roman numeral V.

A I think there was an earlier publication where the

'EPA~did -ask for: some comments  and some were made. . .

Q And that Part V‘they then identified by putting it
in parenthesis and it says, that being information which
reasonably supports a conclusion of substantial risk?

A Yes,

Q And they go on and say particularly concefning environ-
mantal-effecté and suggested different 1nterpretatiqns'of what
constitutes a substantial risk, ana then it states, does it not
sir, "The agency continues to focus in this policy-stgte@enc.
on the effects set forth in the September 9 éropésal, but
clafifies that the substantiality of a risk is a function of
both the seriousnaess._of the-effect and the probabilty of its

occurrence", and then it refers the reader to Part Roman numeral

‘_‘;_,V'\"_-_of'_‘.j:ﬁis policy statement, isn't that correct?

i
v
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A That's correct.

Q So. at the outset here they're talking withufegard to

what constitutes a substantial risk to two functions. One is

the seriousness of the effect of this chemical orx mixture of
chemicéls,“isn't that cofrect? |

A That's right. -

Q And second is -- an& the second is the'fgct or
probébility of its occurrence? |

A Yes.

Q And those two functions are connected by the word

"and", are they not, sir?

A Yes.

Q And does that normally mean that both of them must

‘be present for there to be a determination that there is a sub-

stantial risk?
A Yes.
Q It's not either/or, one or the other, it's ,both?
A The word both is used in that sentence. |
Q All right. Now the seriousness of tha effect, which
is one of these two functions of what constitutes a subst;ntial
risk, that's referred to in Part V of this policy statement,

1s it not?

A Part V describes what constitutes substgn;ial risks,

cQ Right. And it talks about the effects, does it not?
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- effects of concern.

‘followed on the next page, and (a) talks sgbout human health

;BQdilj functipns; and it goes on whatever, but that's --

A Yes,
Q ' Turning to the second §aga of the aexhibie thers in -

Column 3 on the far right there's the section that commences with

g5

ther hsading Romaa Rureral Vv, What COnstttu:es Substanztal Risk.\ )

and it says at the beginning there, A substantial risk of 1njur¥
to health or the environmant is a risk of eonsiderable concern
bacausa of (a), the seriousness of the effect, and then ic

refers you to seé Subparts a, b, ¢. bolow for‘illusc:itivc

A Thaeis corrace.

wee o @ wee Sochere 1¢'s saying okay, :hoscﬂtgo fuhczions, the

are things like &, b, and ¢, is that right?
A That's correce.

Q So let's just go now to a, b, and c, which ars then

effecte?
A Thh:'s_right;
Q. 1s that righe?

That's correct.,

domg, cancer, birth defects, etc., or sarious or prolonged in-

capaeitation, including the loss of or ability to:use’ normal

T L
S

A
Q And it speaks of human health effects, and it da:erib*s

_first one being seriousness of effect, what we're :aiklng about |-
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-They talk about environmental effects, wide spread and previous]

‘unsuspected distribution in enviromnmental media as indicated in

‘4 there, does it not?

 page, emargency incidents of envirommental contamination?

substance or mixture to which any of the above adverse effects

=+ those are the ones we've just been through --

‘pattern, extent and amount of the contaminant, and then it goes

That's right.
But that's one'fybe of serious effect?
Right.

-~ that thay'fa saying constitutes substantial risk?

> O P o>

Human health effects, right.

- Q And then they go on down, let's just go to (b) here.

studies, excluding material contained within appropriate dig-

posal facilities, and it's got another example under 2 and 3 and

A " Yes.
Q So you've got human health effects, environmentsal
effects, and the last serious effact that they talk about is

(c) down there at ﬁha.bottom of this first column on the thixd

A Yes.
Q And does that talk about -- well, let's just read

it. It says "Any environmental contamination by a chemical

A Yes, sir.

01,66

© o .Q -~ "has been described and which because of the
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Ea v--'ffét:'age'd--in the policy, does it.not?

14

15

ahead and talks again about seriously threatens humans with

examples that EPA has given, isn't that cortéct?.-

“of chemicals that are in it as it is there and determine whetha)

that chemical as constituted with those mixtures and levels of

"you had information that told you that there was a serious

cancer and those types of affacts praviously described?
. A Right.
Q So in looking at the first function of this test of
substantial.risk to see if there is one there, one considers

the seriousness of the effect and does it meet the types of

A That's right,
Q Now in looking at the seriousness of the effect do

you look at the product that is in front of you, the mixture

different chemicals in it, whether it has a serious effect?
- A It@é the entire product.
Q It'g the. entire product?
A Yes.
_ Q I want to continue on that in a minute, but before I
do, 1f you were, hypothetically speaking, to determine that a_.

particular ptodugt did céuse one of these sérious effects after

looking at the entira product and you had information, and wa'll

tal!c sbout what kind of information that is in a minute, but

effect, then the second function slso has to be considered as

ot
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A Yas.

| Q And that second function thsn ia the probability of

its occurrence?
A That's right.
1 Q Isn't that right? Now, going back to Page 2 of this

whére we -- in that far right hand colum under . Roman Numeral

| 68

v which constitutes substant&al risk, wa pointed out that the (

seriousness of the effect as deseribod or as examples are
desqribed in a, b, and ¢, which we've bqen through;uqndwmr.‘5
Caré then picked out of the entire context of thisfpélicy
statement of sevéral pages one sentenca here on Piéiﬁfiff'b
Exﬂibit 1293, and that sentence is contained just béidw‘:hat
portion of Paragraph Roman- Numeral V that we were: reading from
when wa got over to what the serious effects were, isn t that
co:ract? i
g A Yeg. _ .
Q And in fact, in the beginning of Roman N@m?ral v

after it lists and refers you ﬁo a, b, and ¢ for tﬁéfberiOusnes

of effects that they'ra talking abOuz. ic then-gpaé*?ﬁ%and'says
rand (b). it reiterates again the sacond function of what con-

.stitutas a subs:antial risk, it says, and (b), che fact or _probr

ability of its:occurrence. And then it goes on, does it not,

1.\(

"."-"jand starts to talk about exposure and what.you 1°°k -: "“h

I*ragard to- expesura when you hava sa:isfied the firsu function,
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does it not?

A Yés.

Q When you have determined that there is a serlous effac

And in fact, 1t states, these two criteriom, that‘isy'tha
seriousness of the effect and the fact or probability of its
-dccurrence. are differantly waightad‘fbr different_g}pes of
effécts. It says the human health effocts described in Sub-
paragraph (a) below, the one we just read, it says if you ve
got that kind of serious effect and you've already astablished
that you'va got that kind of serious effect, the ERA Fhen says
"in‘§§8'pdlicy statement, does it not, sir, that they{qieﬂao
serious that relatively little weight is given to exgésure?

: A Yas.  _'

Q@ . So if you have established the first function of the
teai, that is, that you have a serious heélth or sef&bﬁs. as
they say, a serious effect from this chemical ox its mixture,

then you give little weight -- little weight to exposure

in determining whethexr it has to be reported even though it is

'afsgrious:health effact?

,' A Yes.

75Q Now, let's get back to the first function, ths serious

effect. Ybu told us, I balieva. that you look at tha °ntire

“chemical that you've got there and its: makeup and: :ha portiona Tf

“other chemicals that might be in it to determine: ifitha whole

E.
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or -any portions in it at :hoég{igvu@gﬁgpqld have one of these
serious effaéts; isn't that correct? | |

A Yes, ths entire product is considered.

Q And to determine if there is a serious effect what
you're supposed to report, getting back to the meaning of the
statute, is information, isn!t:that right?

A  _That's right, '

Q " Informatiom which rﬁaéonably supports the conclusion
that the substance or mixtuto presents a substannial risk of

injury. So you have to have information which reasonably

- supports the conclusion of both' functions of what constitutes -

substantial risk, serious effect and exposure, all right?

A Yes.

Q Now, there's a definition of substantial rgsk infor-
mation;. What kind of information are we talking about, and don
they define that in this policy statement? |

A They do, but they define it in terms of itself.

All right. And tbat's again thoﬁgh on Page 27
_— : - S
Under dafinitiops. isn't 1t?

Yes.

In the first colummn, Page 27

Right. Last paragraph under definitions.

'“5‘,' 'Uh-huh. And it says the term subatantial ‘zisk infor-|

170
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mation means information which raaaonably supports the con-

(RS
(t

[| clusion that a chemical bubstance or mixture presenca a sub-

"stantial risk of injury to health or the environment, right?

A Yes.

Q So that is almost using the very language of what 1o

"being defined to define itself?

A EYes.

Q But do they not have in the policy statement another

section that deals on this topic of substantial risk tnformhtiog?

A Section VI describes the nature.
Q All right. - That's on the third page, isn't 1t?
A Yes, umhm, The nature and sources of information.

Q So there's a whole section in here that deals with

== 'it's entitled Section Roman Numeral VI, Nature and Sources

of Information which=Raaaonab1yv'éupporta the Conclpaion of
Substantial Risk?

A Yes.

Q ° So in this section they'’re éotqg to finally tell us
what kind of information is this we've got to have or that wa
look at to determine if there is a eubstantial risk, 1f there
are serious affects? |

A That's right. |

MR, MUSCRAVE: Your Honor, would this bs.a good
point? . l

ey 71_:
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THE COURT: You going into a new section?

MR, MUSGRAVE: Yas, fine. .

THE COURT: Ladies and gentlemen, wa'll break for
iunch at this time. We'll resume again at 1;30. The admonish-
ments which I've given you earlier will apply during this lunch

break also. Court's in recess,

S L :



&R

PEOVAY wWa BATVIN e ees  Vawve

-
)
i

10 .

H
12
13
14
15
16
17

18

19
.20 .

21

22

23

24

STATE OF ILLINOIS >
. ). S8
COUNTY OF ST. CLAIR )

I, MARSHA SCHNIPPER, one of the Official Court Re-
porters in and for the fwentieth Judicial Circuit of tﬁe State
of Illinois, and the Official Court Reportar who reported-the
proceedings had at the hearing of Ptancés E. Kemner, et al. vs.
Monganto Company, No. 80-L-§70. on the 16th day of Aéril. 1985,
do hereby certify that the above and foregoing is a true and

correct transcript of the proceedings had at said hesring,

|| which proceedings were reported by me’ in shorthand and by me

co:ractly transcribed. .

Dated this DA™ ?_day of April, 1985.

Official Court Reporter
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STATE OF ILLINOIS
TWENTIETH JUDICIAL CIRCUIT

S§
COUNTY OF ST. CLAIR

e N o NS

I, RICHARD P. GOLDENHERSH, Circuit Judge in and for
the Twentieth Judicial C%rcuit of the State of Illinois, and
the sole presiding Judgazin cﬁé aforesald cause on thé-lﬁth,day
of April, 1985, do hereby certify”ﬁﬁéﬁ I have ;kamiue& the

aforesaid transcript of the proceedings and further ceitify

that the same is a true and correct transcript of said pro-

ceedings had in said cause.

Dated this day of April, 1985,




