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Mr. Robert Diakun

I apologize for not respending earlier, but as you know [
have not had an opportunity to consider the quescion posed
in your letter of June 2%

whether a medical examination policy issued by Sxxon
- along the same lines as the OSHA policy expressed in

former Assiscanc Secretary of Labor Morton Corn's

lecrer of January 13, 1977 would be defensible.

In his letter concerning OSHA's standard for asbescos,
Morton Corn stated with respect to the medical examination
provision of 29 CFR 1910.1301(j) chat "it is current OSHA
policy to require medical examination only when employee
exposures exceed 0.1 fibers greater than 5 microns in leng:z:
per cubic centimeter (Z/cc greater than 5 microns) on an 8-
hour time weighted average (TwA) basis."”

Considering the holding in che case of GAF Corp. v. OSHRC

and John T. Dunlop, Sect. of Labor, 561 F.ZQ 5%3 1377y, it
1s my opinion that adoption of a comparable medical examina-
zion policy by Exxon would not be defensible. In the GAF Co::
case the U, S, Court of Appeals for the ~*;trict of Columbia
Circuit held that 29 CFrR 1310.1001(j) required employers to
provide medical examirnacions to all employees exposed to
airborne asbestos in any measurable concentration. This
ceans (as the Secretary of Labor argued in the case) that

the presence of any airborme asbestos at all in the workplace
triggers the requirement Zcr medical examinations.

Directly on point, however, is the subsequent OSHRC Admini-

strative Law Judge's decision in che case of GAF Corp.
(1977-1978 OSHD 122,39%1). 7This decision resolves specifically
the issue raised by Mcrzon Cora's letter advising of OSHA's
policy not to "cite asbescss violations unless exposure

levels exceed 0.10 fibers per cubic centimecer'. On the
basis of the D. C. Circuiz Court of Appeals case, the Admini-
strative Law Judge rejected the employer's argument that che
standard does not require exazminations when exposure does

not exceed permissible 1izizs. And in response Co the

A OMON OF EXXON CORFORA NON
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Mr. Diakun 2 July 26, 1973

employer's contention that it was nof in violation because
Morzon Corn's letter was written prior to receiving the
cizacion ‘or vxolatlng of 29 CFR 1910.1001(J), the Judge
stated that "a standard may not be amended under the guise
of incerpretation and can be modified only by use of proce-
dures under §6(b) of the Act." Consequenzly, no immunizy

rom violation of the standard is gained if an employer
establ‘shes a medical examinazion policzy which comporcs witih
zhe OSHA policy contained in Morton Corn's lecter.

In the more recent case of Wagner Electric Sales Corp.
(1978-1979 OSHD 122,502), anocther OSHRC Judge ruled that :the

"standard makes no exceptions from the requiremenc for
medical examxnacions if any asbestos i{s released im the
4orkplace It so happened in cthis case that two employees
in a brake lining grinding shop were exposed to asbestos act
levels on either side of cthe exposure level set forth in
Msreton Corn's letczer: one at 0.1 fiber per cubic centimeter,
and che other at 0.2 fiber per cubic centimecer.

I have attached copies of the foregoing cases in che event
you wish to review the facts and discussions in greater

et

¢: H. 3. Snyder, M.D. (w/attachments)

LWl:ris
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GAF CORP. v. OCCUPATIONAL SAFETY & HEALTH REV. 913

C1eas M1 F24 913 (197D

s.ppement W ZPA g deferse  Many of

nese Jec:sions, after ad. turm on juestien
sf sery achn.cal detaii and daa. ¥ an tne
sass of their experence and experise 1
iveir ~etevant [leids, appeilants can reason.
10,7 e expected w0 conlrmidute o the .n-
‘ar—ad resgiutions of these questions when,
124 . they arse vefore the Distmet Court

8] Finaily, *he Distmet Cour conciuded
Mal the other incusicy parties, granted n-
arvention eariier ™ wou.d icequateiy rep-
resent :ne pownt of view af apperants.
Jnce again, tne propiem witd tmis di3posi-
LOR 3 inal whie ine overail pont of ew
~ignt e snared. appenant’ nlerest i ite
segu.ation 2f parucu.ar ‘ngustroes may mol
~ regresenied by exusting parties. TFor
~starce, none of e exusting part.es repre-
1ens the interests of ryober manulactue-
" And the one cnemical company that
3 currently & party, Amercan Cyanamid
“3.. may not nave interesty lhat desr uipon
o) of tae :ndustmai zategores of concern W
Union Carbide® The Distmet Court made
10 SUCh FAMUCNIANIUS 1NQUIrY a8 O interest
Rere We are thus not second-guessing a
cuzgment of tne Distrmet Court as @ lhe
avact mange of .nterest of the appucany
and sarues defore t, ~or do we mean %0
imiL the diseretion of tne Distnet Court W
jecide when more ~epresentation would be
redungaat Byt in exercuing %8 discretion,
ine Disunes Court must makae a “disecnmina-
ung 1pprausai of the circumstances of the
sart.cuiar case @ aa o whether interests
suff.crently overiap before denying inter:
vent.on  [n light of the “minimal burden”
.00n apprcants o show that representation
‘may >e” .nadequate, Trbovich. supra. we
f.ag nal the spewal and distunct interests

45, Seen 24 supra

4 Seen 7 supe

47 Categary number sicteen 4 Rubber ?ro-

tEtung ’ with eight subcategones.

3. T™e categones of nterest 1o Lnian Cardige
Avoive the manulactwre of a droad range of
Iremicais aad snermucal products. ncluding o
ganic and .norgaruc chemicais. piasucs. and
synizeue matenais Amencan Cyanamig Co
31 diveryified maaufaciunng omMpany il
Aterens w1 many Aeids. including Lie manufic:
ture of phArACEUUCRIS 2nd Chemmucals.  Appet:

[Ty g

af apperiants, even 33 0 the exusting :ndus-
Iy parties, just:fy hewr admission under
Rule 2(a«2).

The order of the Dutret Cours, denyag
e motions for atervention. 8 reversed,
and *he case 3 remanded for the interven-
tion by sppeilants o de wulowed.

GAF CORPORATION. Petitioner,
4

OCCUPATIONAL SAFETY AND
HEALTH REVIEW COMMISSION and

John T. Dunlop, Secretary of Labor. Re-
tpondents,

United Paperworkers Int't Union,
Local 891, [atervenor.

No. 76-1028,

Unized States Court of Appeais.

Juwmes of Coiumpia Cireust

Argued Jan. 25, 1977
Decided June 28, 1977,
As Amended July 13, 19T7.
Rehearnng Denied Sept 2, 137

Emowoyer peutioned for review of an
sraer af the Occupational Safety and
Heaitn Review Commuson finding & n
violatian of 2 reguiaton requinng empioy-

‘ants szntand asc Amencan Cyaasrmud may
choose (3 guard 4 Hher uterests more dibi.
genlly Lhan (L3 .nlerests o chemicad manufac.
lLmng, U Maxing toas dnadeguate represant.
aUve 50 appetiants aterey  Moreover. appei-
4nts 3atend (Rt the chemucal opersuons of
Amersan Cytnamd we writed (@ Ssruan
Proquct unes and do o reach Ll e chemseal
nguLsty categormes of concern o appellants.

49, TA Wrgne & Miler Federd Pracocy and
Pocedure, § 0309 3¢ 833,

R
; TS
:
3 :" 3
i & S
1 ’[ M o~
RPEAF
‘ ;”Eg 2T
wi < 7
1 3 F i, -
< ‘ . g
11 | "
: 1 B
1 . - T
1t % S
1 3 -
4, ; ‘ R
!: § e -
. 1 T
t "ii £
HHH A
I 1HE | B
L ) _.
) M : ] - ‘.- -
TR -
1
[ . P
P y : ":-
i “! 19 R _j:-_
L!; s -%“
] R
|
1 5>

LLR 000560



914 561 FEDERAL REPORTER. 2d SERIES

ers o provide =:edcal examinations
warkers exposed 0 awborne concentrations
of aspestos. The Court of Appeais. Robbd,
Circuit Judge. held that. (1) the regulation
required medical examinations for all those
in occupations exposed ‘0 airborne asbestos

{n any measurable coacentrations. snd (2)

the regulation was not .nvalid.
Pet:tion dented.

MacKinnon, Cireuit Judge, fled & spe-
c:ally concurmng spinion.

. Labor Relations =7

Occupationai safety and neaith reguia-
tlon requinng empioyers o provide medical
examinations to workery exposed (0 &ir-
borne concentrations of asbestos was appli-
cable o employees exposed 0 airdorne as-
bestos 1o any measyradle concentration.

2 Labor Relations &= 7

Occupational safety and heaith regula-
tions must de constried o protect empioy-
ees,

3. Labor Relations em3d

Occupational safety and heaith regula-
tion requinng employers to provide medical
examinalions to workers exposed to air-
borne concentrations of 11bestos was not
invaiid,

4. Labor Relations e=?27

Occupationsal Safety and Health Act
vests Secretary of Health, Education and
Weifare with discretion 0 determine
whether medical examinations of employees
are 18 nature of medical research and. ! 0.
whether to pay {or them. and nus duscretion
in this regard may be reversed oniy or
shusa of diseretion. Occupationai Safety
and Health Act of 1970, § &by, ¥ US.
C.A. § 855X

S, Labor Relations em27

Objection not conmdered by Occupa-
tional Safety and Heaith Review Commus-
si0n couid not de conndersd an petiton for
review. Occupatonal Safety and Health
Act of 1970, § 1lU{s), 3 U3S.CA § 66s.

§. Labor Relations =7

Qccupationai 3afety and Hes.ln Ac:
requirement hat proposed rule be sub-
mitiad {or comment does nat automaticaly
generate new opportunity for comment
merely because rule promuigated by agency
differed {rom rule as proposed, partly at
least !n response %o sudmusmons. Occupa.
tional Safety and Health Act of 1970,
§ &ib), 2 USCA. § 655h).

Perition for Review of an Order of the

Oczupational Safety and Heaith Review
Comm:ssion.

{m ] Smotherman. Jr. Atdanw, Za. with
whom MeNeill Stokes, Atlanta. Ga. was on
the bref, for petitioner.

Nancy L Southard, Atty, U. S. Dept of
Labor. Washingron, D. C., with whom Mi.
chael H. Levin, Counsel for Appeilate Liti-
gation, sad Allen H. Feldmaa, Asst Coun-
sei for Appellats Litigauon, U. S. Dept of
Labor., Washington, D. C. were on tne
bref, {or respondents

Miram L. Gafni, Philadelphia, Px, witn
whom Richard H. Markowtz, Phiiadeiphu,
P1., snd George M. Cohen, New York City,
were on the brief, for intervenor.

Before TOM CLARK.® Ratired Associate
Justics of the Supreme Court of the United
States. and MacKINNON and ROBB, Cir-
euit Judges.

Optaian for the Court filed by ROBB.
Clreuit Judge.

Special concurnng opinion filed by Mac-
KINNON, Cireuit Judge.

Me Justice CLARK concurred :n tne
opinion of the Court but died before .1 was
entered.

ROBB. Cireuit Judge:

GAF Corporation (GAF) peutions for re-
new of an order of the Occupauonsl Safety
and Health Review Commussion ithe Cor-
muson). The challenged order found GAT
in vioistion of s regulation requinng em-

* Sirung by desigrauon purtuant 1o 28 U.S.C. § 29a).

._.....Mm“

Svhbwe [t
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Siorem 3 oo de mec.t3. eXAMINALONS W0
warxesy 2x.csed W2 a.Urdarne concentrasions
af 13desics  JAT empioyees are 2xposed W
asdestos dust dumng ine manulacture of
Toor tovernys and [.oer Juiding products.
SAF coniencs tnat the Jommussion misin-
terpreted tne -cegu.ation and that noany
event e regu.aton 3 .od. We conciude
tnat nenner of tnese onlent.ans 3 lorTect
and acceraingyy we allom

. BACKIRCUNT

This 2s0ute degan o 1373 when ine Sec-
metary >{ _ador 1Ne Secretaryi ssued -
neny harging JAF 4tk wiciatons of 3
CFR § 319334, sudsequentiy r~enum-
Sered 10 § 1310 1001, 1! The cited reguia-
nan ~equ.es empiosery W provide cerain
pre-em2i0y Tent, annuai, and separaton
Tedicai examinations o ail worxers in an
X2U03L.9n exosed WO airoorne concentiri-
uions of asdestos Niders b

GAT 2oes ol provce the spec.fied 2xam-
matons, Dot argues Lhat lhe reguiation
30€$ "0l ~equire Lnem. Iven ine ow .evel
of a.rvor~2 abestos al TAF's pans At
tne me o tne aralion, wmieh nvonved two
>f JAFs pantg, the ‘evel at doth piants
a8 20:0% ‘he maximum permssidie .evel.
The Tax.m.m permissilie jevel at that
nome was 3 Dhem, 3f more tRan § microme-
Lers .a e~gun, per :udic cenumeter of air
See 3 CFR § 191093ab)) GAF con-
tends tRal he reguiations require medical

1irocree asestos exceeds A maximum
evel ar some alner .evel nigher than that
f3.na 2 SAF's panw. The Secretary ar-
Z<23 1231 ine sresence of any airoorne A
Sestos 2t a.d wiggerss e requirement for

SAT tnalenged tne ilatany Laroughout
1ne evers 3 admimstrative review provided
y e Cerusatonar Safety and Heanth Act
30137 e ke, BLUSC §3551970) a
.2 toume e Jommisnen Joneid tne it
nons Secrerdry of Lavor v GAF Toml TS

I3AHRRI Pap a2

microf.ener.  GAT
39 CFR 1910338 was recochfied as 29
CFR §:310.:001 on May 28, 1973 40 Fed

Reg. 23872 11978). The reguiation waul de cnied

GAF CORP v. OCCUPATIONAL SAFETY & HEALTH REV.
Cita na 341 F24 913 (19T

913

then petitioned Lhis court seex.ng ~eview of
tne Commusion’s order as provided oy “he
Act. See I USC. § 560 (1970).

GAF -onzends :hat the Commussion erred
i cntercreung the regulation w require
mecical exam:irations for empioyees ex-
posed .o the relatively ‘ow conceatritions
of airoorne a3pestos found 2 SAF's pianus.
GAF also contends that ihe =egulation
void Decause . a3 .mpropery promuigal-
ad, 3 noonmistent Wtx tne AL and 8 arbi-
. matioran and Lnsutported by tne
evicence. e snal mansicer each 3f hese
LrLenLIng N oturn

A, Jaterzrewaton of the Regulatan

(1.2] Fe wurn fimt 9 GAF's contention
that ine Commussian erred :n uphoiding :he
Secretary’s :ntarpretation of the disputed
reguiation. GAF s supporied by neither
the anguage nor ne Nuiswory of the reguia-
ton.

We =ote at ‘ne dutiset that the Secretary
3 charged Sy ‘aw with administenng the
Act and tne reguiat.ons susporung it 2
USC 3§ 335 et seq 17970)  Hence, his
internretation of the reguislion “becomes
of sonumiing werght snless 1t s planiy
erroneous or inconsistent aith the reguia-
uen.” (dail v Tadman 380 U S. |, 16-17,
85 3.C.. 792, 301, 13 L.E4.2d 616 {1965).
The Secretary’s nlerpretation remains con-
wolling Caven Lnougnh lle cnosen exegess
may <ct appear Juile a3 ~easonalie s ome
atmer omsiucon T ‘eraton omtted)
Bucz To v Oceugai.ora. Safety and Heailh
Review Commissic= 3.3 F2d 201, 205 43ea
Cir 1975, aceors. Clarwson Const'a Co v
Cecuzatonar Safaty ang Heaitn Reveew
Commussion. 831 F 22 451 457 (0w Cur.
1978). Fuirnermcre, the siandards must de
corsimied, 13 lney were construed by the
Jecrstary. 10 srouact the employees. See
3ren~1a1 ¢ Jecuzalona: Safety and Heaita
Aevew Jommuasen 131 TN W AW

S
- STt

roughout this soinion at 4 1910 334 (o re-
fect tne codificatian . effect 3t the ume of Lhe
sieged viowtions

i

.
b

£
3
1
x

TRIPATY

A

-

-

LLA 0003e2
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The Secresary's intararetation of the reg-
ulations 30t oniy satis{es the standardy dus-
cussed sdove. it i3 ar more reasonabie
than the interpredation urged by GAF.

GAF bases its argument upon the lan-
guage of the regulation, which requires
medical examinations for thaose “in an occu-
pation exposed o aurborne concentrations
of asoestas fibers .0 8 CFR
§ 191033a;,. The Secretary :ntarprets this
language a3 requinng examinations for
those 1n oceuDAtioNs exposed o any 'evel of
asoestos. GAF. in conimast. argues that the
word “‘soncentration’ impiies a quantiative
amount. Secause the dispuied section does
not specify any quant:iiv of asoestos, GAF
reasons that ile section shouid de read %0
inciude the S-fiber limit of 2 CFR
§ 1910.93acb), or at least some other quant:-

tive imit greater than the levei found in
GAF's plants.

GAF's argument flies in the face of the
language of the regulation. [t wouid be a
unique regulation indeed wnich managed w0
\mposs 3 quant;lative lLimzation by not
mentiomng any quantity at all.  Further-
mcre, & detaijed examination of the reguia-
tion reveals that the omission of the quanu-
ratve iimit was deiiberate.

As onginally proposed, the requirement
of examinations was tnggered by the pres-
ence of a specific quantity of asbestos:

Medical Examinauons. The employer

shail provide, ce make available st his

cz3t. appropnate medical examinations on

a pertodic basis to any employee who us

exposed to asbestos dust in excess of the

‘imits specified in paragraph (a) of thus

section ($ fibers per cubic centimeter)
37 Fed.Reg 468 (1972).

The final standard, however, deietes the
reference to a specific concentration. The
preamble to the final standard notes that
seversl changes have been made ‘0 the pro-
posed regulation, and then states that medi-

2. We are tware nat e Occupauona Safety
wind Heaith Review Commusmon of Qe sie 3f
Cannecucul reached a conurary concusion :n
Aterpreting 3 tlate regulauon vitualy deat-
cal (0 the federal reguiauon dDefore Uus court
Coaurusuoner of Lador v Tuttle & Baiey Divi-

al examinations sre now required ‘or “av.
ery empicyee exposed 0 urdorme rcen-
tations of asbestos.” [emprasuy suppiied]
¥ Fed.Reg. 11319 (1972). The presmoie
makes 1o mention of any spec:fic quanuty
of asbestos. Nor does the final regulation
isetf.  [nstead, the final reguiation re-
quires examinations {or those “in ocoups-
tons exposed 0 uirborne concentrations af
sbestos {ibers " The regulation
states this fequirement not ance, hut Uiree
umes, n aimost dentical !anguage: osce
each .0 ‘he DaragTipns requiring prepiaces
ment, annuai. and termination examina-
uons. See 23 CFR. §§ 1910.93ax2)~4).
[z contrast. P CFR § 191093mgxlxy)
requires posting of cadtion signs “where
wroorne concentrations of asbestos [Thers
may bSe in excesy of the exposure [imius
prescrbed :n paragraph (b) of this seetion.”
(empnasis adced)

We think these considerations leave room
for only one conciusion: the disputed regu-
‘ations require medical examinations for ail
those 1n occupations exposed o arborne
130€3W08 (N any measuradie concenuation.?

8. Vaidity of the Regulauon

(3] GAF contands that. even if the Sec-
reary correcty .nerpreted the regulation,
it 3 void on 2 numver of grounds. We {ind
this contention o de without ment

Althougn we have carefully considered
all GAF's arguments concernung the validi-
ty of the regu:.ation, only four ment discus-
sion here. These are GAF's contentions
that the regu.ation :s arbitrary snd unsup-
ported by evdence. that the reguiation u
:nconsistent wiix <he Act: that the Secre-
‘Ary 3 iRlerprelarion 8 nconsistent with N
approvai of a Caufermia occupationai safety
o1an; and 1Ral the (ederai reguiation was
.mpraperly omamu.gated.

GAF argues first that the regulation 3
oty and unsupported by evidence.

-

GAT bases 13 argument pardy upon the

uon af Aled Thermai Corp. Docket No T8~
318 December 1 !978  Nevertheirss we {eet
At tne 2eference Jue (NG SECTewary 1 nterpre-
Lauon 1anrg with the plawn language and tuto-
ry of the federai reguiation. compe! e conclu-
won we resch here.
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GAF CORP. v. OCCUPATIONAL SAFETY & HEALTH REY. a7

Cha as B8 F28 813 (197

recommencation af the National [nstiiute
for Occupationai 3Safety and Hean
(NIOSH). NIOSH was created Sy the Ac:
for the purpose of deveioping Reaith and
safety standards and recommending them
0 the Secreary. 29 U.S.C § 671 (1970)
NIOSH recommended o the Secretary that
medicai examinauons be required wnere
airborne asbestos concenilmalions exceed |
fiber ser cutic centimeter of ar. Nationai
Institue for Oceuypationsl Safety and
Heslith, cmters for 3 ~scommenced sun-.
dard Ocrupaionsi Exposure
Asbestos at [-3 (1972) ‘cied herealter us
“N[OSH cmtera ", The Secretary re;ecied
this recommencdation and .nstead required
medical examinations far nose exposed 0
any concentration 3f aircorne asbestos.

GAF contends hat this rejecuion by the
Secrerary was aroitrary and unsuppored
by the evidence. and especially wbitrary
because NIOSH stated that s recom-
mended standard :nctuded a “Safety fac-
tor’ NIOSH :reers at -2

We have previously neid that the Secre
1ary s not bound by N{OSH recommenda-
nons. [ndustmar LUmoa Department v
Hodgson, 162 U 3.App.D C. 131, 34041, 499
F2d 467, 476=77 (1974). And 'n this case
the Secretary's deparure fmom the N[OSH
recommendation s reasoradie. NIOSH
noted that concentrations as ow as 12 &
bers per cubic ceaumeter nave been known
t0 cause senous disesses. Furthermore,
NIOSH noted, the state of xnowiedge con-
cerning asbestos-reiated d:seases 3 such
that no exposure stancard other than ero
would assure [reedom (rom such diseases.
NIOSH critena at [[1-23, [11-3. Hence the
Secretary acted teasonadiy ard on subsuan.
tial evidence a requirng Tedicat examina-
tions {or those exdosed o any concentmation
of airborne asbestos mtrer lhan .miun
examinations 'o those exposed w0 more thaa
1 liber per subic centimerer.

GAF argues nex: that even .f ihe chai-
lenged reguiation 3 supportad by evedence,
the reguiation 8 (nvai.d decause 'L 3 :acSa-
sistent with the Act  GAF contends that
the examinations are in ¢f [ect Deing ised a3
a form of medical researcth. Decause some

[

useful krowiedge will probably Se zired
{rom them. Under the Act, TAF zont.nyes.
the Secretary of Heaitn, Educatian. and
Weifare (HEW) must pay for medical ex-
aminations used as researcn. Hence 'ne
challenged regulauon, by requinng GAF @
wupply medical examinations at %3 own ex-
pense, contravenes the statute.

{4] GAF misconstrues the Act and
eflect ypon the challenged regu:azion. The
Act does not require the Seeretary of HE'W
0 pay for medical examinations used as’
research; it merely permuty 1'm 0 do %0
The Act provides:

[n the event such medical examirazions

are n the nature of research, as deter-

mined by the Secretary of Heaith, Educa-
ton, and Weifare, wcd examinations
msay be {urnished at the expense of the

Secrerary of Heslth, Education, and ¥ei-

fare. [emphasis supplied)

2 US.C. § 855(bXT) (1970). Thus. the Ac:
clearly vests the Secretary of HEW wita
discretion 0 determine whether the cxami-
nations are :n the nature of medicai re-
search and if 30. whether o pay ‘or them
His determination n this regard may e
reversed only for an sbusa of discretion.

We nota imtially that no decision of he
Secretary of HEW in this matter s defore
the court. [a any event a review of the
challenged reguiation convinces us tra: the
examinations ia issue are not “in the nature
of medical research” and are thus proper:y
chargeable to GAF. GAF cannot senousy
contend that the examinations are prmar-
ly designed to further medical researct
rather than to proteet employees exposed o
asbestos dust. As we have noted above.
NI1OSH found that non-terc exposure =M’
alone could not guarsatee the prevention of
tsbestos-induced dusease. NIOSH mewera
at [I1-9. Consequently, NIOSH recor-
mended periodic medicai examinations [2r
the protection of the workers, noung

The major cbjecuve o such surveiiiance

wiil be to ensure proper medical manage

ment of :ndividuals who show evidence 3¢
resction W past dust exposures. e:in2”
due W excessive eIpOsures or unusui
susceptibility. Medical management may
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rarge !rom recommendations a3 o ;ob

placement, mpraved worx practices, ces-

sation of smoxing, o specfic therapy for

asbestos-reisted disease or its complica-

tions.
NIOSH crtera at [-3. And (n promuigat.
'ng the final regulation, the Secretary of
Labor noted the hazards connected wnth
long-term exposure 'o asbestos dust and
corciuded, “the conflict in the medical evi-
dence 3 resoived n favor of the heaith of
empioyees ' 37 Fed Reg. 11318 (1972) Fi-
nally. the Secretary specified .n the regyia-
tion that records of ine medicai examina-
tions in question wouid Se kept Dy ihe
empicyer, whereas the Act requires thal
records of examiratons used as meqical
research be [orwarded ‘o the Secretary of
HEW 2 CFR. §191093ayAs). ®LSLC
§ 855hAT) (1970).

These {actors considered together clearly
indicate that the examinations at :ssue are
1o be provided pnmanly for the protection
of GAF's empioyees rather than for the
purposes of medical resesrch. Consequent-
ly, the chailenged reguiation does not con-
travene the section of the Act permitung
the Secretary of HEW o pay for medical
examinations conducted a3 medical re
search.

GAF argues that even if the chailenged
reguiation i3 supported by evidence and
consstent with the Act, the Secretary of
Labor's intarpretation of the reguiation is
inconsistent with his approval of a Califor-
nia occupational heaith and safety plan.

The alleged inconsistency arises because
the Califorma plan, like the NIOSH recom-
mendation for 3 {ederal standard, requires
medical examinations only U the empioyees
may be exposed 0 concentrations of asbes-
tos greater than 1 fiber per cubic centme-
ter. General [ndustry Safety Orders 3 Cal.
Admin. Code Ch. ¢, Subch. 7 § 5208(;). The
Secretary may spprove of & state pian and
permit the state to take over some enforce-
ment functions of the (ederul government,
but only if the state plan “provides {or tne
deveiopmen: and enforcement of safety and
heaith standards whica stan-
dards (and the enforcement of which suan-

561 FEDERAL REPORTER. 2d SERIES

dards) wil] be at ieast 23 of’ec-
uve n providing safe snd reaithful empioy-
ment a3 the standaras promul-
quted under section 455 of 'huis ute
(emphasis wuppiied] 2 USC. § 667
{1970).

The Secretary has approved the Califar-
ania plan. 38 Fed Reg 10717-20 (1973); 4l
Fed Reg. 1904-06 (1976). This spprovai,
GAF argues, indicates that the Califort:a
plan 3 “at least as effective” a3 the federai
scheme. Consequentiy. GAF contends, e
Secretary's approval of the Californa plan
8 2 2t admission that the federal reguia-
uon does not require medical examinauons
when asbestos concentralions are ‘ess ‘Man
1 fiber per cubie cenumetar.

We cannot agree with GAF's reasoning.
[a approving the California pian, the Secre-
tary clearly evaluatad the plan a3 a whoie,
discussing not only !imits for vamous ‘oxins.
but enforcement, notice, record-keeping,
and sanction requirements as well. 38 Fed.
Reg. 10717-20 (1973); 41 Fed.Reg. 1904-06
{1976). The Secretary noted that Caiifornia
would provide more enforcament pemonnel
than the federal program. 33 Fed.Reg.
10718 (1973). Hence, it was reasonabie for
the Secretary 0 conclude that the Califor-
nis standards as enforced wouid be “at least
as effective” as the [ederu! standards de-
spite differencas in the tnggenng concen-
trations of asbestos.

GAF argues finaily that, even if the See-
rewary correctly interpreted the [edenal rey-
ulation. and even if the regulation u -
sustent with the Act, supported by the ev:-
dence and consistent with the California
plan, the federal reguiation  vaid because
it was ;mproperly promulgated. GAF's ar-
gument s ag follows: the Act requires that
each proposed regulation be pubiished in
the Federal Reqister w permit publie com-
ment. 20 U.S.C. & 855%D) (1970). [a thus
case the Secretary pudlished a proposed
reguiazion but then made changes in it be-
fore publishing 1t in final form. GAF ar-
fues at the amended rule shouid fimt
have Seen published as & new proposed ruie,
wth opportunity for public comment defore
being promulgsted a3 & final regulauen.
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CReas S8 F24 013 (AT

(5.8] T™e short answer ‘o this conten-
tion .5 that GAF =ever raused hus objection
before :ne Commuasion and .s herefore pre-
cluded from rusing it here. The judicial
review provision of the Act provides that
“no objection that has not been urged be-
fore the Comm:ssion shall be considered by
the court 29 USC § s
11970, Furthermore, as this court has pre-
viously noted.

The requirement of submussion of 2 pro-

posed ruie for comment joes not auto-

maticaily generate a new spporunity for
comment mereiy because the ~iie dromui-
gated by tne agency diflers from the ruie

.t proposed. partly at least :n response 0

sybmissions.

SLA contrary m~ue wouid lead 19 he abswrdi-
ty tRaL :n rulemaiang under the APA the agen-
¢y can iearm ‘rom (e comments 3a U Jropos-
als only at the perd of iarung & aew procedyr-
al round of commentary (foouwnote i arqunal]

{nternational Harvester Co v Ruckeishaus,
155 U S.App.DC. 411, 428 473 724 515,
632, 1. S1 and accompanying text (1373
accord. South Terminai Corp. v EP AL 504
F 2d 546, 539 (13t Cir. 1974)  We think the
same princ:ple governs GAF's contention in
this case, and accordingty we reject GAF's
argument.

In conclusion, we hold that the Secre-
tary's interpretation of the disputed regula-
Lion 13 reasonable, and that the reguiation s
supportad by the evidence. consistent with
the California plan. and was properly pro-
muigated. GAF's peution w0 review and
reverse the decision of ‘he Occupatioral
Safety and Heaith Review Commussion s
denied.

So Order=d.

HacKINNON, Cireurt Judge, concurmng
1peciaily

Because the “concenurations” of asbestos
fibers found n the GAF piants 'n this case
were not iraignuficant, and decause the rec-
ord shows that petitioner had adequale no-
Lice that the Commussion ~oud onsirie
regulatian 3 require Dhysicsl £xam:nalions
at Lhese “concentrauions,” | rerucianty =on-
cur in the result rescned by the panei |

believe, however. ‘nat he Secretary of La-
bor shouid ciar’y tne regulation goverming
edical examinations so a3 0 give other
persons subject to the reguiation measonadie
notice of some measursdie quanuty of air-
borne wsbeswos the Commission intends wo
ungger the medical examination require
ment. Merely w0 state that all empioyers
must provide medicai examinations when-
ever heir employees are exposed L0 “con-
centations” of asbestos f{ibers does not pro-
vide an ascertainable standard for those
wio w3l o comply with the law.

The regulation provides that smpioyers
must provide medical examinations 2 each
empicyee “tn an occupation exposed o air-
borme concentrations of asbestos fibemy,” 9
CFR §1910.1001(X2) and (3) (1976} (em-
phasis added). No person can discern {rom
thus language what degree of “concentra-
tion{ ]” must exist before medical examina-
tions are required. Other asbestos expo-
sure regulations which do set ascertunabie
exposure imiu provide:

(b} Permussible exposure to sirborne con-
centrations of asbetios fiders. (1) Staan-
dard effective July 7. 1972 The Lhour
time-weighted average airborne concen-
trations of asbestos {ibers o which any
employee may be exposed shail not ex-
ceed {ive [ibers, longer than § microme-
ters, per cu - <umeter of air. a3 deter-
mined by the method prescribed in para-
graph (e} of this section.

(2) Standard effective July 1 1976
The 3-hour time-weighted average air.
borne concentrations of asbestos {ibers 0
which any empioyee may be exposed shali
not exceed two fibers, ionger than 5 mi-
crometars, per cubic centimeter of air. a8
determined by the method prescribed :n
paragraph (e) of Uus section.,

= C.FR § 1910.1001(2X1) and (2) 11978

The prescnibed standards in these reguia-

tons were: “five fibers, longer than 5 mi-

crometers, per cubic centimeter of awr.” and

alter July 7, 1976, “two (ibers.” These
standards aform he nation's empiovers
precisely what degree of exposure i3 per-
mizted and what exposure 13 excessive, Dul
he reguiation requinng medicai examina-
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tions .3 simost somcietely deficient .n this
respect

What numper of fibers, of what .ength,
per what voiume of air will onasuzute o
“conceniraton’ 8 nowhere stated or even
hinted at—and like the reguiation, the
court's opinion leaves the matier ompietely
w conjecture. Thius 13 paruiculariy unset-
tling w0 aw abiding c1tizens when e agen-
¢y 8 deaiing with tremendously munute
quant:ies of infinitesimally small particies.
[t makes compuisory 'aw enforcemen: 4U1-
cuit and it lessens 'he lkeithood of vaiune
Ary complance with the aw, 8 resull 2
voully o be wisned. The [irst requiremen:
for uniform and voiuntary compuance with
the iaw s 2 ciear understandanie stalement
of wnat conduct s required and this reglia-
tion fails woefuily short of :hat miamai
requirement.

Regulations that Rave the great .mpor-
wnce that Jhus regulation nas o numan afe
shou:d be writlen :n more precise ‘erms—so
peopie of ordinary understanding can deter-
mine what course of conduct s deing e
quired of them. What ane person migat
consider o congtilule a concentralion Tl
diffes greatly from the :nterpretat.on .nat
another wouid gve o that term. and wnat
one person ‘oday might regard aot Lo con-
stitute a concentration” mgnt bde con-
sidered omorrow. on the baus of hadsignt
&3 medical xnow edge increases. o came
within that term.!

The statute requires the Secretary 10 ‘set
{a] suandard™:

(5) The Secretary, in promuigating
standards dealing with toxic matera.s or
harmnfuyl physical agents under this sub-

tan, shall se¢ the standard which mos?
adequataly 1ssures, 'o the extant ‘easile,

1. A current (extbock tetls us:

The (oxic concentranion 3¢ 130€s(3s A he
awr Nas not deen estadiisned. Mowever ‘ne
threghotd Limut values for 1ty concantration n
ALr LA pight Mours expasure daitly has been
sccepted as $ mulion particles per 2udic 'O
of air. Dased on unpinger amples coualied By
the hight Neld “echmique.

4 R Griy Augrrney s Texidoor 3f Megic.ne
(32-T1 134 ed. 197TTY The mndence A M
record Joes not ndicate haw (us @amphng
mewnod mught vary from the Commigsion § twa
Nbers par cubic cenumeter :n 23CFR. § 1910

$61 FEDERAL REPORTER. 2d SERIES

on the Sans sf the dest avaiadie evi-
dence. that 10 empioyee wril 1u!%er mata-
ral :mpairment of heaith 3¢ ‘;meuornal
capacity even if such empioyee has regu-
lar exposure 0 the hazard desit with by
such standard for the pertod of s work-
ing life. Development of suandards un.
der Uus subsection shail Se based Jpon
research, democstrauions, expermeni,
and such other :nformation as may Se
appropraze.  [n sddition 0 the attun-
ment of tne mgnest degree of Reaits and
saleny protection /or the ampioyee. other
consicerstions shall be the |atest avaiia-
hle scientific data in ‘Re field, the ‘easi.
ity of the sandards, and experence
gained under My and other hesithr and
sfety laws. Whenever practicadie, the
standard promuigated shall be expressed
in arms of objective critema and of Ghe
performance desired.

29 U3.C. § 635bx5) (1970) remphanis add-
ed). The agency has promulgated sun-
dards that state “objective crmiera and

the performance desired” ‘or em-
pidyee exposure on the job dut :t mas not
done as much for medicai examinations. [t
3 pract.cal %o state “objective crizera” for
medical exam:nations and [ beheve the
agency shouid do so. Merely requintng
medicai examinations whenever there is
same :ndefinite, ambiguous, nonspecific de-
gree of ‘concentration’” does not meet he
requirement for a {essmble standard wath
objactive cniena that Congress imoposed on
the agency ! This 1s a senous dersirction
because, ./ .a the future medicai krow.edge
progresses L0 iRe Doint where mare minutle

sarmfl: nan are presenty so consicered,

L0Q. 302t (1378), however N standard Der:
mig e85 th3a wh che aumber of fhers Gray
fings acsepiaote The Commuision s unterpre:
aten af § 1310 1301QN2) aad (3) estaglishes
N even ‘gwer .naeterTinate figure lor the
medical examnanon requirement.

2. Nt g zonceded chat the reguiaton cequireg
meqicat exam.Aliang i3 mposed Jnder Rt
Secreary § aulantly (3 Pramuigate siandarcds
deaicg with harmiul phyncal ageats

29 U SC § G3S(vXS). supra.
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Ciie as 31 F34913 (19T .

then empiorery in the distant [uture may
be ne:d ..aoie 0 the extent of muilions of
dotfars 'n ort suils Jased on their alleged
failure W provide the required medical ex-
aminations that would have prevented, or
discovered at a preventable stage, what
eventuaily turned out %0 be a fatal disease.

[n such iawsuits for damages the present
ambiguous reguiation wouid have the sa-
tus of 2 statute and failure o conform w0
some more strict DoSt hoc :nterpretation of
13 provisions mught constiiiie negiigence
per se. As Professor Prosser staies ne
aw

Once the statute s determined to Se

1pplicadie—wnict 3 L3 say. once it s

nterpreted as designed 0 protect the

class of persons in whicn e planuff 3

inciuded, against the risx 3f the type of

harm whicn has 1n {act occurred as a

resuit of its viclation—the great majomty

of ke courts n0id that an unexcused vio-

'stion .s conciusive on the .ssue of negii-

gence, and that the court must so direct

the jury. The standard of conduct s

taken aver by the court [rom that fixed

by the legisiature. and “;urory have 10

d:spensing power by which o retax it.”

except in so far as the court may recog-
nize the posmbility of a vaud excuse for

disodedience of the law. Thus usuaiiy s

expressed by saying that the unexcused

violation i3 negligence “per se.” or .

itseif.

W Prosser. Torts 200 (4th ed. \971). When
it can be avoded, a statute ar reguiation
should not by (ts mere indefinileness expose
employers to such great nazards! The
agency should state in ciear. .ndertanca-
bie objective terms spec:{icaily #nat legroe
of “coneentration” trggers 1ne requirement
for medical examinat:ions—be :t 3ne [der
per cubic foot of aiwr ar one [iber per (00

3. The potenual prodiem of tam adility 3 Zar:
ucularly senous decause o0 1 igA dacxgrourd
tevel of asbestos fibers .n =™ary gecgrapnic
areas. Some medical itudies sre Surventy e
sorted to Nave ‘‘ound 'tRal] Deooie wha “ave
never Seen exposed M0 L5D€SISs 1t (e worx
slace sthow a scarmng 3f tissues arcund trerr
Iungs that (0oKS exactiy ke carmng ‘2ung n
asbesios workers = Area Dust Fourd Hgn n
Asdesios Fiders, Washingion Post Dec. (9.

cubic feet of 2w, 3r some other unambigy-
ous, quantiltive suandard.  [mposing a
aon-specific ampiguous standard 8 com-
pletely unsatisfaciory. “Concenuation’ s
& noun, the meaning of which vanes greatiy
depending upon the context 1n whieh it 1
used. Concentration can be high, low. me-
dium. dangerous. hazardous. :nmignificant,
“negligible.” ete.—standing 2ione i3 mean-
g s ugaly indefimte. [t would not be
difficuit to state s standard with precision.

A recent case before the Connecticut Oe-
cupational Safety and Heaith Review Com-
mission, Tuttle & Baiiey Div. of Allied
Thermal Corp, No. 76-315 (Conn. 0OS-
AHRC. Dee. 3, 1976), 1nvoived & state medi-
cal examination requirement .n language
prictically identical 0 that present here,
1nd o similar {aetual situation. [n that
case the Stata Commusaion decided that the
word “concentration” n the standard must
have been intended 0 have some meaning,
because { no threshold of exposure were
intended, the word “concentrstion” couid be
omitted without changing ihe meanming of
the section. [t would then address itseif o
“sirborne asbestos {ibers.” The Stawe Com-
mission reasoned:

[f this Commission were to adopt :he
interpretation as proposed by the Labor
Commussioner, the effect wouid be o es-
tadlish s requirement hat
wnenever employees are exposed 0 any
trace of asbestos—no matter how tempo-
rary or insignificant—-their empioyer
must furnish (and empioyees must under-
gor—annual physical examination and
tests as prescmbed 1n {the reguiationl”

This Review Commission caanot con.
ciude that the ntent of tus reguiation s
o require such examination for Lhe occa-
sional ‘messenger” or “vimter” entenng

197S. at A8, col. I. The lgh inadence of
1sDestos fibers i the air Of Ciues May De trace-
sdie 16 the use of asdestos draxe Lrungs .A
sulomobiies. and 10 the use of rock aggregates
containing ssbestos fibert The extent of ur
solul:on Dy 230estOs (rOM thess sources tas
Aot yet Deen accuritely 113essed. See £P4
C.ces Asbestos Harard. Mon:gamery Piarxs
Ciosure Lrged. Wastungtan Post, June 8. 1977,
at AL col. 4 & AIQ, col. L.
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the exposuse area, nor ‘he employee far
removed rom the sourte whose exposure
s in faet miaimus concenwaton of aire
borne s30estos Nhers. The Review Com.
mission conciudes that he word “concen-
tration’ a3 a meaming as ised within the
reguiatian, '
14 ar -8

The Commussion also noted:

One can conceive of very different cir-
cumstances wherein empioyees wouid de
expased 0 airborme concentration of s
bestos [iber. 0 varning degrees and lor
varying perods of ume. For an empioy-
er w0 iry 5 determine wnether or Aot
medical exam:mation{s] as required by
[the regu:at:on) should e provided or not
provided under 3 “reasonsoie man’ theo-
ry wouid de most difficult. To atiempt
%0 apply & "reasonadle person” standard
:n recogruizing 3 hazard of microscopie
concentration of asbestos fiber :n the air,
8 not tn itself reasonsdie. Reasonadle
symen cannot conceive & rule of conduct
N an ares where reasonadie experts can-
not agree.

Id. at 57 iemphasis added). The Commus.
sion therefore conciuded that .t was
unable %o deterrnine what [the] threshoid
{of concentration] s or shouid e, nor
does :his Commussion sccept that 2 res.
sonable empioyer could 3o determine.
[d. at 7. Finally, it beld that unti! the
reguiation was redrafted to state 13 intend-
ed mesning in clear understandable termy,
the Commussion would assume that the $
fiber standard applied as well 23 the phyn.
cal examination provisian. The State Com-
mussion appeared 0 recognize lhat s in.
xerpretation was not directly suppor:ed by
the ;anguage of the regulation. but dased
18 hoiding on the necessity for some under-
suandadie meamng. [f the instant case
were disposed of on 1 simuiar mationaie. the
two-fiber limit presently :n force in 9
CFR § 1910.1001{5x2) would aisc govern
the medical examination requirement

tempted o dustingruiah thelr cecision pres
entiy Jnder review on the ground that
“CGAf did aot (avalva rtha atuation

where the concentration of tre 1ir contarmi-
nant gs negligibie compared W e /imit
stioished by the stndamt.' Westarn
Electrne, [ne, No. 8902, ot 7 (CSHRC. Jan.
2. 1977) (emphans added). What “juan.
dard” the Commission had in contampiauon

" was not disciosed. tor was thers any refer-

ence o what “limit” they were appiying.
But the reference of the Commussion o &
“negiigble’ amount ndicates some quant:-
Buve sundard was intended. [t would e
heipful f the Secretary wouid state what
that “standard” 4. That i not a difficu::
Wik f he has one in mind. [ he does not
have one in muiad he shouid have Mayde
the Secretary does not have substanuai evi-
dence 0o prove that the “standard” of “con-
centration” the Commussion 1ppiying consti-
tutes 3 “hazard,” and that may be the ~ea-
son the Secretary chose o leave it in an
ambiguous state. A3 it is now, both the
Secretary and the Commusion are home
free leaving the public in the dark as w0
what degree of “concentration” is more
than “negligtble” sceording to some unstat.
ed “standard” of “concentrauon.”

Such imprecision should not be counte-
nanced in such an important matzer. Noth-
ing would be lost by requinng the agency
to state 4 specrfic objective standard—and
evervbody would bdenefit. It could be done
quickly and there wouid not be any delay in
enforcement.

[t is also my opinion that permitting the
entire state of California o have 2 speaific
standard that 1 different, and more liberal,
{rem that applied %o appellants in this case,
and :hroughout the rest of the nauen, i
nighly questionadle. The mere avalability
of more nvestugators i Cahifornia is not a
permissible dass (or silowing empioyees Lo
be exposed Lo more a3destos {ibers before 3
medical examination s required. The num-
der of nvesugators s not germane W the
hazard produced dy the sdded contamina-
uon of more ssbestos fibers.

The evidentiary record in this cam does
20t .n My opinion present & case of sufli-
c:ent strengrhl 0 justfy setiing amde he
regaiation, but there u every :indiation
that & proper case can be made 0 wehieve
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Cene M) F24 70 (19T

such mesuit [ accordingly strongly suggest
t=at the Secretary srou:d amend the regu-
aion 0 esta0isn the definile workabie and
ynderstandabie “standard” with “objective
cmterma’ thal the stalule requires.

-
3 %'(' YIRRE

UNITED STATES of Amenca,
- Appetlant,

v

GENERAL MOTORS CORPORATION,
a corporation.

GENERAL MOTORS CORPORATION, a
' Delaware Corporation

Y.
Brock ADAMS et al. Appellants.
Nos. T5=1751. 7517352

Uated States Court of Appeais,
Distrret of Coiumbia Cireuit.

Argued Sept. 23, 1976
Decided June 28, 1977
Rehearing Denied Aug. 18, 1977

Actions by automobile maaufacturer to
set aside order directing manuflacturer 0
noti{ly automobile owners of defect in steer.
:ng system component and by Government
o enfarce notilication order and f{or :mposi-
rion of 2ivil penalty were consolidated. The
United States Distnet Court for the Distrce
of Coiumbia. Oliver Gasch, J.. denied sum-
mary judgment w Government and, afier
wral, held for manufacturer, and Govern-

. ment appesied. The Court of Appeals herd

a3t uncontradicted facts that manufactur-
er sold six times as many pitman wrm
siacements for models in question a3 [or
ad;acent model years, 'hat steemng 2:iman
wm Jalures had ocgurred when modes
were being drven, and that when sieenrg
pitman arm (ails drver ioses contral of car

demonstrated “unreasonabie ~sx of acxs-
dents ' stemming ‘rom conceded defect
Reversed 1nd ~emanded.
Leventhal. Cireuit Judge. filed spinion
dissenting :a part

Automobiies ®=i6

Uncontradicted facts that automodile
manufaciurer soid nx umes 13 many pi-
man wrm™ repiacements {ar modeis in ques-
uon a3 {or ad)acent model vears. that steer-
ng pivman arm fanures had xcurred while
moce:s were d¢ing dmven, and that when
steernng oiiman arm faiis dnver loses con-
tmi of automootie demonstrated “unres-
sonadie rsk of accidenw” scemmung from
sonceded Zelfect i1n steenng systam compo-
neats within mesning of the Natonal Traf-
fic and Motor Vehicle Safety Act, thus enti-
thng Government o relief in ity scton to
enforce notification order snd seeking im-
position af eivil penaity. National Traffic
and Motor VYehicie Safety Act of 1966,
§§ 1021, 1094a), 15 U.S.CA. §§ 13911,
139%a.

See publication Wards and Phrases
for other ,udicial ¢onstrucuons and
definitions.

Appeais from 'he United States Dutnet
Court for the Dustmet of Colummia (D. C.
Covii Actions Nos. T4-277 & T4-1083).

Nei H. Koslowe, Atty, Dept. of Justice,
Washingzon, D. C., with whom Rex E Lee,
Asst. Aty Gen. EariJ Silbert, U. S. Atty.,
snd Witlham Kanter, Atty., Dept of Jusuce,
‘Washington, D. C., were an the brefl. for
aopeiants. Morton Hoilander. Atly. Dept
of Justice, Wasmungron, D. C., also entered
an appearance lor appeilants.

James Roderson, Wasmngron. D C.
witn wnom Michaei L. Buracx and Corneii-
.3 & Goicen, Jr. Wasmingion. D C. and
Trazer § Hiider, Detrow, Mich. were an
e dref, for appeiiee.

Sefere WRIZHT., LEVENTHAL and
R038. J.muit Judges.
Dpineon for the court per suram.

Op:nion dissentiag in part fiied 2y LEV-
ENTHAL Circuit Judge.
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CSHRC [adges decisioas become faal «f review not directed withia 10 days of Sliag.
Forturther action, :f 1oy, s8¢ Case Table at 17995,

26,993

ln addinion, [ sore chat the maxesnmit Respondent, on the

facts befere us,

zratizrm :orssted 3 tune wooden pallels was not adiferent o e 2azard. [t 2:d
saced o0 e farxs of 3 forkiift rused 15 a not choose 1o 1gnore compietely the pre-
=egnt of approximately (8 feer [ aiso acte ancuy unanon, [ostemd, —espondent Tade

e [udges Sndings that e makesuit piat-
fsrm was "ddviousiy hazardous” ingd that ke
faning "azard presented Sy such rnig {was]

an attempt audert inadequate, 1o steady
the large counterweignt on the incliged
street surfice We comelude that thus

sbvious.' Royster's wd:Ferenge to the od- effort removes reypondent’s action from
vious ‘alitng hazard shou.d de omdared the pale of wiilful acuwity.
with Vuams Zntevomges, /nc, 4 BN A

Here, the extent to which Landers dis-
cussed the hazard with his supervisors may
e determimative a3 (0 whetler respoandent
wiifuiiy disregarded the hizard.

TSHC 156, 197577 CTH OSHD TILY
(No. 43311375 [a Aulame, tne Jommus-
non izund tmat the exustence of a4 ressg-
nzed tazard' 1t an employers worxsite
A28 AOC 2 w1yl vigiauon af the Act Derause

= (722.3%)] H.B. Zachry Co.. ([aterzangnal)

Z gest of Tudge's Decinon 3died witn the Commusnion October 20, 1977, QSHRC
Docket No. "7-0470. Garvin Lee Quver, juzge.

Eamployer Defenses—{soiated Qcrurrencs—~Constructon Stndards—Pemcoal Pro-
tectuive Equipment—Safety Beit: druis.  Serous vciations of §192628(a), sfety
berts, and § 325451 )(13), guardsuls on tube and coupler scafolds, were afirmed over
the empioyer's argument tnat :ney were :solated :nstances of ermployee misconduct. It was
found that a safety consuitant cad :ssued ‘our repoms o the comapany ndiung jome
employees were not wearmng safety deits and some scafaids did not have guardrails. A
sunter who worked without a safety deit from 2 cable tray 12 feet above the ground sud
ne seidom wore 3 salety bSeit, and ‘wo workers on an open-sided scafold 14 feet above
conerete said thev 23d asked for heits But were 'old by 2 superwisor to get (0 work De-
Zause :ners 'versn ! anough 0 g9 around Be:ls were purchased and distnbuted when the
compiance >ficer pointed out the vioiantcns. Beciuse the employer had 2 good safery
arogram, had dred 2mplovees for safety viciations ard was cooperative wath QSHA, the
two zroposed $1 000 nenaities were reduced 2o $600 smach.

Back reterences: T 4837, TT0LS; 7258

Raiael Rodr:guez-Lebran for :ne empiayer
Fredgie Franco-Garcia [or the Secrewary.

Luws A, Micheli, Edwin A, Tyler and

{722391] GAF Comp

D.gest of Judge's Deasion Rled wub the Comrussion Qctober 31, 1977, OSHRC
Cocker No. 770616, Edward V. Alfier, [udge

Asbestos Erposure—Medical Examingticns—When Required=Exposure Level—
Efect of OSHA Letter [nterpretanon. A manuiaciurer af asbestos siding way aeid s
nonsengus wolation of § 1910.1001(;} (1) and ;) 4), faiiure to provide workers exposed
10 airdorne asbestos fibers wath annuai medical examinations and to provide examinations
2t terminatton of emplayment, even thouzh the workers were exposed oniy to concentra-
tions delow persussible limuts sec by §1910:201¢5) No penaity was asyessed. The
empioyer argued that the standard oes not require exarunations when exposure daes not
exceed serrmussible himuts, This was rejected Sased on the Court of Appeadis ruiing in
CAF Care (1977978 CSHD 121.915:. 'a whien @ was neid ander 1dentiedl cirsumsuances
that the standard mancates medicai sxaminaltians ior ul employees exposed to urborne
i0estos \n any measuradle ¢conceniration.

The employer submitted letters frem ‘ormer Asuistant Secretary of Labor Morton
Com :nforming :wo osther firms that O3HA wouid not cite asbestos wiolatiorns unless
exposure levels exceed 2.10 Sbers per cub:ic ceatimeter, and argued that it was not in viola-
tion since the 'eiiers were written Defore .t *ecuved the citations. A standard may not

fubdject (0 UUS duly when 20 Oromuigaumd
rasdards a00ly  See Yatwoma! Raaity 4 Conerr

'« v OSHRC, &8 P 2q 1257 1281 (D. C
S gn 3}

1 Under section $(a)(l) of he ACL e  germ
arul juty ctause | AN rmpiover has 4 duly W0
fVrmuah g empioyTes & DiAce L wmoiayTueat o ]
Tee TOm -ecognized “azisds UX#ly 13 lause =
deall 2 MrIoUs DATHCR MR A4 rmioyer 4

Employment Safety and Health Gude 1 22,391




26,594 Oecisians

OSHRC Judge's decisions becorae Snal tf review aot directed withia 10 days of blisg,
For further action. if any, see Case Table a2 ] 7995,

" be wmended inder the puise of interpretazion and man Se modified only dy use of !

cedures uader §5(5) of t2e Ac:, the iourt muied .a rejeciing the srgument. ; 2 DR

Back references: 11029. 76023 ). Trty—
Ira . Smotherman, Jr. for the employer. Framcis V LaRuffa aad Maauei del V fraa-ces

for the Secretary. . . )

[722.392] Republic Steel Corp. . .

Digest of Judge's Decision filed with the Commussion October 27, 1977 OSHiC‘-\ Cee o
Docket Nao. 76-2012. Lows [ Rubin, Juage. . '

Geseral Duty Clnse—Recoguized Hazard—Safety Belts—Replacement of Hatdh -
covers Over Open Tanx., Fulure 9 srovide saiety deits for two employees lifung wd & - o
positioning twa 250 o JCO0-pound meni 22133 cover piates over 3 12 to l4foot dees spenmg & L
on 3 ‘aftk ¢ontumng steaming hot water ind tar was a2 general dury clause volatos for ~s
whien a 2ifauon and 8300 peraity were aRrmed One employee slipped and feil 1nto the 2
tank and later died from duras and .njures susauned in the fall Working wathout Al -
protect:on was a recognized “Nazard exposing emolayees to the Likelihood of semous isjary
or death. The employer faiied o exercise reasonable prudence it that no job safety T
instryciions were written {or tne work assignmenty, and empioyees were not givea safery
instructions beiore the work begia The assigning foremsn, who had aever seen 3 S3tcd * i
cover replaced and erroneousiy assumed :2 20 De 3 routing task, fuled to ascermun whether 3 ~ -
empioyees couid manage the task ind 4d 1ot supervise them. The employer couid have = el
-~ rotected employees by droviding safety Seits on a short line attached to a cable runnisg e

rom guardrul 0 gzardrail on the tank suriace. -nn

»
A $700 penalty and sitation for failure to lock out the tank while paddles operited - -t
on a1 cantinuous zhaun inve 0 tikum tar was vasated because the operation posed 20
hazard while empioyees worksd an iop of the tank. Movement of the paddies was bartiy AR
discernible—at tae rate of one foot 1n nour—and was aniy a hazard :a the event of 3 Ezll: - RS

Back reference: 71008 .y
Gerald F Penca for the employer Mark D Katz for the Secretary.

>

- )&.S.ia K]
wablsd gl ate
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(722.393] Generai Electric Co.

Digest of Judge's Demgion fled wath the Commusion October 3, 1977, OSHRC
Docket No. 76-2654. Robers ? Weil, [udge

Protection from Arc Welding Rays—Undnted Salery Glames with Wire Meah
Side Sludds=——Adjaceniz Workers. A nonsermous viglanon of §1910.52(e)(2)(iii), protec:
uon of adjacent workers iram arc welding rays, was vacated ilong with 1 proposed ‘
penaity because the uatinted saisty glasses with wire mesh side shields that the employer s
required its non-welding workers to wear were found to be suficient welding glare protec- <. <
tion. The employer used an arc air process, a submerged are process. aad a sticke -
elecrrode process. - ‘ 1

NS

ad

The stick-elecirade arocess ~as the anly one which was considered 10 be “welding” : 3
within the meaming of 'ne standard ane ¢ was used only 20% of the time as a back-up } Ac<
method when the other 'wo metnads s2uid not be wed. The compliance oficer mear: |
rectly assumed that moast 31 tRe :pemiicn vas done with stick-electrodes and that &0-9
peopie were exposed 3 :ne hazasd 3t we:d dasn. [t was determuned that three adjacent
warkers were exposed 19 tRe mvs Sut that their goggies prowided protection wudd
threshaid limit vaiues d27vea By Ziwd.ng -at0 three mullijoules (the permussible exposure
per square centimeter at 177 mansmeters) tne aumoer of micrawatts per square centunetel

) observed 1t the worxer s eye. <z
- Back referencs: § 7236.5. (‘l'
i Edward |. Cummings. [r. for tne emoioyer James A, Mageoheuner for the Secreasy . ..
. '-‘ :: .
3 i
ol
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158 0 1978 OSHD 27,149
OSHRC [udge's decisions become Snal if review set directed withia 10 days of Kling.
For further acuoa, if any, see Case Tadle at 17998,

standard at $1926.105(2) was affirmed because nome of tha enumerited devices were
provided A fareman ordered 2 worker !0 sew protectve plastic {rem sa [-beam 28 feet
above the ground without a2 lanyard long enoagh to ne to the beam. The worker refused
and was fred. Other workers received the propert lanyirds from a1 distant tool room.
A smmary odugation of a foreman s to check ou the adequacy of 4 worker's protecirve
equipment An $B00 penaity was afirmed. .

A serious wolation of § 1926.500(¢)(1)(i), wall opesing guarding, was affirmed aloag
with 3 $400 pemaity because workers were cutting metal deckung three feet from s wall
opening uixty ‘eet above the ground. The ampioyer that rmaadlaon of a U
woulid interfere with handling materal and machinery 18d would increage the hazards. [t

was faund that work had progressed to a pont where 3 guardrul ¢cogld have been safely
instailed. - . .

Violations of §1926.500(b) (1} and (5)(8), guarding of fScor openings, were sffirmed
wthout penalties because operungy at the 200-foot level were aot covered or barmncaded
Because a stairway had 1 able guardrail oniy on one side, a conserions wviolauon of
§19256.300(d) (1), guardruls an staurways, was afirmed without penalty. [: was foond that
empioyees had access to generai construiction debms that presented 1 tripping harard on 2

levet where they weren't working and 1 soasenous wiclation of §192625(a) was afirmed
withou! penalty.

The employer unsuccessfully argued thar the Act is anconstitutional, the ecustrachon
sanrdards were :avalidly promuigated. ind an sperton wthout 2 searth warmant wolsted o
Fourth Amendment aghts. [t also argued that the Act pemal in nature, does got provide
constitutional safeguards available :n cmminal proceedings. The arguments were denied
on the banis of previous appellate court aad Commussion rulings.

Review was granted on whetzer the feasibility of sfety belt use mrust be proven,
whether metal decking was an alternative safety device to safety aets, and whether deck
vc;rk had prlo:eeded far enough away {rom the wall opening 3o that 3 guardrul could be
safely instailed. .

Back referwncen: {77034; 7708.5: 7T731.3: 1722

H. Lane Dennard Jr. and | Taylor Greer for the employer. Thomas E Korson,
Jamuson Ann Poindexter and T. A. Housh, Jr, for the Secretary.

- : (122502] Wagner Elactric Sales Corp.

Digest oi Judge's Decision fled wuh the Commission December 12, 1977 OSHRC
Docket No. 77-0605. Vernon Riehl, Judge.

Asbestos—Medical Examination Requirement—When Applicabie—Eaploye’s Rs-
ity lor Prowding Ezaminanco—-Brake lisiag Grinding Shop An employer
whose workers, grinding brake linings, were exposed to dirbome concentrations of ashesws
Deiow pertmissibie limits nonetheless violated the provision requiring the employer 10
vide medical examinations, § 1910.1001(j), because examunations are required {or wor
exposed 1o any airborme asbestos. No penaity was assessed Omne employee at the brake
liung grnading shop was exposed to | fiber/ce, and another to 2 6ber/ce darag an
8hour period, which did not exceed the 2 fiber/cc permissible level; however, the & \
makes no exemptions from the requirement for medical examimtions if aay asbestos i
reieased in the workplace An ntention 0 provide all exposed workers with examinations
was shown by the fact that NIOSH had recommended that medical survailance beqia at
an “exposure level” of | Sber/cc, but thus recommenditon had been omitted {rom the
< QOSHA sundard, .

Back referenca: { 76023, )
Fraok L. Pellegrini for the employer. Eugene ¥ DeShazo for the Secretary.

(1 22.503] Western Electric, loc
= Text of Review Commission's Detision dated [anuary 17, 1978 OSHRC Docket No.

Arcric ~  B902. dge's Decision appears at §19.348, 1975-1976 OSHD: Revew Commusions
T De:zxs-;‘:“uh; 231.253&. l‘?176-197'7 OSHD. and Court of Appeals Deasicn at 1222, 1977-

' 1978 QSHD.
PRAERORE 122,503
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