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PLAINTIFF ATTORNEYS MAKE COUNTER OFFER TO JOHNS-MANVILLE

Plaintiff attorneys comprising the Asbestos-Related Litigants and/or
Creditors Committee Wednesday morning made a counter-offer to Johns-
Manville Corp. executives to settle all pending asbestos claims against
the company.

The offer was presented verbally to M, with explanations of the
various methodology used to arrive at the final figure. While the offer
is confidential, it is known that it is below the $850 million originally
demanded by the plaintiff attorneys to settle the current cases. It was
also well in excess of the $400 million that had previously been put on
the table by M. )

Continued on P. 6,911
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CURRENT SUBSCRIPTION PERIOD CONCLUDED

This issue of the Asbestos Litigation Reporter concludes the current
six-month subscription period, and subscribers are reminded that they
must renew their subscr1pt1on if they wish to continue receiving the
publication.

The next six-month subscription period runs from August through
January, 1984, Cost remains $350 for the period, or $700 for a full
year. Annual renewals will avoid a price increase that is being
considered for the subscription period beginning February, 1984. To
renew, notify Andrews Publications. today. at. PO.Box..-200,- Edgemont PA——. -

19028, or telephone (215) 353-2565.
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Continued from P. 6,908

M officials were planning to work on the proposal over the next
several days, comparing it to past settlements and judgments against it.
Both sides will meet next Wednesday in a continuing-effort to reach a
compromise.

There is optimism on both sides, however, that a settlement might be
worked out, resulting in a consensual reorganization plan for M sometime
this fall. That optimism yesterday resulted in an approval by Bankruptcy
Judge Burton R. Lifland of another extension of the period in which M
has the exclusive right to file a reorganization plan. The latest exten-
sion was for 52 days, to Sept. 15--only eight days shorter than the
60-day extension sought by M. It also marked a departure by Judge
Lifland to Timit extensions to only 30 days.

Attorney John Jerome of Milbank, Tweed, Hadley & McClay, representing
the unsecured creditors, said that he expected by Sept. 15 that an agree-
ment for a plan will be worked out among all parties. If an agreement is
not reached by that date, he told the court, he would oppose any further
extensions of the exclusivity period. G. Earl Parker, senior vice presi-
dent of M, told Judge Lifland the company expects to know by Labor Day
whether it can achieve a consensual plan.

Parker, assistant corporate counsel Dennis Marukusson and various
other M officials and attorneys received the counter offer at Wednes-
day's meeting. They agreed not to disclose it even to other committee e
officials until after next Wednesday's session, when the two sides dis-
cuss the offer in detail.

The offer provides a trust fund for medical research, but did not go
into any detail about how the overall settlement fund would be admin-
istered. "We have our ideas on that," one plaintiff attorney said, "but
there is no use in discussing how to disburse something until you know
you have something to disburse.™

Meanwhile, in Washington D.C., meetings were being held by producers
this week in an attempt to work out agreement on a scheme to settle
coverage disputes with their insurers. The meetings are part of the
ongoing efforts of the so-called Asbestos Claims Counsel to resolve
coverage issues and establish alternative dispute mechanisms to handle
asbestos litigation (See Asbestos LR 5/13/83, P. 6,589).

There is optimism that the insurers and producers can eventually
agree to at least an interim scheme, but some producers are said to be
inflexible about making any concessions to the insurance industry.
Hardliners are said to be holding out for complete coverage through 1983,
but are being pressured to soften that stance.

Rapid progress is reportedly being made by Edward K. Hamilton of
Hamilton, Rabinowitz & Szanton, a consulting firm, to draw up the plans
- for a central claims facility for the ACC that would arbitrate asbestos
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claims. There is some question over whether such a facility could be
established without at least an interim resolution of the coverage
question, however, some feel the two are not interdependant.

*k%

TYLER T DOCUMENTS UNSEALED BY TEXAS JUDGE

Federal Judge William Steger last week signed an order removing all
Tyler I discovery materials from under seal, ruling that they were fully
discoverable without application to his court (See P. 6,947).

In his July 14 order, Judge Steger said he originally sealed the
documents to keep Tyler I discovery materials protected until all lit-
igation surrounding Pittsburgh Corning's Owentown Plant had been con-
Cluded. He said that the Tyler II settlements had substantially ended
the Owentown litigation (See Asbestos LR 6/24/83, P. 6,791), therefore
"the original purposes justifying the sealing of the Tyler I discovery
materials are no longer present." o

Judge Steger said he had been "inundated" with requests for access to
or release of the sealed documents from litigants throughout the United
States, but that he had generally refused to grant the requests because
Tyler II was still pending before his court.

The documents were returned under his order to the clerk of the
Eastern District of Texas.

Meanwhile, the final settlement document between the U.S. and Tyler
plaintiff attorney Blake Bailey releasing the U.S. from the Tyler II
litigation was still being reviewed for submission to the court, although
there are no hitches in the agreement.

Under terms of that settlement, the U.S. will pursue any default
Judgment obtained by the plaintiffs against Cape Asbestos Industries of
England, and any of its subsidiaries. Bailey reportedly has served
notice on Cape and' its subsidiairies that he is pursuing a default judg-
ment before Judge Steger, and a hearing will 1likely be held on that
motion in September. :

* K%k

1942 EAGLE-PICHER DOCUMENTS DISCUSS ASBESTOS'HAZARDS

Documents produced by Eagle-Picher Corp. in conjunction with 1it-
jgation in Washington State reveal that a salesman for the company in
1942 alerted the company to articles dealing with the hazards of asbestos
(See P. 6,949).

Continued

©1983 Andrews Publications, Inc., All Rights Reserved. ' Reproduction strictly prohibited without permission. D g 912




Asbestos Litigation Reporter

Published twice monthly by Andrews Publications. Inc.. Edgemont, PA 19028 July 22, 1983
Continued ‘

Plaintiff attorney Ronald Motley of Blatt & Fales of Barnwell, SC,
who is working with the Seattle law firm of Levinson, Friedman, Vhugen,
Duggan, Bland & Horowitz on the Washington cases, said that in his
opinion, the documents make Eagle-Picher "a prime target for punitive
damage claims." He said he was not aware of the documents surfacing
previously. Motley and Ted R. Willhite of the Levinson firm were among
those conducting the discovery.

The documents were written by salesman H.M. Aber in April, 1942. In
one, a memorandum, Aber says that while in the office of a Texas State
health officer, "I had the opportunity to read a section in 'Occupation
and Health,' as compiled by the International Labor Institute, on as-
bestos, compiled in 1938. This article was by Dr. S.R. Gloyne of London,
England and Dr. E.R.A. Meriweather of Birmingham, England. If you think
mineral wool is dangerous you should read this."

He continues, "You may secure a copy of this article by writing the
International Labor Office in Washington, D.C. and request a copy of the
article on Asbestos by the two doctors as published in the Occupation and
Health Supplement, dated 1938. I urge you to read this as it is very
informative. I also read an article in a magazine by the name of
"Industrial Medicine' written by Or. Walter J. Siebert, which apparently
covers some very exhaustive research on handling glass wool by workmen."

Aber was in the office of W.B. Wardlow, a chemical engineer in charge
of the Texas State Board of Health Laboratories to ask him to clarify a
letter sent to Humble 0i1 & Refining Co. by the State Health Office
regarding possible hazards of Eagle-Picher's Supertemp Block, in which he
quoted from "Occupation and Health" about mineral wool, without naming
the source.

The memorandum says, "Mr. Wardlow readily saw that we had been placed
in an awkward and costly position and he has promised to help straighten
things out in our favor. He told me that he doesn't feel that Supertemp
is any more harmful than the majority of insulations now being used. He
says that he did run a spectograph test and could not find any free
silica, therefore, in his opinion silicosis would not result from hand-
1ing this material. At this point I prevailed upon him to write Mr.
Wiler of Humble 0i1 & Refining Company's safety Department in Baytown,
Texas, advising him that silicosis would not occur to workmen handling
the material. He promised to do this and to also point out that the
opinions voiced in his letter were meant to deal with mineral wool in
general rather than with a specific product.”

Aber explains in the memorandum that he requested Wardlow in writing
to clarify his earlier letter to Humble, then relates the information he
read in "Occupation and Health." He concludes the memorandum: "I should
mention that Wardlow will contact Humble in person to make any reasonable
test on Supertemp relative to its being injurious to workmen, if re-
quested by either Humble or ourselves. If we are sure of ourselves on
this product this might be the thing to do, as his opinion would be worth
having in an authoratative report. Let me know if you would like to have
him visit the Humble plant, as I believe it can be easily arranged.

©1983 Andrews Publicadons, Inc., All Rights Reserved. Reproduction strictly prohibited without permission. P. 6 913
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There is one thing to remember, however, Mr. Wardlow being in the employ
of the State is going to be a bit reluctant to make any definite state-
ments with regards to any product being absolutely harmless to workmen, ‘
as his position with the State Department more or less forces him to o
'ride the fence' so to speak.” ,

! |

Later that month, Aber wrote to Humble's Safety Department to tell
him that he could procure the "Occupation and Health" article on asbestos
by writing the International Labor Office.

An Eagle-Picher official told of the Aber documents in an in-
terrogatory, and said that the Corporate Legal Department procurred a
copy of the asbestos article from "Occupation and Health" in 1980.

*kx

CALIFORNIA JUDGE RULES CELOTEX NOT LIABLE AS SUCCESSOR CORPORATION

Chief Judge Robert F. Peckham on June 30 granted Celotex Corp.'s™
motion for partial summary judgment, dismissing the plaintiffs' claim of
punitive damage liability in U.S. District Court in California (In Re
Related Asbestos Cases, ND CA, No. C-79-358 RFP, See P. 6,963).

The claim of punitive damage liability against Celotex was premised
upon the activities of a predecessor corporation. In its motion for
partial summary judgment, Celotex argued that under California law,
punitive damages can be imposed upon a successor corporation only if the
successor is so similar to its predecessor as to be indistinquishable.

Judge Peckham, in addressing successor liability in regard to pun-
itive damages, specifically cited Ray v. Alad Corp. (19 Cal. 3d 22, 28;
1977) and Moe v. Transamerica Title Insurance Co. (21 Cal. App. 3d 289;
1971). .

California law, Judge Peckham determined, adheres to the general rule
that a corporation which purchases the principal assets of another corp-
oration does not assume the latter's liabilities unless: 1) there is an
express or implied agreement of assumption; 2) the transaction amounts to
a consolidation or merger of the two corporations; 3) the purchasing
corporation is a mere continuation of the seller; 4) the transfer of
assets to the purchaser is for the fraudulent purpose of escaping Tiab-
ility for the seller's debts.

The court concluded that "the fact that Celotex has continued several
of the Carey (Corp.) product lines does not raise a material issue of
fact sufficient enough to resist summary judgment on the punitive damage
issue."

In Moe v. Transamerica, the court held a successor corporation liable
for the fraudulent conduct of an employee of the predecessor. In Moe,

Continued
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however, Judge Peckham pointed out that the succéssbr/defendant made no
attempt to establish its separateness from the original corporation.

Celotex has demonstrated that it is not a mere continuation of Carey,
Judge Peckham wrote. Celotex was an ongoing concern when it purchased
the stock of its predecessor.- None of the predecessor shareholders
became shareholders of Celotex.

The plaintiffs, according to Judge Peckham's memorandum, "plan to
introduce evidence to establish how the corporate changes occurred, that
certain key Carey employees continued to work for Celotex and that
Celotex continued manufacturing many of the same product lines of its
predecessors.”

Judge Peckham, however, cited Cermetek Inc. v. Butler Avpak (573 F.2d
1370, 1377; 9th Cir. 1978) and ruled that in order to defeat the motion
for summary judgment, plaintiffs must produce the evidence now; they are
not entitled to a denial of the motion "upon unsubstantiated hope they
(they) can produce evidence at trial."” : :

k%K

JUDGE ORDERS M SETTLEMENT TRUST TURNED OVER TO PLAINTIFF

Bankruptcy Judge Robert L. Hughes of the Northern District of Cal-
ifornia last week ordered that $150,000 being held in trust to pay off
Johns-Manville's share of an asbestos settlement when the company filed
for Chapter 11 protection last August be turned over the the plaintiff's
estate (Mitchell v. Johns-Manville, et al., Adversary No. 4-82-1691AH,
Bankruptcy No. 82-B-11656, See P. 6,937).

In issuing his order, Judge Hughes rejected arguments that the funds
belonged to M's bankruptcy estate. M said its law firm, Moore,
Clifford, Wolfe, Larson & Trutner, was holding the $150,000 for JM's
benefit, and that the ptaintiff had fajled to meet the full conditions of
the settlement by failing to forward a release by plaintiff Albert
Mitchell's minor daughter. Those arguments were rejected by Judge Hughes.

Albert Mitchell agreed to settle his claim against M and several
other defendants on June 30, 1982 for 3$206,500, including $150,000 from
M, and-the Moore, Clifford firm agreed to act on behalf of all parties
in consumating the settlement. Subsequently, it paid Mitchell $56,500,
and asked for a release from Mitchell's minor daughter, which was a
condition of the settlement. The law firm subsequently received $150,000
from M to pay off its share of the settlement, but was notified shortly
after M filed for Chapter 11 protection not to disburse the funds.

In rejecting dM's arguments that the law firm was holding the
3150,000 for JM's interest, and had no fiduciary duty to Mitchell or his
estate (he died 30 days after JM's Chapter 11 filing), Judge Hughes noted
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“that it is "quite common for the attorneys representing onme party in a

dispute to assume the role of an escrow agent or stake holder for pur-
poses of executing the terms of a settlement after a settlement is
reached.” He continued, "There can be no doubt from the record that
Moore, Clifford assumed this role on behalf of all parties to the set-
tlement.... It accepted funds from each of the participating
co-defendants."

~ Judge Hughes concluded, "I have no trouble.finding that Moore, Clif-
ford accepted a fiduciary duty to Mitchell, which required the firmm to
disburse the $150,000 to Mitchell once Mitchell satisfied all conditions
of the settlement." He said that in sum, M had neither legal nor ben-
eficial interest in the funds, and could.not unilaterally rescind its
instructions to Moore, Clifford to disburse those funds.

As for M's contentions that Mitchell had failed to meet all the
conditions of the settlement by failing to forward a release from
Mitchell's minor daughter prior to Aug. 26, Judge Hughes found that it
was not a condition precedent to Mitchell's entitlement to the settlement
funds. "The clearest evidence in support of this finding," he said, "is
the fact of payment by Moore, Clifford of all the monies received from
each of the several other defendants, both before and after
Johns-Manville's bankruptcy." The release was sent to Moore, Clifford
subsequent to the Chapter 11 filing.

Judge Hughes ordered the law firm to turn over the $150,000, plus
accumulated interest.

Mitchell and his estate were represented by Steven Kazan and Aaron
Paul of Kazan's law firm in Oakland, California.

Jkk

SEVENTH CIRCUIT UPHOLDS STATUTE OF LIMITATIONS DISMISSAL

The Seventh U.S. Circuit Court of Appeals has upheld the.summary
judgment dismissal of a wrongful death claim against various asbestos
manufacturers on grounds it was barred by Indiana's statute of 1im-
1tations)(P1tts v. Unarco Industries, Inc., et al., No. 82-2071, See
P. 6,951).

The action was brought against 16 defendants by Janet E. Pitts 20
months following the death of her husband, allegedly from as-
bestos-related lung disease. Her husband, an insulator, was exposed
between 1950 and 1979. Nine of the defendants subsequently settled,
another was dismissed for want of service, while six others won summary

judgment dismissal under Indiana's statute of limitations provision.

Indiana law provides that any product 1jability action must be com-
mended within two years after the cause of action accrues, or within 10

Continued
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years after the delivery of the product to the initial user or consumer,
except that, if the cause of action accrues more than eight years but not
more than 10 years after that initial delivery, the action may be com-
menced at any time within two years after the cause of action accures.

Mrs. Pitts appealed on a number of grounds--that she did not have an
opportunity to oppose the summary judgment motions; that the 10-year
statute of limitations.was tolled by defendants' fraudulent concealment
of their tortious conduct; that the 10-year statute of limitations in the
Product Liability Act is unconstitutional, because it deprived her of
property without due process of law; and that application of the statute
denied her equal protection of the laws guaranteed by the Fourteenth
Amendment. The three-judge panel from the Seventh Circuit rejected all
those arguments.

The opinion, written by Chief Judge Walter J. Cummings, said that
Pitts had ample time to respond to the summary judgment motions, and did
so in a motion to reconsider and two supporting briefs. As for her claim
that fraudulent conduct tolled the statute of limitations, the court held
that the fraudulent concealment count was dismissed four weeks before
summary Jjudgment was granted, and the dismissal was not challenged.

The opinion continued that even if Mrs. Pitts had a property right,
"We cannot accept plaintiff's argument that the Indiana Product Liability
Act's ten-year statute of repose violates due process under federal and
Indiana Constitutions." It cited similar holdings by the Indiana Supreme
Court, which held in one case that "the right to be free of stale claims
in time comes to prevail over the right to prosecute them."

Finally, in rejecting Pitts' claim that the statute denied her equal
protection of the laws, the court said the statute has "a legitimate
legislative purpose, and it is not the courts' business to instruct the
Indiana legislature when it is better for consumers than producers" to
bear the risk of defective products.

Judge Cummings concluded, "Pitts was not left without recourse by
this statute of limitations. Since nine defendants could not take ad-
vantage of the statute, they were not immunized and indeed settled with
plaintiff, thus vitiating Pitts' claim that the statute contravened the
Indiana privileges and immunities clause by conferring blanket immunity
to all producers. Instead the statute must be sustained as reflecting
the Tegislative twin goals of repose and reliance that stale claims will
not be tolerated in view of loss of memories, witnesses or evidence."

*kk
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JOHNS -MANVILLE SUES U.S. IN CLAIMS COURT

Johns-Manville Corp. and Johns-Manville Sales Corp. last Tuesday
filed suit against the United States in the U.S. Claims Court,-alleging
that the its contracts to supply the U.S. Government with asbestos during
World War II implied that the government would hold JM harmless from any
and all liability (No. 465-83C, See P. 6,954).

The suit alleges that the government was aware shipyard workers were
being exposed to dangerous levels of asbestos dust, but that no steps
were taken to either warn them of those dangers, or to alleviate the
hazard.

The complaint says, "As a direct and proximate result of
Johns-Manville's compliance with Government orders and directives and
Johns-Manville's supply of strategic asbestos-containing materials pur-
suant thereto, Johns-Manville has incurred costs and expenses in con-
nection with the suits and proceedings brought by the World War II as-
bestos claimants. By reason of its agreement to indemnify and hold -
Johns-Manville harmless, the Government is liable to Johns-Manville for
all such damages sustained by it."

The suit is narrow in its scope, in that it seeks damages and at-
torney fees arising out of settlements and judgments paid to about 50
plaintiffs who worked in government owned or controlled shipyards prior
to or during World War II. Specifically, JM wants $768,361.09 in set-
tlements and judgments and $185,741.55 for attorneys' fees, costs and
expenses.

M said the suit followed an intensive review of government doc-
uments, including recently declassified papers, which show the U.S. was
aware that shipyard workers were being exposed to dangerous levels of
asbestos dust, but failed to correct conditions, or warn the workers of
the hazards. It quoted one document written by the Navy Commander of
Preventive Medicine, which read, "Asbestosis. We are having a con-
siderable amount of work done in asbestos and from my observations I am
certain that we are not protecting the men as we should. This is a
matter of official report from several of our Navy Yards."

Dennis H. Markusson, assistant corporate counsel for M, said the
documents "demonstrate that the U.S. Government is responsible for in-
Jjured shipyard workers and, thus, should share with the asbestos industry
in the social and financial responsibility for properly compensating the
injured wartime shipyard workers." John A. McKinney, chairman and pres-
ident of Manville Corporation, said, "The practical effect of these
wartime regulations and contracts upon Johns-Manville was such that our
entire business was essentially being operated for the direct benefit of
the U.S. Government with c¢riminal sanctions if we did not do so. Al-
though almost half of the asbestos lawsuits against Manville are shipyard
workers, the government has not shared any of the responsibility. Yet

Continued
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the government has accepted responsibility in other health related
areas. [t's time for the government to acknowledge and accept
responsibility for these war related injuries.”

JM announced jts action at a press conference Tuesday morning, hours
before the complaint was filed in the Claims Court by the firm of Becker
& Chameides.

The action triggered a strong response from the Justice Deparfment.
J. Paul McGrath, assistant attorney general who heads the Civil Division,
issued the following statement:

"I have been advised that the Manville Corp. publicly announced today
its intent to file yet another suit against the United States in its
five-year unsuccessful campaign in the press, media, legislature and the
courts to shift responsibility for injuries due to exposure to its as-
bestos products to the shoulders of the taxpayers. I have not had the
opportunity to review any legal documents or to benefit from the courtesy
of the information given to the media in advance by Manville. Therefore,
specific comment will have to wait until appropriate study can be given
to the matter. Based upon reparts of Manville's positions as set out in
its press release it appears that its latest theory is that the taxpayers
should bear the burden of any corporate Tiability because Manville and
its predecessor corporations were serving the war effort by meeting the
demand of the military for asbestos products. Such a theory ignores the
fact that Manville, as a publicaly-owned corporation, was in business for
the profit of its shareholders and was not a public service organization.

"Indeed, one searches the record in vain for any indication that
public welfare rather than maximization of corporate profit motivated
corporate decisions. As demonstrated in cases tried to date, Manville
developed and introduced its asbestos products into the stream of com-
merce and work sites all over the country. It spurred demands for its
products and maintained this demand by withholding vital information
about the risks associated with asbestos. Having promoted the use of
asbestos products with great corporate success and profit, Manville now,
from the haven of bankruptcy court, contends that the taxpayer ought to
pay Manville creditors. Manville's theory has no foundation in reality
or in the law, and will not justify a shifting of corporate re-
sponbilility to the taxpayer."

M says in its complaint that, after a diligent search, it has been
unable to locate or obtain from the government copies of the war supply
contracts, but maintains that they implied M would be held harmless from
"any and all Tliability" for the supply of asbestos-containing materials.

The complaint at length spells out the desirability of including
asbestos in wartime ships, and the efforts expended by M to meet the
government's demands. Then, it goes on to spell out the U.S. Gov-
ernment's knowledge of the dangers posed, relying first on a report by
Waldemer C. Dreessen, former Assistant Surgeon of the Public Service,
that was issued in 1938 by the U.S. Public Health Service. In that
report, Dreessen wrote, "Above five million particles per cubic foot,

91983 Andrews Publicadons, Inc., All Rights Reserved. Reproduction strictly prohibited without permission. P, 65,979



Asbestos Litigation Reporter

Published twice monthly by Andrews Publications. Inc.. Edgemont. PA 19028 July 22, 1983

numerous cases of well-marked asbestosis were found. It would seem that
if the dust concentration in asbestos factories could be kept below five
million particles (the engineering section of this report has shown how
this may be accomplished), new cases of asbestosis probably would not .

appear."

The complaint then quotes the March 11, 1941 memorandum by the Navy.
Commander of Preventive Medicine regarding asbestosis, and asserts that
by July 1942, Navy and Maritime Commission officials became aware of
reports of unfavorable accident situations relating to asbestos, trig-
gering confidential studies that showed conditions far worse than of-
ficials originally believed.

“The United States failed to satisfy its statutory and contractual
obligations with regard to the safe use of asbestos materials in ship--
yards," M says. :

kkk

6th CIRCUIT REFUSES TO EXTEND STAY TO CO-DEFENDANTS OF M, UNARCO

Co-defendants of Johns-Manville Corp. and Unarco Industries, Inc.,
may not invoke the stay provision of the Bankruptcy Code, the Sixth
Circuit U.S. Court of Appeals held on July 1 (Lincoln Lynch, et al., v.
Johns-Manville Sales Corp. et al., and Raymark Industries, defen-
dant-appellant, et al., 6th Cir., No. 83-3118, 83-3119, 83-3120, 83-3121,
83-3122, 83-3123, 83-3124, 83-3125, 83-3126, 83-3127, See P. 6,973).

The appellate panel concluded that the interests of plaintiffs, some
of whom are dying, clearly outweigh benefits that the co-defendants could
derive from a stay. If duplication of litigation results, it is con-
gressionally sanctioned, the court held. Even the prospect of reliti-
gation of issues i$ not strong enough to force plaintiffs to wait, the
court said.

The cases were on appeal from the Southern District of Ohio where
Judge S. Arthur Spiegel denied a stay of asbestos proceedings against two
co-defendants of M and Unarco--Raymark Industries, Inc., and Keene Corp.
on Oct. 5, 1982. The order was later adopted in denying similar motions
by other co-defendants of the debtors.

The appellate panel said there was no basis in law or equity for
staying proceedings of solvent co-defendants of JM and Unarco until the
debtors have been reorganized or liquidated. Section 362 of the code
that stays proceedings against a debtor fails to intimate, even tan-
gentially, that the stay includes any defendant other than the debtor,
the court said.

The co-defendants had urged a judicial classification of the Chapter
11 debtors as "indispensible" and therefore subject to a stay under Rule
19 of Federal Rules of Civil Procedure that relate to joining other

Continued
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parties. However, the panel said that since the debtors and co-defen-
dants are joint tortfeasors, the debtors are not indispensible.

Co~-defendants had argued that to continue the lawsuits without M and
Unarco would result in multiple and piecemeal litigation on a scale
unknown in American jurisprudence. The Sixth Circuit, however, said that
any duplication that may exist is congressionally created and sanctioned
as a byproduct of bankruptcy law.

Finally, the court said, "(A)ny benefits which may derive to the
solvent co-defendants from a stay are clearly outweighed by the counter-
veiling interests of the plaintiffs."

The panel quotes the First Circuit as saying: "In a number of those
(asbestos) cases, plaintiffs and crucial witnesses are dying. We are not
persuaded that the hardship to defendants of having to go forward on this
appeal without Unarco, or the interests of judical economy in avoiding
relitigation of the issues, are strong enough to justify forcing plain-
tiff and a number of other plaintiffs to wait until bankrupt defendants
are successfully reorganized in order to be able to pursue their claims."

Bankruptcy judges presiding over the MM and Unarco cases have also
refused to broaden the automatic stay of proceedings to co-defendants
throughout the country.

The co-deféndants—also-argued-that-the -automatic stay for M pre-
cludes discovery on the debtors and seriously compromises their cases.
In this regard, the panel said: "This judgment is without prejudice to
the appellants to seek, in the approriate forum, authorization to conduct
discovery upon Johns-Manville and Unarco.”

In M's case, the U.S. Bankruptcy Court in Manhattan on April 14
barred discovery or production of JM's trade secrets or confidential
research, development or commercial information or documents of a scan-
dalous or defamatory nature.

kK

COMMERCIAL UNION FILES ANOTHER DECLARATORY JUDGMENT ACTION AGAINST PC

Commercial Union Insurance and Falcon Insurance Co., have filed a
declaratory judgment action asking the Philadelphia Common Pleas Court to
declare that their policies to Pittsburgh Corning Corp. do not cover
punitive damages (No. 1489, See P. 6,935).

The two insurers say they believe Pittsburgh Corning will demand that
they pay for costs for defending punitive damages, as well as any awards,
but claim that those costs are not covered in their policies.
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The action notes that Pittsburgh Corning was recently ordered to pay
$300,000 in punitive damages in Foster v. Pittsburgh Corning Corp. in the
Eastern District of Texas (See Asbestos LR 5/13/83, P. 6,586). As a
result, the insurance companies say, Pittsburgh Corning will seek cov-
erage from them.

James L. Griffith of Griffith & Burr filed the action on behalf of
Commercial Union and Falcon.

*kk

JUDGE LAMBROS FORMALLY APPOINTS SPECIAL MASTERS

Federal Judge Thomas D. Lambros of the Northern District of Ohio,
Eastern Division, last week signed an order officially appointing two
special masters to devise a plan to better manage the pretrial and trial
phases of asbestos cases in his court. While the appointment was to have
been made jointly with Cuyahoga County Common Pleas Judge James J.
McMonagle, the two jurists, in a joint memorandum, noted that rules of
civil procedure governing the state court made that plan impossible.
Instead, Judge McMonagle said his court would cooperate fully with the
federal court to achieve "just, speedy and inexpensive resolution of
asbestos cases" (See P. 6,947, and Asbestos LR 7/8/83, P. 6,589).

Named were Eric D. Green, associate professor of law at Boston
University, and Francis E. McGovern, visiting professor of law at the
same university. The two are to come up with a plan by Oct. 21 to manage
the pretrial and trial phases of asbestos litigation, and any proposal to
expedite settlements.

Judge Lambros gave the special masters broad powers that will permit
them to schedule and preside over discovery proceedings, as well as
examine all documents relevant to their appointment. They also may
coordinate all proceedings, and adopt rules and procedures "to accomplish
their task efficiently and fairly."

Each will be paid at the rate of $70 per hour, for a total of 1,000
hours between them. Total expenses were budgeted at $18,000. Judge
Lambros ruled that compensation for the two will be assessed to the
litigants later, under Rule 54 of the Federal Rules of Civil Procedure.

*dkk
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JUDGE DENIES FLINTKOTE MOTION TO JOIN COORDINATED CALIFORNIA ACTIONS

San Francisco Superior Court Judge Ira A. Brown Jr. refused a pe-
tition by Flintkote to permit its declaratory judgment action against
American Mutual Liability Insurance Co. and 26 others to be coordinated
with the other insurance disputes before him. At the July 14 hearing,
Judge Brown also disallowed a motion for his disgualification, and fined
an attorney for Johns-Manville Corp. $414 for a motion the jurist char-
acterized as "stubborn and bullheaded."

The hearing, attended by more than 25 attorneys, began with American
Mutual's motion for the peremptory disqualification of Judge Brown. The
motion, argued by Kenneth Ward of Capps, Staples, Ward, Hastings &
Dodson, maintained that once a judge was properly challenged, he was
precluded from hearing the matter. Ironically, Ward's brief quoted
California Practice Guide, Civil Procedures Before Trial, co-authored by
Judge Brown and Judge Robert Weil, which said "once an affidavit is filed
under Section 170.6, the judge is disqualified for all purposes of the
action. Therefore, that judge cannot hear any later motion or procedure
in the case...."

Judge Brown asked Ward if he wanted a trial judge appointed for the
entire case, simply because American Mutual did not want him to hear
Flintkote's petition_to be added on to the coordinated case later that
morning. Then he denied the motion, saying "I am the only judge who can
decide whether this can or should be added on," and gave Ward 20 days to
file a 170.6 challenge. He also denied Ward's request for a 30-day stay,
and granted American Mutual's two motions for admission pro hac vice to
the California State Bar.

Judge Brown then heard Flintkote's petition for coordination of an
add-on cases. E. Judge Elderkin of Brobeck, Phleger & Harrison argued
for Flintkote that the motion should be granted because there were common
matters of fact and law in the case insofar as it dealt with the in-
terpretation of insurance policies as applied to asbestos claims (See
Asbestos LR 5/13/83, P. 6,587). Elderkin said that Flintkote would be
that much behind the other cases in the coordinated action if its pe-
tition were denied, but said that the case was still in the document
production stage, and that Flintkote would have documents ready within 30
days if the court granted the Flintkote petition.

Opposing the motion for American Mutual, Ward argued that litigation
was already underway in New York between the two parties, with motions
pending that may be expositive. Should Flintkote's petition for coord-
ination be granted, he said, the pending New York Tlitigation may have to
be moved to California as well--and the California action, he said, was
already unduly complicated. The add-on, he said, would make the coord-
inated l1itigation "almost without reason.”

Judge Brown said it would be "nice if all asbestos litigation could
be wound up in one lawsuit," but denied the motion, commenting that he
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was not afraid of the challenge but that it would cause an unmanageéb1e

situation" for both counsel and the court.

A motion by Johns-Manville Corp. for reconsideration of a motion for
relief from the pretrial discovery order and for an order to produce
witnesses at depositions brought Judge Brown's sanction. Robert Venning
of Heller, Ehrman, White & McAuliffe argued that M should be allowed to
depose one witness because he is over 65 years old.

Judge Brown interrupted to say that "there is no evidence he is in
bad health. Lots of people live past 65, thank Heaven, Mr. Venning."

Gary Anderson of Pillsbury, Madison & Sutro opposed the motion for
Marsh & Mclennan on grounds that because the court was scheduled to hear
the matter of depositions in three weeks, there was no reason to give
M's motion a special hearing.

Judge Brown denied the motion and imposed the $414 in sanctions
because the motion resulted from the "stubborness and bullheadedness on
the part of the moving party, without substantial justification.”

ket

kN A . S i, e et

A 70-year-old plaintiff has asked the California Court of Appeal to
order San Francisco Superior Court Judge Ira A. Brown, Jr., to aliow him
to intervene in the Johns-Manville insurance coverage litigation. Paul 3
Johnson claims that none of the parties in the action represent his A !
interest (Paul Johnson v. San Francisco Superior Ct., et al., CA Appeal
Ct., 1st Appellate Div., No. AQ23216).

His petition for mandate and/or prohibition was filed June 27 by
Harry F. Wartnick of Cartwright, Sucherman, Slobodin & Fowler in San
Francisco. [t argues that if M is declared bankrupt, Johnson's ability
to be compensated for his asbestos-health injury will depend solely on
the outcome of the insurance litigation.

"Since Johns-Manville has its stay, it may no longer have an in-
centive to speedily resolve its dispute with the insurance companies in
the action below," the petition says. "“Neither the insurance companies
nor Johns-Manville has the same incentive as does intervenor to seek a
speedy resolution, maximizing recovery."

Johnson was a shipyard worker and longshoreman from 1942 to 1974 when
he retired. He claims he suffers from restrictive pulmonary disease as a
result of exposure to asbestos manufactured by M. His suit alleges
negligence, strict liability, enterprise 1iability, and false represen-
tation. Compensation must be prompt for it to be meaningful during his
1ifetime, the petition says.

k% Kk
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MARYLAND COMPANY DISMISSED UNDER WORKMEN'S'COMPENSATIQN PROVISIONS

Baltimore Circuit Court Judge Martin B. Greenfeld granted summary
Judgment dismissal July 7 to McCormick Asbestos Co. on grounds that it
could not be held liable under Maryland's Workmen's Compensation Act for
asbestos injuries alleged by a former employee who subsequently was
exposed to asbestos products at another job (Lucille P. Lowery, et al v.
Johns-Ma?vil1e, et al, Baltimore Circuit Court No. 82190811/32258, See
P. 6,925

Attorneys for Lucille P. Lowery, widow of George W. Lowery, main-
tained that the "last employer" provision of the Maryland act transforms
former employers into non-employers. They also argued that the exclus-
ivity provision of the act was meant to apply only where that particular
employer is liable for workmen's compensation benefits to the employee.

Judge Greenfeld rejected the first.argument on grounds that the
“exclusivity (or Tast employer) provision "does no more than designate
which of several employers--all of which are subject to the Act--is
ultimately liable for compensation benefits. It merely renders the last
employer liable but does not, as Plaintiffs suggest, transform a prior
employer into a non-employer.”

The argument that the exclusivity provision of the act was meant to
apply only where that particular employer is liable for workmen's compen-
sation benefits to the employee, he said, was not without force.

However, he said, that rationale has been adopted by other courts
throughout the country "only where the worker's injury or disease itself
is not covered by the workmen's compensation act."

*dk

SETTLEMENTS REACHED IN PHILADELPHIA PRIOR TO JURY TRIAL

Settlements of three asbestos-injury suits were concluded Just as
they 'were to begin jury trial in Philadelphia Common Pleas Court, setting
what several sources believe will be a pattern for the cases being re-
ferred to juries.

Under procedures set by Common Pleas Court this year, all asbestos
suits are first tried without a jury--usually in separate damages and
Tiability phases. The rules allow any nonjury verdict to be appealed by
virtue of jury trials, and nearly every verdict has resulted in such
appeal.

Jury trial was to begin July 18 before Judge Lois G. Forer in John
Diehl v. M (7809-88 [123]), when settlement was reached for an un-
disclosed sum. Diehl, 60, died of lung cancer in 1981. He had been a
Philadelphia Naval Shipyard worker and smoked two packs of cigarettes a
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day for 35 years. On April 11, Judge Richard B. K]ein'assessed damages
at 3§575,000. Defendants were GAF Corp. and Keene Corp.

Settlement in the case of Thomas Warren v. Pittsburgh Corning Corp.
(7901-4052 [131] Case No. 9) came during jury selection before Judge
Berel Caesar. Plaintiff attorney Martin Greitzer of Greitzer & Locks
would not disclose the amount. However, another attorney said it was
more than the $125,000 set by Judge Berel Caesar in the nonjury trial.

Warren, 66, who worked at the Philadelphia Naval Shipyard for 35
years before retiring in October 1978, was alleged to have asbestosis.
In the nonjury trial, Judge Caesar entered judgment against Eagle-Picher
Industries, Inc., Forty-Eight Insulations, GAF, Keene, Pittsburgh Corn-

ing and Raybestos-Manhattan, Inc.

Another settlement came in the case of Timothy McIntyre v. M

(7901-54052 [131] No. 7) which was

scheduled for jury trial July 11

before Judge Richard B. Klein., Plaintiff attorney Marc Weingarten of
Greitzer & Locks said the amount was substantially in excess of Judge
King's 375,000 nonjury verdict on April 7. That verdict was against H.K.
Porter, Inc., Southern Asbestos, Pacor, Inc., Eagle-Picher and Keene

Let out on compulsory non suits were GAF, Nicolet Industries, Inc.,
Fibreboard Corp. and Armstrong Cork Co.

At the nonjury trial, Dr. Krishna Mohan, plaintiff medical expert,
testified by videotape that McIntyre, 53, had asbestosis.. Dr. Paul
Epstein testified live for the defense that McIntyre had bilateral
pleural thickening. McIntyre was a Philadelphia Naval Shipyard worker
from 1966 to 1981. He smoked three packs of cigarettes a day for up to
30 years and had smoked one pack a week in the past five years.

In a nonjury trial, Judge Forer entered judgment in favor of all
defendants for insufficient product identification evidence after she had
set medical damages at $54,000 on April 14 in the case of Oltie Tansimore

v. M (7907-4051 [131] Case No. 54).

Tansimore, who is in his late 50s,

was alleged to have asbestosis. He continues to work at the Philadelphia

Naval Shipyard.

Judge Forer entered a verdict for $31,500 against Keene in the case
of John Pressley v. M (7901-5052 [131] Case No. 33). Pressley, 74,
. retired after 29 years at the Philadelphia Naval Shipyard. He is a non

smoker, His medical expert, DOr. G.

William Atkinson, said he has as-

bestosis. No med1ca1 defense was presented.

A $393,500 judgment against Raybestos-Manhattan was entered by Judge
Forer in the case of Henry Bottinger v. M (7901-4052 [131] Case No.
38). Bottinger, 63, a smoker, worked for up to 25 years at the Phila-
delphia Naval Shipyard. Dr. Atkinson testified that Bottinger had as-

bestosis.

Judge Forer found GAF and Eagle-Picher liable for a $412,550 judgment

in the case of Ronald Krajewski v.

M (7901-4052 [131] Case No. 11).

Continued
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Krajewski, 47, worked at the Philadelphia Naval Shipyard for about 20
years. Dr. Atkinson, plaintiff medical expert, testified that Krajewski
has asbestosis. There was no defense medical expert. Martin Grejtzer of
Greitzer & Locks reprsented plaintiffs in the four nonjury cases before
Judge Forer. -

Judge Julian F. King on July 7 found Eagle-Picher and Ray- .
bestos-Manhattan liable for a. §125,000 judgment in the case of Orazio
Cancila v. M (7901-4053 [131] Case No. 29). They were the only two
defendants whose products Cancila, a former Philadelphia Naval Shipyard
Worker, was able to identify. He quit smoking in 1972 after smoking two
packs of cigarettes a day for 30 years.

The nonjury trial in the case of John Cook v. M (7901-4052 [131]
Case No. 68) ended abruptly on July 13 when Judge Caesar granted com-
pulsory non suits on procedural grounds to all defendants. The trial
started July 11 and medical testimony had just concluded. Cook, 62,
worked at the Philadelphia Naval Shipyard for six months in 1945 as a
cleaner, and from 1953 to January 1982 as a rigger, when he retired due
to shortness of breath. He was alleged to have asbestosis.

James Pettit of Greitzer & Locks said the case has been appealed.
Defendants were Raybestos-Manhattan, Pittsburgh Corning, Keene,
Eagle-Picher, H.K. Porter, Southern Textile, GAF, Forty-Eight Insul-
ations, Fibreboard, Nicolet, Pecor, Armstrong, Owens-Corning and Celotex
Corp.

Judge Caesar entered a $140,000 judgment on July 20 in the case of
Edward Cuscavage v. M (7904-3176 [134]?. Cuscavage, 68, worked at the
Philadelphia Naval Shipyard as a coppersmith's helper, coppersmith and
pipefitter for intermittent period beginning in the 1940s. He retired in
1981 but not on disability. Plaintiff expert Or. Joseph Sokolowski
testified by videotape that Cuscavage had interstitial fibrosis of a
progressive nature, calcification and pleural thickening and clubbing of
the fingers. No defense medical expert was presented.

The judgment, which includes $5,000 for Cuscavage's wife, Josephine,
for loss of consortium, was against Pittsburgh Corning, Pecor,
Eagle-Picher and Keene. Plaintiff attorney Alan I. Reich of Shein and
Brookman said plaintiff had settled with Owens-Corning, Uniroyal,
Southern Asbestos, Turner and Newell, Celotex, Armstrong Cork, Nicolet,
Forty-Eight Insulations, H.K. Porter and Southern Asbestos.

Judge Klein issued a defense verdict in the case of Harry Huff v. M
(7905-5640 [140]) on July 8, saying there was not enough evidence of
asbestos-related disease. Huff, 43, smoked one pack a day for 15 years.
His medical expert testified that he had pleural thickening. Huff worked
at naval shipyards in the Philadelphia area from 1966 to 1987.

* k%
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ACTION ONCE DISMISSED SETTLED FOR $157,500

A complaint that was once dismissed on Ohio's statute of limitations
then reinstated when the Sixth Circuit Court of Appeals ruled that man-
“ifestation of the disease rather than exposure tolled the statute, was
settled last Wednesday with all defendants but Johns-Manville.

The action was by Catherine Mesker, widow of James L. Mesker, a
factory worker employed in an aluminum cast foundry for 20 years, who
died at the age of 56 of bronchogenic carcinoma. Meskers' attorney,
Robert Sweeney of Cleveland, contended Mesker's disease resulted from his
exposure to asbestoform talc. Settling the litigation were R.T.
Vanderbilt Co., Georgia Pacific Co., U.S. Gypsum--those defendants named
in addition to M (Mesker-v. Johns-Manville et al., No. C-78-1326, ND OH,
Eastern Div.).

The federal court originally dismissed the action on grounds the
statute of limitations barred it. However, it was revived after the
Sixth U.S. Circuit Court of Appeals ruled two years ago that man-
ifestation of a disease--rather than exposure to a product--tolled that
statute (See Clutter, Asbestos LR 5/8/81, P. 3,254).

Sweeney on the same day settled another asbestos claim for $47,500.
That action, on behalf of an Akron insulator, Ben Worster, in Cuyahoga
County Common Pleas Court (No. 016154) involved a claim of interstitial
fibrosis and rales from asbestos exposure, but did not show evidence of
disability. The action-was settled against all defendants but M and
Unarco.

*kk

PA COURT SUBJECTS FOREIGN HOLDING COMPANY TO PERSONAL JURISDICTION

A Pennsylvania appellate court has ruled, in a personal injury action
. brought by asbestos workers, that the state's long-arm statute does give
it personal jurisdiction over a foreign holding company which did busi-
ness within the state through two operating subsidiary corporations
(Barber v. Pittsburgh Corning Corp., Super. Ct., No. 139).

In an opinion issued July 1, the Pennsylvania Superior Court said
that Charter Consolidated, Ltd., a British corporation, could be sued
because two of its industrial subsidiaries had been conducting business
in the state.

"[Wle first find it evident," the opinion by Judge Montgomery said,
"that Charter has purposely availed itself of the privilege of acting
within Pennsylvania and thus invoked the benefits and protections of our
laws. Charter did this constantly and repeatedly over the years

Continued
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preceding the filing of this suit in its conduct of recurring business
affairs through its (subsidiary) operations as well as the individual
acts of various representatives.”

The court's ruling came in an appeal by Charter Consolidated of a
lower court's denial of its preliminary objections which raised the
Jjurisdictional issue. The Superior Court affirmed the denial and re-
manded the case to the Allegheny County Court of Common Pleas.

Charter Consolidated is just one of 17 defendants named in a suit
brought by current and former employees of the Pittsburgh Corning Corp.
and their spouses. The workers, represented by George H. Cohen with
Bredhoff & Kaiser in Washington, DC, are claiming to have contracted
asbestosis from exposure to asbestos dust and fibers while working at
Pittsburgh Corning's Port Allegheny Pennsylvania plant.

One of Charter Consolidated's subsidiaries, Cape Industries, Ltd.,
owns asbestos mines in South Africa and, according to the court's opin-
ion, sold thousands of tons of asbestos to Pittsburgh Corning for use at
the Port Allegheny Pennsylvania plant between 1964 and 1972. Two thirds
of Cape's stock is owned by Charter Consolidated.

The other subsidiary, Pandrol International, Ltd., manufactures and
sells railroad track equipment. Wholly owned by Charter Consolidated, it
was registered to do business in Pennsylvania between 1975 and 1978.

In affirming its jurisdiction over the corporation, the court said
that personal jurisdiction under Pennsylvania's long-arm statute could be
based upon a finding that a company had "availed itself of the privilege
of acting within the state, thus invoking the benefits and protections of
its laws," or upon a finding that the plaintiffs' cause of action arose
from the company's activities within the state.

The court had no difficulty in finding that both of the subsidiaries
had sufficient business activity within the state to justify exercise of
its authority over them. It also said that the workers' claims arose, in
part, from Pandrol's sale of asbestos within the state and that juris-
diction could be based on this finding as well.

<Charter Consolidated, represented by Werner L. Polak of Shearman &
Sterling in New York, has argued that it could not be subjected to the
jurisdiction of the Pennsylvania courts because its subsidiaries were
independent corporations, not subject to its direction and control.

The court rejected this argument, noting that Charter had exercised
full control over the subsidiaries through their boards of directors.
"It cannot be foregotten,” the court concluded, "that Charter is itself
only a holding company which has chosen to perform all its business
functions through operational arms that happen to be set up legally as
separate corporations. Despite such separate incorporation, Charter's
total control over Cape and Pandrol is so clear, that to reach any other
conclusion in this case would be to blindly exhault form over substance."

*k%k
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FOUR CASES SETTLED PRIOR TO TRIAL IN WASHINGTON

Four asbestos suits in Washington--two in the Tacoma Division of
federal district court and two in the state's King County Superior
Court--were settled prior to trial earlier this month.

In district court, the case of William Kinsman v. Johns-Manville, et
al. (C.A. C-80-631-T) was settled in the amount of $202,500 with 12
asbestos-manufacturing companies.

The estate of Kinsman, an asbestos insulator who died allegedly from
mesothelioma at age 70 after filing suit, will receive 349,250 from
Fibreboard Corp., $35,000 from Owens-Corning Fiberglas and $30,000 from
Raymark Industries. Also contributing to the settlement were Celotex
($20,000), Eagle-Picher ($18,250), Forty-Eight Insulations ($2,500), H.K.
Porter ($12,500), Keene Corp. (35,000), Nicolet ($2,000), Owens-I17inois
($11,750), Pittsburgh Corning ($15,000) and Turner & Newall Ltd. ($§1,250).

A.C.&S Inc. and Armstrong Cork were let out of the case and claims
remain against Unarco and M.

Another case filed in district court, Joseph Weiler v. Johns-Manville
et al. (C-80-631-T), was settled with 13 defendants prior to trial for
$86,000. Weiler, 67, is a former boilermaker alleging asbestosis.

Contributing to the settlement were Armstrong ($1,250), Celotex
($12,000), Eagle-Picher ($9,000), Fibreboard ($8,500), Forty-Eight
($1,500), H.K. Porter ($9,000), Keene Corp. (34,500), Nicolet (3$2,000),
Owens-Corning ($15,000), Owens-I1T1inois ($4,000), Pittsburgh Corning .
($9,500), Raymark (38,500) and Turner & Newall Ltd. ($7,250).

The case of Arthur Russell v. Ruvere Corp. et al. (No. 83-2-06733-2)
was settled with 13 defendants prior to trial in King County Superior
Court for 3$80,050. Russell died at age 80, allegedly from mesothelioma.

The contributors to the settlement were Armstrong Cork ($1,250),
Celotex ($10,000), Fibreboard ($10,000), GAF ($2,000), Garlock Inc.
($1,000), H.K. Porter ($2,500), Keene Corp. ($12,500), Nicolet ($2,000),
Owens-Corning Fiberglas ($10,000), Owens-I1linois ($5,000), Raymark
($17,500), Eagle-Picher ($4,000) and Pittsburgh Corning (32,780).
A.C.&S., Forty-Eight and Standard were let out of the case. Claims
against Unarco, M and Amatex remain.

In another case scheduled to be tried in King County, plaintiff
Claudia Ireland settled for $134,750 with 11 defendants (No.
82-2-11417-1). Ireland is a 68-year-old women who served as a pipe-
fitter's helper for an 18-month period from 1943 to 1945 at the Tacoma
Division of the Sea-Tac Shipyard. A non-smoker, she alleges asbestosis.

Fibreboard (335,000), Raymark (326,500) and Keene ($24,500) are the
major contributors to the settlement. Also contributing were Armstrong

Continued
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Continued

($1,250), GAF (3$2,000), H.K. Porter ($2,500), Garlock ($1,000), Nicolet
($2,000), Unarco ($4,000, pre-bankruptcy), Celotex ($20,000) and
Eagle-Picher ($16,000). A.C.&S, Owens-Corning, Owens-I1linois and
Pittsburgh Corning were released from the case.

A1l of the plaintiffs were represented by attorneys Harold Vhugen and
Ted Willhite of the Seattle firm of Levinson, Friedman, Vhugen, Duggan,
- Bland & Horowitz and by William S. Bailey of the Barnwell, SC firm of
Blatt & Fales. :

F k%

ALABAMA SUPREME COURT SAYS PLAINTIFFS MAY SEEK FULL MEASURE OF DAMAGES

Alabama asbestos plaintiffs are entitled to seek a full measure of
damages for injuries, not just for those attributable to within one year
of the filing of their complaints, the Alabama Supreme Court ruled on
July 8 (Clyde Cazalas, et al., v. Johns-Manville Sales Corp., et al., AL
Supreme Ct., No. 81-605 ).

The ruling came in the consolidated cases of 25 Mobile shipyard
workers. Mobile County Circuit Court had dismissed all counts in the
suits that failed to allege exposure to asbestos after May 19, 1979. On
that date a new "discovery rule" became effective, allowing plaintiffs to
recover damages for injuries discovered during one year prior to filing a
suit.

Although about 10 of the 25 cases will be barred by the Supreme
Court's decision, the others will be entitled to a full measure of dam-
ages. Almost all the plaintiffs worked at shipyards in Mobile. They are

- represented by Richard F. Pate of Pate & Peters in Mobile.

Two issues were at stake: whether the trial court was correct in
ruling that plaintiffs were entitled to recover only damages for injuries
caused during one-~year prior to filing suit, and whether fraud alle-
gations tolled running of the statute of limitations. The plaintiffs had
alleged fraud in an effort to toll the statute. :

The Alabama legislature in 1979 amended the state's statute of lim-
itations, allowing the cause of action in asbestos cases to accrue on the
first date the injured party, through reasonable diligence, should have
reason to discover the injury. The effective date was May 19, 1979.

In 1981, the Alabama Supreme Court, in Tyson v. Johns-Manville Sales
Corp., held that under the one-year law in effect before the amended
statute became effective, all actions for damages caused prior to May 19,
1979 were already barred and could not be revived. The reason was that
the state constitution barred retroactive application of the new stat-
ute. Therefore, the court reasoned, the new "discovery rule” applied
only to claims based on exposure on or after May 19, 1979.
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As a result, the trial court in the 25 Mobile Cases dismissed all
counts that did not allege exposure to asbestos subsequent to May 19,
1979. In those cases which were not dismissed, the trial court Timited
damages for which recovery was possible to exposure-caused damages oc-
curring within one year of filing suit.

In their appeal, appellants urged an interpretation of the "full
measure of damages" language in the new statute which would allow plain-
tiffs who fall within the period of the statute to recover for all in-
juries caused by asbestos. Appellees, however, argued that any con-
“struction of the statute that would allow for injuries before May 19,
1979 would violate the state constitution.

If allowed to stand, the trial court's ruling would emasculate the
"discovery rule," the Supreme Court said. In fact, plaintiffs would
only be allowed to recover the damages to which they would have been
entitled had the discovery rule not been enacted, the court added.

There is no constitutional requirement that damages be apportioned to
conform with the prescriptive period for filing an action, the court
said. For example, the state workmen's compensation statute does not
require apportionment of benefits commensurate with the one-year period
to bring an action.

Moreover, the intention of the act's framers, the high court said,
was to allow plaintiffs to recover a "full measure of damages." As a
result, the court ruled that plaintiffs should not be limited to a re-
covery for injuries occurring after May 19, 1979.

On the issue of fraud alleged by plaintiffs to toll the statute of -
limitations, the Supreme Court said: "“We rule that a mere failure or
refusal to warn, without more, while acitoable, does not rise to the
level of fraudulent concealment and, hence, does not toll the running of

the statute."”

ek &

EPA FILES SUIT TO CLEAN UP CONTAMINATED MOBILE HOME PARK

The United States, at the request of the Environmental Protection
Agency, filed suit May 23 against the owner-operators of a now-defunct
asbestos mill and a land development coorporation, alleging that the
mobile homes of residents in a subdivision are located on soil con-
taminated with asbestos tailings (U.S. v. Metate Asbestos Corp., et al.
AZ, C.A. 83-309 GLO).

Also named in the suit as defendants are Jaquays' Mining Corp. and
D.W. Jaquays Mining and Contractors Equipment, which presently operate an
asbestos mill on property adjacent to the Mountain View Mobile Home
Estates.

Continued
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The U.S. seeks an injunction which will require the defendants to
abate the releases of asbestos at Mountain View, correct the conditions
that exist and reimburse the government for $290,000 of Superfund money
spent for "response, removal and remedial actjon" at the site.

The Metate mill crushed asbestos ore to produce asbestos for com-
mercial purposes. The unusable tailings were dumped in to .uncovered
piles at the mill site until it closed in 1972 according to the gov-
ernment.

The complaint says that in 1972 Neal, Capper, Neal Land and
Development Corp. purchased land adjacent to the Metate mill. Neal
Development and Metate jointly filed an application for approval of a
subdivision and in May 1973 the city of Globe, AZ approved the sub-
division and the property was graded for development of a mobile home
park.

The suit contends that asbestos tailings produced by the Metate mill,
which was shut down by the Superior Court of Arizona in April 1974, were
used as the primary fill material to level the site, and the tailings
were subsegquently covered with a thin layer of soil.

In 1979, Arizona health officials advised residents of asbestos
contamination and on Jan. 16, 1980, the Governor of Arizona declared a
state of emergency at Mountain View and residents were instructed to
temporarily vacate the site.

In early 1980, the vacant Metate mill was demolished and buried near
the subdivision, according to the suit. A six-inch soil cover was spread
over most of the accessible areas of the subdivision. After the spread-
ing of the six-inch cover, Metate and Neal Development continued to sell
lots in the subdivision, the U.S. alleges.

Many of the residents returned to their homes in March of 1980, but
the suit contends that surface water runoff, human activity and other
normal natural forces have resulted in the erosion of the six-inch soil
cover. Additionally, asbestos tailings from the Metate mill are exposed
in open areas around the concrete pad where the mill was located, the
suit states.

The U.S. also contends that since 1958 asbestos fibers carried
through the air from the Jaquays mill site, which still operates in-
termittently, have also added to the contamination of the Mountain View
subdivision.

A1l of the 130 residents of the subdivision have been relocated,
according to the EPA Office for Public Affairs in San Francisco.

A suit brought by the residents in October 1981 to force EPA com-
pliance with Superfund was dismissed in 1982 on grounds that Superfund
does not contain a provision for citizens' suits.

* k%
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SEMINAR ADDRESSES INSURANCE COVERAGE DISPUTES

The Practising Law Institue will sponsor a two-day seminar both in
New York and San Francisco entitled, "Insurance, Excess and Reinsurance
- Coverage Disputes.” The seminar will be Aug. 25 and 26 at the Waldorf
Astoria in New York, and Cct. 6 and 7 at the Holiday Inn-Financial
District in San Francisco. ‘

Sessions will include a review of cases affecting insurance coverage
disputes, the reservation of rights and denial of coverage, "occurrence"
policy coverage-for mass tort claims, current problems in reinsurance,
bankruptcy problems facing the insurance coommunity, coverage for pun-
itive damages and alternative resolutions.

Co-chairmen are Thomas R. Newman of Siff & Newman and Barry R.
Ostrager of Simpson Thatcher & Bartlett, both of New York. Faculty
- members include Roy Babitt, former bankruptcy judge and now with Barst
Mukamel & Babitt of New York; Robert Buell, senior vice president of.’
Fireman's Fund; Curtis M. Caton of Heller, Ehrman, White & McAuliffe of
San Francisco; and John F. Larking III of Mendes & Mount of New York.

Cost of the seminar is $360. Course books are available for $35.
For information, contact Practising Law Institute, 810 Seventh Ave., New
York, NY 10019, (212) 765-5700.

kK
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é PITTSBURGH CORNING

Attorneys For Plaintiffs,
Commercial Union Insurance Company
and Falcon Insurance Company

GRIFFITH & BRURR, P.C.

BY: JAMES LEWIS GRIFFITH
ATTY. L.D. NO.: 05023

800 Chestnut Street
Philadelphia, Pa. 19107

(215) 923-1900

COMMERCIAL UNION INSURANCE COMPANY COURT OF COMMON PLEAS
One Beacon Street

Boston, Massachusetts 02108

1
1
H
3 PHILADELPHIA COUNTY
and H ‘\ﬂ
FALCON INSURANCE COMPANY 3 4
One Beacon Street ' ?\\e 23
Boston, Massachusetts 02108 : \9
vs. 1 A\
3
PITTSBURGH CORNING CORPORATION t
800 Presque Aisle Drive 3 TERM, \1\89
Pittsburgh, Pennsylvania 15239 H
ACTION FOR DECLARATORY JUDGMENT
1. Plaintiff herein, COMMERCIAL UNION INSURANCE COMPANY, is a

corporation duly organized and existing under the Laws of the Commonwealth of Massachusetts,
has Its principal place of business in'the Commonwealth of Massachusetts at One Beacon'Street,
Boston, Massachusetts, Is the successor in Interest to EMPLOYER'S LIABILITY ASSURANCE
CORPORATION, and at all times relevant hereto issued insurance policies within the
Commonwealth of Pennsylvania.

2. Plaintiff herein, FALCON INSURANCE COMPANY, is a caorporation duly
organized and existing under the Laws of Delaware, has its principal place of business in the
Commonwealth of Massachusetts at One Beacon Street, Boston, Massachusetts, Is the successor
in interest to EMPLOYER'S SURPLUS LINES INSURANCE COMPANY, and at all times relevant
hereto issued insurance policies within the Commonwealth of Permsylvania.

3. Defendant herein, PITTSBURGH CORNiNG CORPORATION, is &
corporation duly organized and existing under the Laws of the Commonwealth of Pennsylvania,

has its principal place of business in the Commonwealth of Pennsylvania at 800 Presque Aisle

SE6°9 "d

Drive, Pittsburgh, Pennsylvania, and at all times hereinafter mentioned was engaged in the
business, inter alia, of the manufacture of "Unibestos," an asbestos containing, high temperature
insulation product as well as other chemiecals, coatings, resi‘ns and fiberglass products.

4. On or about July 15, 1958, Plaintiff, FALCON INSURANCE COMPANY
through its predecessor In interest, EMPLOYER'S SURPLUS LINES INSURANCE COMPANY
entered into a contract of insurance titled Umbrella Policy Number S-101687 Insuring
PITTSBURGH CORNING CORPORATION. A true and correct copy of Policy Number $-10167
is attached as Exhibit "A" and is Incorporated herein by reference. _

5. On or about October 1, 1963, Plaintiff, COMMERCIAL UNION INSURANCE
COMPANY through its predecessor in Interest, EMPLOYER'S LIABILITY ASSURANCE
CORPORATION, LIMITED entered into a contract with Defendant, PITTSBURGH CORNING
CORPORATION. This policy Is identified as E14-8056-001. A true end correct copy of Policy
Number E14-8056-001 is attached as Exhibit "B" and is incorporated herein by reference.

6. On or about October 1, 1966, Plaintiff, COMMERCIAL UNION INSURANCE
COMPANY through its predecessor in interest, EMPLOYER'S LIABILITY ASSURANCE
CORPORATION, LIMITED entered into a contract with the PITTSBURGH CORNING
CORPORATION. "This policy Is identiffed as E14-8056-004. A true and correct copy of Pollcy
Number E14-8056-004 is attached as Exhibit "C" and is lncorpora.ted herein by reference.

1. At all times material to this Complaint, Defendant acted through Its agents,
servants, workmen and/or employees, acting within the course and scope of their employment
on behalf of the Defendant and in furtherance of the business of the Defendant.

8. At the aforesaid times, the insurance contracts identified above in
paragraphs (4), (5), (6) were negotiated, bargained for, and entered into, in the Commonwealth
of Pennsylvania and furthermore, the parties in prior pleadings to the Court represented that
Pennsylvania Law would govern Interpretation of said Contracts.

9. Plaintiff FALCON INSURANCE COMPANY in the first paragraph under

i
liability of the policy Number S-10167 identified above in paragraph four (4) and entered into on

t
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or about July 15, 1959, Yimlts its liabflity to "... be obligated to pay by reason of the liability

imposed upon it by law or assumed by it under contract for damages, direct or consequential and
expenses, hereinafter called "Ultimate Net Loss."

10.  Plaintiff, COMMERCIAL UNION INSURANCE COMPANY in the first
paragraph under "Coverages” of the policy Number E-14-8056-001 identified above in paragraph
five (5) and entered into on or about October 1, 1983, limits its coverage to "indemnify the

insured for all sums which the insured should be obligated to pay by reason of the lability
imposed upon him by law or liability assumed by him under contract or agreement for damages,
and expenses, all as included in the definition of "Ultimate Net Loss.”

11.  Plaintiff, COMMERCIAL UNION INSURANCE COMPANY in the first
paragraph under "Coverages" of the policy Number E-14-8056-004 identified above in paragraph
six (6). and entered on or about 0;:tober 1, 1968, limits its coverage to "Indemnify the insured for
all sums which the insured should be obligated to pay by reason of the liability imposed upon him
by law or liability assumed by him under contract or agreement for damages, and expenses, all
a3 included in the definition of "Ultimate Net Loss.”

12. At the aforesaid times, the Plaintif{fs entered into the three Insurance

contracts identified above, consistent with the Laws of the Commonweelth of Pennsylvanla

which preclude insuring ageainst punitive damages as being against public policy.

13. At the present time, Pittsburgh Corning is a nﬂ'med defendant in several
thousand asbestos cases in which underlying asbestos plaintiffs have demanded punitive
damages. V

i4. In FOSTER V. PITTSBURGH CORNING CORPORATION ET AL. CA H-81~

‘ 1172 (8.D. TX, Eastern Div., 1983) a jury awarded punitive damages against Defendant for
i $300,000.
15. Plaintiffs believe and therefore aver that defendant PITTSBURGH

CORNING in FOSTER V. PITTSBURGH CORNING CORPORATION ET AL. CA H-81-1172 (S.D.

TX, Eastern Div., 1983) will seek to receive from Plaintiffs insurance coverage for the punitive

‘u




damages awarded against Defendant by the Texas Jury and for the defense costs of defending

sald punitive damages award.

16. Plaintiffs believe and therefore aver that due to the exigent clrcun;stances
of the thousands of pending asbestos cases against Plttsburgh Corning that defendant will
demand that plaintiffs COMMERCIAL UNION INSURANCE COMPANY and FALCON
INSURANCE COMPANY pay both for its punitive damage award and that plaintiffs pay for the
costs of defending the punitive damage claims and therel't.are plaintiffs request a judicial
interpretation at this time of their insurance policies.

COUNT I
IN ASSUMPSIT

17.  Plalntiffs, COMMERCIAL UNION INSURANCE COMPANY and FALCON
INSURANCE COMPANY hereby Incorporate by reference the allegations contained in
paragrapf\s one (1) through sigteen (16) as if set forth herein at length,

18. Plaintiffs believe and therefore aver that defendant PTTTSBURGH
CORNINE] CORPORATION will seek remuneration from Plaintiff under the contracts identified
above in :paragrnphs (4), (5), and (8) and attached hereto as Exhibits A, B, and C for both the

~ punitive :damage award and for the costs of defending punitive damage clatms.

, 19.  These contracts, indentified in paragraphs (4), (5) and (6) and attached hereto
as Exhlblits A, B, and C did not include coverage for either punitive damages or defense
paymenL:s for pu;litlve damage claims.

i 30.  Plaintiffs believe and therefore aver that the actions of the Defendant as
stated al%»ove in attempting to recover for punitive damages and for the costs of defending
punitive fdamage claims from Plaintiffs constitute a misapplication of the insurance contracts .
and exceed the scope of the contracts between Plaintiff and Detendants.

WHEREFORE, Plaintiffs, COMMERCIAL UNION INSURANCE COMPANY and

FALCON INSURANCE COMPANY herein respectfully pray as follows:

b e e e a e
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(a) that this Court enter & Declaratory Judgment construing the provisions of
the various policies of insurance referred to herein and determining the respective rights and

liabilities of the Plaintiffs and the Defendant thereunder and under all of the circumgtances

hereinbefore set torth;.

(b) that this Court enter an Order declaring any payment made by an insurance
company for punitive damages to be against public policy and therefore void under the

provisions of plaintiffs' insurance policies.

(c) that this Court enter an Order declaring that plaintif{s COMMERCIAL
UNION and FALCON INSURANCE COMPANY has no obligation to pay the defense costs for

claims against Pittsburgh Corning for punitive damages.

GRIFFITH & BURR, P.C.

BY:

“JAMES LEWIS GRIFFITH

Attorney for Plaintiffs,

Commercial Union Insurance Company
. and Falcon Insurance Company
800 Chestnut Street
Suite 200
Philadelphia, Pennsylvania 18107
(215) 923-1900
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MITCHELL
ORIGINAL FiLED
JiLt v

BANKRUPTCY COURT
CRALAND, CALIFOEM!A

UNRITED STATES BANKRUPTCY COURT, NORTHERN DISTRICT OF CALIFOKNIA

In re Bankruptcy No.

JOHNS~-MANVILLE CORPORATION, 82-B-11856

et al,

Debtor.

GAIL MITCHELL, Personal Rdversary No.
Representative of the Estate
of ALBERT MITCHELL, 4-82-1691AH
Plaintiff,
v.

JOHNS-MANVILLE CORPORATION,
MOORE, CLIFFORD, WOLFE,
LARSON and TRUTNER,

Defendants.

e ot e s St W s N i St N St o S

MEMCRANDUM OF DECISION

This proceeding questions whether $150,000 held in trust by
debtor's attorney for payment In settlement of an asbestos-based
ipersonal injury action is property of the bankruptcy estate. 11
iu.s.c. §541(a). I hold that it is not.

X

The relevant facts are undisputed. The Yaw firm of Moore,

Clifford, Wolfe, Larson & Trutner represented Johns-Manville and

related companies in a large number of actions brought by persons
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who suffered toxic tort injuries from exposure to asbestos;
Located in Oakland, the law firm's representation was essentlally
limited to claims and actlions arising in Northern California.

One of the claimants was Aaron Mitchell, whose action in the

Alameda County Superior Court had advanced to the point of a

settlement conference before the court. Settlement was reached
on June 30, 1982 between Mitchell and several defendants,
including Johns-Manville, and'was announced to the court. Put
most simply, Mitchell agreed to release all of his claims in

exchange for $206,500. The various defendants allocated the

PRARRY SIYSRY MV “OU] TWODESGNS SMIPUY FR6) o

total among themselves. Johns-Manville agreed to contribute

$150,000.
Moore, Clifford -~- Johns-Manville's attorneys in negotlating
the settlement —-- also agreed to act on behalf of all parties in

consumating the secttlemenkt after it had been effectéd. To this
end, the law firm ordered a draft for $150,000 fcom Johns-
Manville on July 7, 1982 and prepared the settlement in written
form together with a dismissal with prejudice. It forwarded the
latter package to Mitchell's attocneys on July 9, 1982. The
_executed Compromise and Release and Dismissal with Prejudice were
returned to Moore, Clifford on July 30, 1982 together with a
request for the defendants® settlement checks.

.Moore, Cllfford replied on Auqust 6 with $52,500
(representing contributions of all but one of Johns-Manville's
co-defendants) and a request for a court order authorizing
compromise and release as to Mr. Mitchell's minor daughter.

Moore, CliEford received the §$150,000 draft from Johnsi

Manville on Rugust 9 and deposited it to a trust account the next
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day. The account declared that it was held by Moore, Clifford
“for the benefit of Albert Mitchell...®

' Johns—Manvilie and its :glated companies filed bankruptcy on
August 26, 1962, and shortly the:eagter Moore, Clifford was
directed by a representative of the debtor not to disburse the
§150,000 to Mr. Mitchell.

Moore, Clifford transmitted $4000, representing the
remaining contribution from tha other defendants to Mrc.
Mitchell's attorneys on September 13.

Mr. Mitchell died of his injuries on September 27 and his
wife instituted this litigation against Moore, Clifford and
Johns-Manville in November 1982 on behalf of his estate. 1In
response, the law firm interpleaded the §$150,000. Johns~
Manville's motion to dismiss or to transfer venue was denied and
the matter was tried between the debtor as debtor-in-possession
and the Mitchell estate.

‘The question is whether the debtor held a legal or equitable
interest in the funds held by Moore, Clifford on August 26, 1982.
Ix
The Mitchell estate contends that Johns-Manville held no
interest in the $150,000 on the date of bankruptcy because Moore,
Clifford held legal title and the estate of Albert Mitchell held

the beneficlal or equitable interest. Johns-Manville contends
that (1) Moore, Clifford held the §$150,000 for the benefit of its
one and only client, Johns-mManville, anq that it céuld not (and
presumably did not) assume any fiduclary duty to Mr. iitchell or
his estate, adversaries of Johns-Manville. The debtor also

contends that (2) in any event the Mitchell estate did not have a

-

-
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right to disbursement of the §150,000 until all of the conditlons
of the settlement had been satisfied and that one condition was
unsatisfied as of the date of bankruptcy.
A

Johns-Manville does not accept the proposition that Moore,
Clifford could, in faithfully representing its client, assume a
fiduclary duty to others. However, it is quite common for the
attorneys represenflng one party in a dlspute to assume the role
of an escrow agent or stake holder for purposes of executing the

terms of a settlement after a settlement is reached. For

purposes of executing the settlement terms, the law firm is a
fiduclary to all of the parties, not merely its client. There ia
and can be no conflict of interest at this point; all paytlel
have the common interest of executing the exact terms of the
settlement agreement. This practice and principle is well
recognized , and the Mitchell estate has cited several cases so
holding.

There can be no doubt from the record that Moore, Clifford
assumed this role on behalf of all parties to the settlément

after the settlement was reached. It accepted funds from each

one of the participating co-defendants, i.e., from non-client
defendants as well as its client. It accepted the dismissal with
prejudice from Mitchell. It disbursed all of the funds it
received -- except for the $150,000 from Johns-Manville -- to
Mitchell (or to the Mltchell estate). 1In doing so, it acted on
behalf of the co-defendants and uitcheli. I have no trouble
finding that Moore, Clifford accepted a fiducliary duty to

Mitchell, which required the firm to disburse the $150,000 to



Hitchell once Mitchell had satisfied all conditions of the
settlement.

Johns—Manvlile contends that even If Hooré, Clifford had
assumed this role it did not bind Jehns-Manville unless it agreed
znd there is no avldencc in the record that it agreed. While
there in no evidence of an express agreement between Moore,
Clifford and {ts cllient as to this particular transaction, there
is evidence that the law firm regularly accepted this stakeholder
role in settlements and there is no evidence that Johns-Manville
ever disapproved. Indeed, Johns-Manville has never disapproved
of the practice in this case. Nor is it apparent why it would
disapprove; given the need for the services of a stakeholder,
it ies likely that Johns-Manville would prefer its attocneys over
plaintif€'s attorneys as stake holders.

I £ind that Moore, Clifford acted with Johns-Manville's
authority in acting as escrow or stake holder.

B

Assuming that all of the terms and conditions of the
settlement agreement were met as of August 26, the date of
bankruptcy, Moore, Clifford held the $150,000 for the benefit of
Mr. Mitchell and had a duty to disburse these funds to Mr.
Mitchell. If so, 5ohns—uanville could not unilaterally rescind

its instructions, Ogdahl v. Title Insurance Trust Co. 72 Cal.App.

34 Supp. 41, 140 Cal.Rptr. 148 (1977). In sum, Johns-Manville

had nelther legal nor beneficial Interegst im the funds.
Johns—-Manville contends, however, that all terms and

conditions were not met. It points out that the Bettlemenf

agreement expressly required that a minor's compromlse order be
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obtained from the state court. This order had not been obtained
by Mitchell as of the date of bankruptcy, although it has since
been obtained.

The Mitchell estate contends that this was merely a term of

the settlement and not a condition precedent to ita

effectiveness. It characterlizes the evidence as excusing ox
waiving the order approving the minor‘s compromise before the
money was payable.

I £ind that although an otdet'approvlng the minor's
compromise wags required by the settlement agreement, it was not a
sondition precedent to Mr. Mitchell's entitlement tao the
5206,500. The clearest evidence In support of this finding is
the fact of payment by Moore, Clifford of all the monies received
from each of the several other defendants, both before and after
Johns-Manville's bankruptcy, in the absence of the order. 1In
addl:lonl the Mooxe, Clifford secretary who controlled the trust
funds testified that she discussed the absence of the order with
the responsible Moore, Clifford attocney and was told she could
send the checks without awalting the ordec.

Mr. Lyman, the responsible attorney, testified on direct and
cross—examination that he never expected any problem in obtalining
the minor's compromise order. On one occasion, he explained that
this was because both the settlement and the minor‘'s compromise
were before the same judge. Earller he testified that he was
anxious to disburse as much money as possible to Mr. Mitchell
before he died.

I find that the minocr's compromise order was a condition of

the settlement but not to Mr. Mitchell's right to the funds,




Holding as 1 do that it was not a condition precedent, I do not
address the alternate theory that the condition was waived.
IIT )

In summary, I hold that Moore, «Cliffora held the $150,000 in
trust for Mr. Mitchell as of the date of bankruptcy because all
conditions precedent to his right to tﬂe funds had been
satisfied. I further hoid that Johns-BManville had neither legal
nor eguitzble title to the $150,000 as of the date of bankruptcy
and that the funds were not property of the e-*ate purguant to 11
U.8.C. §541(a).

The Mitchell estate.is directed to prepare, serve and lodge
a form of order disposing of the §150,000 and accumulated
interest.

Dated: July 11, 1983

ROBERT L. HUGHES
Bankruptcy Judge
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UNITED STATES DISTRICT COURT,,i:lli

NORTHERN DISTRICT OF OHIO : i) LW
EASTERN DIVISION

IN RE; ) ORL

)
OHIO ASBESTOS LITIGATION ) ORDER NO. 3

LAMBROS, DISTRICT JUDGE

As set forth in General Order No. 67, dated June 1, 1983
this District Court has determined that the majority of the cases
arising out of asbestos-related diseases shall be consolidated on
my docket for pretrial supervision and ultimate.dieposition.

I have determined that the exceptional attributes of this
class of litigation requireé the appointment of Special Masters tc
aid this court in the perforﬁance of its judicial dutles, and that
the cilrcumstances make such an appointment particdlarly
appropriate. Rule 53(b), Federal Rules of Civil Procedure,

provides in pertinent part:

A reference to a master shall be the exception and not the
rule. In actions to be tried by a jury, a reference shall be
made only when the issues are complicated; in actions to be
tried without a jury, save in matters of account and of
difficult computation of damages, a reference shall be made
only upon a showing that some exceptional condition requires
it.

Furthermore, the recent proposed revisions to Rule 16, Fed. Rules
of Civil Procedure, explicitly recognizes the need for adopting
special procedures for managing potentially difficult or protracted
actions that may involve complex issues, multiple parties,

difficult legal gquestions, or unusual proof problems.



- MASTERS

There can be no doubt that this genre of litigation is of an

exceptional nature. Nationwide, approximately 20,000 of these
cases have been filed, and while each represents an individual
cause of action, not one can be viewed in a vacuum. Action against
two major defendants has been stayed by bankruptcy proceedings.
The potential liability of some defendants may amount to several
times their available insurance coverage, and there are already
complex third~party suits among insurers, reinsurers, and excess
insurers. The lack of any prefiling claims procedure has resulted
not only in the large number of cases filed, but also in a complex,
and sometimes duplicative discovery process. ) I
] It is therefore my finding that close supervision by
individuals who are intimately familiar with all the pertinent
factors .and recent developments in asbestos 1litigation on a
nationwide basis will best promote the mandate of Rule 1, Fed. R.
Clv. Proc.,. in securing the Jjust, speedy, and Inexpensi;e
determination of these actions.

Accordingly, I hereby appoint as Special Masters Eric D.
Green, Associate Professor of Law, Boston University, and Francis
E. McGovern, Visiting Professor of Law, Boston University. Each of
these Special Masters brings to this litigation unique expertise in
the areas of case management, dispute resolution, products
liability, and asbestos litigation that will assist me in ensuring

the most appropriate resolution of the cases flied in both courts
with a minimum amount of delay and expense. In adaition, the
exceptional aspects "of asbestos litigation involving hundreds of

plaintiffs alleging progressively severe personal injury justify

Aq A[yauow 3o1m3 paysiqng

5p3 ""oU] "SUOTEBdIGNG SMAIPUY

£86L ‘22 ALNP 87061 vd "wows

I9110dsy uonB3NI S03SaqSy



2y6° 9 °d uorsstiusad snotum pasiqiyosd Aparns uonanposdey

PAABDY SIS NV “U] ‘SUONEHOR] SMAIPUY (Rl e

the appointment of these extremely well-gualified Special Masters.

This appointment is made pursuant to Rules 16, 26, and 53,
Federal Rules of Civil Procedure, and the inherent authority of the
Court to supervise and administer pending cases. This reference is
made for the purposes set forth herein in order to preserve the
ability of the court to fulfill its primary judicial function of
providing, in those cases that require it, trials on the basic
issﬁes involved in the litigation.

The Special Masters are directed to propose a plan for the
management of the pretrial and trial phases of these cases. In
carrying out this maﬂdate,,the Special Masters are directed to
famillarize themselves with the éases filed and to study the
various methods, models and systems that have been suggested or may
be developed by the various national groups studying the asbestos
litigation problem and by other Jjudges, legal scholars, and
interested parties. The Special Masters shall also meet with the
representatives of the interested parties in a manner they deer
appropriate, including meetings ex parte, in order to ensure that
they have the benefit of all available input in making their
recommendations. They may schedule and preside over discovery
proceedings and examine and inspect all data, facts, documents ané
other materials relevant to their appolntmént. They may act tc
coordinate all proceedings not otherwise agreed to by the parties.
The Special Masters may adopt appropriate rules and procedures tc
accomplish their task efficiently and fairly.

In addition, the duties of' the Special Masters shall

encompass the formulation of a methodology for facilitating a




resolution by settlement, either as to designated parties, as to
entire causes of action, or as to all pending cases.

Privileged information presented to the Special Masters

shall remain privileged and confidential, and shall be disclosed to .

the Court only upon consent of counsel.

Nothiég in this reference shall be construed as abrogatiné
the litigants® right to a trial by jury.

The Special Masters shall draft their recommendations for
the handling of these cases, provide an opportunity for interested
parties to comment, and submit final recommendations to me by
October 21, 1283 with a plan to manage the pretrial and trial
phases of these cases and any formulations by which settlement may
be achieved.

Pursuant to Rule 53, compensation for the Special Masters
shall be as follows:

1. The Special Masters sﬁall be paid §70.00 (seventy
dollars) per hour for performing their assigned dutles. This rate
has been determined by the Court to be fair and equitable in light
of the complex and difficult tasks assigned them. The designated
rate is one-half the rate that woﬁld normally be charged by the
Special Masters for private consulting work of this nature, legs
thAn one—-half the highest Cleveland rate for private attorneys in
litigation, and approximately two-thirds the average rate of
experienced Cleveland trial attorneys.

2. The total time expended by both Special Masters combinec

shall not exceed 1000 hours without prior authorization of the

Court.
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3. The Special Masters shall be reimbursed for reasonable
expenses incurred in connection with their assignment based on an
estimate for travel, administrative, secretarial, research and
computer expenses. The total expenses for both Special Masters
combined shall not exceed $18,000 without prior authorization by
the Court.

4. Compensation for the Special -Masters shall be charged to
the parties under Rule 54.

The parties and their counsel are hereby directed to

cooperate with and assist the Special Masters in these tasks.

L0z

] Thomas D. Lambros
Onited States District Judge

IT IS SO ORDERED.
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’ﬁdﬂwéﬁ STATES .DISTRICT COURT IN THE COURT OF COMMON PLERS

NORTHERN BYSTRICT OF OHIO CUYAHOGA COUNTY, OHIO

BASTERN nIVIBION

LAMBROS, DISTRICT JUDGE McMONAGLE, COMMON PLEAS JUDGE

IN RE: ) FEDERAL-STATE
) MEMORANDDM OF ACCORD

OHIO ASBESTOS LITIGATION ) ON ASBESTOS LITIGATION

Litigation associated with asbestos-related disease has had
an unprecedented Impact on the American judicial system.
Transcending jurisdictional distinctions, to date approximately
20,000 individual cases have been filed in state and federal
courts., Of these less than 250 have gone to trial and less than
4,000 have settled. A substantial number of such cases are pending
in the Common Pleas Court of Cuyahoga Cbunty, Ohfo, and in the
United States District Court for the Northern District of Ohio, and
have been assigned to the dockets of the above-named Jjudges.

We are well-aware that numerous attempts arc.belng made by
diverse groups, including the Judicial Administration Working Group
on Asbestos Litigation of the National Center for State Courts, the
Federal Judicial Center, the Center for Public Resources Judicial
Panel, and various bankruptcy judges to resolve asbestos cases on a
national or regional level. Because of the large numbers of these
cases, not only on our dockets, but on the dockets of federal and
state courts nationwide, and because these cases have been assigned
to us over a short period of time, it is crucial that there be
significant coordination between our courts to assure uniform,

fair, and efficient justice consistent with the laws and procedures

-
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applicable to state and federalAcourts.

The parties hereto have attended the joint sessions held by
us on June 13 and June 20, 1983 regarding the possible joint
appointment of Special Masters to supervise and coordinate the
pretrial aspects of these cases. These hearings were undertaken
out of our belief that the problems associated with asbestog
litigation cut across Jurisdictional iines insofar as high
litigation costs, liability issues, and pretrial diécovery problenms
are concerned. It was our purpose to explore better ways of
handling this unique class of litigation in our region, with a hope
that any plan we implement may ultimately be of use on a nationwide
basis. At the hearings, we were immeasurably aided by the
information conveyed by counsel regarding efforts already taken tc
coordinate discovery, and thelr candid expressions regarding the
concurrent appointment of Special Masters.

Because of dlfferenceslin our respective rylea of civil
procedure, we have determined that the proposed concurrent
appointment will not be undertaken. By the Order daéed July 14,
1983, the Speclial Masters have been appointed to serve iIn regards
to the federal cases, although no order will issue at this time ir
regards to the state cases. Nonetheless, it is our desire that
there be a coordinated and uniform treatment of the asbestos cases
pending before our two courts, and that the approach developed by
the Special Masters will aid in the resolution, of cases on bott
‘dockets. We are mindful of our jurisdictional distinctions, an?Z
nothing in this memorandum shall be construed as a delegation of

any authority possessed by either of us or as a commingling of




jurisdiction.

We beljeve that it is our duty as judges to instill in the
public the confidence that our judicial system will function -to
resolve these cases honorably and effectively in a manner most
compatible with the public interest. It is our hope that this

memorandum of accord will achieve that goal.

/8/ Thomas D. Lambros /8/James J. McMonagle
THOMAS D. LAMBROS JAMES J. MCMONAGLE

Onited States District Judge Judge, Common Pleas Court
i
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STATE OF JlIO ) IN THE COURT OF COMMOR PLEAS
( ss:
COUNTY OF CUYAROGA )
JUDGE JAHES J. HMcHMONAGLE
iy "
N RE: )
. € ORDER
OHIO ASBESTOS LITIGATION )
ocool0ooco

In furt.hgruncc of the intentions expressed at the Joint Sessions,
and in light of the proposad order issued with regard to tt.m lppoﬂ:mn: of
special masters, this Court announces as follows: ‘

Pursuant to Ohio Superintendence BRule 9 and éuyahogn County local
Rule 22, the Court of Commom Pleas of Cuyaboga County will coopearate fully
with the Unitad Statas District Court, _Nort.hcrn District of Chio, Eastsrn
Divigion, in its efforts to achieve a just, speedy, and inexpansive resoluciom
of asbestos cases.

All counsel litigating the ssbestos cases in this jurisdiction are
hereby instructed to cooperats with tha Federal Coort and with its 1litigation—
manageument plan.

IT IS SO ORDERED.

/(mmm
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WORKMEN'S COMPENSATION

LUCTILLE P. LOWERY, er al * IN THE
vs. * CIRCUIT COURT FOR BALTIMORE CITY
JOINNS-HMARVILLE, et al * 82190811/32258

* k ok A k k vk ok ok ok ok kX

MEHORANDUM OPINION AND ORDER

GREENFELD, J.

This is a motion for summary judgmwent filed by one of the
defendants, McCormick Asbestos Company (“McCormick"). For purposes
of this motion the facts are not in dispute. Plaintiffs' decedent,
George W. Lowery, was employed in Maryland by McCormick, 'a supplier
of asbestos products, for short intervals of time in 1943, 1950,
1962 and 1970. At all such times, McCormick complied with the ap-
propriate provisions of the Maryland Workmen's Compensation Act
("the Act"), Md. Code, Article 101l. The decedent also worked for
other companies in Maryland where he vwas exposed to asbestos pro-
ducts. His last occuparional exposure to asbestos products occurred
while he was employed by Wallace and Gale in 1975. 1t is n&leged
that the decedent contracted an occupational disease resulting from
his exposure to asbestos products. This disease manifested itself
after 1975. Most of the defendants in this case are manufacturers
of asbestos products which were used by the decedent's various em-
ployers. .

Sec. 23(b) of the Act provides as follows:

“When compensation is payable for an occupational
disease, the employer in whose employment the
employee was last injuriously exposed to the
hazards of the disease, and the insurance carrier
if any, on the risk when the employee was last so
exposed under the employer, shall be liable therefor..."
The parties to this motion agree that because of Sec. 23(b), Wallace
and Gale, being the decedent's last asbestos-related employer, is
the oaly employex liable for the payment of workmen's compensation
benefitsx
Sec. 15 of the Act requires that every employer subject to

the Act “shall pay or provide as required herein compensation ac-

cording to the schedules of this article” for such employee dis-
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abilley or death as is covered by the Act. The very next para-
graph provides that *[ct)he liability prescribed by the last para-
graph shall be exclusive," except where the cuployer fails to
secure the payment of compensation (an exception not applicable in
this case). N

McCormick céncands that the exclusivity clause of Sec. 15 im-
munizes it from common law liability, since the decedent's disease
was covered by the Act, and McCormick had fully complied with the .
Ace. '

Plaintiffs, on the othexr hand, first contend that the Act only
protects an "employer" from common law liabilicy, but that in the
case of occupational diseases, the term “employer" is limited to
that one employer who 18 actually liable for payment of workmen's
compensation benefits (namely, the employer of last exposure); and
that all prior companies for whom a claimant may have worked are,
by a "legal fiction," not considered "employers" and are therefore
not protected by the Act. Plaintiffs read too much into Sec.23(b).
This provision does no more than designate which of several em-
ployers--all of whicﬂ are subject to the Act--1s ultimately liable
for compensation benefits. It merely renders the last employer
liable but does not, as Plaintiffs suggest, transform a prior em-
ployer into a non-employer.

Plaintiffs also contend that the exclusivitry provision of
Sec. 15 was meant to apply only where that particular employer is
liable for workmen's compensation benefits to the employee. His-
torically, the workmen's compensation act was enacted as a trade-
off which subjected an employer to liability wichout regaxd to
fault but act the same time limited the monetary amount of the
employer's liability. Wood v. Aetna Cas & Surety Co., 260 Md.

651, 660 (1971); Baltimore Transic Co. v. State, 183 Md. 674, 677

(1944) . Plaintiffs assert that this quid pro quo which underlies
the Act is not present here, since the Act shields McCormick from
liability for compensation.

This argument is not without force. However, the quid pro quo




racionale has been adopted by other courta throughout the country
only where the worker's injury or disease itself is not covered

by the workmen's compensation act. Sce Hubbard v. Reynolds Metal

Cowpany, 482 F.2d 63,64 (9th Cir.,1973); and Tysenn v. Johns-
Manville Corp., 517 F.Supp. 1290,1293 (E.D.Pa., 1981) and the cases
cited therein. In the presentc case, by contrast, the decedent's

occupational disease was In fact covered by the Act, and the decedent
was entitled to collect workmen's compensation beneflts. Thac the
Act limicas recovery of compensation benefits to the last employer
i3 not important. The determinative aspect of the exclusivity pro-
vision in these ouc-of-ﬁtate decisions is whether the employee's
injury or disease 1s compensable under the workmen's compensation
statute rather than which employer may be liable therxefor.

In any event, the rule in Maryland appears to be even more

protective of employers. Victory SparKler Co. v. Frantcks, 147 Md.

368 (1925) was a common law action for damages against an employer
for an occupational disease. At that time oc;upationnl diseases
had not been aspecifically included in the Act. In that case, the
Court of Appeals of Maryland initially assumed that the plainciff's
disease Qus not covered under the Act. On this assumption, the
Gourt nevertheless held that an employer who complied wich the Act
could not be sued at common law.by an employee.whosa injury arose
out of and in the course of his employment, even if the injury were

not compensable undexr the Act. Id., at 376. Although the Courc

did ultimately conclude that the plaintiff‘'s occupational disease
wds compensable under the Act, its dictum is so unequivocal as to
be dispositive here.

It must be concluded that the employer's compliance with the
Act, rather than the fact of liability for payment of compensation,
triggera tbé‘exclustvity provision.

o
CONCLUSION
McCormick i{s shielded from common law liability because it

was an employer im compliance with the Act, and because Plainciffs'
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decedent's illness was covered by the Act, Merely because McCormick,
under the facts of this case, 13 not liable for workmen'’s compensation
payments does not subject 1t to common law liability. Accordingly,

it 1s this :izg{ day of July, 1983, ORDERED that Defendant McCormick
Asbestos Company's motion for summary judgment be GRANTED. There
being no just reason for delay, the clerk i{s directed to enter a

final judgment in favor of this Defendant, pursuant to Md. Rule 605a.

Plaintiffs’' time for filing an appeal shall run from this date.

Martin B. Greenfeld
Judge

cc: all counsel



TYLER

I IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
TYLER DIVISION

Civil Action No.
H TY-74-3-CA

vs. .
fPPG INDUSTRIES, INC., ET AL
vs.

{LESTER KAY, ET AL Civil Action No.

, vs. TY-74-13-CA
EEPG INDUSTRIES, INC., ET AL
' ’ vs.

Civil Action No.

WILLIAM B. McNEECE, JR.
: TY-75-22~CA

. vs.

‘UNITED STATES OF AMERICA

N it e e St A e NP S S Y St it e P " Y

ORDER
On May 24, 1978, the Court entered an order authorizing

the Liason Attorney for the Defendants to withdraw from the Tyler
Division office of the United States District Clerk for the
Eastern District of Texas, all or any designated portion of,

the discovery materials on file in the above entitled and numbered
causes. Subsequent to the entry of the above mentioned order the
discovery materials were removed from the Clerk's files and
thereafter placed in the custody of the United States Attorney for

the Eastern District of Texas. On January 4, 1982, the Court

Aq Afyuow aoim1 paystqng
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further ordered that the discovery materials in the custody of
the United States Attorney, not be released, produced, disclosed,
or in any way made available to anyone except pursuant to further
order of the Court. The principal reason for the entry of this
order was to keep the "Tyler I" discovery materials under
seal until the Owentown asbestos litigation had been substan-
tially concluded.

Since the entry of the order of January 4, 1982, the
Court has been inundated with requests for access to, or release
of the withdrawn discovery materials from litigants throughout
the United States. The Court has, with few exceptions, refused
to grant any of these requests because litigation involving
the operation of the Pittsburgh-Corning asbestos plant at
Owentown, Texas, has been pending before the Court. However,
in January, 1983, the "Tyler II"1litigation, that is, Elmer Allen,

et al v. PPG Ipdustries, Inc., et al, NJ. TY-78-104-CA and its

companion cases, were compromised and settled as between the
plaintiffs and all the industry defendants, except E.G.N.E.P.
Ltd. and the Cape asbestos companies, which are in default in
these cases and Unarco Industries, Inc., which is presently in
bankruptcy. Further, as of June 20, 1983, the Court has been on
notice that a settlement between the plaintiffs and the United
States pf America, a third party defendant in the Tyler II cases,
has tentatively been reached. This last development has served
to effectively terminate the Tyler II 1itigat;on, excepting, of

course, any default judgment proceedings that might be brought



against E.G.N.E.P. Ltd. and the Cape companies, or any post-—
bankruptcy actions by the plaintiffs against Unarco fndustrigs,
Inc.

Although cases arising out of the operation of the
Owentown asbestos plant are still pending before the Court, the
Court believes that the settlement of the Tyler II litigation
has substantially concluded the major Owentown asbestos liti-
gation. Because of this, the Court has determined that the
original purposes justifying the sealing of the Tyler I discovery
materials are no longer present. 1In recognition of that determi-
nation, the Court will vacate the order of January 4, 1982,
and lift the seal on the Tyler I discovery materials and return
them to the custody of the United States District Clerk of the
Eastern District of Texas.

It is, therefore, ORDERED that all discovery materials
filed in the above entitled and numbered causes and in the custody
of the United States Attorney for the Eastern District of Texas,
be released from such custody and returned to the files of the
Tyler Divisioh office of the United States Disffict Clerk for
the Eastern District of Texas. The discovery materials returned
to the custody of the United States District Clerk by virtue of
this order shall, thereafter, be fully discoverable without
application to this Court.

SIGNED this /~/CX day of July, 1983.

G2 A SEege

UNITED STATES DISTRICT )}GDGE
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PRODUCT NOW USED AND CURRENT PRICES; —

SALESMAN'S COMMENTS

Xirby, Asst. to Dr. Cox, State EHaalth Officer.
B. Vardlow, Chemical Engineer in cherge of

Texes State Bozrd of Eeelth L‘cpn‘tnrie

Nr. Dabne". of Dr. Cox! office.
hino '

1 tried to contect Dr. Cox but found/to be =t home 111. I
vag referrad to his essistant Mr. Xirty who later referrcd
me to Mr. K. B. ¥Wardlow of their lzborztory. It seece thed
M. Wardlow, by hip admissicn, wrote ihe letter io the tuo
e=ployees, liessre. C. R. Cardisff, H. E.Harlson, of the
Euntle 011 & Refining Coopany, witb regzord to thke sr—ple of
Surertecp Elock which these two men sent to Dz, Coxz fco his
opinion as to vketker or not the hardling of the block vas
injurious to workmez. Houever, the letter vas rizned v Dr,

Cox.
i

Hr. Wardlov end I reviewed their entire file on ‘he Supertezp
test, which in rezlity was not a test. Mr. Verdlov had \
ensuered the letter wvritten to Dr. Cox by Lessrs. Cardifs
#ud Berlson by gquoting from a boolr — POccupation ané Healtkh®
&5 cooplled by the Interaationzl labor Office, which deelt
with slgg and mineral vool hazerds to users in n geperal wgy.
Houever, thic letter é14 not merction the auvthority or which
kic cplaion wes besed, therefore, kis letter vhich incld=ntly
vas over the signature gf Dr. Cox, has been baily cisconstnue
by Kesrrs. Gard.i:l'f saé Barlson and also the Bunble 0f] &

FYHIRITY

o )i

T

* Nr., W&

P21s is in the Jamery 1G%2 issus of this m=gezine, I believe.
. you reed this also.

'Plegs- scnd a cony of the U. S. X¥aty Report, showing chemicel anc_vsi

:firinz Cocpeny.

~. Wardlow readily waw ttzi we had been placed in gn avkwerd and costly vosition

ad be kas prooised to help strailghten things out im our favor. Be told ze that he
sesn't feel that Supertems is any more heim2:l then the majority of i1nsulations nov
eing used. H¢ aeys that he 414 mun a spectograph teast and could not find any free
1lica, therefore, in his opinion silicosig would not result from becdlirg thig
atarisl. At this poict 1 prevailed upon him to write Mr. Wiler of Eumble 0i1 &
tefining Comvany's Safety Dcpartnent in Baytown, Texas,.advieing hin that eilicosia
:ould not occur to workmer hendling the meterisl. Ke promised to do tkls and to rlso
s2ict out that tke obinions-voiced in his letter werc meant to deel with winerzl wool
tn generzl rather than with a specific product. Ee has asked that I write his
Decpartwent a letter in the forw of a formal request for a clearer definlticn of his
letter. - As a metter of for I nave duone this while in bhils office. He 45 to write
biwm letter to Hr, Wiler of Bunbdle the latter part of this week nnd 16 to eend tvo
coples to me in Houston. Ags soon as I recelve them I.will contgct Humble.

thile 4n Mr. Vardlow's office I hn:l the opoostunity to resd s mection in "Occupation
and Hcelth®, ns coxpiled by the Internationel Lzbtor Inatltute, on asbvestos, cooplled
in 1938. This article was by Dr. S. R. Gloyne of londod, Englend and Dr. E. R.A,
Meriveather of Bimminghzm, Edgland. If you think minerz) wool ' is drageroue you should
read this, You mzy secure a copy of thias erticle by wiiting the Intermotiszal labhog
Office 1c Vaskingion, D. C., and request a copy of the article on Asbestos br the

two adove doctors as pudllsked in the Occupation and Healtk Supplenent, dated 1638.

1 urge you to read this ax it is very 1nfox—nt1vc. 1 plso reed an ariicle in o
magazine by the pame of "Industriel liedicine® written by Dr. Walter J. Sievert, which

eurerenily covers sonc very erhaustive resezrck on haadling of glnss wool by vorl=er.
It n‘ght. be well that

Wardlow,. St:ite Decarioent of Eealth, fustin
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Jn the .
Hnited SBtates Qo of Appenls
FHor the Seventh Tivcuit

No. 82-2071

JANET E. P1778,
Plaintiff-Appellant,
v.

UNARCO INDUSTRIES, INC,, et al.,
Defendants-Appellees.

Appeal from the United Btates District Court
for the Bouthern Dintrict of Indlana,
Indianapolls Divislon.

No.81C I884-—E:I| 5. Holder, Judge.

ARGUED JANUARY 19, 1988—DecmEd Jury 11, 1983

Before CuMMINGS, Chief Judge, COFFEY, Circuit Judge,
and ASPEN, District Judge.*

CumMiINGS, Chief Judge. The principal issues in thia
appeal are whether plaintiff was denied a fair opportunity
to oppose defendants’ motions for summary judgment and
whether an unaccrued cause of action for wrongful death
is a species of property protected by the Fourteenth
Amendment and abrogated by the applicability of a ten-
year Indiana statute of limitations.

* The Honorable Marvin E. Aapen, District Judge of the
Northern District of Iilinols, is sitting by designation.

PITTS

Some 20 months following the death of her husband
from lung disease, pluintiff, a resident of Indiuna, com-
menced this wrongful death diversity action against 16
corporations, all residents of other states. Plaintiff alleged
that each did business in Indiana and was involved at
some stage in the production and distribution in Indiana
of products containing asbestos. Plaintiff's husband had
been an asbestos insulation mechanic during the years
19560 through 1979 and she claimed that asbestos-
containing products produced and distributed by defen-
dants caused his death. She sought $1,600,000 in com-
pensatory damages and $1,000,000 in punitive damages.
Her complaint was in five counts: Count 1 charged
negligence; Count I, strict liability; Count 111, breach of
implied warranties of merchantability and fitness; Count

1V, conspiracy to keep from the public information about -

the health risks associated with asbestos; and Count V
charged loss of consortium. Plaintiff abandoned Count V
and on May 13, 1982, the trial court dismissed with preju-
dice Counts I¥I and IV for failure to state a claim for
relief, and atruck from the complaint plaintiff’s prayer for
punitive damages. This appeal does not question these
rulings. But on June 9th, the court granted final summary
judgment in favor of six defendants on Counta I and 1.}
This appeal ia from that summary judgment.

Plaintiff first claims that she did not have an adequate
opportunity to oppose the remaining six defendanta’ sum-
mary judgment motions. On June 1st before granting
those motions, the trial court ruled that the ten-year atat-
ute of limitations in Indiana's Product Liability Act, Ind.

! A seventh defendant had been dismissed for want of service
and the other nine settled with plaintiff.

Code § 33-1-1.6-5 (1981),* applied to plaintiff’s wrongful
death suit, and that under that statute unless it appeared
that each defendant had delivered an asbestos-containing
product to plaintiff’s husband or his employer within the
ten-year period preceding the date plaintiff filed suit, her

claim againat that defendant would be time-barred. When -
the trial court issued this ruling, plaintiff had yet to pre-°

sent her argument about which statute of limitations
should apply, and she claims that she was entitled to an
opportunity to do so. But the ruling was not a judgment of
any sort; it was simply a preliminary statemenl of the

court’s understanding of the law after having read several’

defense motions and supporting memoranda that had
been filed five days earlier. Plaintiff had ample opportuni-

ty to respond to those motions and to challenge the court’s’

understanding of the law and did so by filing a motion to
reconsider on June 3 and two supporting briefs and af-
fidavits on June 4 and 7. On June 7 and 8 the court consid-

ered the respective submissions and oral arguments of the:

parties in- open court (plaintiff's App. 231-236; defen-
dants’ App. 89-92) before determining whether any defen-
dants had delivered asbestos-contsining products during
the 10 years preceding the commencement of this suit and
whether the ten-year atatute of limitations barred suit.
Plaintiff thus fully responded to defendants® motions—by

* Indiana Cede § 33-1-1.5-6 (Burns 1C 84-4-20A-5) provides:
33-1-1.6-5 Statute of limitations

Sec. 6. Statute of Limitations. This section applies to all
persona regardless of minority or legal disability. Not-
withstanding IC 84-1-2-5, any product Hability action
must be commenced within two (g) yeurs after the cause
of action uccrues or within ten (10) years after the deliv-
ery of the product to the initial user or consumer; except
that, if the cause of mction accrues more thun eight (8)
years but not more than ten (10) years after that initial
delivery, the action may be commenced at any time within
two (2) years afier the cause of action acerues. ’
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filing affidavits and two briefs challenging, on constitu-
tional and choice-of-law grounds, the applicability of the
ten-year statute of limitations. Plaintiff had further op-
portunity to pursue those srguments during the June 7
and 8 hearings.

While plaintiff's motion to reconsider mentioned Local
Rule 10 of the Southern District of Indiana providing 156
days to file opposition to a summary judgment motion, she
merely requested

“an apportunity to present & response to the motion
for partial summary judgment and further, for an op-
portunity to present in open court argument and tes-
timony regarding the issues raised in the motions for
partial summary judgment filed on behalf of all
defendants in this matter.” (Defendants’ App. 86.)

Since she was accorded that opportunity, no reversible
error was committed in receiving her affidavits and briefs
on June 4 and 7 and considering her submissions and oral
argument on June 7 and 8 before granting the summary
judgment motions on June 9.

11

Second, plaintiff contends that the ten-year statute of
limitations waa tolled by defendants’ fraudulent conceal-
ment of their tortious conduct. This contention was not ad-
vanced below and therefore need not be considered for the
first time on appeal. Ohio Casualty Insurance Co. v. R.J.
Rynearson, 507 F.2d 673 (Tth Cir. 1974). Nevertheless,
plaintiff argues in her reply brief that Count 1V of the
complaint contains an allegation of fraudulent
concealment, but that Count was dismissed with prejudice
on May 13, almost four weeks before summary judgment
was granted, and plaintiff has not challenged that diswmis-
sal on Lhis appeal. In any event, the allegations in Count

1V are insufficient to charge defendants with fraudulent
concealment.?

Rule 9(b) of the Federal Civil Rules requires that fraud
be pleaded with particularity. The only particular conduct
charged in Count 1V is that defendants withheld informa-
tion from the public. Passive silence, however, is insuffi-
cient to trigger the fraudulent concealment doctrine.

3 Paragraph 37 of conspiracy Count IV realleges paragraphs
1 through 36 of the complaint, but plaintiff does not assert that
any of those parugray phs raised fraudulent concealment. The
remainder of Count 1V is as follows:

38. Defendants, collectively and individually, have
possessed since at leust 1929 medical and scientific data
which clearly indicated that asbestos-containing products
were hazardous to the health and safety of plaintiffs
decedent, Donald E. Pitts, and others exposed to asbestos-
containing products.

39. Defendants, collectively and individually, knew or
reasonably should have uanticipated that pluintiff'a
decedent, {)onald E. Pitts, and others in his position would
be exposed to the asbestos-containing products produced
by the defendants.

40. Defendants, prompted by pecuniary motives, collec-
tively and individually, ignored and failed to act upon said
medical and scientific data and conspired to deprive the
public, and in particular the usera of asbhestos-contalning
products and their fumilies of this information, thereby
denying plaintiff's decedent, Donald E. Pitts, and others
exposed to asbestos-containing products of the opportuni-
ty of free choice as to whether to be exposed to the
asbestos-containing products produced by the defendants

41. Defendants’ conduct compluined of above directly
and proximately caused the plaintiff's decedent’s injuries
and death. ©

42. By reason of the premises, defendants are liable,
jointly and severally, Lo the plaintiff for the injuries and
damages described above. (Plaintiffs App. 49-560.)

Morgan v. Koch, 419 F.2d 993, 998-899 (Tth Gir. 1969);
French v. Hickman Moving & Storage, 400 N.E.2d 1384
(Ind. App. 1980).

I

Plaintiff’s third claim is that the ten-year statute of
limitations in the Product Liability Act is unconstitutiopal
as applied Lo her because it deprives her of property with-
out due process of law. An accrued cause of action is a
right of property, protected by the Fourteenth
Amendment, Logan v. Zimmerman Brush Co., 466 U.S.
422; an unaccrued cnuse of action is not. Silver v. Silver,
280 U.S. 117, 122; Munn v. Hlinois, 94 U.8. 113, 134;
Martin v. Pittsburg & L.E.R. Co,, 203 U.S. 284, 295; Du-
charme v. Merrill-National Laboratories, 574 F.2d 1307
(6th Cir. 1978), certiorari denied, 439 U.8. 1002; Carr v.
United States, 422 F.2d 1007 (4th Cir. 1970). The Indiana
legislature could, if it wanted, do away entirely with
wrongful death actions beginning tomorrow even though
there are probably some persons with living spouses who
hope that the wrongful death statute, Ind. Code
§ 34-1-1-2 (1981), remains on the books in case their
spouses are ever killed because of someone else’s
négligence. Such a hope is protected by the voling booth,
not by the federal courts. Munn v. flinois, 94 U.S. 113,
134. Plaintiff’s cause of action had not yet accrued when
the Indiana legisiature adopted the ten-year statute of
limitationa contained in the Product Liability Act. Her
right to sue for her husband’s wrongful dealh vested
when her husband died, Fisk v. United States, 667 F.2d
167 (Tth Cir. 1981); Dague v. Piper Aircraft Corp., 418
N.E.2d 207 (Ind. 1981), and he died some two years after
the Product Liability Act was passed. The change in the
law therefore caused her no loss of property.

Even if she had a property right in this unaccrued
cause of action, we cannot accept plaintiflf’s argument
that the Indiana Product Liability Act'a ten-year statute
of repose violates due process under the federal and Indi-
ana Constitutions. An identical argument was rejected by

*5U] "SUCHIBDIQNG SMAIPUY AQ AJyuow 3o1m1 paysiqnd

=

7061 vd "uowsspg

€86l ‘2z Alnp g

19110d3y uoyBSUIT SOISAQSY




PRASIRY SIHERY MV “U] ‘RODEATNJ MIIPUY £R4] e

£66°9 "d -uomsuusd oy panqiyoad Apsns uonsaposday

the Indiana Supreme Court in another ashestos case
(after the briefing herein) as to the three-year limitations
contained in the Indiana Occupational Diseases Act.
Bunker v. National Gypsum Company, 441 N.E.2d 8
(1982). In United States v. Kubrick, 444 U.8. 111, 117, the
constitutionality of a twe-year federal astatute of limita-
tions was assumed for the following reasons:

Statutes of limitations which “are found and ap-
proved in all systems of enlightened jurisprudence,”
Wood v. Carpenter, 101 U.S. 135, 139 (1879), repre-
sent a pervasive legislative judgment that it is unjust
to fail to put the adversary on notice to defend within
a specified period of time and. that “the right to be
free of stale claims in time comes to prevail over the
right to prosecute them.” Railroad Telegraphers v.
Railway Express Agency, 321 U.S. 342, 349 (1944).
These enactments are statutes of repose; and al-
though affording plaintiffs what the legislature
deems a reasonable time to present their claims, they
protect defendants and the courts from having to
deal with cases in which the search for truth may be
seriously impaired by the loss of evidence, whether
by death or disappearance of witnesses, fading
memories, disappearance of documents, or otherwise.
United States v. Marion, 404 U.8. 307, 322, n.14
(1971); Burnett v. New York Central R. Co., 380 U.S.
424, 428 (1966); Chaae Securities Corp. v.
Donaldson, 326 U.S. 304, 314 (1845); Missouri, K. &
T. R. Co. v. Harriman, 227 U.8. 657, 672 (1913); Bell
v. Morrison, 1 Pet. 351, 360 (1828).

Section 2401 (), the limitationa provision involved
here, is the balance struck by Congress in the context
of tort claims against the Government; and we are
not free to construe it so as to defeat its obvious
purpose, which is to encourage the prompt presenta-
tion of claima. Campbell v. Haverhill, 166 U.S. 610,
617 (1895); Bell v. Morrisan, supra, at 360. We
should regard the plea of limitations as a
“meritorious defense, in itself serving a public

interest.” Guaranty Trust Co. v. United States, 304
U.S. 126, 136 (1938).

In Chase Securities Corp. v. Donaldson, 326 U.S. 304, a
Minnesota six-year statute of limitations was sustained
over charges that it violated the due process and equal
protection clauses of the Fourteenth Amendment.

The above examples are sufficient to persuade us that
plaintiff's due process argument must be rejected.

v

Plaintif€s final claim is that applying to her suit the
ten-year limitations statute denies her “the equal protec-
tion of the laws" guaranteed by the Fourteenth
Amendment. The ten-year limitations rule creates two
claases of people: those injured by products more than ten
years old and those injured by products less than ten
years old. Those in the first class are prevented from
bringing suit upon the same causes of action that those in
the second class can bring. The effect of this is to lessen
the risk of loss—i.e.,, from having te pay for injuries re-
sulting from use of a defective product—manufacturers
face when they place a product into the stream of
commerce. That is a legitimate legislative purpose, and it
is not the courts’ business to instruct the Indiana legisla-
ture when it is better for consumers than producers to
bear that risk. See Simpason v. United Stales, 662 F 24
831, 833-834 (9th Cir. 1981); DiAntonio v. Northampton-
Accomack Memorial Hospital, 628 F.2d 287, 291 (4th Cir.
1980).

In Bunker v. National Gypsum Company, supra, also
involving an asbestos-related disease, Lhe Indiana Su-
preme Court rejected an equal protection clause argument
similar to plaintiffs.4 And the Supreme Court of the
United States did likewise in a related setting in Chase
Securities Corp., supra.

4 See also Johnaon v. St. Vincent Hospital, Inc., 404 N.E.2d
686 (Ind. Sup. Ct. 1980).

Since the privileges and immunities clause in Article 1,
Section 23 of the Indiana Constitution affords plaintiff
the same protection as does the Fourteenth Amendment
Equal Protection Clause, Huff v. White Motor Corp., 609
F.2d 286, 298 (7th Cir. 18979); Haas v. South Bend Com-
munity School Corp., 289 N.E.2d 4956 (Ind. 1972), we
reject for the same reasons plaintiff's claim under that
provision. And again Bunker, supra, is on point because
there the three-year statute of limitations in the Indiana

QOccupational Diseases Act was held “to be constitutional”

in all respects” (441 N.E.2d 14) even though dissenting
Justice Hunter thought its application would “defy * * *
the privileges and immunities guaranteed our citizens *
¢+ (441 N.E2d 18). ) ’

Pitts was not left without recourse by this statute of
limitations. Since nine defendants could not take advan-
tage of the statute, they were not immunized and indeed
settled with plaintiff (note 1 supra), thus vitiating Pitts’
claim that the statute contravened the Indiana privileges
and immunities clause by conferring blanket immunity to
all agbestos producers. Instead the atatute must be sus-
tained as reflecting the legislative twin goals of (a)
repose and (b) reliance that stale claims will not be
tolerated in view of loss. of memories, witnesses or
evidence.

Judgment affirmed.

A true Copy:
Teste:

Clerk of the United States Court o
Appeals for the Seventh Circuit

UBCA 50224—Midwest Law Printing Co., Inc,, Chlcago—7-11-83—400

AQ ATyuow 301M1 paysiiqng

Juowsasp3g 'ou] ‘SUOUEBdIN SMAIPUY

€861 ‘22 ALhp 87061 wd *

Iarioday uonwsnry soisaqsy



Asbestos Litigation Report

€r

. Inc.. Edgemont

ications

7

Pubiished twice monthly by Andrews Publ

. PA 19028 July 22, 1983

—warneye yo A3jryqyesod sy3 ‘oy13ydes ¢l uj uoyeseibbv sswuwder
Y3tn aeydeBol ‘sdoany 3o 3wow Jo UOTYEAU] Tren eyl Aq mopbuly

PeITUN WYI JO VOTIPTONY sy3 YITH “Asvy uwesc—suo ¢ 303 siwenbepw

®q 031 3ybnoyy sen eyyxr  cmdjade

ut vdyye Iwvqmod zo[ww Jo wuol

0007 00C°T YY) 1 pvy Kawn AWIE PRITUN SYI OvET Ui TOY
rAoveBisws [RuollwL JO ®IWIe ¥ pEwiED0ad selwag pelajun eyl
Jo Juepyemag w3 TEEET ‘P Ieqweades ug -puwyod pepwauj Auvmaen

usyn *gEET ‘1 Avqwesdeg uo wdoxna uy uvBeq I1 Jen PTION 6

1HE IHINNMIAOD 20 KOILIDO¥ISNOD
Q1dY¢ GITIVIDIO XONADHINZ IHIZWYM FHI

{~ydwabuiwd STyl U] Y1303 dev suojlwynbes puw maspio
eAjINdeXe ‘SEINIVIF YY) surIVOD Jutvidwos EFJYI 03 ¥ xJpusddy
‘330D Y3 JO s>usjusauod oyl o] -Bujpesyeiw 30 Buyrnjuod eq
asylge PINOA BTQRTTEAT JT ‘FUOTINITD SPOD SeINIC peITUn Juesssd

3wyl 11 Ivn PIIOM eSulw pepuswe Afsajrusixs os 10 peywedel
Hesq SATY FEINIVIF SY] BENEDSQ ICYI[E POYFFUING USEQ IDU BAVY
BEINIWIN PAOQE BY) OF FUOTIVITD l.w-OU *e3WIE peITUN TeYIvYaIRY)

2442 -6 PO L 'T¥EY ‘91 ‘IdeE 'PPIE ON A®PI0 SalInNDEXR pue

1itn “BeY¥ ‘PO ¢ ‘TYET ‘6 Q%1 ‘PSOE “ON IEPAD SATINDEXT :EUYY

“Bey *Pea 9 ‘TYEY ‘12 ‘Bny ‘JuswsBeuwy UGTIONpPoIL IO €ITII0

‘UOTETATQ #STITIOTIZ 'Y ‘ON “Bew we}ITIOFIS LLAYY -Bey “pea §

TIY6T ‘0T By ‘gimw DN I9pI0 earINOEXY LT6T “Bey -pez 9 'TYEL

L "uer ‘gr9E 3Iepi0 mAyINOEX3 I9CE1 ‘6T sunr pesazdde gl

"aw3g €% ‘UCE CuD TPEET IOV SUTAWN IUSYSIeN 19TE] ‘L Ivaweddeg

peac3ddy ‘gz "IVIE 60 ‘TEF °UD ‘PTET IOV Buyddyus fev}

“ITIE S5 ‘P9 YD CT¥ET ‘T AWH 30 IDY 10¥6T ‘U “31deg peacidde

® -39IE ¥E ‘OTL "UD ‘6§ ‘OPST JU IDY edjaser pue Buyutexl
eATIDeIRE U3 IPCT IVIE $6 LET U2 ‘T¥ET ‘1€ Aww 3o Y
Xq pepusw® ‘g9 -3WIE $C ‘OVY TUD ‘OPET ‘BT sunrC Jo IOV ITVET
LT 3wy peanadds ‘9p7 -awIL 9C ‘E67 ‘YD ‘31DY Favnod Iy puodeyg
LI¥61 '91 °oea peacaSdu ’PEw "2IWIT GL LSS “HD ‘IDV sasnog awn
AWAFZ 1A puREyY “3ISUOH “E [ EPATOUT ufeIey pPEIIeSEE sATYTD Oy

03 Juwasies puv uodn peTIel.suolFTAcld Jeylo pue weInIvag g
“juewuisacn eyl Ag
peacadde 3o peyebinwosd ‘PeYSIIOYING FUOTINOTITOIRPAR YITa edUNP
~3035% U} PRINIOYINURE SIWA PUY SED YDDE A0 Juesuawaon syl Kq
eTjAUSH-PUYOLr ©) PPITDOTYY 30 pepfscad A(wssadxs ieqy) soresqEe

uo3IF eYTTAURH-PUNOr AQ PEINIZIRINUES e18A ETPIICITN PESYT

“{.9d7ur Juswuleaop, B¥ 03 DEAISIeI asiJeuysyey mav sdjyYT Ystun

JO TI®) (.#eTT1¥. DOTIvD 3e13vutessy) ‘oIeIeyl vIusepusews Lus 30

6oy *Bey ‘peg § ‘UOYWIATQ $eII1I0TI4 ‘IJueweBeuey uoyianpold 3O

®3§330 ®y1 )0 [ "OR uoliIw[nBey ¥SIITIOTIAL ISPUN SASDIO SRUSIED
®a1h 01 pPETITIUS #E]3IVNROD Jo syuswuleach =yl Aq peamxedo
20 peunc 30 /JUSHUISADD BU] JO JVYeq UC PeIviedo ‘IUSWUISACD

sy3 Aq peumc sdyus jJo AT¥del DUV UOTFICAUGD ‘UOTIDNIIFUOD

®y3 U] $30312933U0D Juswuisaon Aq Puw Juseulwacn eyl Lq pe
®lea ®1D09IIUCD eseyl 03 JUnmand eYjiuvH-suyLr A peRanisEInuUSw

s{eiIsIvw wyy 3omajuod Arddne awn, 3Jejjrvuieley) wyoz3ed

pus 1de35% 03 STTTAUwH-RUYOC peajnbea JuswiIsACH eyl EIDEIJUVOD
Yoyua IO (TP ‘EIBYIO YITA A0 JUSEUILAOD I UITA EFIDRIIVOD o3

jusneand syeiaedve Bujujviuod-solseqey D1Bereiis Jo eanidwynuee

oy3 uy p wen o1 uor 11 aen praom Butang ¢

cyoesey 1 ydeabeawsy Ul gII0J I Iswy-uy-peyrday

#35%33u0> PUY WIDEIIUOD WERIAN® $I] JO YOUSIQ §,1USHUISACD
5

oYy 30 esnvoeq webusep IRAODEI 01 PINS ellaumN-NUYOL TP

T5Y5 3R a0 T0LTR

*y30x nem jJo I51a3eia

u3syanog eyy uy ‘-ber 38 10TI§ "D°E°0 1 ‘epod Ao3dnixuwy

®y3y 03 juwnwand vorasxzjuwrbacea 303 suocjiIjIed peti3 suojiva
~0d30> peIvIea Ieylo puv $337IvIVIS ‘2o ‘9z Ienbny uwo ¢

’ cvoyIwandao) eyyyauy—euyor jo Azeypyeans

ngl»nqoa: % #1 puv ropeao(oD uf sesulsnq Jo eovid [edyouiad

®3I7 YITA ‘eIvAv(eQ JO SIVAE Syl JO eaw] eyl Iepun perjuvdio uvoyd

esodiod v &7 voryviodaon

19t ey(javen-suyor JITIUTEIS P
*oprioyos uy sesuysng jJo esowyd tedyouyad

231 YITA NIOK Aex IO EITIF B3 JO EAv] eyl Iepun pexjuwbaoc

® oy uepd ha a4l EEAELA AT B 4

FAA1INTVIA

zand

“16¥1} "0°€°p 9T 01 2w

Jeiiea 30) swiw[d esey) asAc uojaojpsyan| wey 3ano) FIyr ¢

pPelITUN SYY JO VOFINIYTISUOH *Yl ©F Juswpuswy YIJTL *UI

‘0je3eyy Juwnsand penew} wuoyaIwInBel eyl puw ‘noteq § ydvabeiey

Uy 01 psaasyex

eANIWIN SYY PUW ‘pEpUEV S¥ ‘OPE[ JO IOV

»abuoy Jo wisy uodn

®sjazegr puv Bujujexl sayide(eg syy A[vewu
PepuUnoz owyv v} se3wag pPeITUD eyl Isujwby wWywID ¥,eT[TAUWH-SUYOC
“weyl m303ded 03 pesnjel pue sjuemseibe waoqgr eyl peiwjpndes
seaWIE PEITUD WyI ‘SUOTEEINO IBYIG HO DUV ‘TPET ‘S Ivqueldeg

U0 11 %W PTION Buyanp uoyEyazedne pYY [OIIUCD JUSNUISACD
2epun Suvawaedo spawidrus sivapid 30 spasidyyr Juswuleaop

STNCA WP

Jo seeioydme sien InQ ‘STTYJAUTH-SUyOL uo.-ubo—mnc 20U s3eN

aql “#IDFIJUOD W cru o3 uvnsand sy{TAUeN

ezeyaon pankdyue
~suyor Kq peyiddne syeyasivs Sdujuyrivod-solIseqEE O} wanpodre

Jo arnwex v sw pexzvouy Aypeberyv seyan(uj Joj eTTFAUER-sUYOL

Isujebe eAjIvIUSERIGeT 1TRYY DU WISNIOR

wyer> 3ybBnolq sawyg

pasidiyc = eseyy 3o 33ed 9, wTIAVEH-FUYOL

Jo Ino Bupeyxe susdxe Bulpnysuy ‘eeyITTTAPIT 103 e{LTAUWH
—suyor esIngmyes oy pesiabe A(peyydwy pus Aywweadre wserwag
peifun »yz ‘suoyivnbes puv seinjvas Aq ojuy 1e3ue ©3 peifnbed

#yy 031 juwnEand puY sUOFIDW

sen OT[JAUSH-FUYOL UITYA FIDWAY
3] jJo emi3ja Ay ‘sasxzon ay3 Jo Ajejes syl Jo X30A JO poulew

syy awao yorjuos Xuw sawy Jou PIP STIJAUYH-FuyOl -spasidiue

Y3 U} eIexIOn 303 Ylon 03 eserd eywe v Buypyacad ioj (23441

puw pey esavag pe3jun eyl ‘emfl Wiyl buying

-jruodeel peuns

®Iwig PeITUN SYI JO I[Jeueq puv een ey3 Iojy peawasdo wpawidjyw

pounc AteIvatsd 03 puv spawAdiys PRUNO-~IUSWUIBACH O3 FIVFISIFW

Buyyooadesyy puw Bupawrnery BupujvIuod-solIEeqEY DT6e3IIIT Ayddne

03 seabw 159y Uy pPYP puv seabw 03 (.11 Ivy PLIOH. IeIJRUTEIey)
11 aepy pr3op Xq peuoisesso Asusbiews {wuoyavu sya butanp ney

Aq peaynbes sen eT1JAUVH-BUYOL “UOTINIINTUIWPY Bulddyyg Jvm eyl

pue uoy 3wy peayun

yuwb> wapI}IVH SEINIE peIjun sy rAavi

oy3 ybBnoayzr Bujioe ®INAE POPITUN SYI PUF STTTAUTH-FUNOL UBsAdeq

1593~u}-peyTdu] FIDEIITOD PUV EIDEIJUOD adxe jo uoweiq 3o3

we3w3t peajun eyl asuywde seBemep swywld eTTIAUNN-Suyol 1

1801103 ®v sBeg(r A{[njaoedee:

{.JUswuieacn, oY) IO ,FEINIE pEITUR. TEIJEuRISY) VOTAewy
30 seawac peatup eyl yeujwbe omyE[D IFRYI 303 (. S[[FAuvL-suUyOr,
#9 03 peiaejsx Afearioeyion 3wajeuyssey) uofiviodio) swyeg

STIIAURH~SUYOL puw uojIwiodic) e[ JAuUEH-SUYOL FITTIUTYIL

IRTVIEH0D

*3uvpueyeq

*¥DIMINY JO FILVLIE OITINN IHI

“on ‘A
DSBS
‘EIIrIUTETL
‘ROIIVMOAYOD £ITYE TTTIANYH~ENROC

pae NOIXVEOA¥OD 271TIAHYH-ENROC

D

€9 m&&m ANQM\

100D EHIVYID SALYIS AITIND

N1 n1

1983 Andrews Publications, Inc., All Rights Reserved.

P. 6,954

ission.

hout perm

ictly prohibited wit.

ucgon stric

Reprod




g 6 ¢ g - d -uossuad mnoym pangiyoad {paLns vonsnposday

PAIASRTY SWIELY NV “U] SVODCNATL] SMIIPUY (RG] o

necus Havy action in tuo or more oceans bacame clear. Ad a
result, in June 1940, Congress approvad addicions to the Wavy of
2,172,000 tons of major combat shipa, which would triple Che
alzw of the fleet. After Peaxl Marbor and by September 1942, a
five ocean Mavy was planned to bring the total combat tonnmga of

the Havy to spproximately eight sillion tons.

1l. The outbreek of war in Zuxcpe alao intensified the
Government's need for werchant ships by drastically reducing the
amount of forslgn flag shipping availsbla for tha cegular wataer-
boxrns commarce of the Dnited 3Jtates. MNHorTeover, from Septesbar
1939 through Wovember, 1941, the American marchant fleet was
reduced, dus to ssles or transfer of merchant ahips to Great
Aritain and Panamu. Accordingly, ia addition to tha increase in

it becams nece. TY to engage in unprecedented

combat shipes,
construction of ocean-going ships of merchaat types. Approx-
imacely 35,777 -or:hn?:-:ypc ahipas were caonatructed during World
Nar II.

12. The war in Kuxope sngulfed the United Ztatas aftar ths
attack on Pearl Harbor omn Dacamber 7, 1941. 7The un;z-d 3tates
cvacognized the existenca of a state of war with Japan on

Dacesmber &, 1941. On Decesber 11, 1941, Germany and [taly

declased war on the United Stakes, and the United States

daclared a astats of war vith Gesmeny amd Italy.

13. As war threatened the security of the country, the United
3tatus required repld constructicn of a vastly snlarged naval
and wacrchant fleet to conduct naval and militsry operations. to
tacion of

provide for the € dinarily large quan-

tities of materials nesded to meef the requirements of the

Croops averssas, and to malntain services essantial for the wag

effort. The shipa and shipysrds which the Daited 3tatss had at
the baginning of the war provad to be barely adequate to allaw
the United 3tates to defend Ltself during the escly days of che

var. The sxisting fleet wvas deficlent in koth size and type of

ahip, and was largsly outdated. The dafense aof the United
States therefors required the rapid cunlnructln; of a naval and
merchant flesat. This construction pragram cresulted Lo the
deploymant of the largest naval and merchant flest in hiatory.
The Government's wartime need for ships accordingly dominatad
all aspscts of ahip vepair and construction in the Uniced
States.

14. Recause of the thrast to the security of the country, che

policy of the United States was to do evacything possibls to

accomplish the construciion and repalr of combat and merchant
ahips as quickly as possibla.

15. To aatiafy the OUnlted 3tactes’ need for ships, the
Government effectively asasumed contral over the shipbuilding
tndustry in the Onited Scatas, and Llsaued contracts, ordecs and
direccives binding on tho shipbuilding industcy and on its
suppliscs. Contractm, ordexs and directives issued by ths
Gavernsant required, by specificacion ocr othaxwise, the use of
substantial amounts of asbestos-containing matsrials in the
conetruction and capaic of Qovaecrnmenc ships. 7o ensure the
availability of sdequate supplias of asbestoa for these
purposea, the Governmant purchased, imported and scockpiled
asbestos and scrictly allocatad the available asbestos supply
amang the manufacturers of asbestoa-containing products
The sanufacturecs of

sssentlal to the shipbuilding program.

asbestos-containing products vers campelled by the Governmant's
axercise of [ts vac povers to eatsr into contracts to supply
these producta f9c use In the Governmant‘'s ahipbuilding program.
Hith regard to iadustrial hyglens conoiderstions raised by this
axtensive and mandatory use of asbastos, the United States
recognized the ased to enforce the United Stntes Public Nealth
3ervica recommendad standard for safs exposurs to asbestos in
the workplace. In fits Morld War II shipbuilding pregram,
hovever, the Government failad ta edhsre Lo the standard, thus

cauping shipyard vorkers to be exposad o excessive concentra=-

kept knowlaedge of

tions of asb . s+ the
these exceasnive exposures confidential. Theoe acts of the
United Itates led Lo the odcurrance of asbesios-related disesse
in wvorkars who wvere eaployed la ehipysrds during Morld War II.
Thass untk-r.‘ar thelr reprasantativean have suad Johna-Hanville

and athars to recover Jdamsges allegadly fancurvsed as & rsault of

stos-related diseass, although those dsmngas vers in fact

proximately caused bry acta of the United 3tates, and not Johna-

Hanville.

TRE GOYERMNEMT COMTROLLED TAE SNIPBUILDING
JRDOUSTRY DURIHG HOULD WA 11

16. Through tha use of the scatutes and regulations rafecved
to ia paragraph 8, the Unlted States concrolled the operstions
of the shipbuilding industry throughout World War II.

17. Construction and repalr of coabat and mserchant~type shipas
taok placs in shipysrds ovned and opexraced by the Onitsd Staces
Mavy (herelnafrer “Navy yards® of *Govecnment owned shlpyarda®).
Additional ship consctructlan and rapsir took place ln privats

ahipyards operated pursuant to Government contcacts and dirsc-

tives and in dhipyards owned by the United 3tates buc laased to
private companies for operation pursuant’ o Governmant d}r-ctxen
and control {hereinaftar “contract shipyards* ar “Governsent
controlled shipyards®).

18. Ouring World Wac II, the Onited 3tatea mandated to boch
Havy and contract shipyasds ita requirements for all combat and
merchant shipa, Including the number of ahips co be conscrucced
at sach yard, methods of construction, and shipyard working
conditiona. The Governmant also controlisd access to the
ahipyards and the disclosurs of {nformation concasning the uork
dons {n the ysrds, including infacmatlon xelating to vorking
conditions in the yarda.

19. Due to tha Government’g efforts to lacrease ship con-
atruction during World Wac II, the number of shipysrd workecs

incressed aninefold, from 168,000 (n June, 1940 to a peak of

1,500,000.

TNE GOVEMMNEMT REQUINED AINE3T08 IN
NEACHANT AMO HAVY JHTP)

20, It was L-ﬁ-r-:tv. to the war sffort and to the safecry of
the crevs that both combat and mecchant ships be conatructaed,
convarcad and repaicred to protect them agalnst enemy action and
other casualty to ths greatast extant possible. In particular,
this cequicred-protection againat fire. Asbestos vas easantial

La canatruction, coavecxaion and rspair af ships becauss iCs

ad the bactle-

ficeprooting and insulacing etficlency incr

vorchiness of ships and because lts light waeight cesultad In

improved speed, fusl economy, operating range, and load
capacity. At all ralevenc times, there was no known substituce
for asbestos satisfactory for these purposes, and the Govarnmant
requirad the use of lscge Quantities of asbestos in the con—
scructlon, conversion and repair of Gavernment ships.

2l. It uas fucthar imperative to the war effort chat ships
and thelc components be standard and of uniform quality to the
greatest extent posalble. Accordlagly, the Unitad 3cates
prepated, established and approved specifications {(harelnafter
“Govecnment specificsticns”) for materials used in ship con-
styuckion, convarsion and repair. Govecnmsant lp‘;:l‘l:ltlﬂnl
vere sxpressly incorporated into and made a part of war supply
contracta for construction, convarsion or rvepalr of Governwent
ahips, and the Government prohibitad all devistion from ics
specificacions without its express approval.

22. Tha var supply contracts requirad, by lacorporation of

Govarnment specifications, the use of strategic and critical
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to have respirators cilized, cl
tepaired and provids clasa place for their storage.®

“Commantt Thers has basn no satisfactory compliance with any of
these recommendations.”

{Industrinl 8
July 12-20, 1545.)

1. ODuring WWII, the Govacnmant contzolled the discribuclion of
information ctaining to shipyard occupational health and
eatety. Disssmenstion of shipyard Industrial fealth Hurveys
was sapressly prohibited by t:o Government under the Eaplonage
Act, as follows:

*This documant contains information affecting the
national defenss of tha Dnited States within che
meaning of the Caplonage Act. D.8.C. 30; 31 and 32.
Its tranamission or the cevelscion of its contants i{a
:ny anner to an unauthorfsed persoa 1a prohibited by
aw.




CELOTEX

. N 1
IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA
No. C-79-3568 RFP

IN RE RELATED ASBESTOS CASES
: MEMORANDUM AND ORDER

—

- In these asbestos-related personal injury cases,
plaintiffs seek recovery of punitiye damages against various
defendants, including the Celotex Corporation, the moving party
herein. :ihe alleged punitive damage liability of Ce}otex is
premlaed?upon the activities of a predecessor corporation.
Celotex, .in this motion for partial summary judgment, seeks a
ruling from this court that there exists no genuine issue of
material :fa¢t concerning such purported liability. Im support
of its motion, Celotex advances two basic arguments. First, it
asserts that, under California law, punitive damages can be
imposed ‘upon a successor corporation only if said successor is
80 similar to its predeceasor as to be indistinguishable.
Second,i{t urges that the imposition of punitive damages in
1ndustr§%wide mass tort litigation is both contrary to law and
unconstftutional.

I. FACTUAL BACKGROUND
! The Phillip Carey Manufacturing Company ("0ld Carey")
was inc;;porated in Ohio in 1888. Through a public offer for

tenders: in February of 1966, and through subsequent open market
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purchases, Glen Alden Corporation.acquired approximately 288 of
the outstanding shares of 014 Carey.

On December 1, 1966, & new corporation was formed in
Ohio. It was named P.C. Co$pany, Inc., but to resolve a
conflict of name, its Articles of Incorporation were amended to
change the name to XPCU Corporation on RApril 14, 1967.
Subsequently, the name of the corporation was changed as of
June 1, 1967, to the Phillilp Carey Manufacturing Company ("New
Carey").

On June 1, 1967, 0ld Carey was merged into Glen Alden
in a transaction by which the other shareholders of 01ld Carey4
received a Preferred Stock Qf Glen Alden. Immediately after
the merger, 014 Carey transferred all its assets subject to .
liabilities to Glen Alden, and Glen Alden transferred to New
Carey all the assets of 0ld Carey, subject to its liabilities,
in exchange for all the outstanding shares of capital stock of
New Carey. Thus, New Carey became a wholly owned subsidiary of
Glen Alden.

On January 23, 1968, The Phillip Carey Manufacturing
Company changed its name to Phillip Carey Corporation. On
hpril 9, 1970, Phillip Carey Corporation was merged into Briggs
Manufacturing Company. On the same date, Briggs, the surviving
company, changed its nAme to Panacon Corporation. Panacon
Corporation succeeded to all the assets and liabilities of
Phillip Carey Corporation, which ceased to have corporate
existence. After April 9, 1970, Panacon continued to operate
"Phillip Carey” and/or "Phillip Carey Company” as a division

which manufactured and sold roofing and insulation materials



‘but which had no separate corporate or legal existence.

On April 17, 1972, Celotex Corporation purchased all
the Panacon Corporation stock held by the Glen .Alden
.Corporntlon, approximately 75%, for cash. The Glen Rlden
Corporation did not acquire any shares of Celotex stock as a
5esu1t of that transaction; nor did Glen Alden acquire any
share of the stock of Jim Walter Corporation, Celotex's parent
corporation, as a result of that transaction.

Subsequently, Celotex offered to buy all remaining
outstanding shares of Panacon Corporation from their respective
owners for $6.00 per share. As a result of these transactions,
Celotex bought all shares of the Panacon Corporation for cash,
and no stockholders of the former Panacon Corporatioﬁ became
stockholders in Celotex or in any of Celotex's parent or
subsidiary corporations. Celotex succeeded to all the assets
and liabilities of Panacon, which ceased to have corporate
exlstence.

Celotex, after June 30, 1972, continued to operate
“Phillip Carey"™ as a division which manufactured and sold
roofing and insulation materials but had no separate corporate
or legal existence. This practice ceased at the end of 1973.
II. DISCUSSION

A. Constitutionality/Illegality of Punitive Damages

On June 2, 1982, this court issued an order

addressing these issues. Therein we held that the questions of
the illegality/unconstitutionality vel non of punitive damages

in mass product liability litigation were not suitable for

pretriQI resolution in light of the possibility that the
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plaintiffs would be unable to establish a prima facie case of
liability for punitive damages, rendering the issues moot.
Hence, we denied without prejudice the defendants' motion to
stfike plaintiffs' prayer for punitive damages. This order
applied to all related asbestos cases falling within the In Re

Related Asbestos rubric, in which the present cases are to be

included. This action 18 therefore controlled by the June 2
order. Neither Celotex nor the plaintiffs offer new legal
aunthority for their respective positions. We therefore adhere
to our previous ruling.

B. Successor Liability

Pursuant to California Civil Code § 3294(a), a
plaintiff may recover punitive damages where a defendant has
been guilty of "oppression, fraud, or malice.® The purpose of
punitive damages is to punish wrongdoers and to deter the

further commission of wrongful acts. Egan v. Mutual of Omaha

" Insurance Co., 24 Cal. 34 809, 825 (1979). 1In light of this

purpose, punitive damage llability is not imposed on the basis
of vicarious fault; California courts have recognized that
punitive damages "will have no éeterrent effect if awarded
against a party not responsible for the wrong. (4 Witkin,

Summary of California Law, 1974, Torts, § 855, p. 3147)."

Hartman v. Shell 0il Co., 68 Cal. RApp. 34 240, 249 (1977).

Punitive damage liability may be imposed upon a
successor corporation under three possible theories: 1) under '

the doctrine of Ray v. Rlad Corp., infra; 2) under the

principles embodied in Moe v. Transamerica Title Insurance Co.,

infra;.3) by analogy to section 3294(b), that is, on the basis



of the principal's knowledge, authorization or ratification of
an agent's malicious act.

1. Ray v. ARlad Corp.

California, whose law is applicable in these
diversity cases, adheres to the general rule that a corporation
which purchases the principal assets of another corporation
does not assume the latter's liabilities unless:

1) there is an express or implied agreement of
assumption;

2) the transaction amounts to a consolidation or
merger of the two corporations; ’

3) the purchasing corporation is a mere continuation
of the seller;

4) the transfer of assets to the purchaser is for
the fraudulent purpose of escaping liability for the
seller's debts.

Ray v. Alad Corp., 19 Cal. 34 22, 28 (1977). 1In Ray v. Alad,

the Court found that the successor therein did not fall within
any of the four aforementioned exceptions; however, the Court
held that the policies underlying strict tort liability for
defective productsg called for a special exception to the
general rule. The Court noted that the purpose of the doctrine
of strict producta liability "is to insure that the costs of
injuries be borne by the manufacturers that put such products
on the markets rather than by the injured persons who are
powerless to protect themselves.® Id. at 30. The doctrine rests
upon the proposition that the risk of injury can be insured
against by the manufacturer and spread amongst the consuming
public as a cost of doing business. 1In light of these
principles, the court concluded that strict liability could

justifiably be imposed upon the successor to a manufacturer
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where 1) the plaintiff®s remedies against the original
manufacturer are effectively destroyed by the successor's
acquisition of the business; 2) the successor is able to assume
the original manufncturer'sirisk-spreadlng role; and 3) it is
fair to require the successor to assume a responsibility for
defective products that was a burden necessarily attached to
the original manufacturer‘'s good will being enjoyed by the
successor in the continued operation of its business. Id. at
31.

Under the facts of that particular case, the Court
determined that the successor manufacturer could be held liable
for injuries resulting from its predecessor's products. The
plaintiff had been injured while using a defective ladder
manufactured by the first Alad Cofp. (Alad I). Prior to
plaintiff's injury, Rlad I had sold its inventory, equipment,
trade name and good will to the Lighting Maintenance
Corporation, which then took the name "ARlad Corporation® (Alad
II). BAlad I dlssolved shortly thereafter. Alad 1I, as a
result of the transaction, acquired Alad I's plant, machinery,
offices, and all other assets necessary to continue the
manufacture of Alad ladders. Alad Ii, using essentially the
same factory and office personnel, and continued to manufacture
the identical model of ladder which had injured the plaintiffl
There was little or no indication to the general public that a
different enti@y was manufacturing the line of ladders.

In Rawlings v. D. M. Oliver, 97 Cal. App. 3d 890

(1979), the California Court of Appeal broadened Ray v. Alad to

impose ilability for a defective product upon a successor who



merely continued the same general line of business although not
the ldentical product. The Ninth Circuit has commented that

The rationale of Ray v. Alad Corp. fand Rawlings] is
consistent with California's strict liability policy
of assigning responsibility for injuries arising from
the manufacture of defectlive products to the
enterprise which has received the benefit of doing
busiess in a particular line of products, and which
is in the best position to spread the cost of the
injury among members of society.

Gee v. Tenneco, Inc., 615 F.24 857, B64 (9th Cir. 1980).

Both Ray v. Rlad and Rawlings imposed 1iabllity for

compensatory damages upon successor companies. Nelther case
purported to extend the above principles to claims for punitive
damages. Assuming, arquendo, that Celotex would be liable for
compensatory damages, we conclude that California would not
expand the reach of the above cases to hold Celotex liable for
punitive damages under the present circumstances. The
justifications underlyiné successor liability for compensatory
damages articulated in Ray v. hlad simply are not preéent in
the instant case. Punitive damages are not a part of a
plaintiff's remedies fér harm suffered, which Ray v. hlad
feared would be destroyed unless a successor corporation were
held liable. Punitive damages serve only to punish nnd deter
‘the wrongdoer. Unlike compensatory damages, punitive damages
provide a windfall to a plaintiff. If a plaintiff is unable to
recover punitive damages, he will not suffer unrectified injury.
Moreover, the assets of a successor corporation could
arguably suffer such serious depletion as a result of punitive
damage suits, that the corporation would be unable to provide
compensatory damages to future plaintiffs genuinely in need of

monetary recovery. This danger, and the problems generally
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posed by the imposition of punitive damage liability in

multiple-plaintiff products liability-litigation, have

troubled numerous courts. See Roginsky v. Richardson-Merrill,

Inc., 378 F.24 832, B838-41 (24 Cir. 1967); Rosner v. Sears,

Roebuck & Co., 110 Cal. App. 34 740, 758-59 (1980) (Elkington,
J., concurring).

Furthermore, Celotex cannot easily assume a
risk-spreading role. The probability and amount of punitive
damages would be extremely difficult to anticipate, and,
moreover, California law does not permit insurance coverage to
include liability for puiritive damages. Cal. Insurance Code
§ 533 provides:

An insurer is not liable for a loss caused by the

wilful act of the insured; but he is not exonerated

by the negligence of the insured, or of the insured's

agents or others.

In City Products Corp. v. Globe Indemnity Co., 88 Cal.App.3d 31

(1979), the court noted that, under California law, a
corporation may be liable for punitive damages only for
malicious acts done by its agents and with the knowledge or
under the direction of its corporate officers having the power
to bind the corporation. Id. Therefore, the court stated,
It is apparent from the foregoing that under
California law the imposition of punitive damages
upon a corporation is based upon its own fault. It
is not imposed vicariously by virtue of the fault of
others.
.1d. at 36. Because the corporation was assessed punitive
damages on the basis of its own wilful acts, insurance coverage
was prohibited by section 533. The. court explained further

that, unlike jurisdictions which permit punitive damages on the

basis of gross negligence or reckless or wanton conduct,



California limits punitive damages to cases involving fraud,
oppression or malice; the latter jurisdictions have generally
invalidated insurance coverage for punitive damages on policy
grounds. California, the court found, fell into this category.
Thus, in California, indemnification for punitive hamage
liability is violative of public policy.

Flnally, the successor has sufficiently assumed the
"burden® which "runs® with its enjoyment of the predecessor's

goodwill when it is rendered liable for the product's
| defectiveness. Furthermore, if the predecessor's malice become
apparent or publicized, the successor will have received less
value for ite original purchase price than it anticipated.

In light of the foregoing, we doubt that California
would choose to expand the aegis of punitive damage liability
in the context of mass product liability litiga&ion. We
therefore conclude that the fact that Celotex has continued
several of the Carey product lines does not raise & material
issue of fact sufficient to resist summary judgment on the
punitive damage issue.

2. Moe v. Transamerica Title Insurance Company

California law has been quite restrictive in
identifying those to bg deemed “responsible for the wrong,”
within the meaning of 3294(a), finding a successor coxporation
liable for punitive damages only when the predecessor and
successor are effectively one and the same entity. In Moe v.

Transamerica Title Insurance Company, 21 Cal. App. 34 289

(1971), the court held a successor corporation liable for the

fraudulent conduct of an employee of the predecessor
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corporation. In Moe, however, the successor/ defendant made no
attempt to establish its separateness from the original entity.
Hence, the court concluded that:

The record shows that in its answer to the
complaint, appellant Transamerica designated itself
as "Transamerica Title Insurance Company, a
corporation, formerly known as City Title Insurance
Company.® Elsewhere in the ,answer, it was admitted
that defendant Olsen was an employee and assistant
secretary of "City Title Insurance Company, also
-known as Transamericea Title Insurance Company."
Clearly, appellant Transamerica made no attempt in
the trial court to contend that it was a corporation
separate and distinct from City Title or that it was
subject to a different standard of liability. To the
contrary, the above-quoted portions of the answer
are, in effect, admissions that the two corporations
are one and the same.

Id., at 304.

In the instant case, defendant has demonstrated that
it is not a mere cantinuation of Carey. Celotex was an ongoing
concern when 1t purchased the stock of its predecessor.
Thereafter, it continued to operate with its former board of
directors. §See hgreement and Plan of Merger at 3. The

officers of Celotex in office upon the effective date of the

- merger were to continue as the officers of the surviving

corporation. Id. at 4. None of the predecessor-shareholders
became shareholders of Celotex. Declarétion of Turbiville at 1.
Defendant has therefore adduced sufficient evidence to
distinguish itself from the situation and principles embodied
in Moe.

Moreover, the agent/employee responsible for the
culpable conduct in Moe apparently continued to be employed by
Transamerica, the successor. 1In this case, plaintiffs have

proffered no evidence that culpable and responsible officers of



the predecessor corporations continued to be employed by
Celotex. Plaintiffs contend that they "plan to introduce.
evidence to establish how the corporate changes occurred, that
certain key employees continued to work for Celotex after the
acquisition, and that Celotex continued manufacturing many of
the same product lines of its predecessors.” Plaintiffs' Mem.
P. & A. at 3 (emphasis added). However, in order to defeat a
motion for summary judgment, plaintiffs must produce suffficient
evidence to raise a triable issue of fact now; they are not
entitled to a denial of the motion "upon the unsubstantiated
hope that {they] can produce such evidence at trial.™

Cermetek, Inc, v. Butler Avpak, Inc., 573 F.24 1370, 1377 (9th

cir. 1978).

In support of their position, plaintiffs offer the
declaration of Lewis Pechétein, who joined Phillip Carey in
1955 and remained in the employ of the various successors
thereafter, to be elected secreﬁary of Celotex in 1977.
However, Mr. Pechstein, as secretary, cannot be considered,
solely by virtue of his position, a culpable and responsible
officer. By his deposition testimony, his dutles and
responsibilities at Celotex required him to safekeep its
records and contracts, to handle the minutes of the meetings of
the sole shareholder and the Board of Directors, and to prepare
and review numerocus contracts involving the corporation. From
1966 to 1972, his duties as secretary of new Carey and
Briggs/Panacon were essentially the same as those just outlined.
From 1956 to 1966, as assistant secretary of old Carey, Mr.

Pechstein merely assiasted the secretary in carrying out the
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above duties. Deposition of Pechstein at.lS. Mr. Pechstein
was never a member of the Board of Directors of old Carey. 1d.
at 46. Although Mr. Pechstein first became aware of a health
hazard associated with asbestos in 1958, when one of the plant
workers filed a worker's compensation claim asserting
asbestosis, this fact--in light of Mr. Pechstein’s position and
in the absence of supportive or explanatory facts—--does not
itself create an issue of material fact.

Mr. Pechsteln stated further that in 1967 the
vice-president of sales for old Carey was Elmo A. DiSalvo, who
is now, he asserted, the vice-president of the Celotex
Corporation and president of one of the roofing divisions. 1d.
at 24-25. Arthu? Mueller, who was involved in the 1969
decision-making process to eliminate asbestos from the
formulation for high temperature insulation, and who worked for
both old and new Care*——not as an officer, but with some
responsibility for formulation, manufacture and quality
control--is still with Celotex. Id. at 28-29. Again, these
bare factﬁ do not suggest that either individual was guilty of
egregious conduct nor, more importantly, that Celotex was an
entity indistinguishable from old or new Carey, under Moe,
merely because it retained several individuals who possessed
experience and expertise.

Although they have had ample opportunity to do so,
plaintiffs have fafled to offer additional declarations of
these or other purportedly "key" employees or officers. The
mere fact that several employees of Carey continue to be

employed by Celotex is not significant or material, unless



there is affirmative evidence-~or a reasonable inference~-that
they were responsible for any egregious conduct of the
predecessor corporation. Nor is the simple fact that Celotex
continues to produce some asbestos-related products sufficient
to resist summary judgment, in light of our refusal to extend
Ray v. Alad to encompass the instant claim for punitive damages.
The;e.is no evidence, finally, that Celotex is perpetuating the
allegedly malicious conduct that would have warranted the
imposition of punitive damages against a predecessor.
3. sSection 3294(b)
Section 3294(b) provides:
An employer shall not be liable for damages pursuant
to subdivision (a), based npon acts of an employee of
the employer, unless the employer had advance
knowledge of the unfitness of the employee and
employed him qr her with a conscious disregard of the
rights or safety of others or authorized or ratified
the wrongful conduct for which the damages are
awarded or was personally guilty of oppression,
fraud, or malice. With respect to a corporate
employer, the advance knowledge, ratification, or act
of oppression, fraud, or malice must be on the part
of an officer, director, or managing agent of the
corporation.

In Hale v. Farmers Insurance Exchange, 42 Cal. App. 34 681

(1974), overruled on other grounds, Egan, supra, at 489 n.5,

the court stated that:

California follows the rule laid down in
Restatement of Torts, section 909, which provides
punitive damages can properly be awarded against a
principal because of an act of an agent if, but only
if “(a) the principal authorized the doing and the
wanner of the act, or (b) the agent was unfit and the
principal was reckless in employing him, or (c) the
agent was employed in a managerial capacity and was
acting within the scope of employment, or (d) the
employer or a manager of the employer ratified or
approved the act.”

“Although there has been no fault on the part of
a corporation or other employer, where a person
acting in a managerial capacity either does an

€861 ‘22.ALND  8206] Vd “1uows

Aq A[yiuow 3o1m) paysiqng

3

p3 'ou] “suonedijand smalpuy

Jap10day uonesnry soisaqsy



\
|

"PIAIFTIY SIIRY NV Cau] ‘SuonESROR MAAPUY (6] e

l ‘
' O/ 6°g - d ruoissiusad momin panquyosd Apsius vossnposday

outrageous act or approves of such an act by a

subordinate, the imposition of punitive damages upon

the employer serves as a deterrent to the

employment of unfit persons for important positions."

Rest. Torts, § 909, comment (a).
Id. at 691. Where the employee follows the company's "usual
procedures,” the employee's acts may be considered part of
employer policy. 1d. at 156-57. Customary practice may be
considered to have been known or authorized by those who
dictate the policies of the corporation. Xd. at 157.
Otherwise, the evidence must show that the employer personally
participated in the wrongful acts, or that he previously

aunthorized them, or subsequently ratified them with full

knowledge of the facts. Id. at 696. See also Hartman v. Sheli

0il Co., 68 Cal. App. 34 240 (1977) (ratification may be
express or implied).

Celotex contends that it could not "have possessed
advance knowledge of any acts by employees of Phillip Carey
Corporation eight to ten years prior tb Celotex's purchasing
one of Carey'’s successors. Furthermore, it asserts that the
former corporation and its officers and employees were not
agents of Celotex whose acts it could subsequently ratify.
Indeed, section 3294(b) would seem to have, at best, an
attenuated applicabllity to a successor corporation. R
corporate employer theoretically possesses the power to contrxol
the future conduct of its employees, either by imposition of
sanctions for malicious behavior or by dismisssal of the
culpable employee. Moreover, the employer, upon discovering
such outrageous conduct, may have the ability to abrogate or

rectify.the results thereof. However, if another entity or




person should subsequently employ the culpable individual, even
with awareness of his prior malfeasance, that employer would
not, by the mere act of employment, “ratify® that malfeasance
and render itself liable therefor.

Celotex has concededly retained several individuals
who were employed by Carey. But this fact alone, without
evidence of the employees' malicious conduct, without evidence
of Celotex's knowledge thereof, and without evidence that
Celotex was not a separate and distinct corporate entity, has
little meaning and most certainly does not ralse a genuine
issue of material fact concerning Celotex's “ratification® of
such alleged misconduct.

As previously noted, the very concept of ratification
has an attentuated applicability outside the direct
agent—prlnclpal relationship; in fact, we are aware of no case
a?thority wherein the concept has been applied in the context
o% successor corporate liability. We are of the opinion that,
1% such a context, the concept would be relevant only in the
extreme. A corporate employer, whose identity is distinct and
éeparate from its predecessor, should generally be liable only
if, with knowledge of the clearly malicious tendencies or
éecklesaness of a predecessor's employee, hires such employee,
?ho subsequently acts in accordance with those propensities.
The fault of the successor at that point is personal; it is
éulpable for having recklessly employed such an individual.
ihis, of course, is not the case before us. We conclude that,
énder the circumstnces, Celotex did not "ratify,™ within the

@eanlnd of section 3294(b), the prior acts of its predecessors®

€861 ‘2z ALNP 87061 vd uows

p3 "ou] ‘SUONEDGNd SMAIPUY AQ AJYIUOW 30MI Paysignd

=
0

19110doy uoyBsnIT S0ISIqSY




PRASIIY SN NIV CoU] ‘SuonEIMgR] SMAIPUY g6l e

[ .
L6 9 d ‘vomssiuuad oy pangiyosd ipows vonanpoxday

employees. Plaintiff has proffered no evidence or authority to
suggest that a material issue of fact to the contrary exists.
Although the law is sparse concerning the issue
presently before the court;-the few jurisdictions which have'
addressed the matter have proceeded conservatively. In Wussow

v, Commercial Mechanisms, Inc., 293 N.W. 24 897 (Wis. 1980),

the Court imposed punitive damages against both the original
manufacturer and its acquiring corporation. Commercial
Mechanisms, Inc. (CMI) had manufactured a pitching machine,
which was sold to Antholone Industries, Inc., which in turn
sold the machine to the Bangor Area School District in June of
1970. A young boy was injured by the pitching machine about two
years later. The principal evidence which supported the
imposition of punitive damage liability was provided by the
testimony of an engineer, Aranes, employed by both CMI and its
purchasing company, Ahdvance.

Arones, although primarily an employee of Advance,
spent several days each month at CMI's plant and he
was an integral part of both companies® operations.
He was an employee of both companies and received
compensation from CMI and Advance.

The record shows that, after the acquisition of
CMI by Advance in 1971, all the members of the board
of directors of CMI were also board members of
Rdvance. . . . [Rlfter the acquisition, [Arones] had
general supervision of the pitching machine business
conducted by CMI. " Although Arones was a
vice-president of Rdvance and had been an employee of
Advance since the mid~1930's, he became an employee
of CMI, as well as of Advance, following the
acquisition.

Arones' testimony revealed that both defendants
had actual knowledge of the defective nature of the
pitching machine prior to the injury of Ronald Wussow.
Rrones admitted that he and other employees of CMI
and Advance were aware of other injuries and other
lawsuits prior to July 3, 1972 . . . (and] . . .that,
although he was aware that there were other injuries,
he did not check CMI's safety records upon Advance's

acquisition of CMI and he did not urge the



installation and manufacture of a safety guard even
though he knew that other pitching machines had such
guards. His examination also brought out the fact
that the safety instructions which were distributed
with the machines were misleading and inadeqguate.
Although the testimony made it clear that it would
have been prudent to have a formal safety review
committee, Rrones knew that CMI did not bave such a
committee.

. « - At the time of Wussow's injury, CMI was
wholly owned by Rdvance and the pitching machine
operation was uvnder the direct control of Arones, a
vice president of Advance. During the year between
the acquisition of CMI and Wussow's accident, Arones
was aware of the hazards inherent in the design of
the pitching machine and yet nothing was done by
Advance to insure that prior purchasers of the
machine were informed of the hazard. No attempt was
made during the period to manufacture or distribute

uard devices, even though Arones acknowledged that
the design and manufacture of a guard device was a
matter of routine engineering skill and required no
design pioneering. The responsibility of Advance and
its liability to answer in punitive damages is made
clear by the record.

Id, at 905-07.

This case differs significantly from Wussow. There
is no discrete product, the danger of which Celotex could have
averted by providing warnings to prior purchasers. Plaintiffs
have generally been exposed to asbestos dust in the course of

thelr employment during a period of time which had already

passed. IXIn Wussow, the harm could have been prevented by the

successor company had it made an effort to warn previous
customers that the product was dangerous or to supply
ameliorative guards. There is no evidence in this case of a
kef employee such as Arones, who admittedly had both knowledge
of the dangers and control over the manufacturing operatlions
and who failed to act upon this knowledge. Nor is the board of
director membership the same in the instant case, as it was in

Wussow. We agree that, on the facts of Wussow, the successor
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corporation was itself gquilty of outrageéus behavior, although
the actual product ﬁad been manufactured by a predecessor.
Wussow, however, is clearly distinguishable from the instan*
case.

In Drayton v. Jiffee Chemical Corp., 395 F.Supp.

1081, mod. on other grounds, 591 F.2d 352 (6th Cir. 1878), the

court refused to Impose punitive damages upon a successor
corporation. The successor, Chlorox, had acquired the
predecessor manufacturer of liguid drain cleaner after the
plaintiff‘s accident. It had immediately reformulated the
product to rénder it safe for home use. The court noted:

Its efforts in this regard were in direct
contradiction to the egregious conduct of the
original Jiffee management. Thus, the “outrageous
conduct® for which plaintiffs seek retribution is
more properly attributed to Jiffee's original
management personnel whose attitudes and marketing
policies Chlorox, on its own initiative, has
successfully purged from the company.

Similarly, the evidence at trial showed that
many of the drain cleaners presently on the market
are uniformly characterized by safer formulation,
crystalline form, and unit packaging thereby avoiding
the hazards that contributed to [the plaintiff's]
accident. Under these circumstances there would seem
to be little deterrent value in inflicting punitive
damages on the Jiffee Chemical Corporation. As a
general rule punitive damages are disfavored in the
law absent evidence of willful or wanton conduct by
the defendant or the clear need for their imposition
as a deterrent. [citations].

Id. at 1098. The instant case resembles that of Drayton. Thus,
there would seem to be little purpose in punishing Celotex for
the prior sins of its predecessors.

Under rule 56(c), F.R.Civ.P., the moving party has
the intial burden of demonstrating the absence of a genuine
issue of material fnét, but if the maqving party satisfies this

burden, the opponent must come forward with specific facts



indicating that a genuine factual issue remains for trial.

Rule 56(e). Feldman v. Simkins Indus., Inc., 679 F.24 1299,

1305 (9th Cir. 1982). That evidence must be "significantly
probative™ as to any allegedly disputed fact. Id. In

accordance with Texas Partners v. Conrock Co., 685 F.2d4 1116,

1119 (9th Cir. 19Bl1), dismissed pursuant to §.Ct. Rule 53, 51

U.S.L.W. 3686 (Mar. 11, 1983), we have afforded the plaintiffs
ample opportunity to proceed with complete discovery. Despite
this opportunity, plaintiffs have failed to produce

significantly probative evidence material to the legal theories

applicable in the instant case.

IT IS THEREFORE ORDERED that the defendant's Mation

for Partial Summary Judgment is hereby GRANTED.

Dated: June 29, 1983
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UNITED STATES COURT OF APPEALS

FOR THE SIXTH. CIRCUIT

LwcowLn LyNcu, ET AL,
Plaintiffs-Appellees,
v.
Jonns-ManviLLE SaLEs CORPORATION,
ET AL.,

Defendants,

Raysanx Inoustmues, INc., kT AL,
Defendants-Appellants.

(83-3118, 83-3120, 83-3121,
83-3122, 83-3123, 83-3124,
83-3125, 83-3126),

ARMSTRONG WonLp INDUSTRIES,
Defendant-Appellant (83-3118),

ON Arrean from The
United States District
Court for the South-
ern District of Ohio.

NaTionar Cyrsum Comeany,
Defendant-Appellunt (83-3127).

Decided and Filed July 1, 1983

Before: Ence. and Kaupanscy, Circult Judges, and Brown,

Senior Circuit Judge.

STAY

Knuransky, Circult Judge. These ;éonsulidnlcd appeals join
Inquiry into the legal impact upon pending asbestos actions
of petitions for reorganization which have been filed pursu-
ant to Chapter 11 of the Bu‘nkruplcy Code, 11 US.C. § 1101
et seq. (Code), by Unarco Industyies, Inc. (Unarco)® and
Johus-Manville Sales Corporation 4[] M) 2 both of which are
defendants in thousands of asbestos pases pending in the state
and federal forums throughout the nation. As Chapter 11
petitioners, all proceedings agains{ Unarco and J-M were
automalically stayed by the mandute imposed by 11 US.C.
§362. The baukruptcy court pres{ding over )-M's petition
has refused to broaden the sutomatic stay of proceedings af-
forded the debtor under §362 1o the co-defendants of J-M
in asbestos actions pending throughout the country. It has
also refused to permit the sulls against J-M to proceed to
judgment. See: In re Johns-Manollle Corporation, et al.,, Nos.
82-B-11656 to B2-B-11676, adversary proceeding No. 82-6221A,
Decision No. 1 (Bankr. §.D. NY. Jan. 10, 1883). Similarly,
the bankruptey court presiding over Unarco’s petition has re-
fused to lift the stay agninst Unurco. See: In re UNR Indus-
tries, Inc., 23 B.R. 144 (Bunkr. N.D. Ill. 1982). The removal
of Unarco and J-M as defendants in thousands of pending as-
bestos actions has generated concern by co-defendants who
characterize themselves as “minor” defendants.

The two Chapter 11 debtors, Unarco and J-M, were party
defendants in Lynch v. Johns-Manoille Sales Corporation, et
al,,No. C-1-62-358, pending before Judge Spicgel, United
States District Court for the Southern District of Ohlo. Two
solvent defendants in Lynch, Raymark Industries and Keene
Corporation, moved the court for a stuy of the proceedings
pending against them under 11 U.S.C. § 362, Rule 19, Fed. R.
Civ. P., and the court’s inherent powers. The motions were
denled by memorandum opinlon and order dated October 5,

1082. The order was subsequently adopled by reference in
dendal of similar motlons by oiher solvent co-defendants of
Unarco and/or J-M In other asbestos actions pending before
Judge Spicgel. Bender v. Johns-Manville Sales Corp., ot al.,
No. C-1-81-900; Burke v. Johns-Manville Sales Corp., et al,
No. C-1-81-280; Carls v. Johns-Manoille Sales Corp., et al.,
No. C-1-82-214; Chaddock v. Johns-Manvillle Sales Corp., et
al, No. C-1-82-501; Goad v. Johns-Manville Sales Corp., ¢t al.,
No. C-1-82-127; Phillips v. Johns-Manoille Sales Corp., et al,

1 Unarco filed ita petition in the United States !lnnkruplcy Court
for the Northern District of linois on July 29, 1082

2J-M filed its petition in the Unlled States Bankruptcy Court for
the Northern District of New York on August 26, 1982,

No. G-1-82-200; and Milford v. Dana Corp., No. G-1-82-362.
The foregoing orders denying motions to stay these asbestos
proceedings were certified by the district court for immediate
appeal pursuant to 28 U.S.C. § 1262(b) and this Court granted
upplications for permlssion to uppeal. Lincoln Lynch, &t al. v.
Johns-Manville Sales Corp., et al, 701 F2d 42 (Gth Cir.
1643).

Confronting the initial inquiry of whether the automatic
stay provision, 11 U.S.C. § 362(a), may bo invoked by the
solvent co-defendants of Unarco und J-M to stay proceed-

- Ings aguinst them, it Is noted that said provision facially stays

proccedings “against the debtor” and fails to intimates, even
tangentally, that the sty could be interpreted as Including
any defendant other then the debtor:

§ 302, Automalic stay

(a) Except as provided in subsection (b) of this
section, a petition filed under section 301, 302, or 303
of this title operates as a stay, upplicable to all entities,
of —

(1) the commencement or continuation, Including
the issuance or employment or process, of a ju-

dicial, administrative, or other proceeding against -

the debior that was or could have been commenced
before the commencement of the case under this
title, or to recover a cluim against the debtor that
urose before the commencement of the case under
this title;

It is universally acknowledged that an sutematic stay of pro-
ceeding accorded by § 362 may not be invoked by entitles
such as sureties, guarantors, co-obligors, or others with a simi-
lar legal or factual nexus to the Chapter 11 debtor. See:
In re Fintel, 10 B.R. 50 (Bankr. Or. 1081) (surety); Matter
of Earth Lite, Inc., © B.R. 440 ( Bankr. Fla. 1081) {guarantor);
In re The Van Shop, Iuc, 8 B.R. 73 (Bankr. N.D. Ohio

1980) (co-obligor); In re Aboussie Brothers Construction Co., |

8 B.R. 302 (E.D. Mo. 198}) (individual partuers of bankrupt
partnership); GMAC v. Yates Motor Co., 159 Ga.App. 215,
283 S.E2d 74 (1081) (joint tortfensors); In re Smith, 14
B.R. 056 (Bankr. D.C. Conn. 1981) (guarantor on student
loan); In re The Bank Center, Lid., 15 B.R. 64 (Bankr. W.D.
Pa. 1081) (partners of bankrupt partuership); In re Larmar
Estates, Ing., 5 B.R. 328 (Bankr. E.D.N.Y. 1880) (guarantors
of loan); In re Cloud Nine, 3 -B.R. 202 (Bankr. D. N.Mex.
1880) (co-dcbtors); In re Trammel Road Townshouses, Ltd.,
§ B.CC. 314 (N.D. Gu. 1977); Clobe Construction Co. v.
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Oklshoma City Housing, 571 £.2d 110 (10th Cir. 1078).
Contra: In re White Mcior Credit Corp., 11 BR. 204 (Bankr.
N.D. Ohlo 1981) (dictum), reo. on other grounds, 23 B.R.
276 (N.D. Ohio 1982).

1 ¥ 1

The legislative history of §362 di a congr
intent to stay proceedings against the debtor, and no other,
to preserve the status quo of the estate In un effort to ulii-
mutely effect and implement, to the extent possible, a suc-
cessful and equitable reorganization or liquidation® The
Notes of the Commitice on the Judiclary identify the debtor
as the intended primary congressional beneficiary of the stay:

‘The awtomatic stay is one of the fundamental debtor
protections provided by the bankruptey laws. It gives
the debtor a breathing spell from his creditors. Tt stops
all collection efforts, all harassment, and all foreclosure
actions. It permits the debtor to attempt a repayment
or reorganization plan, or simply to be sclieved of the
financial pressures that drove him into bankruptey.

See: S.Rep. No. 95-089, 95th Cong., 2d Sess. 54-55 (1978)
reprinted in U.S. Code Cong. & Admin. News, 1978, pp. 5787,
5840-5841. The stay of proceedings was intended to promote
an orderly reorganization or liquidation of the debtor’s estate
thereby benefiting, secondarily, creditors of the estate:

The nutomatic stay also provides creditor protection.
Without it, certain creditors would be able to pursue
their own remedies against the debtor’s property. Those
who acted first would obtain payment of the claims in
preference to and to the detriment of other creditors.
Bankruptey Is designed to provide an orderly liguidation
procedure under which all creditors are treated equally.
A ruce of diligence by creditors for the debtor’s assets
prevents that.

ILR. Rep. No. 05-505, 95th Cong., 2d Sess. 340 (1878),
reprinted at U.S. Code Cong. & Admin. News, 1978, p. 6207.

31n Paden v. Unlon for Experimenting Colleges & Universitles,
7 BR. 280 (N.D. M. 1980), the slay was construed as designed to

prevent the dissipation or diminutlon of he baukrupt’s assels
during the pendency of the Chanter XI proceeding . . . snd to
svoid the mulliplicity of claims in differenl forms against the
eslate.

1d. at 290 (describlng the predecessor to §382). See also: In ve Holt-
kamp, 660 F.2d 505 (7th Cir. 1082).

Nothing in the legislative history counsels that the automatic
stay should be invoked In a manner which would advance the
interests of some third party, such as the debtor’s co-defen-
dants, rather than the debtor or its creditors This Court
concurs with the district court’s conclusion that “it would
distort congressional puspose to hold that a third party solveut
co-defendant should be shielded ugainst bis creditors by a
devico intended for the protection of the insolvent debtor”
and creditors thereof. See also:  In re Related Asbestos Cases,
23 BR. 523, 527 (N.D. Cal. 1082); In re UNR Indusiries,
Inc, 23 DR, 144 (Banke. N.D. 1L 1982); Ashworth v. Johns
Manville, et al, Nos. C18-470, C81-1543, C77-4088, C79-167
(N.D. Ohio Mar. 21, 1083) ut 4.

It is a fundamentsl rule of statutory construction that in-
clusion in one part of & congressional scheme of thut which
is excluded in another part reflects a congressional intent that

“the exclusion was not lnadvertent. See: Equal Employment

Opportunity Commission v. Kimberly Clark Corp., 511 F.2d
1352, 1362 (6th Cir.), cert. denied, 423 US. 084 (1975). In
particular, this Court has acknowledged the Bankruptey Act as
a detailed and coleulated statutory scheme particularly ap-
propriate to in parl materia construction. See: In re Bell, 700
F.2d 1053 (6th Cir. 1883) (construing Chapters 7 and 13
in pari materia); In re Fulghum Construction Corporation,
— F.2d — (6th Cir. 1983) (construing subsections of 11
U.S.C. § 547 in pard materia). In the action sub judice, such a
constructlon of Chapters 11 and 13 of the Code support the
proposition that Congress did not envislon or Intend the auto-
matic stay of proceedings to be avallable to solvent co-
defendants of a Chapter 11 debtor.  Particularly, Chapter 13
expressly stays proceedings of creditors against co-debtors of
the petitioner, 11 U.S.C. § 1301(a), whereas similar language
s significantly absent from Chapter 11. Not only is the absence
of any expansion of the scope the stay in Chapter 11 probative
of congressional Intent but, further, the pronouncement which
docs appear in Chapler 13 is extremely Hmited; it applics
only to co-debtors rather than, as in the action at bar, co-
defendants of the petitioner. Accordingly, in parl materla
construction of Chapters 1l and 13 counsel that Congress did
not envision or intend the §362 stay to be utilized in a monner
other than for the purpose of protecting the debtor and its

estute. See also: In re Reluted Asbestor Cases, supra, 23 B.R.
at 528; Pitts v. Unarco Industries, Inc., 698 F.24d 313 (7th Cir.
1083); In re Massachusetts Asbestos Cases, M.B.L. Nos. } & 2
(D. Mass. Sept. 23, 1082); In re Stay of Proceedings Against
Defendants Johns-Manville Corporation and Unarco Indus-
tries, Inc., 660 P.2d 271 (S.C. Wash. 1983) (en banc); Clutter
v. Johns-Manollle, et al, No. O-78-1229 (N.D. Ohio Aug. 2,
1082); In re UNR Indusiries, Inc., supra. .

The solvent co-defendants of Unarco and J-M also urge a
judicial clussification of the Chapter 11 debtors as “indispen-
sible” so as to mandate u stay of proceedings under Rule
18, Fed. R. Civ. P4 Although the actions consolidated on
appeal are uniformly predicated upon diversity, the issue of
joinder and indispensability Is one of federal law. Provident
Tradesmans Bank & Trust Co. v. Paiterson, 390 U.S. 102,
125, nole 22, 88 S.CL 733, 746, note 22 (1968). It Is’
beyond peradventure that  joint  tortfeasors are not  iu-
dispensible partics In the federal forom. See:  Fleld v.
Volkswagenwerk-AG, 626 F.24 293, 208 n7 (3d Cir. 1950);

4 Rule 18 provides in pertinent part:

(u) Persons to be Joined if Feasible. A person who is subject
to service of process und whose Joinder wil) not deprive the
court of jurisdiction over the subject matter of the action shall
be joined as & party In the action it (1) in his absence com-
plele rellef cannot be asccorded among those already porlies,
or (2) he clulms an interest reluting lo the subjfect of the nc-
tion und is so situated that the disposition of the action In his
absence may (i) aa a Pructicnl walter impair or Impede his
ability o protect that Interest or (il) leave any of {he per-
sons alreu rpar(lcs subject 1o a substantial rlsk of Incuiting
double, multiple, or otherwise inconsistenl obligations by rea-
son of hiz claimed interest. It he has not been so t)lucd, the
court shall order thut he be made & parly. If he should join
a8s 8 plaimtiff but refuses 1o do so, he may be ude a de-
fendant, or, in a proper cuse, an involuntary plaintifl. It the
Joined party objects to venue and his jolnder would render
:}w velulme of the uction improper, he ahall be dlsmissed trom
e action.

(b) Determination by Court Whenever Joinder not Feasibie.
If o person ag described in subdivision () (1)-(3) hereof can-
nut be made a party, the court shall detenmine whether in
equily and good consclence the actlon should proceed umong
thie porlies before it, or should be dismissed, the ubsent person
being thus regarded ss indisp L The tactors to be con-
sidered by the courl include: first, to what extent a judgment
rendered in the person’s absence mighl be prejudicial to him
or those atrendy purtles; second, the extent to which, by pro-
tective pro in the jud t, by the shaping of reli
or olher es, the prejudice can {x 1 d or ided;
third. whether a judgment rendered fn the person's absence
will be adequate; fourth, whether the plaintlff will have an
adequate remedy if the actlon is dismlssed for nonjoinder.
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Herpick v. Wallace, 430 F.2d 762, 817 (5ih Cir. 1870);
Windert Watch Co., Inc. v. Remex Electronics, Lid., 468
F.Supp. 1242, 1246 (S.D. N.Y. 1879); 7 Wright & Miller, Fed-
eral Practice and Procedure, § 1623 at 241-42 (1973 & Supp.

. 1981); Royal Truck and Tratler v. Armadora Maritime Saloa-

dorena, 10 B.R. 488 (N.D. 11l 1981); Jett v. Phillips & Asso-
clates, 439 F.2d 087 (10th Cir. 1971); Sandobal v. Armour &
Co.,, 429 F2d 249 (8th Cir. 1870); 3A Moore, Federal
Practice §119.07(1)(2d ed. 1067). Indeed, the Advisory Com-
mittee Notes accompanying Rule 10 provide that * a tortfeasor
with the usual ‘joint and several’ Hability Is merely a permis-
sive party to an action against another with like liability” and
“Joinder -of these tortfeasors continues 1o be regulated by Rule
20". Since the complaints at bar allege conditions of asbestosis
resulting from exposure to products of both the solvent co-
defendants and Unarco and/or J-M, the Chapter 11 debtors
are joint tortfeasors and accordingly not iIndispensible. See
also: In re Related Asbestos Cases, 23 B.R. 523 (N.D. Cal.
1082); Austin v. Unarco Industries, Inc., 705 F.24 1 (Ist
Cir. 1983); Ashworth v. Johns-Manville Sales Corp., Case Nos.
G78-470, CB1-1545, C77-1088, C78-167 (N.D. Ohio Mar. 21,
1883); In re Stay of Proceedings Against Defendunts Johns-
Manollle Corp. v. Unarco Industries, Inc., 660 P.2d 271 (S.C.
Wash. 1983) (en banc).

Last, the solvent co-defendants of Unarco and J-M emplore
this Court 1o Invoke Its inherent power to stay proceedings.
Landis v. North American Co., 209 U.S. 248 (1936). It is
submitied that the factors incorporated in Rule 19(b), Fed. R.
Civ. P., as interpreted in Provident Tradesmens Bank & Trust
Co. v, Patterson, 390 U.S. 102 (1868), should be employed, by
analogy, to delermine of such inherent power should be
exercised. Particularly, the solvent co-defendants conjecture
that a continuation of proceedings in the absence of J-M and

© Unarco will result in multiple and plecemeal litigation on a

scale heretofore unknown in the history of Amerlcan juris-
prudence; initial litigation would transpire in the state and
federal forums and then duplicative litigation would issue in
the respective bankruptey forums for indemnity or contri-
bution therchy adversely impacting upon valuable judicial re-
sources and generating a risk of inadequate and conflicting
adjudications. Additionally the solvent co-delendants assert
that the anlowanatic stay of 11 US.C. § 362 precludes discovery
upon J-M und Unarco thereby serlously compromising their
ability to successfully defend pending actions.

Confronting these arguments, it is Initially observed that
any duplicative or multiple ltigation which may occur is a di-
rect by-product of bankruptey Jaw. As such, the duplication,
to the extent that it may exist,His congressionally created and
sanctioned. More importantly! however, any benelits which
may derive to the solvent co-defendants from a stay are clearly
outweighed by the counterveilibg interests of the plaintiffs. As
the First Circuit has cogently:observed: :

In a number of those [ashestos] cuses, plaintiffs and
crucial witnesses are dying. We are not persuaded that
the hardship to defendants of having to go forward on
this appeal without Unargo, or the literests of judicial
economy In avoiding relitigation of the issues, are strong
enough to justify lorcing phintiff and a number of
other plaintiffs to .wait until bankrupt defendants are
successfully reorganized in' order to be able to pursue
their claims.

Austin, supra, 705 F2d at 5 The First Circult's implicit
concern that time is of the essence in the prosecution of
ashestos cases Is further amplified by the unknown and poten-
tially unlimited duration of the stay which, to successfully
avold duplicative litigation, must necessarily fssue until veor-
ganization is effected: ‘

A “temporary” stay which was keyed to the resolution of
the pending “relicf-from-siay” petitions in the bankruptey
courts could, indeed, become one of nearly “indelinite,”
or, at least, unpredictable duration. These plaintiffs
should not be thus denicd a forum in which to pursue
their claims against those defendants who remain un-
shielded by the bankruptey laws.

In re Related Asbestos Cases, supra, 23 B.R. at 532.

Accordingly, this Court finds no basis in Jaw or equity for
staying proceedings of the sblvent co-defendants of Unarco
and J-M until such time as said deblors have been reorganized
or liquidated. The orders of the district court denying mo-
tions for stays are therefore Arenmmnan. This judgment is
without prejudice to the appellunts to seck, in the appropriute
forum, authorization to conduct discovery upon Johns-Manville
and Unarco.
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