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DISTRCTERVRGE SHEppERTLTExs

CAUSE NO. 2000-05-1962-C

IN THE DISTRICT COURT O

ROBERT HENRY VILLARREAL,
Individually and as Personal Representative
of the Heirs and Estate of JOHN HENRY
VILLARREAL

Plaintiffs,

CAMERON COUNTY, TEXAS

VvS.

§
§
§
§
§
§
§
§
§
GAF CORPORATION §
HOLDINGS, INC.), ET AL. §
§
§

Defendants. 197™ JUDICIAL DISTRICT

MEMORANDUM OF LAW IN SUPPORT OF MOTION
IN LIMINE OF DEFENDANT UNITED STATES
GYPSUM COMPANY TO EXCLUDE ALL POST-SALE EVIDENCE
AND ALL EVIDENCE RELATING TO PRODUCTS NOT AT ISSUE

Defendant U.S. Gypsum Company ("U.S. Gypsum”) respectfully submits this
memorandum of law in support of its motion in limine to exclude all post-sale evidence and all

evidence relating to products not at issue.

I. INTRODUCTION

At the trial of this case, plaintiff may attempt to introduce evidence concerning U.S.
Gypsum's post-sale conduct or knowledge and evidence relating to products not at issue in this
litigation. Plaintiff may attempt to offer this evidence to show that the products at issue were
defective. or that U.S. Gypsum was negligent. This evidence may include evidence regarding (1)
U.S. Gypsum's actions or conduct after the alleged exposure to the asbestos-containing U.S.
Gypsum product at issue, (2) knowledge acquued by U.S. Gypsum post-sale regarding the
alleged health nsks assoctated with asbestos (post-sale evidence), or (3) products not at issue in

this litigation (other-product evidence).
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Cause resumes from APR 17, 1994, vith all counsel present as hezetcfore.
Alsc preseat is JEREOME SB"DER and MICHAEL WISZ representying J H SNYDER
Cco. .

OUTSIDE THE PRESENCE OF THZ BLECTRONIC RECORDING MONITGR: The Cours
and counsel further confer regarding possible settlement. The Court
finds that there is no pesaibility of settlement.

-IN THS PRESENCE OP TEE ELECTRONIC RECO&DING.HONIIOR: Motions in limine
azre argued and ruled upon as follows:

Plaintiff's moticn 10, -previcusly partially argued, is further argued
and DENIED:

* 11) To exclude all Evidence that jurors are hreathing asbestos fibercs
i is argued and GRANTED as prayed for:

12) To exclude all evidence concezning othe- po:en:zal chemicals or
Bazardous substances in plaintiff's buildings is GRANTED except
the final subdivision public report, if used for impeachment;

13) To exclude al! evidence vhich differenziates asbestos by fiber
type is DENIZD -~ under §352 Evidence Ccde the probative value cut-
veighs the prejudicial;

14) To exclude references to treashold limit values or any equivalent
" term is argued and DENIZD -- under§3S52 Zvidence Code the probative
‘value cutveighs the prejudicial;

15) To exclude evidence concerning comparvative and/cr quantitative
risk assessment evidence and limiting de’endan: expert KINNETZ
S CARCOMP testimony GRANTZID.

Defendants' moticans in limine are argued and ruled upon as fallovs:

A) - To exclude all post-sale evxdence aad evidence ' relating to preducts
- not at-issue in this case is argued and GRANTZD as more fully re~
fleczed in the records cf the Electronic Reccrding Monitor, which

are incorporated herein by reference; '
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U¥ITEZD STATES DISTRICT CQURT

POR THZ DISTRICT

THEQOLQGICAL SEMINARY

QF COLUOM3IA

DOCKET RO.
CA -85-~16436

PLAINTIZP . WASHINGTON, Dp.C. .
. MAY 6, 1938
vs. - 9:30 A‘H.
UEITED STATES GYPSUM COMPANY, .
DEPENDANTS .
< - * * * * - L J -
TOLOME X

TRANSCRIPT OF TRIAL
BEPORE THEZ HONORARLE JOYCZ HENS GREZEN
UNITED STATES DISTRICT JUDGE, A¥D A JURY

APPEARANCES:

POR THZ PLAINTIZP:

ASHCRAPT & GERZEL

3Y: PETER ?. ENSLEIR, 2SQ.

FOR DETIENDART U.S.,G!PSUH:

JAMES M. HANNY,
MICHELLE A. ,
WILLIAM C. BURGY, 2SQ..
XARL ‘H. MARSHEALL, 2SQ.
ATTORNEY-AT-LAW
2000 L STREET, N.W.
WASHEINGTON, D.C. 20036
MR. SMITH,

ESQ.
PARPITY,

MORGAHN, LEWIS & BOCKIUS

BY: GRACEZ E. SPEIGRTS,
ATTORNZY-AT-LAW
1300 M STREZZT, N.W.

WASHINGTOH, D.C. ZOOfE

MORGAN,
BY:

LEWIS & BOCKIUS
THOMAS B.
BSQ -

PETER J. LINCH

2000 ONZ LOGAN SQUARE
191Q:

PEILADELPHIA, PA

PREEMAN & HAWKINS
BY:
ATTORNEY~AT-LAW

2300 FIRST ATLANTA

KENWORTHY,

JULIA BENNETT JAGGZR)

REPRESEHTATIFE
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APPEARANCES (CONTINUZD): .

POR DEZTENDART NATIOMAL GYPSuUM: SCHWALB, DONNEYPELD,

BRAY & SILBERT
BY: JOHY M. BRAY, ESQ
1025 TROMAS JEPPEasON .
STREZT H.W.
SUITE 300 EZaST
WASHINGTON, D.C.
20007

HOYLE, MORRIS & KERR
BY: SUSAN HERSCHZL,
xrronnzz-ar-nxg

JORY MC SHZA, ES
ONE LIBERTY PLACE
SUITE- 4900 1
1650 MARKET STREET
PHILADELPEIA, PA
19103 -

QPPICIAL COURT REPORIER: GORDON A. SLODYISKO

4806-A U.S. COURTHOUSE
WASHINGTOW, D.C. 20001
(202) 535-3404

COMPUTER-AIDED TRANSCRIPTION OPF STENOGRAPHIC NOTES

8 Betz ¢ Strouse, Inc.
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tell them they caa qo hcne.

Nonetleless, I wanted %0 see if we cagld

-

do any movement because ve havi thzee 'days next wveek,

that's it. And hovever mach ve accomplish, that's

all tc be given to the cause.

MR. EWSLREIN¥: Your Honor, the only thing
that oczurs to me is a shozt deposition of Mr. Clazk,|
three oz four pages, which }s I think tie only othex
thing wve have by way of testimony to be pat in.

MR. KENWORTRY: I would like to addzess
Mr. c1a£k.

THE COUR?T: Can wve have the deposition oz
a copy or do you Rave a2 copy, Joe?

MR. ENSLEIIN: It was cocne of ou:z

designations. ’

THE COURT: Could you tell me what numbex?

MR. EZNSLEIN: It wvas listad as -- one i

goment, youxr HOBOZ «- we £filed designations,

THEZ COQRT: Thank you} Joe.

MR. ENSLEIN: It is our designation numbex
11, which is I thiax in ouz second binder ghe:e.

THE COQUR?T: Thank you sc much. Nuamber 1ll.

.-

All zight. Richazd Cliik. Now, tell me whatz is

being proffered as to Mz, Clark, aad them you'll

have a chance to speak to i{t, Mr. Keaworthy, iZ you¥J

g Betz g Strousea. Inc.
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-deposition in-is to shov in part that U.S. Eypsum,

product, as I understagd {t. I am not sure this

1535
believe it is appropriate.

MR, ENSLZ2IN: 'rhis deposition is a
deposition of a principal in a.caupany.callcd
Mechanical Asbestos nnnoval; Inc., which several
yeazrs ago did some removal of asbestss from an 8.3.
Gypsum facility outside of Baltimore.

And our intention of putting this

even in its own facilities, has removed asbestos,

rzecoguizing the fact that <~ to gshow awvareness cn

the pa:t_az this defendant of a2 petential hazazd of
this matezial in placa. ' ’
THE COQRT: 1Its éwn facility of course is =L
what kind of a facility of U.S. Gypsum, I don't wvan:
tc guess at it.
MR. ENSLEIN: I believe 1; is a

manufacturing facility.
) THE EOURT: An industry type, in any event?
MR. ENSLEIN: Yes.

THE COURT: Manufacturiag what in
particular? l

MR, ENSLEIN: Some fozm of building

deposition goes into the specifics of that.

THE COURT: Did he address any Qdiffezeaces

B Betz a Strouse. irc.
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- through it. It is a very short deposition. Wiy

1558

|
that theze might be hetween that kind of a faciliey l

and the facility that we bave at issue in this case?

MR. ENSLEIN: As I read the depositian,

that was nct addressed in the depessiticn. i: was
merely a deposition taken to establish that this
zemaval in fact tack placo.-vhich is vhy wve want to
offez it. )

THE COORT: Why don’'t I just glaace

don't I skin the pages, then I'll hear whatever
azgnnent>ydu have to make with a little moze
zeinfo:écnont of knowledge.

{Patuse.)

THE COURT: Mz. Enslein, was the entire

project there -- I may be just locking at a porticn

of it. Was the entirzre project there remaving
approxizately 970 feet of piping insulation?

MR. ENSLEIN: I believe that's :iébt.

THZ COURT: That was the ocne project tha=
the witness said he was avare of?

MR. ENSLEIN: Yes,

THE COURT: All right., With that im aiad,
let me keep looking thicugh here.

MR. ENSLZIN: 7Your Honez, I may have

misspoken.

8 Betz g Strouse. Inc.
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TE2 COURBT: The last page, did we jus:

g.;c§ the last page at tﬁe Same time, beoth of gs2?
Pebzuary 6, 1986, 4 p.m., jab canceled by g.S.
Gypsum, RO asbestos abatement was done.

‘MR, zusnz:x:. Yes. But that vas not the
point I was referring to.

THE COURT: Sorry.

MR. ENSLEIN: Page 82, I think th;y talk
about 8 milliocn for linear squaze feet cf pipe
1nsn1:t£ap belng removed on page 82 of the

deposition.

THZ COURT: What I am locking at is
Plaintiff's 2xhibit 820; is that zight?

MR. EHNSLEIH: Yes,

!Bﬁ COURT: And the pages :hat I have --
ch, yes, I am sozry. Yog are talkiang about 827

MR. !!SLiIﬂ: Page 82.

THE COURT: All right. 870 linea: feet of
pipe iansvlation, main gas line, U.S. Gypsum sixz-izach
gas line $8,400.

MR. ENSLEIN: I think it is a
éypag:aphical ercor. Ivfhink they put a dollar sigan

in froant of that number.

THZ COURT: It is ccnfusing when was it

pertbtned late December 1985 then the last shee: I

g Betz s Strouse. Inc.
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"recogniticn tha: under its circumstances is even

18353

just referzed tc may have beea talking abous a
diffezeat work ozder, but 1t was 1986 date that

indicated the job had been canceled.

&

M2. ENSLZIN: Yes, I think it refers to

ancther jeb.
THE COURT: All right. Let me hear now
from you, Mr. Keawvorthy.

MR. KENWORTHY: I still bave nct seen why

this breach of warzanty case with acoustica; plaster,
It is an entirely different product. It was not
manufactuzred by United States Gypsaom, it has
absolutely nothing to do with the issues in this

caic abaut this product under these conditions.

The depcsition wasn't takea in this case,

it wasn't taken with relZerence in mind to being
relevant to the p;oduct ia this cas;.' It is a
sitgation wvhere, parscant to law, you i;c :equiied
to sepazrately remove under the NE2SHAPs regulatica
this éyp. of material., Theze is no.snggcstioa even
as to>that pazrticular product that it is a
defective. o

Aad even if it were, certalinly public

policy would never pexzit that type of action, even

g Berz g Strouse. Inc.
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' but other ones for all of thasn':casoas of prejudice,

~Re. Grace where Grace vas removing asbestos-beazing

1659
if it were dgne £33z a safety puzpcse in 1986 to be
used to suggest that there is ia fact a defect with

an eatizely diffezeat product ghat vas seld in l9s8.

alloving that has excluded it.
THZ COURT: It has been asked before?

MR. KENWORTHY: Not this particular aane,

it is totally differzent fzom the product ia issue
and it would be against public bcliey ceztainly to
allowv something that even might address a safety

problem that was done in 1986 to be suggestive of a

defect iz a product that was s0ld ian 1958.
MR. ENSLEIN: Your Bane:; it is ny

andezstanding that in the City of Greenville case,

similaz testimony was cffered and allowed agains:t W.

-

materials fzom its cwn facilities to establish the
fact Grace -~ in fact, Grace's awazreness of tﬁe fact
that material posed a potential health hazazd.

That is ogur in:ention of cffering this
testimony to establish“}n awareness within.nnited

States Gypsum Company that asbestos-bearing

matezrials in a building pose a potential health

hazazd, not to show knowledge -- not to show

g Betz & Strouse. Inc.
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1660
knovliedge in the 13503 gf -- that it posed a hazazd,

representations at leagth to the ju:y‘in the
vitnesses that natezi;l once in place does not pose
a hazazd, an awvareness tiat in éact it does.

MR. EEZNWORTHY: Your Henozr, we made n;
Tapresentations in this case about the hazards of
pipe inszlation. The case that Mz, 2n3101;
rzepresents is cﬁti:cly diffezent. OUnited Statcs'
Gypsum tried the last case tried against Onited
States cjpsun which is the only qthcz case that has
been a pure warranty case otﬁc: than this. 1t va£
tzied before the exact same judge éha: kad heard the

Anderscn =~ the City of Greeanville City Hall case.

He excluded this testimony ia a breach of va::anty.
case, and he pazticulazly distinguished the fact
that that was not-}!salPs macdated, and there wvas
some shoving of similazity and it vas in close
proximity to the installaticn, those wvere both in
tﬁo early 1970s that the sale %took place in

Greenville City Hall and that the reébval took place

We are dealiﬁ? here with a period ocf a
30-year difference in an entirely differeant product

in a warranty case. Azd for the reasons previously

B Betz s Strouse, Inc.
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szated, it clearly should be excluded.

THE COURT: Ali'zigh:. It shall be
excluded, and these sc;cctcd Pages frocm the
depaosition of Mz. Richazd Clark will not be used in
this case, the zelevancy, confusing different type
of facility, not one of dctcﬁdan:'z products,

Public policy, I'will not go that faz, Mz,
Kenwerthy, but it certainly werld be conznsing and
nisloadin§ and inappropriate to develop before this
jury. So be it.

ict me tall tge juzy that when I tc;d them
that I éhonght ve had abbz.yifiod the testimony
suhstanti;lly. T didn't know how true that was.

This will be a sn:pzi:o to the=m.

Why dea't you just bring them in heze, azd
they don't have to take their seats. 1It will be
10:1% on Monday. L;d Monday we can go up to just
shy of 4:30. I think there is a 4:30 meeting with
lavyers who vant to talk about Rule 1l1l. I think you

all heard about that subiject. Sao they aie gettinag

_their little interviews with judges a few at a tixme.

THE COQORT: Yes, Mz, Enslein.
MR. ENSLIIN: After the jury is excused, i
have cne more matter.

(Jurzy present.,)

B Betz & Strouse. Inc.
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IN TH= ONITED STATES DISTPRICT COURT
FOR TYE DISTRICT QF SQUTH CAROLINA
GREENVILLE DIVISION

SPARTANBURG COUNTY SCHOOL
DISTRICT SEVEN,

PLAINTIFT,

RATIONAL GYPSUM CCMPANY AND
UNITED STATES GYPSUM COMPANY,
DEFENDANTS. ANODERSON, SC
APRIL 17, 1%87
9:55 A. M.

)
)
)
)
)
)
)
)
)
)
)
)

TRANSCRIPT OF PRETRIAL CONFERENCE

BEFORE THE HONORABLE G. ROSS ARDERSQH, JR.
UNITED STATES DISTRICT COURT JUDGE

APPEARANCES:

FOR PLAINTITY: DANIEL A. SPEIGHTS, ESQ.
P. O. BOX 685
HAMPTON, SC 29324

FOR NATIONAL GIPSUM: PATRICK MICHAEL DUFFY, ESQ.
MORRIS, DUFFY & BOOHE
141 E. BAY STREET
CEARLESTON, SC 29401

EIRIC B. HENSON, ESQ.
GAETAN J. ALFANO, ESQ.
HOYLE, MORRIS & KERR
1424 CHESTNUT STREET
PEILADELPHIA, PA 19102

FOR U.S. GYPSTM: EDWIN P. MAPTIN, ESQ.
TURNER, PADGET, GRAHAM & LANEY
P. O. BOX 1473
COLUMBIA, SC 29202

TECMAS B. KENWORTHY, ESQ.
FRANK L. CORRADO, ESQ.
2000 ONE LOGAN SQUARE
PHILADELPEIA, PA 19103

COURT REPORTER: GZRI M. DUNN, P. O. BOX 1752, ANDERSON, SC 23
(803) 226-2034

622

These proceedings taken by machine shorthand, transcribed by

“TreporTE=-
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'rule on number six. I'm ready to rale on that., Now remcval

| exclnde that, The advertisirg documents have been stipulated. I

94

THEE CDURT: Well, ycu've got t3 f£ile a c3py o2
ie.
MR. DUTTY: Judge, does the game rule apply wa

testimony from the transcript of the fizst trial of this cases!-
How do we haadle that? Same way?

THE COURT: Sane vay.

MR. XENWORTHY: The caly other thing I‘'ad bring #s
the Court's attention, I think we PTobably all agree -- we've
gotten the exhibhit lists, subject to the Co'nrt-:'s Tulings, aznd
the witnesses. I don't think there's going to be much
question —— it probably looks like we could be able to be
done, even on normal trial days, cn Wednesday. T think that
is a fair — certainly Thursday morning. I just wanted to
bring that to the Court's attentien ‘u:d see if you :eally<
still felt you wanted to schedule the night gessions.

THE COURT: Well, o help you ocut, I'm going to

from their cwn premises of the uasocund product, I'm going to

have got to = on your other docaments, I'm geing ta allow,
vhich is the biggest gzoup o so I'm informed, number seven,
conmunication with the defendants and building cwners, it is
going to come in for the limited puspose of showing that the
h:eich ~= pnotice of the breach would have been futile, that
t.;‘zey already knew iz and that iz the limited pu:pos‘e of is,

.-

1
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ABATY, et al. . v
Plaiatissy *  CONSOLIDATED
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. ACardS, IEC., et al. * 89236704
Dafandants »
* - «* * N * L J * - * * -*

DOCUMENT DISPUTE ERARING REGARDING
DEZENDAXT UIITAD STATRS GCYPSUM COMPANY

A Docuzant: Disputs Beariag n-i::u.nq the
Dafandans United Statss sua Comparny the
above~antitled acticn vas on Meouday, Janzary 27,
1992, ccmmancing at 9118 a.:x., at Rocm 232, Courthouse
2ast, Baltizcre, Maryland 21202, before Tha Honarable
Marshall A. Levin, and raportad by Barbava J. Bvans, 2
Rotasy Public. ..

EVARS XIPCRIING SERVICE
4358 Puckzide Drive
Baliizcre, Maryland 21206
(410) 483-2963

R

“RIGINAL



N w9 O O S o N TR -
no:nuuubu‘:wo

W 0 4 R W s W N

184

I undersztand. .

MR. AXRILT: M=. Ripp, vhe talks abous that
is zantioned ia the 2irst sentsnce. Kz. Kipp is theis
iasurance zan at U.§. Gypsca’s = I thiznk he was '
called zanager of lasuzancs.

MR. LI3CR: I still] den‘t uncderstand how
£his document relatss to U.S. Gypsum‘s invelvement o
puspozted ixvolvemsnt with the Asbestcs Infermatios
Commiftse af Rorth Amarica which coacsras otder
defendants, and i2 they have informatica about other
defendants involved in-that cemmittee or organizatiosn,
they should put that in through cther docunmants which
concera those otler documents, hut sot U.8. Gypsum.

TER COURT: Weall, I cvexzule the ébjoc:ian
prizasily because, despilts tiat argumest, the pecpls
at USG seem t5 f£ind the AIA Csamittse of Narth Azesica
scomathing of intarest to them ia the asbestos
pictacse.

The zaxt ammber.

MR, RERLY: XNex: zzaber, your Beaer, is 360.
And you can comsides it with 362 and that will
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conclude this set.

TEX COURT: All .:iqh‘;.

(?anse.)

THE COURT: What is yous objection, siz? '

MR, LIBOR: Your Nonor, thease docmuants
concasa U.S. Gypsua’s cempliance with NESZAPS, tha
Rational Emissions Standasds for Rasardous Air
Poliztants. '

It cnly sats fozth a pozticn of U.4§.
Gypsur’s policy with Zespect to the removal of pipe
insulaticn and cther asbestaos-caontaining products
dazing axy rsnovation or demalition of a facilisy cr a

" plant, a U.S. Gypsum plast. It has o relevancs as %o

whether U.S. Gypsca’s products ars hazavdiogs o
defsctive ia any nature.

As a matter of fact, in the Clacksvillas
cpinicn, yous loncr, the Court said that thae
plainti?2s there; €o whick Mz. Berly would liks o usa
ia this case, i3 frand becanse the Tegulatizos wers
eoacted aftes the constouctlon of the builldings at
isminmau.mdthcyc-mp:abn::ino:
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was Lvuquuk-mcﬁalmamatthi:m
plants where the exposure levels they typically argue
ase pany tines less than they wezld be to scmebody who
works with it, then cestalaly the pecple thaz wosksd

Tha azjument would be that, is 8.8.‘Gypm

wizh it that have the gTmatar expasuse are even
significantly more in dangesz.

Thase azs just two of the very aany
docuzmants we have zhat show 0.8, Gypasum‘s intazzal
carporate palicy of taking the asbestss out of their
own buildings., - )

MR. LIBOR: Yous Honer, this docuzant 362 is
mislsading in that the, guocta, ecantly davelcped
policy, end qucots, thers is that the products ia the
buildiags wers to zmmain in placse unless they wers
Fast of rencvation or demolitisa of the facility.

Plaintisis typically designata the tastimery
62 Frask May, who is the perscn who awthored Exhinit’
362, and M=, May tastifies that the ccmpany’s policy
is that products smmaln in place unless they have to
be ramoved becaunse of NESAA?S whers the company does
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whather Andicote wvhich was at lssus, vhinhth;
plalntifs plang €5 presest evidencs iz this case wvas
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defactive, zsascnably d&aq-m ar vhether U.8. Gypeun

was rsasonably negligect.

MR, XEXLY: I oflex it for a difigrant
rsascn than vhat it wvas offered .for in Clazksvilla,
Clacksville beling an ashestos property damage, thls
ba.an;p’:aouianju-rmc, vheze I think that
pecple vill agsee that the exposures these individual
plaintifds guifered wonld have been higher than that
typically found in a bmilding.:

Aad iz this iastance, the Zeasca fov
offaring these documests is, pasticulasly if yeu leck
at 362, you vill see U.S. Gypsum had & corpeTata

policy to ¢o in and to rsmcve asbestos 2xtaerial that

iz iz & detazioratad ccaditicsa,

I mean, that ls something that they ars
undecstaking ¢ thels cwa wvelitiesn, fu: is net
scaetling that they ass belag mandatad to do by scme
faderal raquirexmact scmevbars, the RRIFIAYS o whkat
have yeu. |
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rascvaticn cr demolltiom.

The issues corcerniag EPSAAPS have zo
sslavazce atmuumaetézmma vhen
they vezs mﬁcmnzmulldnﬁ-hmmg r..--
dangezcas.

THE COURT: I a3 going 2o sustaia chiecticnas
€0 360 and 362.

m.com: Ckay. We will taka & bxief
Tecass. '

(A bxeak vas taksa.)

TEE COURT: All right, sir,

MR. BERLY: Yous Hcmor, tha 2ext set thas ve

can lock at togather very quickly is 266, 268, 278.
That’s it.

TSR CoURT: Ckay.
MR. BERLY: Thase all tall cne hriel stary.

- And that is that, in the 1955 perisd, U.S. Gypeza

expecsinented with substituting iz past for iis
asbestos papex l{a itz Andicote psoduct, cne of tleix
accustical plaster peoducts.

And they vezrs abla to davise an Audizcts



