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CHAPTER I

'S COMPENSATION
RESUME OF WORKMEN'S COMPENS
LAWS AS THEY AFFECT 0CCUPATIONAL

DISEASE
Section 1, States With No Compensation Aets:
Arkansas Mississippi
Segtion 2. Staies Having Compensation Acts Which

Exclude Compensation For Occupatignal
Disease, Fither Expressly Or By Con-
struction Of Court:

The following states, as the result of pecent action; by
their respective legislatures with respectlto oclcupatmnal
fiseases, can no longer be incladed wnder this seetion:

Delaware Pennsylvania
Indizna Washington
Michigan

The complete list of states included in this section i§ now
as follows:

Alabama New Hampshire
Arizona New Mexico
Colorado Oklahoma
Flarida Qregon .
Georgia South Carolina
1daho South Dakota
Tows Tennessee
Kansas Texas
Loulsiat Uit

Maine Vermont
Margland hrm
Montana Wyoming
Nerada

%or comment on cach of the above states, see Bulletin No.
1, Supplement No. 1, page 2, ¢t 5¢q.

Spetion 3, States Having Workmen's Comp?nsation
Acts Which Inclade Compensation Fot
Oceupational Disease, Hither Expressly
Or By Construction Of Court:

This section is changed by adding the following states tt?
those included thereunder in Buletin No. I, Supplement No. 1

2

Delawaze;

Tndiang:

Wichigan;

Lennsylvania:

Washington:

Nebraska:

Oho:

“Injury” and “persona) injury" include
disability or death resulting from any of
bwelve enumerated ocoupational diseases.
Siliosis or other dust disenses are ot

included in the [igt of compensable pecy-
pational diseases,

Al orcupational diseases are now fom-
Pemsadle under & now Workmer's Occu.
pational Disease Act sepatate and isinet
frons the Workmen's Compensation Act
The latter act applies anly to aceidental
injuries and not t0 4 disease unless it
results from an injury by aceident,

The Workmen's Compensation Act noy
Trovides compensation for disability or
death resulting from any one of thirly-
one enumerated occupational diseases
includiny stone worke's o grinder's
phthisis, silicosis, and Iheumotoniasis,

By & new Oceupational Diseage Compen-
sation Act, effactive January 1, 103, sup-
Plementing the existing Workmen's Coup.
Pensation Act, compensation s provided
for twelve enumerated oceupational dis-
eases ieluding silieosts or anthraousil
cosis, and asbestosis,

Compensation s newly provided undor
the Workmen's Compensation Act for dis-
abilty o death vesultng from any of
twenty-one enumerated occupational dise
oases. Infury or death to apy persong
emploved in any industry where intense
dust prevalls is included in the schadyl

Other Changes:

Inaddition to secupationa diseases e
cular {0 the smelting o metal tefining
industries, occupational diseases peculiar

to the battery manufacturing industry
are 10w compengable.

Silieosis has been added to the ligt of
twenty-one oceupational diseases lready

compensable under the Workmen's (o,
pensation Act,
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The complete list of states to be found within this seetion,

including the foregoing states, is as follows: CHAPTER I
California Nebraska COMHON LAW RIGITS AND LIABILITIES
Connecticut New Jersoy Recent case, decide since the completion of Bulletin No. [
Delaw.mre New York Supplement No, 1, interpreting the compmon lﬁw 3 v d'
District of Columbia  North Carolins by the courts, g3 distinguished from court cun‘t:'nnt(?uncef
lllh?ois No}'th Dakota statitory lww, are includeq ynger the appmpri:te ‘:Cu;)f;ln (;
Indiana Okio Ings i the various chaptors of this suppl, o
Kentucky Pemnsylvania et
Massachusetts Rhode Island
Michigan Washington
Minnesota West Virpinia
Missouri Wisconsin

For comments upon the states other than those newly added
to this section or those in which changes have been made, a5

noted above, sce Bulltin No, I, Supplement No, 1, page 6,
el seq




CHAPTER XXII
MARYLAND

I Workmen's Compensation Act,

4, Court Construetlon,

In Beadle v, Bethlehem Steoll(?o., 193 A\.' 2101((?011;;32
Appeals, May, 1937), compensation s (lvnwdl \T wroth(ut ’
resulted from heatstroke ot prostration on the tu,utr)the '
injury by accident was involved, The de_cedent. ial <
of his death, was emploged us 4 reller in 1 stecl m "
work he was doing was hard aad exacting, and he M?md
quired b work wheve @ great deal of heat was gonm't l
The Court, bowever, pointed out that there was nnthmg; ?xhr;t
onlimary or wmusual in his wark on that day; thnF the 0».
given oll was about as wsal: and that the tempmturf ‘ou\o
side was normal for that time of Fhié year, There \»,’13 r;r
evidence that the heat was occasianed by an l‘lﬂlISl‘lil N
sxtraondinary comition of the employment nof ydural
ardinatily ineident, theteto,

1L Other Sfatutes.
No chanze

1L Common Law Lisbilty,
No change

IV, Miscellancous Malters of Inferest, , B

The Legistature adjourned on Aprill b 1037, 'Lﬂterwzt‘ -
oonvenad in special session from April 22 to May 6. 1% '

The survey of occupational diseases inY a\Iarylun‘d,wu])::;
mented upon n Bulletin No. 1f i;pp\mﬁ}n;(t:]n.rmtmem,itl;(.l

: oed, A copy of the publisne - e
;tljlyl‘el?gmﬁg.teﬂjlli. “Evnlr:itiun of the llealth Pmbli)rTl;: o]rvr.t
State," can ho procuted at 2 pri've of 13 comts [rom the uf
ntendent of Documents, Washingtan, D\ C.
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CHAPTER X1
NASSACHUSE!TS

L Workmen'y Compensation A,
No change
IL Other Satutes,

L Lahor and Industries,

Av Dty gy Powers of {he

Department of Libgr gnd
Itidustrien,

Chapter 249 of the Massachasetts Acts of 1997 amended
Soction 6, set out in £l i Bulletiy No. 1 part v, page 170
by steiking oot the Eollwing words, beginning at Yine 12:
“applicable to either emplogers or emplagees or both.” The
purpost: of this amendment, wag remove a diffeulty cansed
by the words which wepo stricken which had been construed
to fimlt the enforeament power of the Department of Lahor
and Industries over concemg doing husiness as partnerships.
The Deparament of Lubor gy Industries, Division of Qecupa-
tional Hviene, informed us hat there wee cases, notoriyusly
in the eranite cutting industry, where 4 considerable mumber
of wersins were ovgupied in single establishment and g
stated 1o be partrers in the busipess They were therefore
netther emplovers nor emplagees, and the department foung
its hands tied. The amendment remedied thiy objaction,

Chapter 46 of the Resolves of 1937 requires the Depart.
ment of Public Health and the Departmvent of Tabor and
Industries, acting g 2 Joint hogrd, to investigate and stdy
all aspects of aecupationg] isease, with a view: to etermining
methods, ways, and means of redicing o eontrolling the
hazaeds ur the kelihood of contracting such diseases. The
Joint boand i o report to the penetal eout the results of its
mvestization and studv and ity recommendations, if any,
fogether wilh drafts of logislation necessary to carry the
same into offect, by fling the same with the Clek of #he
House of Reprosentatives by the first Wednesday of Docen-

bor, 1997,
TL Common Lyw Liability,

No change

IV, Miscellanenus Matters of Interet,

The Legislature adjourned on May 2 1937, and has not
since recomvencd. We are informed by the Department of
Labor and Industries, Division of Occapational Hygiene, that
mo tules or regulations relating to dust hazards have e
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ances anthorized under subdivision (2) hereof may be
made to the injured employee, or to the pvrsm} or W;
gotg who have funished sueh serviep, o Who bave
adv;xnﬂ“d PAYIREAL fot same, 48 the commlssloner may
deem yroper.”

Wisconsin: Seetion 102.42(1) provides: |

“The emnloyer shall supply such tedien), nurmm}
and hospital treatment, medivies, medtel .’md _\}!m‘c'.ll
supplies, erutelies, artifielal menabirs g '”ml-lll-“([‘,h:
a4 e onting uf the employe, ;_r the :lmplnv‘m q]:Pﬁ
net filed nnciew g herelnalter providnd, Christiag \«{-‘
efiee trealtnent in liew of meieat treatment, ﬂll'[vl?('m(h
and medicaf wupplivs, s may be Peasstahly rit[!u“,g(l to
cure and rolivve from the elfecty ufv rhf mjm.‘\. nnll t«;
exeved the perind for whdeh fndemity is pagable, ,tru
I eise of his nareet or vofusd smisonahly \tu da‘ \\.u:
the viploar shall be Tiable fae the sl R lelr
incurred be ot beblf of the emphser i providing
the same."

From the foregoing, it is at onee manifust that fc.w pruvr:s-
fons far treatment were drawn with oceupations) diseases in
mind. Diseases have been made compensgble in severa! stales
by court interpretations of the acgsf\thch constuntly.' rofer
to “injury” in the sense of traumatic injury, In other instane
ees, disease was made compensabloshy brief :mmndx.neﬁ gnd
wnthout adequately revamping the act, As a I'ESUlt,.lt 5 dtfﬁ-
cult o apply the treatment provsions to oceupational dis-
¢ase probloms.

i
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CUAPTER, 1]y
SUMMARY

The sumaarp chapter fgy §
ten, for the vegder conventy
the materials comtaing e anginal chaptee iy the
basic surgey, fhy TS changes sohich hage o
turred ginee the mbltion theregf, T} thapter as
40w afpeurs gigs g At bicure o of the fig
of writing an rafioge the reader of 1 nécersily of
fiting additiong) matgrg inta the origing] ehapler g5
i affeared in he bayi strgey,

e campltely regyri.
wéy b tncorgorgte ntg

N0 comprehensire summary of the {uregoing chapters wil
be undetiaken g the effot tg make such summary would
probably not aggist materially in letermining the Question ag
10 what are the rights of the emploger and employee in the
various states, Fgoh stale i5 a unibg sovereien——and it
hendles the problems iy its own way, Uniformity is lacking,
alibough of counse the statutes of many gtageg ire similar,
The courts of the yarigys states follow such precedents as
apeal o them; consequently, on any mpartant, fuestion,
there is likely to be 5 divergence of opinion atong the conets,
and often the state courts fall nto two o prope £roups, each
goup following o diffont theary with Tespact to the same
legal problem, A of this demonstyates the necessity of
studing the statutes ang 4ot delsions of each grgte to
determine the gtapys of the law in thy} state and also the
Umpossibility of aueurately tabulating ang dassifying the
lows with respect o oceupational disease hyggeds

A Tew general observations, however, may o made,

Wotkmen's Compensation Acts have beey passed in forty.
SIX states, The Langshoremens gy Hatbar Workers' Copp.
Densation Law engeteq by Congress in 197 and the Work-
men's Compensation Lyw of the Distriet of Colambia enacted
in 1928 provide compensation vith respect 1 employments
vithin the Disttiet of Columbia ang gl Wit tespect 1y s,
ability or deat) restlting from injury oecarring wpon payi.
gable waters of the United States, where sueh compengatipn
15 ot provided by the state laws. These tw acts, being don-
tical a3 ty Coverage, are commonly referpod 0 a3 the Work.
men's Compensation Loy of the Distriet of Colampiy

There are po Workmen's Componsation Laws in Arkansa
and Mississippi, The frsh state to pass Worlanen's Cory.
penstion Law was Wiseangiy, That aw bocame ffuetive
May 3, 19010 The las}, state W45 South Caroling, whge 5ot
beeame effetive Septemher 11935, The State of Wiseonsin
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pioneered to a large extent; and oeeupational disease hag heen
compensable fn that state, by statutory enactmen, since L3

The compensation acts ate compulsoey 3§ 1o private em-
plogers in fifteen states and the Distiet of Columbia and
they are eleetive as to private employers in hirty-one states.
A monopolistic state fund, out of which compensation is paid,
is maintained in seven states, to-wits Nevada, North Dukola,
Ohio, Oregon, Washington, West Vieginia, and Wyoming; but,
in two of those states {Ohio and West Virginia), the employer
may, by proving Gnancial responsiblity, carry his ow visk
with lmited contribution to the state fund for the expense
of administration, In eleven states, a state fund i5 main-
tained, bat the employer is not required to avail himself of
it privileges and may provide compensation otherwise, Tn
twenty-eight states, there is o provision for 2 state compen-
sation fund, The administration of the compensation acts
is vested in a commissioner, boatd, or single commissioner in
farty states and the Distriet of Columbia, I six states, the
acts are administeted by the local coutts.

The guiding prineiple in te early sty was the awarding
of cumpensation for sccidental injury, meaning therchy
tranniatic injury.  In these years, the importance of disability
ue to occupational isease was mot generally vecognized
It, howewer, became ncreasingly appareat that “njury”
might be suffered gradually, and that the result of such grad-
ual hreaking down of the strongth and resistance of the em-
plovee was more serious in many instances than {raumati
njury. Courts thetefore, in some states, wrestled with the
roblem of construing “njury” o as to include disease and
bring disease within the compensation acts. An nutstanding
example of such cout effort appears in the Maryland decision
rendered in 1075 in the case of Victory Sparkler & Specialty
(o, v. Francks, The court keld in that case that phosphorus
poisoning resulting frem exposure, over a period of years,
came within the term “accidental njury" because the injury
was suffered hy chance, that is, not foreseen or anticipated
e ho dnjured person, and found that the condition resulted
from the negligence of the employer, By this reasoning, the
court held that the particular disability was compensable,
although it held it not to be an aceupational disease. It was
merely an “accidental injury." The result seems to be that,
in Maryland, a diseased condition is compensable if tavsed
by the negligence of the employer.

Leaving Maryland in  class by itself, it iy found that
oecapational disease is compensable, to some extent, in twenty-
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e states and the Distriet of Columbia, They are: Califor-
hia, Connectient, Delaware, lingis, Kentucky, Indiana, Mas-
sachusetts, Michigan Minnesots, Missours, Nebrasks, New
ersey, New York, North Carolna, North Dakota, Ohi,
Pe‘nnsylvania, Rhode Island, West Virginia, Washington, and
Wisconstn. In five of this group, to-wit: Delaware, Hinne.
sota, Nebraska, New Jersey, and Rhodo Istand, sificosis is pot
inc‘ludod among the compensable diseases, Tn West Virginia,
silicoss s the only occupational dicease mage compcnsablej
In- Idabo, lthough eompensation is provided for only aeci.
dental injury or death, the term “aceidental” bag been piven
& Dheral construction and might arguably include oceupa-
tional diseases.

In the next preceding chapter, we have discussed, at some
length, the maiter of physical examination gy functioning
of wedieal boards i comnection with oecnpational disease,
As there pointed out, only eight states, to-wit: Kentucky,
Massachusetts, Michigan, New York, North Carolina, Ohis,
Pennsvlvania, and West Vivginia, bave ereated what may
fairly be called “medizal boards” whie New Jarsey and
Rhode Island provide for better than the ordivary type of

medical examination, but do not have proviions for wediea]
boards.

The labor laws and factory inspection laws of the various
siaits recognize the logal oblipation to provide  safe place
0 Iwork, and ordinarily the matter of ventilation is featured
Falure o comply with these laws resultg in ligbility of the
employer, and frequently authorizes the assessmentvof pet-
altis. The mining faws approach uniformuity a5  the quan.
ity of fresh air vequired and as tn the mechanien enuipment
required i connection with ventilation, An ¢ffort hay been
made in this survey to cite the Hining laws o that they ean
readly be found and to give the substance of them, but, in

most Instances, it has been possible to quote the lawe
verbatim,

Administrative rulings and safoty ruls have hoen adopted
by numerons administrative bodies, and, in each state, an
effort has been made to quote the substance of such rules or
to state what administrative body made the tulings and how

they‘can be procured where they ave too voluminons o quote
or digest,

The common law Bability for oceupationa] disease i at once
important and diffeult to state conclsely, In many states,
there appears to have been 1o oeeasion for the courly 1o
decide whether or not the right exists, at common law, b9
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tecover for occupational disease due to the negligence of the
employer. In ofher states, where the right existed, it has
been materially modified by the passage of Workmen's Com-
pensation Acts. In three states, it has been held that such
common law right to recover for oceupational disease never
did exist. At best, nothing more than a rough classification
can be made of the states of the Union with respect to the
common law zight to recover for occupational disease, We
are making such rough classification, but with the emphatie
gaution that the law of each state must be carefully studied,
and that Tawyers might well difer as to where any partic-
ular state belongs in such classification,

First, the states in which the courts have beld that ne such
common faw vight of recovery exists: They ate Tlimoss, Mich-
izan, and Ohio. North Dakota also probably falls within
this group, not beeause the common law right never existed
there, but because, if if ever existed, 1t has been completely
superseded by the Workmen's Compensation Act, In that
respect, the Jaw of North Dakota is rather umgne, [n many
imstaness, the compensation acts provide that the remedies
plven thereunder are exclusives but they also provide that,
if the empluger does not comply with the uct, the euploper
may putste sueh remedy as he has at common Jaw and the
emploger s, in such action, denied the common law efensos
of agsumed risk, fellow servant rule, and eontributory nagl
genee, Under such vireomstances, it manifestly remaing
impottant to know whether any common luw right of recov-
ey exists in favor of the emploves against such employer
who has not complled with the act. In North Dakota however,
the courts have beld that the Workmen's Compensation Act
is mandatory and exelusive: that an employer failing to eom-
ply with the act dos not thereby become liable to a common
o action but is liable to an aetion for compensation, 4
provided in the act, to which action fack of negligence is nof
1 defense and which action is the sole and exclusive temedy
of the emplovee. 1t may be sald therefore that there is no
eommon L right of action for aecupational disease 1o North
Dakots, The employee has only such rights us are given by
the Workmen's Compensation Act. Qecupational disesse 15
compensable under that Act.

In two states, we would say that the common daw right of
recovery 13 extromely doubtful. They are Commecticui and
Texas, In Connceticut oceupational diseases including sili-
cosis are compensable; in Texas occupational diseases are not
compensable, |
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The common Law right to reeover for oecupational disense
caused by the negligenes of the employey probably exists,
although there i some doubt, n the following ffteen state:
Arkansas, Delaware, Georgla, Indiana, Towa, Maine, Mary-
land, Massachusetts, Oklahoma, Oregon, Pennsylvania, Rhede
Island, Tennessee, Virginiz, and Washington, Disregarding
Warsland, commented upon in 4 prior paragraph of this
chapler, oceupational diseases are ot compensable in eight
of the above states: Avkanss, Geargia, Towa, Maine, (K-
homa, Oregon, Tennessze and Virginia, In Delaware, [ndiana
Massachusetts, Pennsylvania {by act effeetive Janyary l:
U58), Rhode Island, and Washington socupational disenses
are compensable; four of these states, Indiang, Massachusetts,

P.ennsylvania, and Washington, provide compensation for dust
liseases,

That such right does exist, seems well settled vith respect
to another group of thirteen states, fo-wit: Alabams, Califor-
nia, Kansas, Kentucky, Louisiana, Minnesota, Mississippi,
Missourl, Nebraska, New Hampshire, New dersey, New Vork,
and West Virginta, 1t should be noted that eompensation is
pravided for occupational diseases tn all of this group exeept
five states, to-vit: Alabama, Kansas, Lonisiong, Mississipp,
arel New Hampshire, 01 the remaining eipht states providing
compensation for occupational dseases, five states, California,
Kentucky, Missourl, New York, and Wyt Virginia, provide
compensation for silieasis or allied diseases,

Tn the remaining fourteen states and the District of Colun.
bia, to-wit: Arizona, Colorady Florids, Idaho, Montana,
Nevada, New Mexico, North Carolina, South Carolina, South
Dakota, Utah, Vermont, Wiseonsin, and Wyoming, no court
decssions which deetde the question as to whether ar not sych
Common law right exists can he found, 1t should again be
Toted that occupational diseases are compensal fn anly theoe
of this proup, to-wit: Disteict of Columbia, North Carolina,
and Wiseonsin  Silieosis 15 one of the compensable disoases
in this proup.

Another matter of particular intetest and deserving of com
ment is the efort being made in numerong states 1y attack
the problems created by and arising out of dust hazerds in
the industries within their own confines

Since the complation of the hasie survey in September, 1936,
new oreapational disease legislation has been passed in seven
states, to-wit: Delaware, Indiana, Michigan, Nebraska, Obiy,
Pennsylvania, and Washington. In Obio znd Nebrasky the
legislation supplementad existing oreupationa! disease legis-
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lation, while in the remaindet the legistation was the first of
it kind passed in the state, Silicoss is covered in all of the
group except Delaware and Nebraska,

Occupational disease Jegislation was introluced but either
failed to pass, remained in committee, or was vetoed in nine
additional states, to-wit: Georgia, Ldaho, Kansas, Maine, Min-
nesota, Montang, New Jersey, Rhode Tsland, and Tennessee.
T al of this group except Minnesota and New Jersey the
acts, if they had passed, would have made occupationst {is-
eases cormpensable for the first time.  [n Minnesota and New
Jersey oceupational diseases resulting [romy nhalation of
dusts in the course of employment wonkd have been added to
the fist of occupational diseases already compensable.

Now and amending safety rule legislation was passed by
fhe 17 Toaislatures in seven states, to-wit: Arkansas, Flot-
ida, Georgin, Ilinois, Indiana, Montana, and Pennsylvania,

Changes n safety codes affeating employers having dust
hzards in their employments were made i Connectivut,
Minnesota, New York, and Vormont, Changes are contem-
plated in the near future in Wlinois, Massachusetts, Minne-
sofa, Notth Caroling, Pennsylvania, and Washington.

Resalutions were passed by the 1937 legislatures of Arkan-
sas, Vassachusetts, Wontana, and Oregon o tnvestipare and
report on oecupational diseases. Tn New Hampshire a resoly-
tion wag passed to continug a study being made of oceupa-
tional diseases, [n Texas the Divistun of Industrial [lygicne
of the State Board of Health is now conducling a survey to
find potential health hazards in mining, quarrying, construc-
tion, and manufactoring industries, The survey of granite
quarries and stone cutting establishments being enrried on
in Ehode Tsland has been enrtailed for the time being,

Raports on oceupational disease hazards have vecently been
completed in Californin, Marsland, New umpshire, North
Caoling, and Vermont. A report s now being prepared in
Virginia and will be available in the near future with regard
o dust hazards in cortain industries in that state.

In canchusion, we may say that the making of this survey
has been a pleasant, though dilfculs, task and that the mani-
fost offort on the part of legislatares, commissions, and
coutts {0 solve the rather recent disease problems arising out
of ndustry should be 2 matter of preat satisfaction to em-
plogers and employees alike,
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