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The recen: comhined Lawyers anc Phvsicians Groups meeting on toe
ssue of compensation for exposure to hazardous substances was
timulating and informative. Over 80 physicians, and lawyers
were in attendance, leading to livelv discussions throughout zhe
course of the meeting. The rssues raised at this meeting have
provided the basis for a con:inuing in-depth examination of the
entire compensation for exposure issue. The meeting was also
notable, in that there was a successful melding of the legal
and medical aspects of a particular problem -- a success that
nas not always occurred when exanmining other subjects. The
importance of this issue, and 1%ts potential effect on emplover/
emplovee relationships as weil as the medical and legal pro-
fessions, has clearly broadened the 1nterests of the medical
and legal professions.

The mecting covered broad aspects of the toxic exposure compensa-
tion problem and showed how they are interrelated. Many speakers
examined the basis of the "historic bargain" that was the orgin
of the Workers' Compensation system as we know it todav. These
discussions began with an overview bv Craig Barrington, Associaze
Deputy Under Secretary for Labor Standards, who examined the lega:
problems concerned with the :ranslation of Workers' Compensazion
into a vehicle that could handle compensation for exposures 0
toxic substances. It became cliear tha: the Workers' Compenssatiion
System was not designed fcr nandli:ng toxic subsiance exposure
problems and, because of tha:t, cannot deal effectivelv with the
sroblems of employees who as 2 rescli of such exposures, have
sufferes a reduced capacliiy I 0oTX In developing an overview
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of the legal issues, Bill Veal of Exxon examined the corporate
legal responsibilities in the compensazion area., QOn the last
day of the meeting, William Oldaker of Epstein, Becker, Borsodv
& Green discussed .claims resulting from the potential exposure
of the fetus to toxic substances. Among the interesting and
provocative points made bv these speakers are the following:

o Prior to the development of the modern Workers'
Compensation svystem, the law did not provide a
realistic mechanism for the disposition of cla:ims
against emplovers bv emplovees who are 1njured
while on the job. The defenses of the emplover --
contributorv negligence, negligence of a fellow
worker, assumption of risk, etc, -- were too diffi-
cult for emplovees to overcome in mos: instances.

As a result, employees were unable to obtain compen-
sation even though injured =nrougn no faul:t of tnerr
own.

o-The Workers' Compensa*ion Svstem tna: developed in
the earlv 1900s was designed 10 handl=s traumact:ic
1njuries and not illnesses with long latency pericds.
Even with state Workers' Compensation statutes that
have provisions covering illnesses, the statute of
limitation provisions in these laws are normally of
such a short duration that manv of the illnesses tnact
we are concerned w:th todav are not in actualicty
covered.

s The ¥Workers' Compensation Svystem 1s 1in daanger of
breaking down. We have seen a sharp rise in the ef-
forts to obtain compensation in instances that should
be covered bv the Workers' Compensation svstem but
either would result in no compensation or in an in-
adequate level of compensation. Becau-e of those
inadequacies, individuals often attemp: to circumvent
the Workers' Compensation prohibition against taking
tort action against emplovers bv suing other emplovers
(or sometimes even fellow emplovees) or organizations
on a third party basis. Several suits have also been
brought on a theorv that gross negligence overcomes
the prohibition aga:nst suing one's emplover.

o There are continuing attemp:s 0 develop & new ap-
prcac: 1n providing a falr Ccompensaiion Program. ™
Miller Bill which 1s concerned directly with asbes:
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and radiation and ultimately with almost any type of
exposure, the Asbestos Coalition bill which is limitedl
to asbestos, and other bills based on the model of

the Black Lung Law are under consideration. The

upcoming Congress mav well become a battleground over
this issue.

o A funding mechanism such as that presented 1n the
Miller bill or 1in other bills has been supported :in
principle by much of business and organized labor.
However, to sav that their views on specifics are far
apart at this time would be to repeat the one po-
litical certaintv surrounding this subject.

The medical aspects of the compensation issue were ably addressez =zv
Dr. Burford Culpepper of Dupont, Dr. Hans Weill of Tulane Med:.zal
Center and Dr. Edward Gaensler of the Boston iUniversitv Schoc:

hock
0f Medicine during the meezing first dav and DOr. Harold Ircus o°
dealth _and Hvgiene, Inz. during the second dav. Although tners
was dlisagreement over specify issues, thev did agree oOn Ine ne-
cessitv for scientificallv cr

edibie and medicallv reliable da-a
on of compensation issues.

c
as the basis for the resoluz:
Or. Culpepper discussea the role thnat & responsible corporazion
must plav 1n the 1ssue of compensation for <zoxic substance exposir=
The fragmented nature of the compensation problem, Dr. Culpepper
noted, makes 1t difficult to address this problem in the corporzt=
setting. He urged that pnvys:iclLAnS stav out of an advocacy ro.#,
particularly i{ a compensa:.on question goes ¢ trial.

Ors. Weill and Gaensliler discussez the issue of medical deter-
mination and the rela<ionsh.p between organ 1mpalrment and

disability. It was pointed out that with organ impairmen:
an accurate decision can usuallv bhe made concerning how well
a particu.ar organ functions. With disability, however, ther=

15 less concern with the actual degree of organ impairment than
%1%th his/her abilitv to earn a living. Earning ability depenis

on the educational and socio-economic level of the individual

which determines the tvpe 07 job the worker mav hold. It was
also noted that the psvcholog:cal elements of the whole issue
are extremelv important. ~ner i1ssues raised during the di-
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o The important point is what the lung looks like
between the nodules, not the presence of nodules.

o X-rays may give false confidence that one reallv
has a good picture of what i{s happening:to the

lungs.
o Yanv radiologists call all asbestos reiazed pro-
blems ashestosis -- this is not*t accuraze.

o Pleural plaques are not cancer and cannot become
cancerous because thev are acellular.

o There is no doubt that asbestos exposure is dose
related.

I anv concensus was reachad hv the speakers, .- ¥as <rnac
Lssues raised bv both the phvs:izians and the a

first dav of the meeting were s2 inter*winerd
impossible to discuss compensation for exposu
cluding both the relevan: medical and legal
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Problems raised during the fir ay were skillfully addresse?,
bul certainlv not resolved during the meezing's second dav.

Ken Feinberg, of Kave, Scholar, Fierman, discussed the so-
called Asbestos Coalition 3ill. Mike Goldberg discussed the
Miller Bill and compared the :two approaches. These speakers,
1n addition to Frank Petramalo of Bredhoff and Kaiser (a fir™
which represents labor unions), brought a wide range of views
as To how the subject should be addressed.

Thev also i1ndicated, however, that there was some basis for
agreement in the developmen: o0f a multi-companv or multi-indus<iry
fund mechanism from which payments would be made to appropriate
claiman<*s. Almos*t without exception, however, the finger was
pointed at the Black Lung Bill as an example not to be followed.

Xen Feinberg pointed out two majior differences between the As-
bestos Coalition Bill and the MWiller Bill. The Asbestos Coalition
3i11 would preserve state apparatus for the determination of an
appropriate claimant. I+ also does not include “"presumptions’.
The Miller B8ill, on the other hand, orovides tha+t the decisicon

for cla.m pavments be federa.ly determinedl. The Miller Bill ir--
cludes "presumptions”. In addi<i10n, “he Miller B:11, provides
‘or <he possinhilitv 0f creacting new funds for exposure to ciheT
subszances. 3n%h bills nravicfe far exclusive remedies
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The AFL-CIO position as presented by Frank Petramalo was for ar
election of remedies with the funding mechanism o2nly handling
"run of the mill" type claims. There was scant support for this
tvpe of approach by the meeting attendees.

Dave Pullen of Manville Corp., discussed the reassning behind
the Manville bankruptcyv. He argued that the dec:.s.on to go
into bankruptcy involved a simple examination of the numbers
concerned. Manville could see that the potential liabilities
it faced from pavment of all potential claims exceeded i1ts ne-~
worth and that without the bankruptcv there could not be an
orderly pavmen<t of future claims.

The combined meeting brough* 0 the attendees aztenIion ke Cc27-
plexity of <he compensation for exposure issuye ani Trn2 wa~w .2
which the elements of the prohlier are 1ntertwinec %177 each 2 ar
The excellent attendance and 1ni2rest at the meeiling hRa3 coOnviL~="
ORC that this is a major 1ssue =4’ £annot he Lg-~red As 2
result ORC is exploring wavs <o work with 1n-erested companies

in this area including:

o A series of seminars, for grounps of co—parn.es
or individual companies, that will address th
issues concerning the potent:ial scope of 1i
abilitv that companies mav face, how to rec
these problems, and how to take steps %1t
companvy to resolve tnese problems.

o A mee<ing group tha<t would concentrate 20 The
compensation for expnsure lssue.

e We have invited represenzatives George Miller
(D-Cal.) to speax a% the ORC meeting on Fehruarv
2, 1983. He intends to discuss his legislative
proposal on the compensation tO exposurs issue.
This should be a very livelv session!

We would appreciate vour commen<s on this subiect and look forwar:
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