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IN THE
UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

NO. 76-1028

GAF CORPORATION,

Petitioner,
versus
OCCUPATIONAL SAFETY AND HEALTH
REVIEW COMMISSION and
WILLIAM J. USERY,
Secretary of Labor, United States Department of Labor

Respondents,

and

UNITED PAPERWORKERS INTERNATIONAL UNION,
LOCAL NO. 681, AFL-CIO

{ntervenor.

ON PETITION FOR REVIEW OF AN ORDER OF THE
OCCUPATIONAL SAFETY AND HEALTH REVIEW COMMISSION

PETITION FOR REHEARING AND
SUGGESTION OF HEARING EN BANC

CONCISE STATEMENT OF ISSUE AND (TS IMPORTANCE
This case srose when the Secretary of Labor issued a citation to the
Petitioner GAF under the authority of the Occupational Safety and Health Act,
29 U.S.C. §5 651, et : eq., charging GAF with & violation of a standard, 29 C.F.R.
§ 1910.93a(j), which requires employers to provide certain pre-employment,
annual, and seperation medical examinations to all workers "in an occupation

exposed to eirborne concentrations of asbestos fibers....” GAF eontested this
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citation throughout the administrative review procedures provided for by the
Act, and before this Court, on its contention that the standard, and particularly
the language quoted, is ambiguous, void for vagueness, and the Secretary's
interpretation is arbitrary and unreasonable. The Secretary contended that the
meaning of the standard was that medical examinations should be afforded to
employees exposed to any amount of airborne asbestos fibers. Consequently,
even though the levels measured in GAF's plants wece below 1 fiber per cubic
centimeter of air, the Secretary contended that GAF had violated the standard
by failing to afford medical examinations to its employees in these plants.

[t is respectfully submitted that the issue Qt‘ whether every employee in
any place of employment exposed to any amount of airborne asbestos fibers
should be -accoraed a medical examination is of exceptional importance and
should be heard by this Court sitting en bane, because of the great numbers of
places of employment and employees which would be affected. As a point of
beginning, GAF showed in its Motion for Stay of Order of Commission, and
supporting affidavit, filed in this case, that it alone had approximately 4,200
employees in its piants which handle asbestas or asbestos containing products,
although less than 10% of such employees are directly involved in handling
asbestos or asbestos containing procducts. Therefore, to GAF alone, the issue in
this case is whether it must afford regular medical examinations to almost
4,000 employees who in the narmal course of their duties would Be only briefly
and infrequently exposed to any asbestos fibers.

[n addition, it was noted in the Occupational Safety and Health Review
Commission decision which is under review in this case that Congress, when it
~as debating the passage of the Act, noted that there were an estimated three
and one-half million workers "exposed to some extent to asbestos fibers, as are
many more in the general population,” S. Rep. No. 91-1282, Sist Cong., 2¢ Sess,

2 (1970 emphasis added), quoted at page 3 of the Commission decision {App. 87).
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Judge MacKinnon, concurring specially, points out that it has been reported that
there are high background levels of asbestos fibers in many geographic areas,
which could add to the "concentrations" of airborne asbestos fibers in
workplaces even though the workplaces involved no handling of asbestos or
asbestos products, {Slip opinion, page 5 n.3).

Thus, the resolution of the issue in this case affects a large percentage of
the total working population of the United States, as well as an unknown, and
perhaps even greater, segment which is exposed "to some extent" because of
environmental background levels, which segment may be more accurately
defined in the future and subject to the standard and enforcement poliey in
question_in this case. Despite this wide ranging effect of the Court's decision,
we respectfully suggest that because none of the questions involved in this case
are of such novelty in the field of constitutional law or involve splits between
the Circuits, it is unlikely that the Supreme Court would grant a Petition for
Certiorari should GAF pursue that option available to it. Therefore, the
judgment and opinion of the panel would be the finel judicial word on the
validity and interpretation cf this wide ranging regulation. We respectfully

submit that such circumstances merit a rehearing en banc by this Court.
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IN THE
UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

NO. 76-1028

GAF CORPORATION,

Petitioner,
versus
OCCUPATIONAL SAFETY AND HEALTH
REVIEW COMMISSION and
WILLIAM J. USERY,
Secretary of Labor, United States Department of Labor
Respondents,

and

UNITED PAPERWORKERS INTERNATIONAL UNION,
LOCAL NO. 638}, AFL-CIO

Intervenor.

ON PETITION FOR REVIEA OF AN ORDER OF THE
OCCUPATIONAL SAFETY AND HEALTH REVIEW COMMISSION

PETITION FOR REHEARING AND
SUGGESTION OF HEARING EN BANC

Petitioner GAF Corporation petitions this Court for a rehearing of its
Order entered on June 28, 1977, pursuant to Federal Rule of Appellate
Procedure 40, and respectfully suggests a rehearing en bane, pursuant to Local
Rule 14 and Federal Rule of Appellate Procedure 35. In its Order and opinion
entered on June 28, 1977, the Court, in an opinion filed by Judge Robb, denied
the Petition for Review filed by GAF Corporation from the Order below of the

Occupational Safety and Health Review Commission, upholding the citation for

e ol Sabt st
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violation of the Occupational Safety and Health Act of 1970 issued by the
Secretary of Labor to the Petitioner GAF. Judge MacKinnon filed sn opinion,
specially concurring in the judgmént of the Court. We respectfully show that
the issue decided by the panel of this Court (including Mr. Justice Tom Clark,
now deceased) is of exceptional importance and should be reheard en banc, and
that the Court in its opinion, and Judge MacKinnon, in his special concurrence,
overlooked crucial issues and points of law and misapprehended arguments and
points of law cited by Petitioner GAF.

The majority and special concurring opinions overiooked vital points and

authorities, and misapprehended other arguments and points of law raised

by Petitioner. .

A. Interpretation of the Regulation.

GAF first argued that the term "concentrations" of airborne asbestos
fibers clearly implied a quantity of fibers, and that a quantitative limit must be
interpreted in the term "concentrations” in order for the term to be reasonably
applied and enforced in a particular case. The Secretary argued, on the other
hand, that the term meant any amount of airborne asbestos fibers, because no
quantity was mentioned. The majority opinion of the panel of this Court also
reasoned that this term could not be interpreted to impose a quantitative
limitation becsuse it mentioned no quantitative limitation. We submit that this
reasoning merely begs the question. The vice of the‘ reg;xla‘tio'n Qrged by GAF is
that the regulation unaccountably leaves out a quantitative limitation which is
necessitated by the context of the term in order to make the term

understandable,
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As Judge MacKinnon pointed out in his specially concurring opinion, "no
person can discern from this language what degree of 'concentration{]' must
exist before medical examinations are required." (Slip opinion, pagel)
(emphasis added). Dictionaries in use by "men of common intelligence",

Connally v. General Construction Co., 269 U.S. 385, 391 (1926), define the noun

"concentration” as follows "l. The act or process of concentrating or the

condition of being concentrated...4. Chemistry. The amount of a specified

substance in a unit amount of another substance", The American Heritage

Dictionary of the English Language 275 (1373) (emphasis added); ".. The act or

action of concentrating: as a: the bringing to a common center... ¢: an
increasing of strength...2. 8 result of concentrating: & concentrated mass or

thing...3. of a solution, mixture, or dispersion: the relative content of a

component (as disolved or dispersed material) that may be expressed in

percentage by weight or by volume in parts per million, or in grams per liter...."

Webster's New International Dictionarv, 469 (Unabr. Ed. 1971)(emphasis added).

Thus, any person of common intelligence relying upon the dictionary
definition of concentration would expect a concentration of things to involve a
coming together of a certain amount of the particular thing. Moreover, in the
context of the chemical expression of a concentration of materials, a man of
common intelligence relying upon a dictionary would expect the amount of the
material in question to be expressed in terms of a unit amount, & percentage, or
part, i.e., a measure of the amount of the substance in question. In fact, the
Secretary in his Reply Brief to the Administrative Law Judge below in OSHRC
Docket No. 4008, conceded that "the standard necessarily implies that

employment situations exist in which medical examinations for asbestos

LLA 00109¢



diseases are not required.” Clearly, the Secretary concedes that there are some
exposures to asbestos fibers which trigger the requirement for medical
examinations, and others which do not. If that is true, there must be one
quantitative dividing line, yet the Secretary inconsistently denies this premise,
and the panel's opinion upholds this point of view. Thus, we submit that this
initial premise of the panel's opinion is elearly incorrect.

The panel's opinion indicated further that it was convinced that the
Secretary clearly meant to include no quantitative limit in the term
concentrations, because the standard as originally proposed had included a
quantitative limitation, which did not appear in the final version of the
standard. First of all, we submit that the panel's interpretation of this set of
circumstances is clearly not the only tinterpretation which could be made.
Rather, we submit that, if anything, the deletion of the quantitative limit from
the proposed standard (which we note was not accompanied by any explanation
whatsoever in the preamble to the standard as adopted) supports only the
proposition that the quantitative limit in the proposed standard was rejected,
not that the concept of a quantitative limit was rejected, since the quantitative
term "concentrations" was left in. [f the Seceretary meant to withdraw any
connotation of a quantitative limit from the standard, it would have been very
simple to delete the term "concentration” as well as the e;pres;ed»ggantitative
limit, without changing the meaning of the section (MaclKinr;o‘nk,h;;eéially
concurring, at page 8). As Judge MacKinnon also points out, it would have been
very simple and practical for the Secretary to state "objective criteria" for

medical examinations, whatever they might be, rather than using the ambiguous

term "eoncentration”. (Slip opinion, page 4).
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Further, we assume that Part A of the panel's majority opinion is also
intended to address GAF's void-for-vagueness argument against the term
"eoncentration”, even though the opinion does not expressly do so. The use of
the "egislative history” of the development of the standard is improper in
determining whether a statutory or regulatory term is too vague on its face to

be enforceable. See United States v. Harriss, 347 U.S. 612, 617 (1954); Fleuti v.

Rosenberg, 307 F.2d 652, 655 (9th Cir. 1962). In using the history of the
regulation to arrive at an interpretation which would cure the vagueness of the
term concentration, the panel clearly erred.

Under the void-for~vagueness doctrine, the test is whether the statute or
regulation in question "either forbids or requires the doing of an act in terms so
vague that men of common intelligence must necessarily guess at its meaning

and differ as to its-application....” Connally v. General Construction Co., 269

U.S. 383, 391 (1926). GAF contended that since the term "concentrations”
required a quantitative limit in order to make the term understandable to men
of common intelligence, either the Court must supply by interpretation such
quantitative liritation, if such appears from the face of the regulation and in
the context of surrounding regulations, or the regulation is void on its face for
vagueness. Judge MacKinnon, specially concurring, agreed .* the term
"concentrations” of asbestos fibers "does not provide an ascertainable standard
for those who wish to comply with the law." (Slip opinion, page l). His opinion
reasoned, as GAF argued, that the regulation on its face did not explain in any
way what was meant by "concentration”, and that the majority opinion "eaves
the matter complctely to conjecture.” (Slip opinion, page 2). Nevertheless,

Judge MacKinnon felt obliged to concur because he reasoned that the
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"concentrations" of asbestos fibers found in the Petitioner's plants were "not
insignificant", and because the record indicated that GAF "had adequate notice
that the Commission would construe its regulation to require physical
examinations at these 'concentrations' ", (Slip opinion, page 1) (emphasis added).

We respectfully submit that Judge MacKinnon, and the majority in its
opinion, misapprehendéd the state of the record in this case, and further mis-
apprehended the reach of the vdid-for-vagueness doctrine on the record in this
case. First, the regulation was not adopted, nor is it amendable by, the
Commission which issued the Order under review in this case. Rather, the
rulemaking and interpretative powers lie solely with the Secretary of Labor,
while the Comr;ission's role is solely to acjudicate disputes arising out of
contested citations issued by the Secretary. Therefore, we submit that there is
nothing of record to indicate any knowledge by GAF of how the Commission
might construe the regulation, once it had come before the Commission in an
adjudicatory proceeding. Further, to the extent that Judge MacKinnon intended
this comment to reflect GAF's knowledge of the Secretary’s rulemaking process
earlier discussed, in which the proposed regulation was changed in its final
form, we again urge that such rationale is improper in con:idering a void-for-
vagueness challenge. Third, we submit that there is nothing of record, either as
a part of the Secretary's rulemaking, or as an evidentiary mattet in this case, to
indicate what amounts of asbestos fibers are "significant” and what are
"insignificant." Indeed, as Judge MacKinnon pointed out in his opinion, the very
vice of the Secretary's interpretation of the regulation to apply to any amount
of airborne asbestos fibers is that it allows the Secretary, in his discretionary
enforcement role, and the Commission, in its adjudicatory role, to apply_ﬂiﬂq"the

future, on an ad hoc basis, whatever interpretation of “significant",
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"insignificant”, or "negligible" that it desires, with no guidance from the
regulation.

More importantly, however; if the regulatory term is on its face deemed
vague and not capable of clearly being understood by men of common
intelligence, this is not the type of case where the vagueness of the regulation
can be cured by reference to the facts concerning the particular party to whom
the regulation is applied. As this Court once put it, "the statutes that might
have been plainer [could be] applied to the infringing conduct of those who

should have known better," Ricks v. United States, 414 F.2d li], 1118 (D. C. Cir.

1968), but "this is not to say that a bead-sight indictment can correct a
blunderbuss statute, for the latter itself must be sufficiently focused to

forewarn of both its reach and coverage." United States v, National Dairy

Products Corp., 372 U.S. 29, 33 (1963), quoted in Ricks v. United States, supra,

at 1118.

This is not a case like the case where it was held that one should know

that "unreasonably low prices" intends to ban sales below costs, United States v.

National Dairy Products, suora at 34, or where one should know that "near" a

courthouse includes a proscription of "a demonstration within the sight and
p g

hearing of those in the courthouse", Cox v. Louisiana, 379 U.S. 5§39, 568-569

(1963). Rather, in thi>s case an employer, faced with. a _qg'ap”t_i;‘g‘tiﬂygJstandard,
with no quantity named, is clearly at a loss to determine what conditions
constitute a concentration, to which the regulatory proscriptions apply. As the
United States Supreme Court recently expressed it, there can be no "hard-core
violator" of a vague statute, where there is no "core" to the statute. Smith v.

Goguen, 415 U.S. 565, 578 (1374). Where & stature is vague, "not in the sense
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that it requires a person to conform his conduct to an imprecise but
comprehensible normative standard, but rather in the sense that no standard of

conduct is specified at all ...." Coates v. City of Cincinnati, 402 U.S, 6l1, 614

(1971), no violation of the statute can be found, because there is no ascertainable
standard of conduct by the person accused, nor for application by law
enforcement officials and triers of fact. "Until [the vagueness] is corrected
either by amendment or judicial construction, it affects all who are prosecuted

under the statutory language.” Smith v. Goguen, supra at 578.

In the Smith case, the statutory term which the Supreme Court found
completely devoid of an ascertainable standard was "treats contemptuously”
the United States flag. The Court found that no matter what the treatment of
the flag, the statute was so vague on its face that it could not be upheld under
any state of facts. We submit that the term "concentrations” is similarly
defective. There is simply no "core” which is obviously in violation of the
proscription of the regulation in question, Whether or not GAF plants contained
a "significant" or "negligible" level of "concentrations” of asbestos fibers is
simply impossible to determine from the face of the statute and common under-
standing of the terms used. Yet, the standard clearly could be made precise,
unlike the cases earlier mentioned where precision is impossible. Therefore,
GAF could not be prosecuted as a "hard core violator" clearly upon notice that
it fell within the ambit of the proscription of the regulation. We submit that
both the panel majority and Judge MacKinnon, in his specially concurring
opinion, overlooked this critical point of law in concluding that while

"concentrations" might be ambiguous, it was not vague as applied to GAF.
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B.  Validity of the Regulation.

Under the subsection of its opinion corresponding to this subsection of this
Petition, the panel majority rejected GAF's argument that the Secretary's‘
interpretation of the regulation was arbitrary because it was inconsistent with
his approval of a different, and less restrictive, regulation adopted by the State
of California. We submit that the panel misapprehended the statutory language
relied upon by GAF, and consequently failed to address the issue raised by GAF.

Briefly, the Occupational Safety and Health Act provides for enforcement
of state standards by state authorities, where the Secretary of Labor has
approved the state plan and permitted the state to take over enforcement
functions. As the panel majority potnts out, however, the state plan may be
approved only if it "provides for the development and enforcement of safety and
health standards ... which standards (and the enforcement of which standards) ...
will be at least as effective in providing safe and healthful employment ... as
the standards promulgated under § 655 of this Title ..." 29 U.S.C. § 667(c)
(1970). The Secretary has approved the California plan which includes asbestos
standards corresponding to the standards in question in this case (majority
opinion, page 10).

However, the California medical examination standard, like that
recommended by the National Institute for Occupational V_S_afety’apg‘d_lf'{:eglth (see
majority opinion, pages 6, 7), requires medical examinations only if the
employees may be exposed to concentrations of asbestos fibers greater than 1

fiber per cubic centimeter. General Industry Safety Orders, 8 CAL. ADMIN.

CODE, Ch. 4, Subch. 7 § 5208(j). We submit, as we argued to the panel, that the
Secretary's approval of the California standard as "at least as effective as” the

federal standard rendered his more restrictive interpretation of the federal
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standard arbitrary and unreasonable-if the California standard of 1 fiber per
cubic centimeter is at least as effective as the federal standard triggered by
"concentrations”, then "concentrations” must envision a measure of 1 fiber per
cubic centimeter or greater.

The Secretary argued, and the panel majority concluded, that the
statutory measurement of "at least as effective” applied only to the overall
California plan. Therefore, they concluded that since there were certain
elements of the California plan which were better than elements of the federal
enforcement scheme, it was reasonable to conclude that overall the California
standards as enforced would be at least as effective as the federal standards,
notwithstanding a difference in degree in the medical examination standard. As
Judge MacKinnon pointed out in his opinion, and GAF argued, other elements of
the California plan, and the number of investigators, specifically, are not
germane to the issue. The statute very clearly provides that the plan must
provide for state standards which will be at least as effective as corresponding
federal standards. If the feceral medical examination standard is triggered by
any amount of airborne asbestos fibers, than the California medical examination
requirement clearly is not as effective as the f{ederal standard in its
requirements for medical examinations for the protection of empioyees. As a
corollary, the Secretary's approval of the California standards as "at least as
effective” the federal standards must be read to mean that the federal standard
was no more restrictive than the corresponding California standard.

Therefore, we submit that but for their misapprehension and
misapplication of the ;tatutory measure, the panel majority would have agreed
with Judge MacKinnon that it is improper for the Secretary to be allowed to

take an inconsistent position with regard to his own mecical examination
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standard, when he has approved a different, less restrictive, standard to be
applied and enforced 1n the State of California. The only reasonable course for
a Court, in viewing the Secretary's conduct, in order to remove the
inconsistency, is to interpret the Secretary's standard no more restrictively than
the California standard which he has expressly approved as sufficient under the
Act.
CONCLUSION

In view of the importance of the resolution of the issue before the Court
to emplovers throughout the United States and millions of employees across the
country, GAF respectfully requests that the instant case be reheard en banc by
this Court. Becau.se the pane! misapprehended arguments of the Petitic;ner
concerning the interpretation and constitutional validity of the regulation at
i1ssue, and because the panel apparenty overlooked certain aspects of the body
of law underlying the void-for-vagueness doctrine, it is respectfully urged that
this cese merits reconsideration b, this Cour! sitting en banc, and that this
Court should vacate the judgmen: and opinion of the panel and reverse and
vecate the decision below by the Occupational Safety and Health Review
Commission.

Respectfully submittec,

STOKES & SHAPIRO

[ra J. Smolherman, Jr.

Atorneys [or Petitioner
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OCCUPATIONAL SAFETY & HEALTH REPORTER

ccording to the report, OSHA. under Section 1960 31, not-
.y should not be vxpected t0 Process « costipiaint if the in-
sai complaint procecures of the Jgency n question have
been pursued first However. where (5¢iA Jotermines
L 3n agency's procedures fail to mect  the :pirit or in-
" of the Act. ‘final dispositton " of ‘e ¢nmipiaint 5y the
acy 1s not required before the enpluvee can wake the
plaint to OSHA The report also noted that agencies
407 e the proper safeguards to prevent rectimnations
in. nployees mak.ng complaints

report by an ad hnc commitice responding to a House
!y on federal workplace safety and liealth also was ap-
-ed by the council The report, submitted to the council in
ember (Current Rcport, November 1l. p 719)., was
2pted at the last FACUSH meeting with the provision that
nents from interesivd parties ce sonc:ted and incor-
ited into the final version. Joha M Kanak, chairman of
id hoc group. roted that comments had teen reviewed
«  ~d into the repor:, though the docuinent rematned
e ly unchanged' except for munor rephrasing
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JARANTLESS INSPECTIONS INVALID.
ATE SUPREME COURT UNANIMOUSLY RULES
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Sunreme Courd ard lewer cleral coret detiiens on
-antless adrumisitative searches Lol fosien s amdimg
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o Amendment o the U S Constitutiun, Justice
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- than that of the federal Consiitution LS inter-
sen s reinforeed by the explicit recognition of the right
woacvan Article [ Section 22 of the state consutation.
nowitz added  bunding that the emplewer had a
~ihle expectation 6i privacy, the codr! devrminad that
3ily sanetiencd warrants must be ool el velure the
vt may o compedled 10 SUNMLU LG s, vl
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.2ic cause hasecd ot the U S Scurerie Courts 188
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C:zncurring Cowron

Occupational Safaty & Hesitk Repacter

v. City of Scat:le (387 US 341, the companion case of
Canara If e were free of the federal restraint, Boochever
said he wouid upnold the warrantless inspections under the
Aldska statute and case law Such laspections of worxplaces
are n6l unreasunaole, he argued. because “awners of com-
mercial prenises shouid 0e aware that the OSHA law
requires inspections, ' and therefore would not have a
reasonable expectation of privacy

Enforcemant

ASBESTOS MONITORING NOT REQUIRED
UNTIL FIBER RELEASE SHOWN, OSAHRC RULES

The Secretary of Labor must prove that asbestos fibers
are benz released into the a:r and not just that a ‘genuine
possibulity’” of release exists in order to establish that an
empioyer must monitor asbestos levels. the Dccupational
Safet: and Health Review Commussion ruled Mav 12,

The 2 to I decision in Gandyear Tire and Rubber Com-
pany (No 13442) affirmed the order of Review Commission
Judge J Puul Brenton dismissing the secretary’s complaint
that the cotmpany had fatled to monttor asbestas levels.

Thre judge ruled that aninference that ashestos fibers are
released duning the removal of asbestos pipe irsulation and
1y Teplace~ent with nonasbestos insulaticn was not sup-~
por' i bv theavidence The judge conciuded that monitering
is nntoresued just beczuse ashestos is present and 1 yse

fnailireueg the dismissal. Review Cummission Chairman
Frone R OBarmiurejecte the arguntent that the secretary
ents hax 13 chuwoa cgenune possibility of release of
asbu~ios Libet s before momtoriag s required Cummissioner
Rokert D Alowran concurred -

The comymision added that where release of the fibers
can~c’ oe ‘rterred from the nature of the employer’s work
procuices the emplover's fallure to monitor s notin viola-
ton af e memitaring requirement The Review Commussion
atformet e wdye s finding that the evidence did not sup-
port un int-rence that asbestos fibers are released

{n4issens Comunssioner Timothy B Cleary said that the
occun.tioral safvis siandards require an emplover to
Moo asuestos fiber lovels in the air before steps are taken
o present emplesvee exposurce to the hazard. It is plam
error ‘o attucn any sicuficance to estimates of fow concen-
tratinns In Adetermiming whether the duty to monitor at-
taches Moniinring standards are intended to supplant such
estimiates an maller how rehiable they mav be,”” he added

This dec:s:on 15 reported at 3 OSHC 1473.

Cotton Dust

EXE*PTION FOR PROCESSED COTTON
URGED BY X!MBERLY-CLARK CORPORATION

The K.:nerly-Clark corporation, writing in a post-hearing
cormment Jora 5 urged an exemption of processed cotton
from tne Gorgpatanal Safety and Heailn Adimrusiration s
proprsed = reton dust standacd

The 3gas~v currently 15 reviewing the rerord of public
Aearirzs - one oreposal which concluded May L7 «Current
Pepor: Mun 19 0 1364

Robert E  Freer. Jr . staff vice president of
Ko, o re sferred o testimony given duning the
ararirz 5. an Y ocal of Health [ndustry Manufacturers

Asscciat.cn G Briggs Phuiips
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Fiscal Assistance Amendments of 1976, which allowed the
use of revenue sharing funds as state matching funds.

Money from the following sources cannot be used as state
matching funds. OSHA noted

» Federal sources other than the general revenue sharing
funds provided io the state under the State and Local Fiscal
Assistance Act of 1972, as amended

» Funds provided to the state as its matching share uncer
arother federal grant.

he amendment will appear i a future supplement to the

...ference File

Litigation

COURT RULES MEDICAL EXAMINATIONS
REQUIRED FOR WORKERS EXPOSED TO ASBESTOS

Employers whose emplovees are exposed to airborne
astos must provide medical examunations for the
~urkers, regardless of the levels of exposure, the U. S. Court
of Appeals for the District of Columbta Circuit ruled June 28
The court’s decision in GAF Corporation v OSAHRC
and Dunlop (No. 76-1028). affirmed a ruling of the Oc-
cupational Safety and Health Review Commussion reported
at 3 OSHC 686, ’

This case arose when the Secretary of Labor charged GAF
with violating the asbestos standard. 29 CFR 1910 9la:1:
rsubsequently renumbered (e [9{0 100L(j}1 The standacd
requires that emplorers provide ceriain preemplovment. an-
nual. and separation medical examinations to ail workers
“tn an occupation exposed to airborne concentrations of
asbestos "’

GAF argued that the commussion erted 1n tnterpreting the
regulation to require medical exarmninations for emplovees
exposed to the relauvely low concentrations of airhorne
asbestos found :n GAF's plants. The employer asserted tnat
the word ‘‘concentration = impites a quantiletive amount
Because the disputed section does not specify any quantity of
asbestos. GAF reasoned that the section should be read toin-
c'ude the five-Niber limit of 29 CFR 1910 93atb Reject.ng
the firm’s argument. the court noted that the standard s
medical examination requirement 1s stated in the
paragraphs reguirinz preplacement. anauval. and term
tion examinat:ons \ccordingly, the court concluce thas -
standard requires medical examunations for all thase i oc
cupaticas eyvposed Lo zirborne asbestos in any measuradie
coneentration

The cour: also rejected GAF's contentions that the stan

-3 is vord Secause it was improperly promulzated. s -

sistent with e Qccupational Safety and Health Act. and
is arbitrary irrational and unsupported by the evidence

In promuigating the standard. the secrctary acted
reasonabls and oa sybstantal evideace tn requiring medi~2!
evamunations for workers evposed to any conceniration of
sirborae asbesics catner than hmiuag examinations to Lhose

ovposad 15170 ncloer leverrecan r"endv‘d 2% the et~
[nstutute for OLWJJ wnal Safety and Health, in the court's
opiniun

Fyrther chailerging the standard as tnconsistent with

L GAF con 4 tnal the examunations, ineifect, 3r2 2o-
ing used as 3 form of research and that undar the Acl the
Secretary uf rioalin Eaucauon and Welfare tHEW. must

pav fur mediit 2aaminations used as research Howeuer
' court avted tne Act does not require the Senretary oY
HEW e :cal examinations used as resear

mor tudoso Inadaition, the court absar
m2 eNaInnLle r>ace to e provided primaridy fur the protee-

Copyright

tion of an emplover’s emplovees rather than for purposes af
medical research.

Circuit Judge Roger Robb wrote the court's opinign whica
was concurred in by retired U S Supreme Court Associate
Justice Tam C. Clark, who died tefore the opinion was
entered. A spectal concurring opinion was filed by Circuit
Judge George E. MacKinnon.

In his concurrinag opinion, MacKinnon suggested that the
commussion should clarify the standard in question o Zive
other persons subject to il reasonable nolice of what
measurable quantty of airborne asbestos triggers the
medical examination requirement. 'Regulations that have
the great importance that this regulation has to human life
should be written 1n more precise terms — so people of ordt-
nary understanding can determine what course of conduct
is being required of them." 1n MacKinnon's opinion. Nathing
would be lost by requiring the commussion t0 siate 1
specific objective standard, and everybody would denefit.
MacKinnon added.

This ruling will appear in a future Decisions supptement.

Hagith Hazards

OSHA NAY ISSUE EMERGENCY
TEMPORARY STANDARD ON ACRYLONITRILE

The Orcupational Safetv and Health Admimisiranionss ro-
Guesting perument data on acrvionitrile. a poss:aic car-
¢ rogen to determune if an emergency temporar siandar:
shauld te issued on the substance

Acryionutrile, which is used 1n manufacturing acrvie
fibers. syathetic rubbers, and plastics. has been the subiect
of recent studies by at least two major manufaciuting firms

-Current Report, June 30. p. 139,

Results of those studies reaching OSHA indicate that tte
agency's current standard for the substance may
ficientiy protect exposed emplovees.

The USHA request for information appears in tho Full Tex:
sectton of this Current Report.

OO SuL-

Pragram Directives

OSHA ISSUCS HYGIENE MANUAL CHAPTER
ON RESPIRATORY PROTECTIVE EQUIPMENT

Improper selection of respirators by employers should se
cited as a serious violation of Section 1910 134 4f 2 sericus
exposure to LoXIC atr contaminadts is involved, accora:ing *
Occupational Safety and Health Adm:nustration Prugr
Directive 300-9.

The directive, which sets forth guidelines for inspection of
respiralary protection equipment. wiil be added to the OStlA
industrial Hygiene Manual as Chapter 12

\n acceplable’” respirator pragram,
direct:ve should include 11 requirements All of ti2se re-
quirrents shonld Se considersd :a thspection ol

‘ziace ‘where air quality 1s a potential hazard -
Wwif requiiements are

» Tne emplover shouid have a written standar< onerating
oracedure for the selecticn and use of respiraiors Ao
aperations and tn emergencies.
2irator selection should ze 2ased on the hagar
employee 13 exposed
or snould Be nstructed an the proger us2 2o
of respirators

according o n2

]

m
W

Atz rs lnc

LLA 0CL106



