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IN THE CIRCUIT COURT
TWENTIETH JUDICIAL CIRCUIT OP ILLI

ST.

PRANCES E. KEMNER, et al.,

VS.

MONSANTO

Plaintiffs,

COMPANY, et al.,

Defendants.

CLAIR COUNTY

NO. 80-L-970

Before the HON. RICHARD P. OOLDENHERSH,

TRANSCRIPT OP

March

APPEARANCES:

MR.
MR.

MR.
MR.

MR.
MR.

REX CARR
JEROME SEIGFREID

TRIAL PROCEEDINGS

13, 1984

On Behalf of the Plaintiffs

KENNETH R. HEINEMAN
JOHN R. MUSGRAVE

On Behalf of Defendant Monsanto

ALBERT SCHOENBECK
STEPHEN M. SCHOENBECK

NOIS

Judge

On Behalf of Defendant Norfolk and Western

SAN
Official

DRA ROE
Court Reporter
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BE IT REMEMBERFD AND CERTIFIED there heretofore, on - e
. .

to-wit.n March.13, 1QBB being one of the regular Judieial

wlL [

days of thie Court the matter as hereinbefore set forth came K

" . -

-,

al on for hearing before the HON. RICHARD P GOLDENHERSF, Circuit

MR.,STEPHEN SCHOENBPCK'. On page 81, 1t's not really L

-

]

ot

”Judge 1h-and for the: Tientieth Judicial’ Circuit, State of i
:1111n§3§§§iﬁl;é&%%gggéiéﬁfw'séi*i%a;r County Building, | ;;‘
ZBelievz‘i;:iééihéégif’ééénty, Illinoié, and ‘the. following was
gad of géco;ALﬂﬁélgit.?;?%i§i:?i%.~frf';;“L-r'f;ﬂﬂf ; fﬂr,,ﬁ
o s s e T
X (The following proceedings‘were had. 15 eﬁambera, 1?«
‘- with_ Court and coun;el preaent and out of the péesence
e and hearing of. tha Jury )  f; : . ‘ _n' B : ;"
. THE COURT- on’ Cruﬁ#iltaﬁ's deposition; we stopped at :
page 80.';.;1’.} ﬂ”:f;;fif::‘. L  :ﬂ ‘”;L“‘"'N;ih ?L:}“'j ,;“

an objection, but I bhink 1n my question at line 7, 1t B8, :iﬁ;<
now;usir, there had, been.J I believe I had an "1f“ 1n there,~f 1
1f there had been anf c&ntamination. K' | f.”:' ‘ .
. THE counm. Yes.- ﬁéw,wéir, 1r there had been; 1% wali - ‘t!
read. Okay. on page 83,.line 19--’ Oh,'that's Jﬁst a questi&#.‘
I gﬁess 19, 20 and 21:.'6n‘page 83, line 12, are you adopting o
that objeotion? - *‘q e S  ;1} ". ' :.;11'
““;j MR. CARR.: No, Your Hoﬁﬁr.t ; _E "mf}kj==5§1 3y ‘JP:QN: ‘.
BRI SR SR T P T R T PR
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e m cdtx’iafr‘. s° lines 12 and 13 a:-e out- - B‘L, 1ine 5= 8='e F".“

4 . v- . ’..,

adopting that obJection? EE IR 'tf'.:j

~ . N ‘
- , - A . - -

MR.rCARR:g No,eYour;yonor.q;fllﬁ R W

r LR ¥ R P P ;‘Ja T "2 r*g :.,.-._,':‘.‘ LT REER A
4 . ' - : . - .
: e THE COURT:"Okam.Sand 6 arenout. S

‘ ‘ . . .." EE + ) : 1
S - 'I', -

12

14
15

16

17

18
‘9.

2

=

OEﬁBEC ‘I would think 7 and 8 should

' »
',\l,vui . ‘.

MR. LSTEPHBH sg?

Y -
'r "4

o
v(
>

%

o

T

s

"
?
“t.

- -.rr- —u ~__.‘g‘

-]

.txnot be-read, . ‘-W ' o L

K ,,eﬁ. ,|~'- . m £ s ". . PN
.‘sig( 5“ .“‘A “;_‘*'\;;,. .

LS ‘

k't THE COURT: Yeah, 8 shouldn't be in alao, you're right.

85, 11ne 20, are you adopting that.oﬁﬁeotion? l o o
. MR. "CARRY . Noj, Your'Hc‘mor.n L ST
3 mHE COURT.‘~20 and 21 &re out.A -: ;: - L
. MR. GARR" Judge, he didn't ansvied the question on ling'

16‘ that. should be taken out. 2“;1";57-:f {V ~\ ftﬁ-j ,

‘THE COURT.. Yes, he asks the, other question on 23, right.

)

_ MR. STEPHEN SCHOENBECK'l YourvHonor,'the first words in

n
-

the line of 2? I thinkhshould be out because I strike the starc;

i

of my question, maybe Just start with "can" at the end of 11ne

- » ‘ b . . :
. ' . .' W2 : , v , oyt - M . v 1
e, e . . . T . ]
.2 et T e s L CENE .
' - Ce ' « 5 4+ - - . .
- - . . . RS - . ¢ - * ' -

THE COURT Right, exactly. So 1t will read, can you' tell

1.

86 11ne 15 We don't nead Kersting in, again, do we? And

s

-

page 91, line 25 are you' adopting that obJeccion? . ,:i |

aa . * LR
n Kl

.r»m.‘cmm - No, Judge. , DO F ‘. SRR P

- . . RN
e - ' v s “_ . el
.o =

[ “.' i,

. THE ‘couRT: Okay.- ﬁnd 96 11ne 12. Seems to me that thia A

whole thing—-' how about striking everything between 8 and 22?

Lbs - _ N ma.f cmn- I haven't read 11: yet, Judge, Iy still laughin
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. ‘ 'I'HE COUR"I‘; xe All} ",}@P.t, , ‘*P&g? 10’4—-, I'm so?ry. Mr."'-

:3 , Carr; d; you.%aﬁé=}ﬁyeogjec£2;ns ﬁetween 80 and 100? : :'

ak :}:i MR, (:,tum"‘mr'a;;.g"-‘{:’?1 "%;f o Lo
St mHE cotri: nﬁé-ydﬁ:ﬁavé éhy obJectith? BN

fﬁ‘ : {.:,MR.HMUEGEAQE:;‘None, ?bur Honor.;;i‘ '”ﬂ”,flﬂ - :\i

T {'v-:THE CGURT°; Do you'ha;e ;ny ébjeétions betwéen 80 ané'.éﬁr}
'.?;: 1oo?kv g:‘.~ | '"”%, ; L ,71.j .' B

'? - .ff;ﬂMR; STEéhEN SCHOFNBECK., Yes, I fﬁink a co??ectién at .
0 page 87, line 12 I think th eword toxic should be toxin, -

?{:' put the g on' “the end 6} lé.; :J ﬂﬁ'ﬂgfgk “}E?ffi e 7 :

2 - THE. counwf Okay.-ii :,;‘J" =“ﬂ"jil :-;' . h.{ “

‘MR.

STEPHEN SCHOENBF CK :

The, other thing wal at page 97, .

|
‘ . 15 .h.
l '61’3-_"

17

18

19-

20 | 5

21

‘

have to look around the building and stuff 1ike that.

know that that really needs to be read.n (?fi
THE COURT. Anybody obJect to taking it out? )
B CARRO NEO_‘.‘ '. -.‘ "‘ -".l_ ~‘» ‘ D ‘J iy i

',THE connm-

~' x

EE

1

.

ny

o

<

l‘

Y

hottom of 96 and. over onto 97, there's -8, lot of back and

v

forth about whether.he was able to find reoorda and he'll 3'? -

',!q., i

Okay, so from 11ne 2& to the bottom of the L L

A4
‘r.‘ N o

I don't ““. :

page onr96 between 1 and 8 on. page 9?; I guess that's all

C 24

22

r-"

BRI

"

¢

' Just records and files.,- o L ﬂ ne -
. , f T * ~rf . S - < < N "_
Al MR MUSGRAVE: How far down on 97? NI T RS N
sl i .L“,,. ,‘,-‘“ N e
eyt ) = : A:I'}:f‘ B :
THE COUR'I'" ' Through 8 that 's Just back and rorth. " i SR
W "“ :‘_ “ “\,.'!4- v --"_-‘.q o ": L ’ﬂ 7,,\,‘ .. , L " : % ‘ . ?‘.‘. | ; ::’ ' .‘.-'
' e ":, A 2 - n = I SRS . P R
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to the exhibit and also--:i“‘ "Q ;o

3

]

P

3

J

Fos

EMR; CARR' Yes. a?.ffz S ¢j='* .

Mith‘all the other dates., I don't know whether the reporter

v
-

.r

THE COURT‘ m’at May 27 - I. ":‘ I_,".";:: N ,:' . ‘;”.. | . ’ .I.. ‘.

; <o re
1 - - .
i

MR MUSGRAVE. Yea, 19n't 1t Apr11~27th3 yf R-ﬂf;

B .
' ! ’ .;w b v.. N . ]

imng CARR" What. page? X=L,Q~J"nq7, ;;-;: A

MR, MUSGRAVE:  Line 7, page QoL

, : EA
v S . v, .

took 1t down wrong. IR TR “';“'%‘ . ‘

R . SEe N Pl R < f ) -

. - - 4
RN - -~ X
% .

MR. STEPHEN SGHOENBECK "hat 15 1ncorreot.

v .o ‘

memorandum.*dw T R LT e

-~

“MR. CARR- If that* 8 what's 1n the memo.: ffnk"

‘) MR, STEPHEN scaonungcx-= That 13 what 1s in the; mefio and.

l|r

THE, COURT- Let s change;it to April. -Fine; -dkab;l fﬁ;

-;\.‘
"y

Nothing else between 80 and 100.- Page 10h 11ne B

R \..‘r::

'“Ma. STEPHEN SCHOENBECK.i I'm sorry, Judge, pase 99, there

was another typo. On 11ne h that 2 8 should really be .28.,

WY
> o * ..
v S

W 13
PPN . A i ,‘_' ' PR PN
[P [ - R :
.~ ~ - f ]
B . . . o F - “ » . .
yr ! " T, .

THE COURT: -The'bcé? 5“1 o

A

MR STEPHEN SCHOENBECK‘ -Rigﬁt.‘-IE;s 1ﬁéérreht'aceo§dihg'

8
tie - L™

e 4. L . ‘ ! ~

r * . F

THE counr- You e, referring o' line 1o, the ocP? el

L]

MR.- STEPHEH SGHOENBECK' That's correct. S A

R y" n .. A - .

THF COURT. Anybody object to changing 1t to .28?

TN

s . f - - ¥
S ey N r . J' T L4 . “ .._' . -..n{, ':‘. -
Lo Pl . - - - . . Tz, T ry fE
LR N [ ; ‘ Sy 1 Lo - e c e T *‘r,_
- ‘. oo i e, vy s . - 5 - ‘ P . L :
V- o T, R ,} ‘. = o PR P - o
-~ .t Vo LT, e e . o ! K - > [ ,
- . <

'
&

as 18; 1ndicated from lower down on the page and also 1n the 'J"

YN N
MR"Mq§GRAV€"‘I d°2have °“e thins: Judge, on ‘page- 90. T

! # AR A etk 3 ‘ ‘
line 7, I think that date 18 wrong. " It Ts 1nc°ns 1Btent : “:f .
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:3|I¥;f"_f},.f_?§ THE - counw- Okay.r Line 8 13 oh'f T AP
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;fﬁf?fcﬂfoﬁB ‘line 15,Vthat 18. aléB'Tﬂéggé' obJection."fﬁ?z {5'1.:11J ii;Ll ;; .

17 rmosomas: wgmara s

A :« THE counm-' All right,'line 15 through lm~are out.: RSN

- 1377 ' 5 ~"»; o “”i T
; " ol MR MUSGRAVE And 21. - : '.-—"'n ,_,“ T N B
AU ,x;L'Tl;’ THE counm: Rightw»,Are you withdrawing that? ,;‘ SR IERRET
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objection?

Missouri area.

THE COURT: YLine 6.

MR, MUSGRAVE: I'll withdraw it,

And 1ine’22, another

THE COURT: All right. 6 iz out.

MR. MUSGRAVE: Withdraw'it.

MR, STEPHEN SCHOENBECK: Your Honor, we would ureserve
the objection as calling for hearsay, it relates to an entirely
different incildent and strictly hearsmy as to what was in the

article about what was some other problem with dioxin in the

THE COURT:

Overruled.

I don't think so.

I think

That's Theiss' also.

Are

Page 110, line 10.

it"s proper.

you adopting that?

MR.
THE

MR.

MUSGRAVE:
COURT:

CARR:

All righﬁ.

We(li withdraw if.

And linesl® and 20.

He asks & question on line 23, .
THW COURT: Okay, 80 18 through 20 ought to go out.
And I gquess the first part 0f 22. And we'll start with, anyonJ

.And tha comment.

seen. So 18 through 22 are out.

Page 113, line 13, that's Mr. Seiéfreid. I guess 13 through

17 ought to go, through 18, ought to go out.

MR MUS"‘RAVE' .

l
4

THE-counmi

no, wait a seoond.ﬂ Lot's get ‘rid of 12 through 20.

.t

A

:'ll"t

vell, if the question is read baok, I quess~-

.
ia{i_;

12 through 20 out, you say?

l

. I think.
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15
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19
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21

22

24

13

23 .

that's it.;~¢lzﬂg

Lgoing to move that his answer be stricken as not responsive

"9 I would move to strike as being non—responeive.

‘I think it's re3ponsive.

,' what you want answered and he anewers that.

- have any;objectione between 100’ and whateVer the last page of

‘this deposition ie,

. SRR : ' )
o .MR BTEPHEN SCHOENBBCK: Your Honor, ‘at thie point I m

to the question I asked. Re tells me that my queetion is not

' relevant ‘and it'e a non-responsive ansver to the queetion there.

J

THE CQURT: The question that starte on 3.

- nn'“emmnaéu'scnonnnncxav Yes, eir, the‘answer on 7 througt

‘ THE COURTs Let ne reed it again.

Okay.
MR. MUSGRAVE- Monsanto will join in the objection.
THE COURW=‘ No.3 I diaagree because he's talking aboutf

something that he thinks is part of his opinion and is

preliminary to his reaching an opinion on two possibilities.

A,

I would disagree with both of you '

and keep it in. And then you clarify it on the question on -

But I think what

he's talking about is: part of a component part of his determina{

of poseibilitiel, and I don t think it's. non—responsive.

I don t have anything else up to the end. Anybody

T g -“‘ﬂ.

(31

}‘vj;’-’}-‘ \\n,

DAL
116?
l ,"~ ‘?"l ."\

. MR. CARRM, I ll>object to the last, beginning on line

>

.Mr. Carr, do you have any objeotions?_-

tion
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THE COURT ~.On 115 where?

MR. CARR:. Beginninq of line 15, the re~diract

. axamination by Mr. Theiss.

THE COURT: Okay.

i

. MR. CARR: He's prafacingrtha-Question with the fact

‘that Mr. Seigfreid asked him about a June '82 article, so

he wrote a June '82 article on contamination and then he goes'

into an entirely new‘andrédditiohal poiﬁt of whaether or not

1

the FDA has established an acceptabie level of dioxin, has ©

'nothing to'db'with the quéséions that have gone on theretofore.

It calls for hearsay as to what the FDA has done and it’'s
certainly outside the scope of any cross-examination that

took place on the part of Mr. Seigfréid. ‘I don't think anybody

~ asked in the entire denosition any questions ahout “the

' toxicityiofndioxin oraanybody [ knoqladge.' No, ha does ask

about;- I think the"only bbjection that can really be made on

is- hearsay,when it ualls forfwhatithe FDA has eqtablishad

S b Lo
.
*.‘ g

as an acceotable 1eve1. ;

MR. MUSGRAVFz “Mav I respond?

THE counm- Sure., ‘.,,\ul,~
. O S

MR, MUSGRAVE: Your Honor, this whole topic was gone

; into by My, Seigfreid,,l think Lif you 100k‘at'page 109 you sece

|- him asking questions about dioxin being carried:by fish and

it

A . . 4 o . ' I .l s
N " PRY ¢ 3 = Fa 5 "y 1 1 . -
2 . (IS — - o . [
§o.ont . " e s T T | ot L. , A .
4 : - . s

. the preparatory remarks’talked dpgut this man reading an artic'e‘{n

, . ,

AL ' : ' ok T

I R
S
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' about dioxin and there is ‘testimony in here about his own

3 f

‘studies anq artioles he's writtern about dioxin, inoluding-—

.
g

'I'm trying to £ind the reference with,régardto £igh. The whole|
farea was oponed up and gone into and hearsay téstimohy was |

called upon for this man's opinions, and all this is is cross=

examination with regard to that ‘and it's totally proper 1n

'light of what's preooded it in- the deposition.

 MR. CARR: Your Honor, I agreé, I'll withdraw the

:objection.

THE COURT: Okay. Do you have any .objections between 100

and 116%?

MR. ‘MUSGRAVE: None, Your Honor,

THE COURT: Do you havé any?

o+ MR. STEPHEN SCHOENBECK- Yes, Your Honor. Page 105,

Ty e, It

: ST R S S

“lines 21 through 25 the witness is being asked questions that i‘

Y

‘are repetitious of his tastimonv Erom when Mr. Seigfreid

L. . a

'cross-examined him earlier, and I uould refer spacifically to

page 32, 33 ' Thé'man'sftestimony at 195 and 104G, 1ino

to 18, he's just asked to rapeat what he saideaarliar in

the depoaition ahout ohservations he mada as to the-
discoloration of the wator, the observation of dead fish and
the small. Thia Y- all repetitious £rom the mate;ial on pagas

and- 33

Pt

v

' ' ¢

] ' . . ' Dt : .

T T i - e "~ & LN ¢

x ) 1 . i i -

‘ ' i LA 1 - 1t - 10 L ’ ‘.'-\ M

- . - ‘ . ' N LI '

W 1 - 1 < ‘ . . s

L A Y h o - . . = .
A . : » -

> . f" . ; ; .

" ]

et

i
|
, : ! ' : . .
MR. MUSGRAVE: Mondanto would join in the objection. . .: [

32
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~eourt. reporter took 32 and 33.s0 I don't have 1t.

|\ saying this is rehabilitation basically?

' Ry . . E *
EE C e ; . v K]
v 4 » ] = . "ol .
L ER ) e \ 4y v .
R kN L ! * - y 4
e ¢ oo, oy o r-
1. ' ? AFI . " YIS ] . s
L . . - ¢ - ¥ - ) :
. I's - ) 5 . [
‘ d . v ] ‘ t a
) : 1 . 4, y ar - .
H 2
iy 8 * ¢
x ' * H
1 w 2
"
.

"TﬁE'GOURT: boﬁyou'ﬁave'anything to say?

\

MR:«CARR: Your Honor, if my memory serves me right,

.they challenged his observations and what he saw and how mueh

‘of 1t was his own knowledge and went into what he was able to

detect and where the fish count took place and Mr._Seigfreid'

examination--‘

4

" THE COURT: -

So you're

MR. CARR: Yes.

THE COURT: Okay. I'll overrule the objection.’

~ MR. STEPHEN SCHOENBECK: Nothing further, Your Honor.

THE COURT: Great. .Let's finish up the deposition.

.We stopped at page hd.

¢

MR. CARR: ,ud; Your ﬁonor,'at line 7.

THE COURT: -Okay.
. (Court convehéd and the':qllowing ﬁrdqeedings‘
. -Wé?? héd,'in;open court, in‘the presencé and
hearing of the jury:)
o

THE COURT: -

.MR. CARR: - I think we are ready, Judge. °

,; P

. THE COURT' Okay., Go ahead..'
! Ty J L oaeld ,‘ * AN .
. A B .
(Mr. Seigfreid and Mr. Garr then continued to - |
C e S e ey rrn &L A
L u pos N ." 1_,;,-_, , 'l ; . 1 . “_ o o . - . -a
A 3¢‘ ! ‘!'}‘ ‘o -':“ "‘r.'-h.- -.t P 1. - 11 - =' : .-'u‘:" 1. i~.."-' P ] "‘ d". .
8. O -~ . N o "
P 1, S . ! a :

You'ré~ﬁalk1ng abdut whaf, on 32 and 33.. The

Good mornlng. , . Sk




FORM IL 24B™
- ;

. L. .
PENGAD CO., BAYONNE; A.,J, 07002
. (e .

10
11

12
13
14
15
16
17
18
19
20

21

, 22

‘ ; 23"

3 T .VI ) 4 - :"

. read the evidence deposition of Ronald Crunkilton,
" as follows:)_:
Q . ‘All right..

10 and let! s start with the photograph in the upper right-hand

corner, exouse ne, in the lower right-hand corner marked A

. for purposes of identifioation. -

Do you see that A on that photograph?.

-A}

Yes.'

MR, CARR'

And, Your HonorB for the record that

1s Plaintiff's Exhibit 83 and we have the slide ‘which
we'll show up there and I'1l pass Exhlibit 83 at the
same_time. I wonder.if the light could be, if we
oould-have a little'ﬁimmer‘on that. Ve have & dimmer,
don't we, Ralph, on‘that?

COURT CLERK: No, tﬁese afe Just off and en.

MR, CARR: Just,off and on. Then we better do

it thil way then..-'

Q And would you tell us what that photograph shows

sinoe it's a 35 millimater Blide?

A That 1s. the ditoh north of the tracks that had

) P MIEVICRY § i
i” ' } e 5, . "

Loy

| phenol»compounds 1n 1t*that was entering Saling Creek.‘,§ﬁ <

1.

e et
KN e

Q

And how did you know that that had phenol oompounds :'

.| ~1 I
PN

,\ ’
-y t LA r S
(Y "" e .
o
‘J;
it e - su" T
v Do "~ S|

e

i y o et
. v ¢

. " .
8 !
’ -
|"‘- . \4;
v .

-12 -

R

3

.y {—
1 Vi

Now, let's talk about Plaintiff's Exhibit|

water waaisamoled and the analysis gshowed that there o
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A
Q
A
Q

A

Q

1f you'll

what that

" A

Q

'chemioals

A
Q
A ' ’

‘the ditoh

Q.

fopinion?'

A

,Ai;’bight.;

e,
[P T R L T
2 Rl

o, o

. were compounds present.

And who took those samples?

OH Chemlcal Company.

" And was that water discolored?

Yes,

And did it have the same dioooloration that you

observed of vaters that were contaminated by phenols?

Yos.
All‘right. Now, moving along on that same row,

put the A photograph back 80 we don't 1ose our base

‘mark or benchmark, take the ‘next photograph and tell us

shows .

That is a olose—up ‘of the confluence of that ditoh.
MR. CARR: And that Plaintiff's Fxhibib 84, ‘
And does that ohow the draininage of the toxie

1nto the oreek?

Yes.

What does that picture show? T

i & ‘,I

It ohows the difference in color of water where

.
v ,"' IS S 'f

that wao oontaminated enters the creek.

And what. caused that disooloration 1n your

The phenol oompounds.

Tako the next photograph and tell usw

1»«,(
i

‘ .,.‘,) . 2,; .,,." .
- 13 - c
i .

V-
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what it shows.
MR.wCARR. This 1s Plaintiff's Exhibit -85.
A That 15 a picture of the diteh upstream from where
it .enters Saling Creek.t'
' Q' And what does that photograph recall to your nind?
A A discoloration in the water.
Q Do you have an opinion of what caused .that
discoloration? | |
| ﬁ . fes;
Q . What was that?
A Phenol eompounds:

Q Ali right. Take photograph number b from our

Al Plaintifr'ﬂ No. 10 and what does that show?

MR. CARR: That 18 Plaintiff's Exhibit . 86;
A ,-mhat is another picture of the same diteh. at a
"1_.%_; u.‘ o ‘.\ i.,‘ i

-different point that shows'discoloration.

Q. 3"And when you speak of discoloration, are _you

‘ speaking of diaooloration of phenola?

y 1,."}(‘_‘ Pov iy )

. :A In my opinion.
Q _All right. Now, 1et's take the next photograph,

which will be-directly ynder the A photograph, and what

' does that show?

MR. CARR: This would be Plaintiff's Exhibit ‘87.

. ' L : N ot s ’
"' +A . That shows the same ditch farther upstream in the -
- - . rd . L . b e ot

b N~ o4 s , . , . ‘:. . ‘.

B “ . .
Y . . P .
. g : - 18 -
CoLhe . .
. N .
] ‘ ' .
'
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City of Sturgeon Itself at one of the road crossings.
Q Does It show any of the chemical compounds In

view In that photograph?

A Yes.

Q And was there any discoloration?

A Yes.

Q And the discoloration was from the phenols In

your opinion?
A Yes.
Q All right. Let’s take thenext photograph. What

does It show?

MR. CARR: And this is Plaintiff’s Exhibit 88.

A It’s the same picture from a different angle as the
previous.

Q Does it show the same discoloration?

A Yes.

Q All right. Nowlet’s take the next photograph.
What does it show?
MR. CARR: This is Plaintiff’s Exhibit 89*
A That’s the other side of the road culvert that
the other two pictures were taken at.
Q Does 1t show any water, confluence of any type?
A Yes.

Q Is 1t discolored?

15 .
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'Q Is that diseblobatién froh the phenbls?

A Yes.

o

When you: say other side of the diteh, what do you

. mean?

A Well; the diteh runs under a street in Sturgeon

in two of the pictures. <The first twO plctures wefe‘taken‘

|| on one side of the street and the other two pictures, or

one pictura was taken on the other side.

Qg-sznd are you speaking that two pletures were  taken

.ﬂ b ‘1

on the east'éide of the street and two plctures. taken on

+ I

the west side of the street?

R
i

A *believe twolmere taken on the eaat and one on a

‘theiwast. - .

Q@ . All right. Now, what does the next photographb
show?

MR. CARR: And that's Plaintiff‘s Exhiblt 90,

A . It's another picture of the ditch as 1t TUNS from‘_

,Sturgeon to Saling Creek.

.Q  Does 1t show any of the discolored water? .

A' Tt's not indicated in-thiélﬁicture._ It's ﬁot a:
.close~up, |

Q All right. Was there discélored water at that

1ocation where the photograph was taken? '

P - '
A N
. . 1 )
k". o, ‘ hend 16 - * ] *
- K . ,
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L ey e .

'chemicals?

A Yes.

-

Q And was that watar discolored by the toxio

A I belleve so.

Q@ . A1l right. Now, let me, Juat 80 we're clear here,

qwe could get mixed up, you gtarted off with ‘A, Will you

go aoross andimark?the next photograph that you have
.z..lla"‘l .

T
. .
[ g ML

reported on, would you mark it with my pen a B 1n some

1ocation, the next one: c .80, it is--' vou may have to do that

with pencil._ Gd“éhead and mark all of them, 1f you will.

2 _‘u.r_\. it i - "“‘4 ':--.-~

A11 right. Now, we' ve been through Exhibits A

through H. Let's take Exhibit I, and I want you to tell

the Court and jury what that 1s'a-picture of.

MR. CARR: That's Plaintiff's Exhibilt 9i.

A Thot 13 a‘piqoure similar to picture H which-

shows, again shows the ditch.

Q@  Does it show,d;soolored water?

h' Froﬁ.this viewboino no.

Q ' Was the dlscolored water there in the diteh?

A Yes. |

:é gnd ih your oﬁihion was that causeo by the tdiicr
¢hemicals? | |

A Yes.

ARV o Okay. Let's ‘Look at the next photograph. What.

' . . , - . R
Lot : , - 17 = R
W ..‘ . o
. . . , .
: .
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P I (EERE AN MRf CARR° That '8 - plaintiff's Ethibit ‘92,7 C ) TR
P . 3 . , o L r '4:..'.:1'-{ C. {‘, 1A 15;.‘ R _fif‘- S -
S e T LA iThat's ‘a picture of Saling Creek._ S R
RO A | T R : g PRI KA ;
Ceit o 0 ls T R -What 1etter 19 thag? X SR
ool . it B S ety 6' My = “"‘-;"" i ,."‘"'
" . éhoq;with respect toaSaling Creek? L
o J . .i" .,.:_a..\ . ‘Y . ’,- L . N
R the Saling Creek upstream of iny g
a5 51?‘?991’3%‘ R A :
calT ”9wA_ *" I L P SRR ;e B o
oot B | Q All right.d Was 1t discolorea? L R
oL LN 4“ A ) Rt . L : ‘n :: _ i " . ' .
:'." . 10 L, :_'-'4.,”' Ta ‘.‘ , R r ', ERNN .P S . - -”“' ) .
e fnjﬂj A_* Wo, it was not.4h~ T ‘w . Y
'.' . '11 I;,L _:u,"_ :‘1. ‘_ o ::A."":':" : o \{ N " I_‘h._ .. IINA-.. . '
R ES T * It'a my underspanding that H 15 Saling Creek? AU LE
LI " .-I)-." 4 ‘_“ ot . ‘,“ -'i‘;'— s ; ’+ ’_‘ . . “'4‘ ':l; . "1' - ]. “», .;" R
Lo LA er‘a.-"*." AT et T et e S
Szt N ,:-;,J S 'ff~ S S AP EEIRL § ‘
- . .o C oy ' r T ",'.'f'”#.‘ L s ‘.. :
- Upstream, 1an't that correct? ) Sl e d AR [
» L . D I e T S
i Downstream. S AR T - R Lo
I.!m moriys Ll e e T e
'8¢ R Of the railroad tracks. N o REETER LY S
A ) Mo T - Lon ! . - N ) ;‘ -i-. 1“ "'-:‘.;" . J‘-'.«_‘-" "r-ll"l-"
BN Your J 18 what? ‘”'““?wf'- anf”“'flif}jj .:f“"ﬁ?;' -
I J what's the 1ocation of J? J,:ﬂ- ?‘:@‘p o
‘g ;J i .‘ " .J R - 'y s , il LY 2 4' ‘:f >‘ R . L
'.I‘hat :I.s upscream,of the confluence of the ditch.
8':.\:. u g " ’ + )
a, .. L
3 And where woulduthat be with relation to the
T S : '.‘ _"rl .d_ et A . PRI ~:- ; " L X o
s T LI : " "' -
S ,intersgctio of the»railroad tracks and the’ stream 1tse1f .
N :.!'.": . 221. 3 1: “.‘J-:: . ™ , \J. . o . -;‘: - ’ l-',: . "“ .-,:-.M.
e what direction? R R R AU A
IR R N A P PR RV
Lo A Downstream.,h;ﬂ‘u_, N S
R R --."" ’ '7; . o' Coe ‘.'.- ':. . ‘i“‘- _‘f'-- ‘: ¢
) ": E :‘ " \ . <.‘,.“ Lok
' ‘fQ J;Let'shgo baok‘””Let's go back -Saling Creek
B - ""ﬂ~- e ", .@fi_,
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interseets the railroad.track, does it not?

A

(o desy, g o oty v
I, ‘g . ;"f-‘!‘| - :"”H‘ \I'i‘.b..-.' :
E ,“"\ i, .4 ' ' " K s )
Q. Now. the rallroad track runs in what directlon in
r“. P . 't ‘;r‘ '
Sturgeon, Missouri? R ERAEEI-

Py

A Fast and w%st. AJJN

Q Ana Saling Creek runs in what direction where it .

intersects the railroad,track?

e r
.‘ :ﬁ{

A 'North and south.

Q A1l right. Let's look at Plaintiff's Exhlbit 10J,:

at what place 1s that photograph taken?

MR. CARR: Now} ybu've got K-in the slide
projector, Mr. Seigfreid. A1l right..

A' That plcture 1is taken north of the railroad

- tracks which would be downstream at Saling Creek,

Q  M1'rignt. And what does 1t show?
g It ghows the aite upstream or above where the
contaminated ditch enters Saling Creek._
- . Q A So your camera, you're standing at the point of

the confluence between the stream, Salling Creeck and the ditch,
and your‘photograyh, it's looking to;the‘south, is that
éorréct?'i o | .

| A Yes.

'.Q ' All right. Now, take the next photogfaph, what.

A el

letter 1Bait? ' . L !
c A : 5
(" & "r

i‘l :_,‘ ;!f"&’- , . - 19 -
O LR
At '

FI

o
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<A gea

MR CARR. And that's Plaintiff's Exhibit 93.
Q And what does 1t show?

A . That- picture 1s .taken to the south, and it shoWs

. Saling - Creek ‘with the diteh entering on the right side .of

£
i ¥

the piﬂture.

Q Now, is this where, in your opinion, the toxic
chemicals entered Saling Creek?

A .'qu' : - { .

Q  All right. And what does ypﬁr next photograph

show?

MR, CARR: And.that's Plaintiff's Fxhibit 94.

A It shows Sal;hg Creek downétregﬁ of the

' confluence with the contaminated ditch.

Q . Ail right. Now, d4id you tfavel-on downstream
along Saling Creek on the 27th day of April, 19797
A Yes. ‘_ |
~ MR:. CARR:® And this would bé the end of the pleture,
slides, Mr. Seigfreid. . :
Q Going ba&k.toilihe 9. MNow, did you travel on
downatream'alphg-éaliné‘Creek on Fpe 27th day of\ﬂpril 1979%
A - Yes.

- Q And did you notice anything with respect to the

‘u Lot AR ..-:
— 20 L] ¥ "‘ r . ?
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A - Yesn. N
Q What d1d you:notice?
A There was a fish ki1l downstream of where the

contaminated material entered.

Q@  And aid you make 8 count of the number of fish

that were killed?

A A count wés qventuaiiy madei"That‘wﬁs.made on
May 2nd, ‘
QA1 right. And what 414 that counit indleate was
the fish kill as a result of the phenols?
A 1,768Lfish were killed.

Q Anﬁ in what distance along Saling Creek did this

‘fiah kill take place?

A In the three and a. half milea downstream of where

”the contaminated ditch entered Saling Creek

I

Q So that would have been from the point where the

rallroad 1ntersected S8aling Creek to the north three and a

half miles, 1is that correct?’

A The diteh entered approximately 300 yards north

~of the railroad tracks.

Q@ . All right. And on the east edge of Sturgeon,
Missouri, 1s that‘qorrécti
A Yéé.

'Q - So your’ measurements start at bhat point 300 yards

.
A
21 ST
-— — - kel
o -
. f
'

by L T

P
T~
s
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north of the failroad tracks?

A Yes.
Q Excuse me, 300.yards north of the rallroad track

and extends along in a northerly direction or quneﬁream

. three and a2 half miles, 1is that correct?

A Yes.
within that entire

Q .Ahd there Qere fish killed
distance, 1s £hat true?

A Yes,

Q Now, di1d you observe any phenol odor or smell on
thé 27th day of April , 1979?

A Ye‘s. '

Q And d4i1d you ébserve that odor smell along Saling
Creek?

A Yes.

Q And d1d4 you observe that smell in tﬂé center of
Stufgeon?

A Yes.

Q And did you observe that smell in.the area of the

'Kemner ponds?

a Yes;

Q And can you tell, characterize that as to whether '

[}

of.nétiit was a strong smell?

. A-x‘ﬁfes,ritlﬁés strong. - ‘ —
o . i . . .,I _;- K iR} T . T . .

) ] . N ' K] -
2 . 5 . .
' - :2:! -
' ™ [ 1 . -~ -

1
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caused by a depletion of the dissolved oxygen under ice,

snow covered 1ce im the winter. "4l‘ jg.,_ "j“:lff |
e S Ve ’ EARUS .

fisﬁ'in the pond may have been killed by winter kill prior :;

‘to. any phenolic materiala enper;ng the pond? ';1ﬁf~ et

0 ooy,

.-

that Was{ niear ‘the | Kemneriﬂ use

P e

no~chemica1 conﬁami

'=,‘.4.-“¢»‘ N 1( " J\ ’.";i :|. {1 . Y W . r.
. W ;'—4». 4‘,1” bk h, o i R N -‘ el s
kill there’“isn't thatucorrect? , R

P

Q7

a

g

'“I“did not,wbuﬁ another person on our staff did..:

’
!

It's certainlynpossible, isn't it, sir, that the

Y .,,|

o ~

3 .’
T
N Ii-»_’i;.‘v"'a“r

pr

! ' ’I 4
&'\";‘s-\! 2 U -ﬁ'“."t.r.f' T

,M"\ Radns 9".

s ol

“ )

u

. f . Vo
. ,"x,kc ey .-\‘ ,""- ‘-‘w- l 1\ - ", Ser »' P,
E

hold’

(
i

nation and yet youndid observe a fish

that you determined had b

r:.

that will cause fish to die without any chemical o
! 3 e 5« 7, . o s
Ao . ‘: N ‘P “-F 1‘. A :‘ ! . ."':n’ f.;r ’ . - by l,- .. -‘ 1; ¢ ! :
contamination? S TR s O R R :
r' J' -; T a ) ) * . ‘ ‘.. ' r‘ . ¥ ,, Lo _,‘l N ~... :, b . " '

“._l o, A 2 Y’es . “—,‘ ; Y, .L,; . . ) a o 4
CL Ca, .ﬁ‘f" :J'W e T :

. [ . ‘;n , ...\ 7,_ " . R - _Z‘. . ;
phenomenon,is, sir? ‘?ﬁg&‘.'ﬁ bels Eﬁ TN f: ‘31 ,‘_
L LA It would be called winter ey It would be :

" f‘ “ " [ '1 o 5 -; ! " ' N s ‘,f ’ ; - ..‘ r . ;

'

P Ik ' . ‘: i :-
e A~ That '8! possible. R P

! ST . % . “ ; . . “ . e r“" KN o e o wi - ""'.
j{"jQ'. As a matter of-fact, you did look at one pond s

S “‘Q And whO‘was that? S ;J.‘ '31 : }
, . N “" Co R . Oy o L

it "‘.' ‘ -, -’ ! Vo ., :', ‘ ~,’ - n- ' el o )
L A Jim Cza.::'nc.azi,(i,,"~ ; vn;'“;thﬁi SRR |
it e R S A =i co e oy
RS v P { "; P U '

' Q You’vg‘seen his reports to that effec 52

. v -L e ! L\L. ' ‘3 N - ' L . ."- '"-|_ 1 -_".,

- ‘ - . :fﬁ,, - 35 = :?'_ _;"$5 ' RE
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" " are part of your business records of the - i

Cartment?

\ g
Vo

il

j-~=—4" " Ron, there was'en exhibit here that had & map

'attached. I believe 1t was llgA,'B gnd c. Do }Qu have
that before you? o ’ | ~ -
A :Yes. ‘ ’ .J
-'Qr ' If yoﬁ wouié; ;ir-; ir you w&uld refer o the map
which has been previously narked as the Defendant's
Exhibit 1130--.
MH CARR' Plaintiffs' Exhibit.

'Q  Excuse me, Plaintiffs' Exhibit 1130, I understood

'your testimony to be earlien that you adid not,draw this atagram,|:

is that correct?

' ro * ."‘- ‘ }‘
& - N . r "0".,
3-...‘ .;- o L P
Y ‘
A Yes -'&.w'%‘v“ A SR
( R N A A I

Q And I also understood you to say that you did not
.‘; . .

even aee any culvert underneath the- railroad track, 1sn't

1
1 Te “
‘. Te i - (
Wt : [ LI -
LA e L R P

that correct?

A Yes.:

Q Okay. There 1is a culverp shown on the diagram'

but' you have no knoWledg§ of the fact that thgre:;s'even a

|leuivert. there, isn's that .correct?

o

A Yes. ' - L

-~ 37 -

i
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LT ot So I take 1t that you have no knowledge one way ﬁﬁ

%.5' or the othe% ae to whether anything could have flowed : ‘_?ﬁ

. ?k- hrough the culvert on or before March 17, 1979? &;:

A A we11, based—- I don't, I had not seén the culvert
S but based on the lay of the land water that falls on the. L
Ft ground would have to drain through that general vicinity .fQ"f
7: of the pond, fhat 1s where the culvert 15. hﬁi'iﬁf": a R

‘ -B'A}JA;JTQ;‘ Are you talking about water that would fall to. 1

o the squth side of the railroad traeks, sir? -‘{Q'h“-:-i SA

1le '&}ﬁ Yee; At leaet wa er to the south side.vﬁ, .

S SO ' R R R

I I A_Q Okay, You have no knowledge ae to whether water '

12 falling to the north side of the railroad track could flow -

13- "f:fsff"s 1",';» A 'f ';’3_ P

) through the. s&uth‘éide,,bas d 3ﬁ'your own personal knowledge?

, 3 : ’5' . t‘ti' E\-_s a"d. N . )

4 .. Lok . i . s L e
. } A That is:correct. . T . _ . . fa*-'
| SR G G g

15 SRR A T PR

oL A Qi};ﬂNowf"I take~1t,.you can t tell us one, way or the'

6 | oo L T G L

. . other 1fetherexwas a%cﬁlvert-there whether that was opened 5

- 17 . ',' J" ) 'l ,

c at any time on or before March 17, 1979? , AR

LA Yes. : ‘ . W e i ,
o0 || N ' ' % S
w1 :’Q ] When you were out there on March 17 had any N _

.20 ’ ' £ L
o barrier been erected to the south” of either of the Kemner _ah:; .

11 o . . .'_ ", . os T - T ~
o ponds? ‘;: C ) BRTE ) ,

';'3' 22‘ ¢ . . ' ." . g £ . ) < '-. _". t . - ‘.

b . ’A‘ - YGS... . L B ', r“ . . o ° "-_-'.‘_ . . N

RO N N i ' L R R ef
RV | R ] And could you describe that barrier for us; sir?. .3

! d"_,“24 - . ! __
e A It wae about one fOOt earth dam that was .added. to © ]
4 R fot Al ~ ;e R
«? R 38 e ) 'ﬂw:
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the lower side of the pond.

Q

Did you talk with anyone from the Norfolk &

"Western Railway Company when you were out at Sturgeon on

4

Mareh 17th?

A

Q

NO L]

S8ir, I take it that you A4id not look at Saling

Creek in the area of the town ditch entry into Saling
Creek on March 17th, is that correct?
A That's ecorrect.

Q;;{ The time when ,you mentioned that you did

ln’

investigate this area ‘of the town ditoh which flowed 1nto

Salinngreek was over & -month Iater?
A 'Y&B.N R
a ¢ .'-,‘" lrf:h'«i'l"

- Q And that was actually on April 27th?

J
N -

1 e P

A Yes.

Q Now, is 1t falr to say that when you went to

Sturgeon, brok to Sturgeon on April 27th, that was in

response to a report that you had Just reéeived from
someone there at Sturgeon?
A. Yes, '

‘And who was that report from?

l

Q
A It was Dean Connelly.
Q
A

Do you know what his position was?

-

,': - He was.a p01ice officer with Sturgeon. o
’{;ﬁ__"; . ot ‘ " ?‘ 5’ ’ A' '

a . v
. .o - 30 - ?
v . . b *
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Q All right._ Did Mr. Connel]:y tell you that this R e

. L . . o S
74-; N - ARG "
was a condition which he had Just observed? S T
'H‘,_' L. :.‘ T " ' o . §
AR ~ I A*He didn't rebreeent to you that this condition u
had been 1n existence for any neriod of time, did he, sir?
DR W 'No.‘.c P o _Z';" Q T e '. A
Q " And you went out there that very same day that '
‘ . "-'5'?"5." . ;‘ :.. :l‘;, v ;” L
youfreqe%qed the renort;from Hr. Connelly, did you not? L
g, ) b - _"v‘r, K v "7") ..‘“'L: '!- . ! . . 7" ‘.:H T "
LR Y8 e g e e e P
Rl I D UEY s SRS TR S 3 4 S - SRR \
; i';:ztf‘ﬁk»ﬁ?;.uﬂﬂgsfﬁf? V- - N
~ JE L T WL e w e -‘v-‘!‘-\ [ r o
) Q- “On-April' 27th;.'1979? A o
N - \ ‘ oo e Y N wrid e RS + g " ‘- e
3 A'{Jaiésséli BSIRREALE LU .

Q‘ And‘as a matter of Iact by the end of ‘the. day eﬁf -
April 27th. 1979, the eleanup contractor, OH Materials, had Coa
already put three carbon weirs along the town ditch had A i
they not? iﬂ 11.-f idﬁ%ﬁ-, ?‘; ST tJTw.

A Yes.s - ljﬁf?”T o ‘fﬁ' EERE g “.- <
A Q;. Now, sir,” is it fair to’ aay tbat the underground .
y N ‘ '-J ' “2 o : W .‘, .Jlr .n L - v» . ’
drainage syetem that would-- = ,f_- o ,
: MR, CARR' Whioh would ha.Ve. U o .
R 1: ":n ’ . ! "p,.‘ B | = o ’ '
,‘ CLq. Excuse me, whioh would have drained through the town
ditch would not have drained the’ area of the maJor spill? T
Sry O L A I .':'-'311" 3:-.‘ .
o A I don t know., : ~h;;';,(<‘-, ‘y:ﬁg“; yy » s '
Q You don t know one’ way or the other? BV A I
A is’Yes.",:gz L OO CRRE
. ' T . . - - e ' :‘y. T ‘
3 .-‘.4- N Yy . i ) . -
. v b CH - 40 - Rz ’
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o Q 0kay.,~I teke it that you had not received any o .
2'.? T . _\ o {4
, reports from anyone in betWeen Maroh 17th and- April 27th . o
3 ° s ’ o
St that there was any phenolic materials going through either e
. 4.]‘ .- X . . .. . [
- the underground drain or through the town ditch?, R : ' <
5 ! BEEEA ‘,v*-‘.:l . [ __"‘_3-‘ -_,_,-‘/.U" ' ”-"-.'1' ,i ] k B ’ )
‘ - .A' 3 i'{r 1Yés ;k’i'f v o 5 T;?Q ."."" . ,.,"' -
6 " D R TS R R SO ~j!‘.~:';"l ft‘!‘»« 7 ;,.\._'» B 1 ' !

Sy §. “That is ‘corrdet, my s tétement? : SO ,
S B g L |-
Af?31¥$§?‘ :F{;'ez§f?3{i",?~ 't v , L

‘8 , o ’ L , ) .
- Q. ﬁgNOW,J“P Theies wae'asking you about a finding # _~\
o | R T o\
' that you had made that there were still concentrations or (Y
o | . PR \
o phenol and chlorophenol 1n the stream after the three |
" RN q" . \
8 carbon weire had been put up on April 27th. Sk T i
20| A
) ",;: ;5 Do you recall that testimony. eir? e ’ | \5
&M R P T N ", !
Sl e AL Yee. R 'ﬁf{53" 2 -’“",. SRR S \
14 ¢ U RTRIPRA R : ’ B RN A ‘
_ CQ If you would compare the reeults which you .. -
15 . o ST
. ,received from your samples on April 27th, the samples R
_ which you took from the ditch on that date, with the A
17 ; N
A reeults of the samples taken on April 30th, could. you tell ' e }Q
18 . t Vs "'”‘_ st \_- ) -‘ : ‘L ' A v . .
) us how those samples compare? " k;‘e;f BEERAE ; iR \
v, - . S
- . A There“wae about.é ten—fold reduction in : ©ob
O concentrations of phenol compounds.'_ff73'j U’jhx*ﬁ“ ' : I%§<
<21 ¢ R . “ L ‘, . :, )
e ,f}ﬂ*.gf In absolute terms the amount of ortho-chlorophenol oY
:-22 . : . N | N Lo " )
-g',- 1n the water which had been some 2&0 parte per million : S R
2}_ :.1 n ) Y'Y
-1, on April 27th had been reduced to approximately 26 parts oi: J
- 24 SRR LR
K per million on April 30th, isn t that correct, eir? T N :
. - 'n A'}. :‘;( . “ ‘j = ul - - v o - } ’
od, ,4; ) ' ) ! \" .
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_‘ L I . ."r: ‘-t’; f“'rs ;' ff’. , ::‘, . J ; . - ‘: ) ;s , ~r :?
. l ' N . . S ! . : * I’; P - 7ol
X A Yes [ ’ : ’ - ‘ P ..-' ""ﬁ 4"-_ i:t
el A B ST ‘ R
< 9,;-,And simiiarly the phenolic concenbrations on ‘ ST ,
3 ' . % “"i ‘: x‘. { .‘r; '. g . \ ] . ﬁ'} i N “. f‘ ) ’ '
N K thoseL‘lpqdatesxhadfbeen reduced from 150 parts per ) Ao
e . . -~ . -
4, .
' millionLgown*t& X6 parts pep million, isn't that correet?
' Y - LAF T 44, S s .
| WA :aka,?f:‘éfw;{ie*us”i» AP L
S A | Yes. - 4 v ) "
e oL S AEIE Tk I‘b - N b, ‘ “‘ - A - ,
6 . :‘ 2" .“‘ ;’ ii‘;};i; ]' rl: \‘ :F ‘\ ‘ .! i ' - ".. . ' f
. w¢;9}f And Mr. Seigfreid has aaked you--‘_n ' Rl
7. oh :“ ' ' o ":'

MR. CARR

.:1 a

something that waa found

i
v

Excuse me.v

P

T voe

And Mr. Seigfreid was asking you about

g 7 miles downstream. Actually ‘the ‘:i"

R

Was aaking._ v ,f'fﬂr"

1

.t

!

numbers that you found for April 30th were less than one point. d

J\"q e . K -

one part per million, is that correct? _,:'-" :|.“- " ';.l1

. N e

LS
'.-n PN

- . , ) . A
. . - R . a N . r I . L .
- . ) . . S
, .A.. .Yes.s - . : Vo . K
l . . . . » e .o PREEREETE | ] N v . -
. . . - i . . . 4 .
. .
.

]

- q?{ Your memorandum which you did prepare,(which Jwas

previously identified as the Plaintiff's Exhibit 1,\ does :_‘

oontain the results of samples that were taken by OH

Materials, does 1t not, sir? :j}haf";,";-xj,f_

"'A‘:h;‘_ Yeé."?' ; 555rfﬁZ;l%:f[aigi;f?'*ﬂha “lﬂlfl;; ftﬂzﬂ‘ :
if,é ‘ And you h;vé beén feading from those‘results, RN,

have you not, sir? ;:;;ﬂ-:' '»fi;. - .;_.:‘-";\J: | :

Al

N I . f N
YeB. -, - . et . ' FEE—.
. . ‘ N A

. QL Danou have any reason’ to question the results - - AT E
2 | - - o . S
PR y [ e ] a ’
- that ycu ve been reading from? .o ) ., ,
"”23 EEIP &k e e RS ' R Wt M
: f .'-f, ! A NO- b }'4 . LestoowT i ! e .‘1 - .
.t K] “ st IR ' ; T ' * A L .1' e <
28 Meas 0 L Y S T PP UT. i
: +@* . 'The level of ortho-chlorophenol that wds found:.
a . . H - " i ) ., “"\f"':.- N ..:;!‘_, » ,-. " ' . L X .
} ' ) LI L - . < :.- & ‘t .:- e J e
. - 42 -, st vy N
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24

8.7 miles downstream in Saling Creek was actually .28
parts per million, was i1t not, sir?

A Yes.

Q To your knowledge isthat level toxic to Fish?

A It would probably be not toxic to fish- in less
than a day or two.

Q All right. Incidentally, sir, as | understand your
testimony about this whole incident, this was an isolated
incident, was it not, sir?

A Would you explain?

Q Okay. You used the term concentrated slug of
material moving downstream, did you not?

A Yes.

Q And to me that means that apparently at one time
there was some contamination in the stream which you
discovered to be on April 27th-

A Yes

Q — which moved downstream and then passed out of
the Sturgeon area, iIs that correct?

A Yes.

Q That is what 1°m saying by the isolated incident.

A I don"t think— no, 1°"m reading something else.

Q All right. Let me ask you, sir, if you would
turn to the last page of your report of May 23, 1979,

- 43 -
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‘eould you read the laat two sentenoes of your report?

A Vnhat page?
Q Page by,
A "The fish kill occurred over an extended period-

.downstream..

“during: the period from April 17th to April 27th, isn't

of time as a concentrated slug of material moved
Instream concentrations of lethal ieﬁels_of
phenol éompounda existed for at least 8 ﬁayé, April 27th,
1979, to May 3, 1979, and possibly as long as 16 days,
April 17¢h, 1979, to May .3, 1979."

Q A1l right. So this incident that we're talking

atout of any contamination of Saling Creek was something

that was limited to no longer than the period from April

17th, 1979, to May 3rd, 1979, isn't that correet?’
A That 18 what our documentation that we have dated

ghows.

Q And getually, sir, when you start the period at
April 17th as opposed to April 27th, you were just saying
that that is a possib;lity, 1sn't that correct?

A . Ygg. ' ‘

Q ' You have no knowledge thaﬁ there was actually any

contamination of either the town_ditch or Saling Creek

]
el

that correct?

émgA 0 Ths ;ei%qplwas based on speculation.as'to the

Q 4 CE 1t L. ' .
By « ) . RS R ']
A R S .
dve v - 44 -
-~ vyt =
L ¢
. .

-
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amount of rainfai;:that fell. All right. The cheﬁical o

concentrations documgntédlonly elght days. Howaver, based
on what we knew we could speculate that 1t could have
-pbssiblx ﬁgve occurred longer. We do not have any
1nrorﬁatidp to document that.

Q ‘A1l right. So. what I understand you to say is

that all you can testify from your own personal knowledge

;and tests which you aaw.is‘é: to a contamination of the
townfditch and Saling Creek for the e%ght-day peyiod rrom
April 27th, 1979, to May Brd. 1979; isn't that correct?

A~ Yes.r |
Q And as to any other pefiod of time, such es going

back to the starting point of April 17th, 1979, you actually

have to speculate, do you not?
A Yes.

Q Did you rely on the information that you had

' received from Mr. Gilmer in carrying out your duties out

there at the scene, sir?
A Yes.

Q Do you have any reason to doubt the 1nformation

. which you received from Mr. Gilmer in that regard?

A No.
Q Do you consider that information that you

rece;véd from Mr.iGii@er gbout the level of concentrations

L S
4a N
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P ¥ - "
""_ . - ah .y .2 o
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that they were experiencing as of May 3rd to be reasoﬁably
reliable information?

A Yas.

Q Sir, do I understand you to say that there was

some improvement in the carbon filltration system that OH

set up in this area?
" A . Yes.,
" .Q Could you explain what you know about that?

A I only know that 1t was a high, rather high

lérficiency filtration unit that was, to my knowledge,

state of art equipment. .
Q Okay. Is it fair to say that on April 27th, 1979,

OH had set up something that could be referred to as a

'temporary or stop gap measure to try to reduce the

concentrations of phenol;c compounds, and that certainly
by May 3rd they had a much more efficient system in operation?
A Yes.

Q. Do you know at what point In between April 27th

and May 3rd, 1979, OH had put in the more efficient ‘

filtration system?
A No.

'Q'ﬁ; Now, sir, 1n %our memorandum of May 23, 1979, you

VR S B R

B ‘ 8 3w !

.' t..

do report the results of a test you made of some water' !

Y
. By s .

from Saling Creek that was 20 vards upstream of the

’.. . ~'n“ J- 2 -
. PR ‘

3
LI A . ‘

: fa ¢ .
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confluenoé*h;th Saling‘broek, 1s that co;rect?_l

A Yes. '’

Q Could you oxpléin whether.that was water that was
octually token out ofiSa;ing Creeﬁ itself?

A ‘ Yes, it was. | |

Q And woula 20 »yards upstream of the confluence

with the town ditch be an area that was closer to the town

- of Sturgeon than the confluence of the diteh with Saling
Creek 1tself?

A _ Yes.

Q And ean you tell us what you found when you

made a bloassay with fish, with water taken from 20 yards

~upstream of that confluence?

A There was no apparent stress in the test fish at

.72 hours,

Q So that means'you left the fish in the water for 72

hours and then you oouldn't gee anything wrong with them,

is that oorreot?

A Yes.

- - o R - -,, L

t

19 X Now, sir, 1f there had been any contamination coming

L}
_, T~

from the Kemner ponds 1nto Saling Creek, would 1t not have

been at that location 20 yards upstream of the confluence?

.
2 '

-

A Ty would have been there. - L T

'Q. And doesn't the- fact that your test’ showa no

.
LEIN . u
'{‘.r -:"’1, " . - sty '
L} . Fl

- "
. 2 O I T o+ e
T E <l ' - l” -
. an
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apparent stress of the fish indiecsgte that there apparently
was no contamination coming from the Kemner ponds 1n the
Saling Craek at that time?

A It ecould 1ndioate that’ there were not toxio

| concentrations ooming from the Kemner ponds at that time.

I could not.otote that there was no material ooming from
the Kemner bOnds.
' Q" Do. I understand you to say that. 1f there was

anything coming it vas obviously at

to fish?
A Yes.
Q 'iokayL Now, sir, I'm not clear on this point. '

‘When you went to Sturgeon on April 27th did you confine

your 1nvestigation to the town ditch and the Saling Creek

aroa and not B0 down»to,tha west end near the Kemner ponds?
A Thaf's correct.

QT 86 you couldn t terl us one way of the other what

L

A, ,} .,.,"n.Ar 5 4 b "";.'

the condition of the Kemner ponds was on April 27th?

. t !
L ‘--. .t r' "
o (R T .L . _4_..

ﬁ Mo e ey
0. ._Yoh‘gi;gn".p, ‘een’léok at 1t on that date?
A T, |

; Q So you didn'b observe whether there was any -

aquatio 11fe living or-dead on the Kemner ponds on April

‘ 27th, 15 that correet?

ﬁf éfu . o | ~ 48 -
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A Yes.

Q The time when you 1ooke& at the‘Kemﬁer’poﬁd§‘was
that ocecasion on March i?th, 19792 _' '

A Yés.

Q Now, sir, to your knowledge the only contamination
of Saling Creek at levels that were toxlic to fish occurred
during this eight dﬁy perioq from Apfil 27th %o May 3rd,
10797 | |

A Yes.

Q I take 1it, sir; that tbe photographs that you took
of the town ditch show what the ditchtlooked iike on that
one day and'ho'othgr as far as you khow, is that.correct?

A ies. |
Q._=-3é§ fpat qu:w%slApril 27£h--
Qi 2979
ﬁ SRR

Ce
"y W T

Q Ineidentally,

ﬁith regard to one of the photographs‘

that was shown you, I think 1it's Plaintiffs' Exhibit 2--

|| Mr. Seigfretd asked you about that photograph and I thought

‘T understood you to say at first that you dildn't know what

the men in the picture were doing. Is that correct, sir? ;"
A Yes, | S i
. @ Do you have any idea what the men are doing there? .- -

S - 49 -
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_«,A I They were either picking material up or putting
1? material down. f o -‘j.- ' U "N:;j' ‘~
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6
7
8
9 -
10 -
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13.
' . i4-

n_ "-‘ 15,

’ 5. LR 16
‘2" :

' § 11,
3 18
19
o, 20 .
e 21
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. 23.
N ,-‘i,“‘v‘ N
1‘1:_ “-‘_.‘ "_;\

4Gl

".;T-Q So you don t know what material they were o ’fj;

o n ~
~ i - - [
] - ’

handling at that time, isn't that. dorrect? ] ';" S

l'J‘, . r o r
[N . .

. A.. That's corredtu ’

o
'

ask them what they were doing? ) :’ ,
T : FREINFIER Lo e o
'.“ - A NO. T '-"*' ),,.-i, < “ - -
) ,Qf Do you know who “they- were employees of? o :
4‘.~"_ S J 11-',3-":;-1"“.‘__ . Lo o ’

ter s - P NN I ) n‘ '

'Qaf So you are really Just guessing as to what uork !

1% ?? 1" .?r ": : "}‘%‘- -r" ~°'7 o} " f’ 3
: SRR B, Trel T

A% g Y. N e L

they rendoing ‘fuh,“ﬁpjf#hwr*. S .

PR RN T R W T e o ) R

" " a " v
4

A-«r Yes. R BT S . :
T g [ % j’t,} . - ; s

.l. rl '
» -»-J\.efw L ‘fu Y ~£--
D !t.: ,Jnf o"rt b ,-.I § g _fsg B

e N L
CQE Mr Set frei Rédfyou a question about observing
“(‘ "‘.-‘ nl fersnis .f':“" !

othef deadlvertebratea at Sthrgeon. Miasouri, and you said

you saw dead rrogs..;f”lu“‘ﬂ°j' SR ',' N ff;.

: s
B . RIS "
fad

March 17th when you observed the Kemner ponds?

O | )
'

: " A State that quea;ién:again. ”: E " f:j,:iii‘}'
‘7‘:-d iﬁ-response to-a questioﬁ by ﬁr. Seigfreid'yéu
indicated‘at one poinénbhf at Séﬁrgeon you‘did Bee some ;jf;
- dead froga, ié that correcf? - '_\?tff j" ;JT:.,?}.; : .

i "ét;' When did you see dead frogsﬂthere? 1i::-i f';}::
. | ';fy;f;“ _-50-~5‘;- f,{;f';iﬁ

[

Were you also talking about that one incident on

o ’

-Q~; Did you talk to those men at that scene, sir, aﬁda{

'

2 O
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It was on March 17th. S
And only on that date, isn't that correct?
Yes. Or April- 17th. Excuse me. It was Mareh 1Tth.

The day that yoﬁ-went out there—-:

= O > o

Yeah, ,

Q@ -- to investigate the report of the fish kill at
the Kemner ponds?

A Yes.

Q. Incidentally, Mr. Seigfreld also asked you about
;,.:.5' - § J-I - b
the Saling'Creek being affected for an area of 8.7 miles.

e

Sir, to your knowledge ‘the levels~- you did not
observe, ﬁny‘dead fish in the area that was 8.7 miles
S .
downstream, did you? .
A No.

Q . .And by affected, I guess you were indicating there

was some concentration-of ortho-chlorophenol and phenol in

that region?

A Yes.,

Q ‘ Can you tell us what was thé concentration of the phe
at the area 8 7 miles downstream on April 30th, 1979%

"A It was less than .06 parts per million.

Q Is that thée same as being less than 60 parts per .
blllion?

. A Yes,

~ " " -

Y ;_..f ' - 51 -
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Q
A

Vas that the detection 1limit of the tests?

Yes.

Q@ So it 1ndicate3 that there was really no phenol

detectible at that point?

A At that particular level.

Q .You're talking about the level of 60 parts per

o
3
v ) AR T \‘

billion? \ oA :-‘- ) \“!'u e

A L Yes. S _‘.h .
T s ,- Y '1

‘ZMR CARR- And here there was eross examination

v,.“
IR S

by Mr Witzel, and ‘again Mr. Seigfreid will read the
questions and I'll_read the answers.

Q Roh, I have a feﬁ questigna. We were talking -
about Mr. Seigfreid and Mr, Schoenbeck‘asking you questions
concerning this slug of material that you deseribed.

When you wentféut and you investigated the .

material that was bdbeing discharged from this ditch, what

date was it that ydu observed that the leading edge of

this slug was 3.3 miles downstream from the ditech?

A May lst, 1979.

Q And I gather yquiwent out there énéiéou made aoﬁe
observations, you checked to make sure that the leading -
edge of the slug waé at 3.3 mlles downstream from;the

diteh, is that right?

A “ Yes.:

oL

.
1

- 52 -
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Q Now, you also bold ue that you had made some RN P
o * . PR

-
n"

calculations to indicéte—- first of all,‘oould you tell us

how you did that? ﬁow did you determine the 1ead1ng edge,
< N h'. ‘:.,‘ l.,’ . == . . .
of therlug tn%t%&asfat 3h3 miles? ' .
i -~1‘ ,"i't":'::’.“\\.‘. x:‘;i\;‘;r.__| _, ,.at_lx_ A ' ‘ {'

“- A "fhat's based on observation as to the behavior of

b megs ie R o - a . 0
SN e La rr“ 3 gf,‘ .
the stream-organisms,Lexpressing strees in relation to some.
e R <
type or’toxin.q‘éi‘Efiﬁ?%f-rbnf- o
, "Q And did you determine that b& going downstream

L ‘«
“r

} LA TS

e

the phenol was occurring in the stream? | "Z 'Fﬁf

--fQﬁ), And you determined that to be 3 3 milee downstream ‘

|

.".
[

and checking as you went along this stream that stresa from j‘

.. “fo;! And ‘a1a you stop ‘at’ 3 3 miles or ata you go . -
beyond and oheck there to determine? :; _: L'Q . f_‘i:‘..
% '-'ﬁ. Went down as far as -20 miles. ;:' Q:xﬁ?;’ ‘

Qfl; So the 20 mile pe;iod, 20 mile ltretch -of¥ that _
stream you cheoked to find the 1eading edge of this slus of ,)
material? :: 'Ty1”£flh{if fz" ";7‘ AT o . E

from the ditoh on May 1st-- 1979? ‘*' - ;: i o '."'

. ; ~ n L B ’ B
- . - ‘“y ~ -
A YeB Lt e T
? . < q . - . -
p " ERCNT] Pl . "o .
st L .o RS P i “ B vy
r bl . - . ' : - P Y

. - 1 T j - ~ ’ LA M
A . re [ -

R ﬂ Q- 'Now,. you also told ua that you had established

that the sludge or slug-- which 1s 1t, sludge or slug? ‘

LA oswes UG ST

y . ’ B 4
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Q I keep saying both ways to cover me. The slug,

the leading edge of the slug was traveling at one and a

half to two miles per day?

A Yes.
Q Now, how did you determine that?
A That may have been determined based on the

location of fish in stress several days before that.

Q Well, did you participate in making that
determination?

A Yes.

Q And from your scientific observations and
investigations at the scene, you were able to determine
that the slug was traveling at one and a half miles per
day?

A Yes.

Q Now, your TFirst indication that there was a
discharge into the stream was that there was a discharge
into Saling Creek on that date?

A On what date.

Q On what date?

A On April 27th.

Q Now, if there had been a discharge beginning

on April 27th and you found that discharge to be traveling

at the rate of one and a half miles per day, how far

51* -
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of that slug on.may’lst

[N
¥

AL don't think 1t would be. reasonable to assume

.

that it was. moving one and a half to two miles per dey for'

-~
. )' Lt

each of those days. It would Just be valid for’ that

partiouler day or the dey previous. fslfy; - ';-E7 S

P . ~t . P -
N . N e, i

- That particular day or: the day previous? — - @,y

A"'j Well, this estimation of one and a half to two

miles per day is. obviously baeed on an observation that

-\l, : A

was made on perhaps the day before.'-u ”;( -

1,
. - ~

'Q But the one and ‘a half; 1f“I understand you

- +

;oorrectly then, the one and a helf mile per day figure for.

traveling is valid ror two days but not more than that?

L A Probahly. ,u;'.,g"- R ;;‘=. ", s

PR ' -
l' “ 1

) -\‘ * )

would you expect your slug to be treveling at the same rate

L . 1 .
¢ PR v oon L

of speed, faster or’ slower? ;‘~L f*"{ﬁ AR -

v
P . ' - . as
ﬂ' '- " . e S

R ’ . ! Lo d)

r
o
- ’ .
L) -

‘o
fe 1,1

‘fslﬁ- I oouldn't really state it.; It would be dependent

a

L]

.upon the stream flow end the grading of the stream, the "3 

[N +*

“lal - "4 M

nature of the stream channel. There 1s really a lot of-

i .‘. t » .

difrerent factors that oontrol the movement. %'f

~

AR

ijf So all we! ve. been able to ascertain from your

observations of the one and a half mile per day 1s that' 1n

na "l'-

S
the two dey period the sludge or slug traveled three miles?

y v .

- O
] . . ! -

;= 55 -
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[y




FORM IL 248

PENGAD CO.. BAYONNE, N.J. 07002

10

11

12

13

14

15

16

17

18

19

20

21

w22
.23

24

A- Yes.

Q Now, you foun@fthe_leading e&ge:of t£e-éiug'3.3,
miles downstream from the intersectlion of the diteh and
Saling Greék,on ﬁay 1st? |

L Yes. |

Q - Now, how ﬁany days after your Aprii 27ﬁh-1n;tia1
informgéibn that there was an eﬂtﬁy'of pﬁenols'inéo Saling -
Creek was 1% until you observed this slug 3.3 m;ién
*dbwnstream?' | o

‘ A Three or four°

Q And you had checked 17 miles ahead or that

particular poeing, is that right?

A ‘Yes.

Q  You didn't fin? any solution in that'paptiéular
point, in that entire 17.mile area bgyond the leading edée
of the slug, did you? - |

A That's correcé;

Q Now, 1f there had been ; discharge pr@qr to May

27th-- I'm sorry. If there had been a.discharge. of this

- diteh'intoLSaliﬁg Creek prior to April 27th, 1979, in this

period that you had told Mr. Schoenbeck that possibly
could have been rrom April 17th, 19799 throush April 27th,

‘1979, would you not have expected to find some evidence of

ﬁat"least another llug or of a further traveling of the '
.% ;

i

-

i ,‘_'\ K o 56 -
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SR if there was an earliep alug, 1t was of suoh minimal -
' T concentration that there was no way you could detect 1t when o
: .,8 ) s ” A :h R s .;‘ .
' L you searched for 1t 20 miles downatream“ 1sn t that correct? el
P AR Q O R L e F H
. Bk }‘1733: rI would say,}f there was a, aignificant llug IRERErY
10 ';‘ L . S K - .
E befo"e that date there would have been no fish 1eft or i y
'E'I ‘ 11 - B "f . 2 B 5 - . 1 . ) v::" t
g rewer fish left to kill during the second slug. o P -
. 12 . S "i‘ i L 1- i . e " tr b 3 .-jl.- . '
B 45;’ -Qu. So 1f 1n fagt, there was a previous slug, it had Mg T
B EARN R ' B
‘- | ke be of an, insignificant concentration as’ far a8 potential ‘
AR PN IR S
e ;“Tf' toxic effects on'aquatic life in Saling Creek? : ; v
B A Yes. S ’i"’ i e e T e
g . - ) S T S St Lo L A core T - .
- }61 e ': RN “ v -
T _ Q 30 if there was any concenbrations-- 1f there was ¢ v
IR VAR | N ' v ' SV o 0 nj .
B any discharge, any slug between Apr11”17th and“April 27th,. bot -
’.;S- .;‘ ' 18, o r' "»»‘ ¢ : - < ‘i, ot AN “-‘.',".
R 5 1t was an’ 1neonsequent1al disoharge 1n all respects as to , .
S ' effects, toxio effectsrwon aquatic life 1n Saling Creek? ke
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KR N | LT M 1 Lt IR - '
- SO ;h,,;A‘H From Which daﬁe? e RN N ' ‘ ol o
:,'?.;~ LLIN _'2‘1)‘; !“ . -,L: s ».;,a ~y v e ' - .:' AN I : - . [ r - : ."_‘ i 1
oG x9;~- Apvil 17th through April 27th,,1979.‘ph,ﬁ;a o
I o A Perhaps unles wthe material had--n 1et me say, '; <0
S s |l e e ; g e o
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: downetream.;:; L, - .Hﬁi’““M.?t","‘ﬂhfﬁ*fl‘:‘ ? . IR PN
¥ g Did you find any indication that thet happened? . i
.S qd* Do you expect-- from a profeeeional standpoint
6 and from yonr experience a8 .a profeeeional in fisheries, do o
“p ‘ . : . (. . ¥ ! Wy o . . :, .: .
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you have an opinion ae to whether that pooling, and . o
8 subsequent diecharge in conjunction with.a secend , o
- diecharge, occurred? :‘:‘15'~7 ;_“v ST '
10 LRV ; AN | e T :
, v Ae T have no evidence that it did ocour..EI'm‘Jnet-h .
ll, - J-,, " ., . .' H i ) \! I' "”-r L.' . ) : e .
K isaying thet it could have occurred. Do, -‘fn&f.z IR GRS
12 'f Q I'm«not asldng you that. I'm asking you, as a ‘I»g‘j ;
. oo ‘. - "; . » ’ ’
13
i profeseional aud on' the basis of your profeeeional opinion, ‘
" . .. .
: do you have an opinion whether that DOOIing occurred? #

15 7.%” Based on the physical evidence thet we, heve, I, .
16 S | L ‘ ! ".--" 4- o i .t -"1:.", R : -}‘“\\‘r ' .
- have no reason to believe that that happened. RS : .

17 | oL ] <
AR ~ ‘In your Opinion it would be that it didn't happen? .

o RS Yes. f*.-,;:-fi. Lo T '.
,9 N . '.‘ . - 4 +
- ﬂ;‘, Q,Aa;Now, you told ue that you meeeured the rieh kill i .
20 - - X g e
o in Saling Creek on: Mey 3rd, 1979. and in response to a Y CE
' [ ‘—\ _kr ,_-'\ @. l“ R _(3 .‘ ¢ =2 . ‘_ - ' et
‘21 } b ¥ ¢ " 'r ,t o ,.- A e .

question by,Mr.'Seigfreid, yougsaid that you found that most Coe
. ) . . ' "‘"1 ; 1 r—-"l_‘. ‘n. B T {
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" or ‘the fish were immedia}ely downstream of the confluence. L
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A A I'm not. sure that we stilrldo.,i“:' BRI

‘,ffﬁg'Q ,»\Would that~he‘keg \as part of the Department's, "ff“

: , Ps , . .
. A : oL
. = - \ _" Fl ' -
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1mmed1ate1y downstream*bf the confluence? e Y AR
- o ,4 A TR R N
B ,.. -.‘g_" A l-. . oy, r - K

o Yes. ,f'|.' Z;Qﬁﬂi'. CESESL R A A

y Within the, first mile.; ﬂnﬁk_x?-;;x‘ﬂw;;'. o ‘,‘*R
_‘,:’\ ':. : -1 1 _A 5 oy y . ‘) : , 1 " '.;.\";..__‘:‘ * 'I . Y PR ) .,ﬁu q
L Q Okay. How many fish did you rind'that were killed

N "> v TE o, .' ‘L . * ‘

Lif-i Q DO Vou have that data? T O P Nt I
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A i, i SN e
. Q Okay. .As 2 matter ‘of fact you have no _ j' &f?bf ; i
recollectioﬁ,lso you ;;uldn t telltuélié was’ ;s high as 80- -a; LE
Ipercent in’ the first half? ';L‘_fi_,, }“.:‘45 ‘ ‘ “?,' -
,a._"_":A' No. £ could;z{'t‘. EP S
*'f'!fq:: Okay. ‘how, in;response to Mr Seiéfreid s’ ‘.?2 l
question concerning that 817 miles downééream as to >: -~ ) ’
whetheruﬁt_wa? ?fﬁ?qf?q_;f:t?figF?hemicalé, éﬁe truth of | “T‘
'the;m%fﬁéfilgjwy?iﬁfoaﬁéfﬁo'&egectible phenols or T o
ehloropghenolw st 'she ,P;;Z,,m;-‘%? ina‘rk 1s that right? B ) 'Il .
{- ' A.:?'%ﬁe;e ﬁéf I":fééc‘%!c:t:.‘;.t;ié henols at the 8. 7 mile ’
P R X
: Qe Wha’c concentratlons ata’ you point ’c.here? .
Q,- ﬁif: 28 parts per &illion of»ortho-chlorophenol.
D Q - What percentaga of phenola or Ghat cogéentration Lo
=of phenol? ;':‘;f';iﬁp% :51' ;ﬂ:;?::FJE:, ‘“:h ;fd ' ) o
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A mnlion..,fi ".“' :‘.? NS S |
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E#; A Yes., o ﬁ‘fff-:}‘f,.'33 L:;fffil_?; A ~1
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chlorinated phenols you found at’ the 8. 7 mile was, ;34 | . . -
Parts per million, is that correot?""“ ' ;‘ o . o
A, JIv would not be any higher than that. fif yl-: N ) 3
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y 6 Povgih k L- o terp &, ' *

o S by that"word, s that you were able-to detect some minute‘ .

7" K ‘i‘f S " E.’“ KN '*i-,' o :"‘ o -_-;! ';"‘,
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: . --Q-. You can't tell us gt what point baok up the
Y R R ’ ,
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N s 12 T ! r e
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. Y N . ' . . “ -
N N 13'-' ' o o . - ! l/' It “
L 1t was somewhere before the 8 T mile?ﬁJ “L“ o ' g
4. .0 LT ' T ' T
| A 'No, I can._ It was in the 3. 5 mile.

a s ‘ :
T ' r_ﬂ_.:c~Qa' Okay. 80 the furthest 1t extended as far as, being
; 16 | < ' | o
2 o toxic to fish three—— was three and a half miles? C
.°:- . }.' "y . ' : A ; Yes' 't. . -t ;- L'" .”"_ - '." e o “.‘r ' i . Ta .
"’zi _18.‘ ) :.. ’ - —V..J'k‘ Jrv AN A Tt Loas T T e v e, ¢ . i I »
. ' '“:“ Q;g' And beyond that point the significanoe of toxicity :
g o A ‘L o y

" oo Of f;}_sh..... - _ LT . T - - ',,' ' -

e 20 | - 3 T T T e s i ;
g 2 A Was unknown. ‘j_'. e s

] S . P S S LT

R _ (.Q:, —6*was unknown. Iou didn't find -dead fish beyond’

that B N S e SR

. o ’”_' Av That's oorrect. ce e LT Tl '
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point?

A Yes.

Q Three and a half miles downstream?

A Yes.

Q This was a moving body of water, is that right?
A Yes.

Q And these dead fish, when you found them, what were
they doing, were they floating on top of the water?

A In some cases, Yyes.

Q Some cases they weren’t floating?

A Yes.

Q I assume those are probably the two possibilities,
iIs that right?

A Well, what happens when fish die iIn streams,
streams aren’t, except iIn some portions of the state,
streams aren’t open ditches without any obstructions in
them. Even iIn a moving body of water the fish generally,
especially in a small stream, don’t move very far after
they die; they get caught up on stream tree branches,
obstructions, any type of material that is blocking the
channel. That’s more characteristic of small streams like
Saling Creek 1is.

Q Well, whatever movement there would have been for
dead fish?
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e a A Yes. vt U R .
' ! : DA o’ ‘ R < " . .
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6 0 . ‘ :)
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‘7, S .' . _'.=* ) L e L R .
T 5~ Yes. :f: - SRR :
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. .9 - ’.",1 " ; c.‘ AL " . |=4 N o ‘5 ,
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10 e T .o : ,',f"-, e e ‘ : -
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50 - o '
S and I Just want to- clear up one particular point Mr. . :
16" - '; .» y 5
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19 “ " ) R
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22 o ‘ o ey
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: L knowledge of that particular statement 15 that correct?
: r ! ! l9 . .‘1 : ' . rr: g ’ ) "P \": "‘ ' ‘ ‘. : ‘ (S B " ' " o 'i‘ l “ :' ‘: I ? o - . o
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with any persons from Weotern Environmental 15 that correct?
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P

AR &< That'o correct.
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T ey e setigredal L0 S T
~,; ?I,bf; Ron, I want to ask you a couple of questionc, 1f
:Tfi; ;'q when did ;ou first learn that there was chis i “mu;.
TR S ~-67- ‘ O

'1*;=;Q And the sole source of that was oome undisclosed ?‘ﬁ

comment yocﬁneard from soncone or unidentified commont you~;-'.

o R : o . , , , L
heard from someonc? — i'ﬁ:'" :“;’.; ool : Lf3 : .
‘lfgiﬂQf And ycu Jus;uinoluded that 1n thia particular-ff‘h‘f

memorandum without any pcrsonal knowledge? o T

T - o 3 ~.~ -,'-'.\" C - " " . -‘ 5
N A‘ Yes. - .' ‘”. S e e o o
u,~"Q g And at ,no point'did you have any conversationa

1‘f: ﬂ', MH CARR" Then'wc had ro;cross examination _‘ N
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contaminated toxic material running down through some kind
of a drain down the railroad right-of-way from the point
of the spill eastwardly?

A I believe i1t was March 16th or 17th when Jim
Czarnezki iInvestigated.

Q All right. And any of these filters that were
put in, they were put in between the place where the water
drained out iIn this ditch 1n Sturgeon and Saling Creek,
were they not?

A Yes.

Q How far were these weilrs that we’ve called them,
how far were they from the point where this water drained
out into the ditch in the City of Sturgeon?

A Several hundred yards.

Q So that this ortho-chlorophenol drained down a
ditch in the City of Sturgeon down to the place where the
welrs were, 1is that correct?

A That’s correct.

Q And whatever the concentration of It was that was
measured at any time, that was the concentration that was
passing through the City of Sturgeon, isn’t that true?

A Yes.

Q Now, let me ask you this, from your experience
would some of that ortho-chlorophenol have been deposited

*. - 68 -
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: A It's possible. ;2f-',_ - fﬁ“ﬂ*l,?h.?l:Vttvi v5,\.ﬂw N
,%f_ '-Q_- wa, with respeet to theae measurements that are .
1 shown in your report with respeat to the ortho-chlorophenol~rﬁ
and the phenol content, for 1nsLancep,who made thoae RPN
meaaurements or ortho-chlorophenol aszshown over on page 3 1;L[_-j .
or Plaintlff{a Deposition Exhiblt No..l?.i‘";.lyltf .f' T
‘ 4 . A - €, ¢ - N i ! - Ca -
“ '?’.'3‘:' Mbat or them were mad S
' ?did one of 'the analysis*' ' R
‘EE,‘.QJZ\ Most of these numbers you've got came from OH AR
‘.l el ; P . > . "vr‘ & ., . . + s BN
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||, dnd they gave -that to you? l‘,.(ﬁﬂ""k ;'?“; UF*'. o
’qf‘fi A I believe they're undervsome type of agreement to
provide any 1nrormation they h d to any 1nvest1gat1ng ]“- _f“ v
Y : (RETRY S O A
agency. ‘; R ‘q'(. 0 ¢ zl i o ' . ”
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A Yes. ‘ g - o | K
'Q But so faf as the Department of Consefvﬁtion
aetually running any of these tests, they didn'e run any
of these tests?
A Not on thils particular phase of the 1nvest1gation.!
qQ ‘Thé.only'testa.that it ran were tests that were
run early on; isn't that correct?
A That's right.
| Q And that was done by an ageney that was employed
by the Department of Conservation, isn't that right?
A | Yes, h . . o
Q 86 wﬁat you really obsefved was that, you
observed discoloration of the water itself in the Kemner

ponds and in the Saling Creek and in the material that was

.coming down this ditch in town. 1sn't that right?

A Yes.,

Q _' And this discoloration in your opinion was toxic

-

L da . l

chemieai of ortho-chlorophenol and the phenols and

whatever other chemicals that were in there, isn't that

.'4,'.sf BN A -
right? .. .. .. Ly e
A Yes.

Q And then you observed the dead fish; you observed

that with your own eyes, didn't you?
A Yes. ' S

.
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.é And.you sensed the smell; you smelleﬁ'it, didn't you?l
A- Yes. | ; ' |
'Q " nd you smelled 1t all over town?
A Yes. o _
Q- . You smelled 1% up, at the Kemner property, didn't
you? | |
A Yes.,

Q .And down at.the river you smelled it?

A Yes. - | |

Q Apd as you were going up tﬁis river did yoﬁ smell
1t? As far as up at 8.7 @1193 downstream,  could you still
smell the phenols? o

A I think I could..

Q Thaf's your bgéﬁ Judgment?

A ; think I recollect that I could smell it at that

point. |
Q 8.7 miles goﬁnsfream?
A Yeé. ‘ o
Q Havehyoulbeen back to Sturgeon in recent months?
-A No. ”
d fHWhen=was the last time you were at Sturgeon?

i
- -' !) ®

i ’ _I believe 1t was May 3rd 1979.

|~4\ 1 ' i *

QY And«you could still\smell the phenols and

ortho~chlorophenol at’ that time?

s - 71 -
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Q

talked about?

A

Q

dioxin 21s0 in this tank car that spilled?

A '

> O » O

>, D P> D > O

low coneentrations of -one, .particular type of dioxin.

IR
Q
\

A

Q..

that's the most toxle ehemical known t¢ man?

A

Q

]Ail right.

T don't recall specifically other than there were

- Do you remember what type that was? '

And do you have knowledge of whether or not

iﬁé.
You could st111 smell it in all the places we - [
Yes.

Did you ever;.were you éver told that there wag
Do I really~-- when?

Were you ever told there was dloxin?

Yes, ”

And when were you told tQat there was dioxin?
I don't recall the date. S
Was it sometime after you started going up to Sturgeop?
Yes.

Was 1t sometime in April or Hay?
I believe 1t was in March, I'm not positive there.

And what were you told about the dioxin?

! : -

It's 2 3,7 8

.

- - are

; . - -‘"‘.'

I have knowledge that it's a very toxic chemical,
As a matter of fact, you wrote an article on dioxin

- 72 - o .
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A Yes.
Q And that ar;icle'was pPublighed in June of 1982,
wasn't 1t?
A Probably. .
Q Anda do you.regali in that article you said dioxin
is one of the most toxic chemicals known to man?
| A Yes,

Q. And did you also say that diox;nrcould'be earried

by fish?

A Yes.
Q And did4 you find that that was a very serious

problem in the fish pdpui@tion thet hed been exposed to

dioxin?

A Yes, _
! . -r “!-r . , i ! . ;1‘ o -.v‘:_" ,cm . :: .
‘Q {’.And did you.report: that that was something that

was causing problems with our.support fisheries in
. 4 e ' ‘.a"i-:: "'{ S ) ‘

Missoupi?'f v " - -7 s Tt
ey e - ~ oy "1 L .
cty o H BN
A - Yes.

Q@  And did you belleve that that was a problem in

the Sturgeon area?

A Ve had great‘deai moﬁa knowledge of  the problem
in the situation you're referring to éhan,we had earlier.
It was not very much lnformation known, at leastﬁavafiaﬁle,

- 73 -
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toxic chemical spill?

t ) N

ﬁhen the Sturgeon irncident occurred.

Q So when you ﬁrofe your arti?le iﬁ June of 1982, ..E:.
there was more knowledge known? ‘

A A great deal ﬁore.

Q But in retrospegt.knowing what you .know now, this
dioxin would be a very dangerous thing in fish, would 1t not?-

A Yes. h | '

Q Now, when you made your investigation on March the
17th and saw this {ish kill, did anyone in the area report to

you that they had seen dead fish before the toxic chemical

splll? -

A No.

Q ; Anyone seen dead fiah in the Kemner ponds before this

l,l\

" A‘

' y‘ . N [

No. Vo " ;‘r.“f 3, I

- [ T r;: -

. K N ‘
I .o L

Q And did you 1nquire of the people that had reported

_s‘,pl.

this, seeing these dead fish in the Kemner ponds, whether

‘or not they‘had been there before the chemical‘spi;l?

A I don't recall. In all likelihood they would not

have been there. I w&uld not have knowledge of them_because

there was 1ice on the poﬁds 8t the time of the chemical spill.
Q pﬁp 1t's'youf.opinion that the chemlosls were the

cause of the fish dyling and being theré, is.that right?.‘ T

LA Yes .,
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ol ; rish dead like you saw Just from a 1ack of oxygen? . r_,q;H;'
K NS , 3 i ol | vlf.% ;l‘ !
W '.1 A It's likely that some fish would have survived, A
".:1 'i 4 Lr" oL 4 b r -, - I . .. ":,:
R : amall ones, 1f it was an oxygen related kill.:_. ; L o
S Y S 3 _ . - )
S ; . e :And did . you see any aurviving fish at all?
el e e e L R SR
.‘" ‘, -:"‘ . . ] N A . NO. ‘) e i_ . '|Jvfl .
. N v|7 ;. B ‘_’- - . - RO - L ) . ”
. ., Q lIn your opinion were all the fiah dead?
." - 8 ’ l --- [ -" : ;“} ~°F " . ! ¥ ! N
" : " i. _A -' :Y@B- " \ “_b : v . ' :' h
L 9 W e 1 E ‘ R T '
o ru:- Q_; ‘And in your Opinion were they dead because or
10 ’ a .\_r; L o : -
t’his ohemioal? o by Can o ex o 00h -
ARTTUE D R # f'. LTS FE A R R
S e R N 9"'%'3 LA j}‘\‘ﬂ..u"z a0 - .
e : A;ﬁhgeq&‘?ig}t@g R :
o e T T ' ‘
. 7o MR, 7CARR: - And.here Mr Schoenbeok asks some‘
13' :“‘:'?‘-E"“E L 5 :“-*?r‘="?4.’l""*"|:,.3‘h“‘~f"'“* v .‘- -
. L N B N N R
PR r.queqt;pqq.on.hiqrregross examination, whioh Mr. Seigfreid
. 14 | ' ¢ :fi 55 pgf 53 aﬁlg‘g { ‘f-_:*:, y - R
. | S will read. , f«‘fgj,‘ DR ‘ ' .
- 15 |7 ) L R ' -
: A ‘-Q_ Ron, I. want to clear something upy- Mr. Seigrreid
‘x “ae | s
2 o asked you a minute or two ago about when you first learned
Y s 17 0. " . '
?' L th&t there were phenol compounds going along the railroad S
';E ’lg:. “ ;\' " e "
g ;right-or—way in eastwardly direction and you 1nd1cated S
R0 19 |- T
p - -that was on’ March lﬁth or l7th-mhen Jim Czarnezki ‘Zu ol
.z S '20_:.‘ ,! . N s ) . e . P ‘ ) .
L ;1nvestigated, 18 that correct? NS
o2 |-, . ' [P :
Lretg ol A Okay.‘ On that date I would have»realized they -
A “22 . f - . . v L. . . . v
e B tawere goins 1n a westerly direction. ff i‘:.-' f”ﬂﬁ‘ i
o 23 . ' T .
L Q You re. talking about your testimony that phenolio . S
2 24- . e 3y
w‘“ﬁ% ‘ lohemicals may have gotten in the Kemnér ponds, are you not? R
| -75-: ‘ S
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A Yes.
Q - You're not talking sbout anything going into the
French drain and thenrinto the town diteh and then into Salingf

Creek are you?

A Yeah, that's correct. It was not until April 27th
that I found out that the material was draining to the east.

Q Thro@gh the Franch drain?

e . an -

F s Lo
A YGB. _; ;l""..‘\,".'
.‘.i . S a Lt ',' '. -

s

s .
Qg’ So when you answered Mr. Seigfreid's question a

”

little bit earlier,,yourdid not mean to indicate’ that you

Tound ou@:anytb;ng abpuﬁ;thg;?pench drain or anything

going through a French drain on March 16th or i7th; isn't

-that correct?

A Yés.

Q. I:take 1t, Ron, that it's still your opinion thét
there are at least two possibllities as to what.aay have
caused the death of the fish in the ponds of the Kemner
property?

A I'm not sure that is-- . to me that 1s not a
relevant question 1n that the coneentr&tion that was in the
pond was toxic. |

Q Sir, I'm nét.aéking you to paas‘on whether the

uestion is relevant but Just answer the question.

hH

Ot
«

Th A Based on, that question there could be two

i 4 r

!
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of 1979 You were at ‘a point 8 7 miles downstream.

R A1

Q  And those possibilities are that it could have

~ been winter kill or it could have been the phenolic

compounds, 1s that correct?

A Yes.

I MR. CARR: Then pherq was recross-éxamination
By ey WieEeL. o ita, !

b

Q Ron, when you were checking Saling Creek in May -

a, T fes

What
date wasjthat wh;n you were cheeking the Saling area?
A April 27th.
Q  April 27th?
A Yesn.
Q And you tegted the water at that particular level

and you found that the total phenolie compounds were less

than, I believe your testimony was before .3l parts per

million total concentrations, 1s that right?
A Yes.

Q And this is some direct mlile or miles, but as'the

- CTOW flies, 1f the crow's 1nstructed to fly in a stralght

line, how rar from Sturgeon-—

A It would be somewhat less than 8.7 miles. The

distance that I measured is stream miles.,

Q Okay. And the séream meanders?

o

PR | Yes.

-7 -
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i Q ., So we're somewhab 1ess than 8. 7 but you don't L B
2 ' R o T o R S PSSR
) know exactly how. far from-~ A R |
3', - '-; J’r".- S ,F-—\ . .’A_ :"'“':, :—-'P;l'_l . ' . ‘. ". N 4:-- .:‘;»_; s _‘:', R N .
S ,A;” ‘That?p oorreetf%“ S5 RS ,u,' Bev
U PR RSP R ST SRS B S R T
N T Qiath-- the oAty of ‘Sturgeon 1n & atraight 11ne? % B
s | . ﬁ‘,‘:v‘,l,"" AT AN TSI RS NE -
] :E*tﬂow'“if I;undératood'your testimony before when
? ‘ you were asked by\MrnLSeigfreid that you were out at that .
i Y
‘ pcint on April 27th, 1979, that could you smell phenol,.‘
8 e S
L ortho-chlorophenol -at that“point and the answer I L .
' 9:' :‘ s . - N . R AN ' ) ‘ . -
: understood was, I believe I could, did you smell phenol, -
- . f . nl[.l' b . ‘. ~, - .
10, A -
do you know for certain you could:smell phenol that far
- ‘ AN A RS
e from Sturgeon on April 27th, 1978? ~h-! ‘ ‘ o
N L‘A.: As you re aware, 1t's four years ago.r,I don't .. -
13 . t - ! Sepn oL, : - . '
A have any record of smalling the material on that “ v "
14‘ ' ' . ] : b .
- particular day but .I do recall that that was the furthest L
15 ; o
X downatream 1ocation that I could detect 1t Just by smell. Ceer
oo 0 ‘ | o | N
R ;' o _MR CARR' Then there was some redirect examination bg
. Mr. Theiss. _Z‘.;:,: e S a
i8 || '.-.,.,r;a,J o Lo i o BT s .
oy T Q Mﬁ. crunkilton. Mr Seigrreid has asked you about
19 |7 ‘ ” S
a June 1982 artiele you wrote 1n Conservation Currents. ’
20° < SRR , -
. »a __“* Has the Food and Drus Adminiatration cf the ) .
21 ' . " R rs‘,. 4»;'-‘ . .- n
K United States establiehed an acceptable level of d1oxin of A P
22 Lo . -
N contaminabion 1n fish that humana can»eat? ' ;‘}“ﬁ,, 5 ,
23 | ‘ ' ' o1
' . A They have established what 1s called an advisory |7
a | : - ) . &; .
. ‘I' 13?310 . l'\’ . .- .- ' . R . “‘_. . ' - ;" o ' 3
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'@ '+ 'And can 'you tell us what that advisory level is,

set byfphé‘ﬂniégd étaééﬁf@bﬁerﬁﬁénb?

Rt PN :

o -[‘ . - - o~ -

A ?he.concentratiogs? )
P [ : s f. .
WE LT e L L

Q Yes.

A Anything, any concentrations in edible fish

tissue over 50 parts pef‘trillion'arélconsidered to be

inedible. _
Q@ ' Okay., And ﬁﬁgt 1s the basis of their assumption
in terms of eating, woui& somebody be eating these fish on
a dally basis, weekly basis?
A- That is based oﬁ #n avérag; consumption of fish
of four ounces per week. “
'Q - QOkay. Did yoﬁ ever 4o any £ests to see if any
2,3,7,8-TCDD was in the fish that‘&ied at Sturgeon?
A No. -
MR. CARR: And that's the end of that deposition,
Yoﬁr Honor. ,
TﬁE COURT: Okay, gentlemen; could I see &ou at the
bench for a mlnuté; please? |
(Discussion was had at the bench petween Court
and counsel and out of the hearing of fhe Jury
and the court-geporter.)‘ ' |
THE*COUR?: Ladigg and éentlémen, we'reléoing to eﬁke .
a break in pfocéediﬁgs and also gonsider,éome ﬁatters 1n.;

VM - 179 -
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- 11 . chambers apo*then w;:Iir;eeume on eome testimony } - A ;:h
. . S beforewioooh.l I would‘edmoniehkpou now ae I do before"L' g;n
?.: :any break 1n proeeeding and thie admonishment will hold ”_ifﬁp
.4 N for any’ break during the. day, you are not po discuee \%ziﬁofj;
s ) thie matter'among pourselves, with anyone outside the ' {:
i 6..,,§;= Jury panel, and jéu are not to form any opinions or .;.:?
7: 7;&:.‘ copoiosions 'about the.mattere on trial. Thank you ‘ 'i‘
M '.}ff for your attention;‘ Court is: 1n recese. uf ",;_:‘. ,;f“
g .?'Tfoiz;f:“ (The‘followiné prooeedings‘were then rad,‘:":,"w‘ i ; ;
k 1. . ,‘ 1n‘ohambere, with Court and counsel present, :Wfi ;1f N
P 5 e outside the presenee and geering of the Jury ) _“‘i?
32' “3;'~ CARR. Your Honor, the plaintiff would offer Plaintiffe'
1?‘ Exhibite 113, 11& and 115 et thie time apd would propose that - '
lf .ineorar es-theee copies are‘eoneerned that the Jury be allowed ‘
,?s;' to read them et thie time.. I oave prepared eighéeen copiee*
1e” of Exhibits 113 and 11&, aince they are rather lengthy, 8o
o 0 ‘eaeh Juror oen have one rather than take the time forieaoh
. }8 .Juror to read tﬁem‘aii:: I have not prepared eiphteen oopiee .
b “of ther otﬁerrexhibit, bu.t 1 can do 802t the lunch hour, ;
'?Of jiand that'e 115, I have not prepared eighpeen>cop1ee of it. 'JLF
gﬂii; : _ THE COURT: So you- prepared 113«and 11u.. '; L ,“‘3‘4*" N
: 22 L MR, GaRR: And Plaintiff's Exhibit: nu 't have prepared .| ..
| ";iqua aooordanee:with the COQrp'e ruling ee to the é%p analysis or ~',xf;‘
.o , . CN R . . L .
;-;ﬁ?é : eome or these aamplee.‘ The Court ruled that that was heareey' ;i- '
;;E 4 “# bk  ; - {i?é-nyf_ - po - | | ,; 50*‘3
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I propose to send to the: Jury..- 'ji..
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MR. HEINEMAN'

Is this the - only one. that has been .. [

115, as I understand 1t, Rex, 13 the

. January 25,

'79 memo? - L 'ii'

gl B H»MR. CARR°' That's correot., Hgﬂ";1~ ;
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MR HEINEMAN"

- r

2 ‘ i : §ory

From Crunkilton to whitley.?

12. from Czarnezki to Whitleyu' ﬁnd theyﬁ%po:beipg'offe}od iﬁ'toto: '
13 » . ) R ':_,.A' » ! “‘ i s o ) «

- unexcised? i j'-' ‘ N RN S
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Any obdeetions? ; . f{

of order.

MR MUSGRAVE

R THE counm. That's the Maroh 29, 1979.A¢_ AR T
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"f-“; MR, MUSGRAVE.

It has”been already, 113 has.
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. . : MR; }The Court has the original copy.- I direct '
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! 'Tﬁﬁ Cdﬁﬂﬁirldka&. Any other objections to 113? R AUIA,L. a
2 MR MUSGRAVE. Yes, Your Honor.,‘I would obJect on. page 2.
{;"Qof the’ exhibit,«?1a1nt1ff38’i13;’£o the 1aot paragraph, tho j"'
'f' "sorteooo!;%artin;,%éoio ;s';"§£a§{gap measure at best, and .
5 :to tho ;55 oﬂ‘ohat pggggiééﬁ,thiéh would include the next ‘
:f . sentence atarting,at, a’ooall amount of preoipitation, and
‘7 the last sentence, thia wouid reoult in a slug.A It's all
,‘3‘ opeculation and there s no foundation ror this man 8 opinion.r?
> And 1t'o baeed ‘upon, speoulation and’ oonjecture. i m*‘:-. :f,fif,
- : MR. GARR° In response to that,‘Judée, there's nothing to'
e indicate that ‘chis 15 conjecture.  Thtg 1s “ghels man ‘that’
"zi they sent out to survey the situation; he is reporting l
B exactly what he found and exactly what he bolieves to be the
.;1{ situation--fﬁ7‘ B 5,$Lr;d RS f_ f':xfjfw e
735 J4 . MR, STEPHEN SGHOBNBEGK: Your Honor, Norfolk.would Join
}6: 1n the obJection to that portion and wouid also add the
7 additional reason that this 1s hearsay. This witoeos was .;f[”’.'
_13' never subdeot to cross. examioation on: this 1nforoation. l.f15 " :
P This 13 a memo from Mr.'Czarnezki,those deposition was not - B
2 even taken 1n this matter and oertainly he should oove beon | ;'
. subJeotod to cross examination aboot this point. I oan . i%
2 1ndioate to the COurt that the reason that noth;oé further waa ;
2 done onathe spillway at that time was. beoause the bulldozer .‘; i"
;f;;{ ????ﬂthoy brought»oof.there mirad'down %?~Ph? ouo becoooe the‘jé'ga.
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conditionS'wer : o’wetswlcertainly the railroad ahould be '
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K8 ? .
permittedvtOHcross:examine the witneas about this information

Pl et
before this should be. allowed. to oome in.

M"‘«:" i

[‘.:j :vl -‘:"‘4':-‘.:‘= ?‘- < : =, v o' ' t
So we obJeot to
’}f”J‘w 'yi'\ §oo N R

for the additional grounda that it's a11 hearsay. .

MR. MUSGRAVE'

4 v‘H 4

PRGN

'gi.! MR. CARR.. Judge, I don't believe it 5 hearsay, but I

'u
l J ‘

1t

We adopt that grounds additionally, t00.

don't have any, they noticed us that they ‘were going to. take

"-; R Al . 0

the deposition of Jamea Czarnezki and we were available for

that purpose, they decided not to do so.

memorandum.

J

it was reportedly done by the railroad upon EPA'B

recommendation wo

~ -

statement of what he saw at that--

rr‘

!

<
3 . .' TR

S
h |l -

uld be:hearsay. The balance of that is a8

well*“i

This is a busineas

However, it'o not--i certainly the 3entenoe where

N .

[

'suppose3 this ista

otop gap meaaure, at best would not be a statement ‘of what he‘

!
, - o

sawé, but the balance of thia would ba his oonclusion based

s,
P v

upon what*he saw

phyaical thinga that occurred.“ It's

oontained in the

;of hia dntiea to

'.)..

T 1 ?

{0 o MR.
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éTaPHEN

Vo

~oharacterization

.' ‘_:_ %

thie witness and

1
{\

‘to:offer‘opinion
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1'v r

at the time, the phyaical appearance or

1

report of facts as.

¢

business memo made by a person in the courae:'.

S

report such facts.,' 'ﬂ; B f R
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SCHOENBECK‘

as ‘a statement of facts.: It'swan obinion

-

I disagree with the ,?ﬁ ,{7
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on that matter.o

. I would simply point out

it nas noticed by Monsanto but not by the railroad :; _'i,"
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| objections'are overruled. ,Okay., Anything on 11#? ' f
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THE COURT

1

‘\x -

| ,ooda
v

MR. MUSGRAVE ‘ Your Honor,)the first page of Exhibit 118,

.. ’ - 1‘ r"

the second paragraph, drainage from this area may have been _:'

B = H

“ entering Saling Creek sinoe n/17/79, e would obJect to that o

4
d (- .
Ste ~

as conJecture and speculation. fu' . Q" oty R

T -'- . -
[ . i

MR.'eéEeHEN SCHOENRECK: Norfolk Joins in, that. Hearsay .|
‘aiso. 1ﬁ;21h351_ ,:21;gs-iﬁtrpg'f:;w’affi, .;‘1517::_:-2_;;~: Xk

L MR CARR' I'm~sorry, I have the wrong exhibit.‘

'j " THE COURT' The last sentence of the~seeond‘paragraph,
, about drainage. "‘b”jj}f " f.h' o, -“If : .f"_ -

. -

S MR CARR'" The 1aet sentence on the second paragraph?
16 p :

t THE COURT. Right.hgf ;F”fzgii\:}'.'f-.sf:“f¢i .':,} : 3*
MR. CARR: This ie‘something that he's already testified

to and been cross examined on this point, and I don*t eee {

anything erone with 515 etatement Your Honor.. They have j;‘
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’I 4

examined him on. that point at eome 1ength. . ;H&:‘. ‘ ;“j'qifﬁ

“ [N
-5 1 ',

,this: reportedly was done by the railroad upon EPA'e e 5zfﬁ ”t
:recommendation.. I will also take out the sentenee. this ie’
a stop gap measure at best.l As to all other sentencee, the

‘f THE COURT. 0kay.‘ I remember it, too.. Overruled. _',;f”'
Any other obdections? . : L "‘:' ,"?ififiw b
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. or other. The Court has the original, the last paragraph on paj

took 1t out.

else on»bage é omitted. We'lre getting out of order here

because I still have some comments on page 2. Page 2 of,

e 2L

MR. CARR:. Page 2, the EPA findings and that chart,. and th%

on that same page at the bottom of the page there's a statement
about the last sentence on that page, I don't have the

original in front of me, something about EPA found something

THE COURT: Yeah, Harry Gilmer, EPA, indicated that
affluant conéentration were in tﬁe neighborhdod of 30 parts
per billion. That's outJ.

MR. MUSGRAVE: Your Honor, that is page what?

THE COURT: Three. |

MR. CARR: Last sentence on page 3, the sentence the Judge
Just read.- | |

MR. MUSGRAVE: 'Jﬁsb for éhe record, we would object to
that being out. - ‘

MR. CARR: I'll be glad to have it put back in. .You guys

were obJectiﬁg to 1t being in before and that's the reason I

MR. MUSGRAVE: Let me be sure I understand what you're
taking out.

THE COURT: The last sentence on the last paragraph of pag
3 starting Harry Gilmer, parenthesis EPA

MR. MUSGRAVE: Okay. No, I was referring to scmething
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H.Exhibit 11H e would ochot to the statement under the date,

ﬁthat baois. The next paragraph—- G . 'jv‘n

record, exception to the hearsay rule;-
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”.1the paragraph that has the date immediately preceding it,
fu/30/79, the sentence that starts, Mr. Rush»indicated that

fhe had smelled phenol, et cetera.ﬂfWe'd object to. that.

”heareay. We get to the next sentence, ho contacted the 0. and I

}

IH._cleanup supervisor, that o hearsays and statement with

N vy rA et

'1regard to what 0. and H. said to him ae hearsay. And we

wouad obJect to the last‘oentenoe in that paragraph, starting,"

fit wae apparent that 0. and H., et cetera, there again that'o

IR 4

conclusion opinion based upon hearsay. we obJeot to it on

1
iy : et
! . < ~ . E 4

Y
4

da

THE COURT' wait a minute, let'a take them one at a time.‘

MR, STEPHEN scuoennecx’ ‘Norfolk Joins ih those. f'

. . . .
T A - DS - é

‘objections, Your Honor. S _ :“'_ : a‘,;,.a'“

. f
b,

'- 'a'

~3uj{ MR CARR° With relation to the atatement about Mr. Rush

Il

‘indicating that he smelled phenol, Mr. Ruoh will be here and

_he can be examined on that._ But we are not orfering it for the
18 'y

truth’ of what Mr. Rush said.f Thie ia a factual report by an

investigator for the Department or Conservation who ie

e f B L ";
el )

‘reporting what he found and was told what occurred. As far

‘as the OH: etatements are concerned, again tbe OH is the agency

T

fof the railroad and it would be admissihle tor that purpoee “ oL

,.- N T T
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o o THE COURT.— Rush is” your next witness, 18n't he? :
2 '’ ‘ T ; - % : “
. . Lo, . :
] 2 L I l_r , i~ll,

e 6 | 4.4 ooy
who presumably telle these folks.,.j*},m:.’. o
7.A r\ . I =l . “ --"
L : MR GARR'} There s nothing about what OH told--: oh, . -~
‘ r N é' N "'ﬁ"-.-JL_" " _':; ) ‘ _,_' 5, " ) v “.'1 r .'-‘ . :
O J yes, there 15 indeed. T :“;; . rp';”",g.-e~
' i S IR R G T S L CUTET T e T L
S P MR. MUSGRAVE' There 18 1ndeed.4 P ,«ﬁ @5*”,' o
. ;lo ’.. ’ ' ] ; ' i
: ] . MR CARR' Well, he will be here and he oan be examined
L en that point. ‘3 :g;. . _” ﬂ,ﬂgg:.ul : 5:;i“,i'. —»3wqf
SRS PIEN FN ‘ ‘ ' L
L THE COURT‘{ Assuming his testimony, 1111 let 1t 1n,:w S
‘ az ' § ‘ Ad 'fjii
. LI since he 1s the next witnese. Anything else on page 2? e
. :14 . "j‘rl'l‘ ' _"’l-' § ‘ ’ :
P . - MR MUSGRAVE- Yes, Your Honor. the next paragraph on the
" 15 w e .
3 . . “same pase, the sentence that states, Mr Rush was eoncerned
~'; . - 16 . . ,,.i ' u “ .
1N . about the safety of his cattle. That'e a eonclusion on their
5 A behalf etating the etate of mind or someone else and can o
Vi 18 ||’ e T R S I Lo T
§ i only be based upon hearsay statements. v“_:‘~g¥, WL e
on ‘uﬂ~¢i. MR. STEPHEN SCHOENBEOK° \Norfolk would Join.»r*, ~.n4',44;
W ‘:’1' v ' 20: -, :* :‘ ~ 0 AT L e L8 i
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T ,mn. CARR'_

MR. MUSGRAVE'
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1t'e not ofrered ror the truth or 1t, and actually 1t' e
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That’s correct. PR y*ﬂl 57 o
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T GOn't know what 1ts relevaney 13 ar

~

double hearsay 1n that you've got 0. & F. presumably telling Rueh
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S . MR. MUSGRAVE Just eo the record 13 clear, we would Lo
L ]2'3 object to the excising on oage 3 of the tests and the results
;ﬁ }'1 thereof that are 1ndicated 1n the original exhibit, and I take
L A 1t that the original will be. made a part of the reoord. )
SIS I 'I‘HE COURT: on, sure. -' I SRR _
,', R MR. CARR' You'rs obdecting £o the enminaeion of wz
- 7 I'm perfectly willing to put 1t back 1n. T . .
" g e 'e c ) .. .
' A R N rwsenmm:, What, the EPA analyais?—-' 3 X
! ‘9;3 . fiiﬁﬁi éﬁﬁn-. Oh, absolutely. - \ y 32 ) .
' ;10 : “fMR}'MUSGRAVE" Of what was found downstream? .
) " o ‘:MRJ'CARR. Yea. It was objeeted to when ‘we. went "
_12: ;ovenlﬁhé deposition. ; . . 7
R e counr.n- Yes, 11: wes.. - -l AU
s P AR - A : AT PN
A [ .MR.aMUSGRAVE° We didn't obJeot to it. You wanted it -
:. : 5 out beoause it was-1“ﬂ,? ‘.;7 . e : T e
g? '6". MR CARR° No, no, no. I did not want 1t out.. I
g:.‘ 17- ,' o ‘ R . -y - n . ; . ., ' ,f ' ’f P . 1
g ‘ wanted it 1n.. ' . con . T
;r l‘- ' -, . ":t o
o n THE COURT: . ‘Ons 6f you made . i obJection to 1t, 3 don't
-§ 19 . ks j ~'. "I ' ‘ P
£ remember which ono? s ; E :‘ )
;1 io"~ ' SIRTRE D .
g, X MR MUSGRA You re oorroct.‘ I'11 withdraw that.:
ol m ' ' ‘, - P v T
R You re right. e “ S gs o . .
o Tl a o NN Lo
e CARRt' Hithdraw what now, the objection you made o
4 '}«_:E before or the fact that you want 1t 1n?. w L }_
Ly 1 f 't‘ B A‘.-'24'.‘:'.’ ; " ,'« 9’. ! N . ' : ’ !
PREAL ] kS NE MR MUSGRAVE- Hy objection that I'm making fiow, s .
s 1:-; r el % . - : ,:I-.‘ ;
SR - 69 - "
AL ; ’ ! C o '




B A SO AR B WD e S o
f.ﬁfyﬁiﬁ e ‘ : "’H“t : )1.;?gf" £¢.
o e SUUEIERURTE SRS
- j-:f ' ?_ MR STEPHEN SCHOENBECK' “You'r Honor; so that It cleab, 3
I 5 1 think that’ there 15 somethiﬁg that we do ‘want n’and "; |
:?if _}ﬂ \that's the i&ét sentence*on that page where Haf}ygeilmer p ?ﬁi:i'
;?t . :4  | 1ndica£ed that actual affluent conéent;aﬁions“;éfe 1; the | ~
.k : vy o .
. ‘ ‘S{E ,neighborhood of 30 parts per billion. That was taken Out by
hbi éf?; Mr.,parr's obJection._ ?ﬁﬁf;:ff. f¥f iE.¥u;;;'.;fff< ‘
B MR, CARR: Yo, 1£ wéé"ﬁoé. 2;1;;:f 1 .'f'{;; ) ; o
,;T e 1;;; MR, STEPHEN SCHOENHECK: * Tne testimonybin tne: deposition~ -
%7‘5 ??' :about that wéa f;om mﬁ;c;éss examinatioﬁ and 1£‘ﬁﬁé stricken .
P ,1;5 your ohjection,bﬁr.gaé;r. f::f_:ij 7f;;,i :ljﬂ: ;;;v§ ‘ f}i
; Iy ;fyi I:_H P -CARR:“I may'séa;é c&frécted oh that; Steve..”. 53
. ]3? £ THE‘GOURT{ I donié:ﬁéve a cépy of 1t.;;(‘?ifﬂ; . R I
D A - . S e . A P
AT F - CARR' D6 ‘you récall what page 1t wasé'gf REENERRY (N
e e fﬂﬁ;" MR._STEPHEN scnomnsséxi. i‘m 1ook1ng gor it Qight now.,f}3=5?f
5‘- '!5;‘=i£uwas in Crunkiltonfs,:ggge TT,zTB,;my cross examination ZJ B
'é" o ;,ofFMr.ZCrunkilton.. ﬂnd.it was deletedron the basis of '.“?,f'}
i 7 Mr. Seigfreid's obJectiOnwwhich wag preserved., . -:":1 l?‘ﬁ
Zi Bl Hﬁ;JCARR' X was ;n obﬁection that we made at the time.-it?w
%% !9" I don't reeall whét’ﬁé dié; but I'l; stgnd by the obJection }; 3
FORR ‘§1Roe they obJecteditg ‘the anélysis of‘the EPA in an’ ::‘iﬁ~
;JH%‘ ?Ll:léérlier-- we'll‘stand on fhis obJection as well; Your Honor;:‘f
s, ;iﬁi3?2 ?1¢ " THE COURT' Well; my understanding within this1context Bt e
::iifs" tﬁat everything about EPA was hearsay.,j”iﬂﬁ”;:ﬁ‘i:*: ‘ h‘ - l
t_ﬁ;iéﬁﬂ?é s MRn GARH% lY%s, mhat was what th;:éourtuhad concluded.,‘iL”
N BRI i T e N 905 N R TR




A (e . . v S ,..:-». o
" } ol THE - COUI’?”'.I;. ) Tha.t's why those o analysesr;nd the
_ "';'," 2 ‘went out.a.na ‘.log.ically the last sentence would go out. S’op,‘,‘ | ‘,
k o 3 ”i{s no. onelpbjectiﬂgg or--- ‘.‘ . '-,i A a g
. =‘4’; “ ‘ M‘R: C;&RR' Yes, we will obJect ‘to 11: being 1n there. g ’i‘ ;,_:
LT > '.I‘HE coum'- !’Monaanto's’t:ill: wantsr the EPA part of. the tableh' :
SRR ’ ,.‘7'2.' : MR. MUSGHAVE : 'I'he pﬁsture we took originq.lly waa' that
) P Alq" all ot‘ this waa hearway. 'l‘he Cm:rt ruled gthat the 0. &: H ‘5
' , 9 | cametin b‘epause of: some agency relatié;nship a:nd I wouiéi again o :
o . ,11.'(): : po:lnt out to tixe Court: th&t it says here thatl él;-e“a;tual tests K|
L ';;we.re run b& ABC 1abs a-ng says ot;zers, ’o' 8: H. Compam; - -
_ 12 through ABG Labs. l . :
L 13 THE COURT° I remember going throush that'.'r I still '!:hin}c :_,;_':
o s materda)’ bout PR 1s nearsay,,sci":r ‘;',hink 11;'8 RPN BEr
i s 15 prope;ly‘ cle‘&ned v.p. : o L D
S LMR sﬁEHEN SCHOENBECK - Youz:. }ic;nor, Just's_z'c::zit'he Norfolk‘s s
: .;,1'{".;; ¢ppo'sit;l‘on on this 115 clear, I think th‘ajbﬁ Ithere'is 1xlluo ,reason ;;o 5 A
~ | 18 di:gtingui'shlinvhere t?gfween the' r;sxilts froz;l t;he 0. & H. or frorﬁ
19 | the: _%?ﬁ%%pg :t'}tg.t;l e sﬁubmi‘t;,if} }:1:1& ot_her_resiults from o & H. :
: 20 .~aré_ goiné 1‘;0i ;l‘)é: 'Irté&:‘;-gﬂé&&oxtﬁer results from EPA should be s,
'R:: - 21 Al fread aa ﬂwell ,;on ‘thisJ exh'ibit“ . T _I A
A I e N e
5-::',;.3 MR(C.?ﬁRRJ:f:P'laintj;f:fzsr{ds on thi qrfigim'a.r.l.uposition.‘ B
23 . THE COURT: ' 0%"&-H. stands in a completely .48t ferent. DR
, '. '»’-2"4 poature. than EPA Okay. - As it is cleaned up, éﬁy ot-)-Jec‘t:!.ons
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MR. MUSGRAVE' Other than those - alreadm mide. .
- { ,__.~-'
THE COURT" Other than those already made. o

- . “ : ..P Al
' e ¢ . ' . N

éHE COﬁRT‘ Do you have any?u"',' oot

| mn STEPHEN SCHOENBEGK' No. ‘;i ‘713 - i%":~u'; o

igﬁ\ THE COURT" And page R 15 only one paragraph, any - . .0
obJection to anything in that paragraph?

MR.VMUSGRAVE Your Honor, we would object to the word

’

2t

2 - - N ‘

. 3

testimony other than concentrations of orthochlorophenol or B

: r .o . .
4 L4

consequence,iYour Honor The witness has given his opinion,.'

*
-
¢
A

HTL"' N "‘.'...":s.'.‘:"’ :.‘:..'En & '—,'.-\'}1, . ne o ' T .
he's been. OrOSl éxamin ed”

4.
on the point and dioxin was mentioned
7 i .

8

i MR.‘MUSGRAVE:- None from Monsanto. . -{ AN {f,fj-

primary used 1n the first sentence of page H there's been no~“..f

phenol compounds as being~anything——ﬁ 1et me rephrasé that.,. i
There's been no evidencé ‘that anythiné other thantortho- *‘:";';
Achlorophenol or phenollcompoﬁnds ﬁere the toxic’ﬁ;tefiais that,
| they had any”roiélin giécovering‘or measuéing.iﬁgjéf_f“:lefg.}
- ,@R. ST?QHEN scnonNBﬁcx | Nogfé;k would J;iﬁ in that. :fjﬁgﬁ
:,ﬁéj:éiRR;{tﬁgfghgg§aiﬁg};Bﬁethi;g that's ;eally of no }:Liz”

as h;§1n%“§;;;:1h“;h?'hfé é ncl th;t‘he knew abéué;'and I thinkih'
!fit stands 5nhits own b;tfbm. }g‘:i'l.'j': 5.:.ﬂf‘f5”. SR '
37’ ) THE COURT: I'm‘ggingfto leave 1t in. ';fz=yif;; . :
f”ﬂ" M. MUS?RAVE | And. the othe exhibit——_.;filgW;' 4 |
S mm counm-'~115 l;;:-‘" :'f.fi“ B fiﬁi?rgz'“:;_;
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Your Honor, 1t'a the sane . obJedhi

‘MR. STEPHEN SCHOENBECK:
. . ‘-;.

" but Nérfolk would slso méke the objection pq page . 6o the®
last statement about as possibly as-iﬁng as sixteen days

‘a8 being spécuiation. The céurt has previcusly ruled on 1it.
THE COURT: 1'11 adopt my pfior ruling.
MR. MﬁSGRAVE: We'll Join in it.

THE COURT: ' So noted. 11572

MR, MUSGRAVE: ’On‘Exhibit 115 we obJect to it on the

. basis that 1t clearly appears to be the statement of

Crunkllton, . somethingn- well the baais that 1t
constitutes hearsay., : S

THE COURT: Where?

' MR. MUSGRAVE: .The whole thing. °

THE COURT°H Okay.' Are you Joining 1n that?

MR STEPHEN SCHOENBECK. I believe we made the game

obJectionit0“1t~Wheniiteeame uﬁ 1n the direct examinatlon.

L oo ! .‘~.- e

THE COURT- Okay.,.

Ui:

No, Judge, 1t will be 1dent1f1ed as a business

Do you have anything to say on 1t?
MR. CARR
record and the witness has been here, subject to oross
examination.
 THE COURT: I don't see any problem with it. I've read it
over ‘and I realiy don't ﬁee aﬁy, so.i'll deny‘thé objection.

(Court. recessed for lunch at 12:05 P.M., to

i reconvene’ at 1:30 P.M., at which time the

. ' ' - 93 -

"y
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followinq proceedinge were had, in open
E. ) . 'r

court in the presence and hearing of the jury:)

;f'
(Plaintiff's Exhibits llB-A and 114-A
were marked for identification by the reporter.)
THE COURT: Okay, gentlemen?
MR.

CARR: Your Honor, at this time plaintiff would

" offer into evidence Exhibits 113, 114 and 115 and the

Clerk has copies of each of those exhiblts for the jury.
I would like at this time to ask the - Court to admit
these into evidenee and allow the jﬁry to feea these
exhibits,

THE COURT: All right. Any objections other than

tﬁe ones previously noted, gentlémen?
MR.

HEINEMAN: None other than those previously

noted, Your Honor..
None.

MR. STEPHEN SCHOENBECK:

THE COURT: Fine. Admitted over objections so

noted{
(Ju;ors read the exhibits which were passed
to each of tﬁem‘by the court clerk.)
MR, We'd

CARR: I think everyone is finished.

like to call with the.Court's permission, Mr. George Rush.

THE COURT: Fine.

-‘Q
"
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| 1 oo AN ") \F’ ;‘:; i ‘
SRR RPN . . s
! GEORGE_WILLIAM ‘RUSH',
2 caiied as a witness on behélf gf the piaintiffs, having been
3  first Auly sworn, deposea‘aﬂd states as followsi
4 DIRECT EXAMINATION
5 |BY MR, CARR:
6 o - Wpuid you state your name, sir?
? A Geo¥gé William Rush.
8 's) How old a man are you, George?
? A 50. |
10 Q What's your birth date, please?
11 A February 8, 1934.
12 Q Are you a married man, M?; ﬁush?
13 A Yeé, gir, | |
14 Q Youfiwife‘s‘name?
15 A Barbara., |
16 1 Q And do you have children? h
17 A . Yes,
18 Q aAnd théir names?
19 A . Glenn, Debbie and Greg.
20 , Q They are all, your entire family plaintiffs in this -
,2' ac£ibn? | |
* -\ P;fdon me? ' ‘ '
2 Q 1Is y;ur entiré family, thatfis your childfeﬁ and
fiid your wiﬁ; andhyourself plaintiffs in this action? ,
o T CON e o
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J A

Q

Ruash, but

reference

A

Q

Ehis picture, and the top ¢f the picture would be to the

outh and
A

Q

A

Q

A

Q

. of January of 1979p did youlive there at that time?

s

‘g -:‘_' eyt
- -

‘And I know this pilcture doesn't show your farm, Mr,

"It would be, this picture, I'm on the north gide oE

haven't you?
' Yeé.

All right.

Yes,
Where do you live, Mr, Rush?

¥ live about three and a half miles northéas; of Sturg

And do you have a farm there?

Yes, I do.

could you indicate where your farm is located with

to Plaintiffs' Fxhibit 3, if you would?

Wﬂll, it would be out north and east of this picture.

east, so toward this corner?
Northeast,,

Northeast would be this direction?
More, yves. - |

And how far from Sturgeon dé you live?‘
About three and a half miles,

And how long have you lived there, George? In that vic
I've lived in‘tﬁat vicinity for the last twenty years,

And you've been farming there for that period of time,

Directing your attention to the 10th

[ 4 -

oo o — i
¢ 3 s

et e - . o . v ' R el .

FLov. R S - 96 - ol

e . N &

SN,
NV

nity?
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A - Yes,

Q And did you have occasion during the day and days
followiné the 10th of January '79 to éo into Sturgéon, the
village of Stﬁrgeop? | |

A Yes, I did.

Q On what occasion was that, Gaorge?

A ‘Well, I just go in the n&rmal routine of life, I
go in there quite frequently.

Q@ - And why is that?

A Well, it's closest town to my area and I do all my

lltxrading there, my children go to school there, and so forth,

Q Are you on thg Board of Education there?

A That's right. ‘

Q And do you also'be;ong—— 'D; you have a Chamber of
Commercé? |

| A Yes, I beléng to the Chamber’éf Commerce.,

Q And do you dé business with the various business
establishments, hardware storea, banks, post office, grocery
stores, things of that sort in Sturgeon?

A Yes;:T do.f ; ;;:i'__, S
S F ot ,," [ C
Q Now, when were you there the first txme following
; \ : o 3
the}spill of.January 10th, '79? T

¥ '4‘ Lol !

L~ v g

‘ A' I don't. remember. thn “exact day, it was the next two

-‘. 24 "|

‘or three days after the. Splll if I remember,

1 it . . S
’ - Y ) " s . . . P - LI
n 1 ‘. . L TR o, . .
Ca e TPl Y ' - 97’ - ' ’
« 1 N A s . . .
.o . T { s Peo, .
- . “ty
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Q ' ©Now, diad you have occasion'tb,noté whether or not

there was some chemical atwpafts of Sturgeon other than Just on

l[the railroad tracks on the crossing?

‘A Yes; I did.

Q And what was the occasion for noting that?

>

It was at the filling station.
- Q and where would that £illing station be located?
A

;;t WOuld.be just north- of the railpoad orossing at

‘dien Street.

Q ' Whatkind offilling station was it at that time?
A ‘ At. that time it was a-Texécoﬁfilling station.

And since that time has it been changed?

A To a, Kerr McGee.

Q - All right. ' And did you do business at the Texaco

station?‘
A Yes. <[:
Q And were you in there-- well, state pleasa, what you

i -
‘,,l"‘,’l ‘L‘.(,w_"."«

‘ iy
ohserved with referencekto~the filling station and the chamical?

A I was there Aat that:time and I noticed orangey material

.|’ gt N 2.
'..f-‘.-*,’; Ry ;u 3

Lome kind in the snow. A A

i_' , -4 -
Q@  And where? b
A It would be at the end of the, towards the end of -

the drivewaf up past** éhe pumps a little ways.,

I+ Q@ _ And had you noted that at any time before January IOth'

v »

G e ‘. e Ce T
. re I3 . . . . '
RIS SRR e - 08 . ; ' ""

. V \ AR . .

of
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of 1979, that-sgme kind-of orangishlcolor in’thé snow in the -
£11ling station &rivewgy?:

A Nevér have.

Q Couid you distiﬁguiéh éhat color from, say, the
color or any possible gasoline-thatumight be in éha drive?

A YGS; T'm familiar with what gas would look 1like,
it didn + look like that,

Q okay. AaAnd now did y6u~also come to town from time

to time to trade at these eatab}ishments that you've mentioned?

A Yes,

Q And could you tell .whether or not there had been dirt

or material associated with.the railroad tracks and the spill
itself thréugh the town, distributed in varjous parts of the

town of Sturgeon?

AL Yééy7there seeméd to bé’mdfe, I'd say mud or material
1'""{""» : v
on_ the streets from various vehicles that was used during the

) ", R " '." i ;

-

r’ 1l
1 ‘} ,|“ yoyl o
- . . FRNE Y
Spill. oyt Wi, et !
. “

0 George,, ég[gffdyﬁéfqﬁhgn:you drive to town, do you
hava any Sccasion to bring mud intotﬁe community?

.Y bh, I use my vahicle on the farm. I drive through -
mud occasionally, but most of it would fall off before I'a

get to town..

Q How m%ny highway miles éo yéu_drive to gét into tbﬁnf
A - Going to town? | S ‘

- . . .-, R .. . : . . *
LA e ADUE A -99 - 0
2 . . . . ™
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-??fégling Creek? .

Q Yes, -

A Fron where i live it's about three and a half niles,
Q Now, Mr. Rush, in addition %o yoﬁr going into town
and seeing these 6bservations; did you have occasion to note
a flooding of your property sometime during the month of April
bf 19797 |

A Yes, I -did.

Q Doegs Saling Cfeek run through your property?

A Yes, it runs the full length of it.

Q vﬁhen you say it rung the full 1ength of tt, you mean
Saling Creek travels the entire length of your pronerty?

A That s right.':;i-- R

'
o .

‘o " '

< 2 L L] i

Q And how much distance woulé that be, sir?

a 1 d say almost a mile..

; ‘.‘4\

Q And how much acreage is there involved in. that farm-

. . 4 i
o " i et ¢ P |

A 229 aé?ea;

Q@  And has Saling Creek, or does it on occasion in the
gprinﬁtime or oﬁﬁer occasiéns.ofﬁheavy raip,~does it flood and
has it in the past f£looded éofﬁions of vour farm?

_A Yes, it has,

?

o N . S
A P v . oo !
“ . .

.

Q And how muach of your acreage is subject to-- striké »

that. How much of ybur acreage in 1979 wag subjact to floédin§:

[, S
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24::&irs% flooded time in April?

| ' : ‘.‘ ¢ *'; . i 'R,;EH'- ‘"7
your property?‘ o S ni,wz._m.ﬁim

TE . . R R o e 2
o - "‘c"’fﬂ“'ﬁ e e "}: '::_“",,'ra‘_
- . . cr . o o """ ‘__5:4_ oy M ,

A Oh, approximately 100 acres. 3

Q Now, Saling Creek, before it gets to ?our property
does it pass through and.around the city of Sturgeon?

A Yes, it does. = }

0 mhat is you&edownstream of Sturgeon, is that corrnct,

.Eir?

A -That's right.
0 - WNow, di& you ‘note in- ‘April sometime in April

Bnything unusual about Saling CreeP insofar ag it related to

v.wJ- ¢
P

R

A Yes, it appeared to be black.
3 ‘ L , . Y. . El
Q. And what' part of ppril was that,.do you know, sir?

I3
..'. RN w’: Mo g, ~

More~‘o in'the latter days of April. T

.:y“‘

o]

. Was your propergyflooded on two times in April?

Yes, it was,

' And did you have occasion to. have come to your

#:operty the people from the Missourid COnserv§tiontpepartmant;

u Mr. Crunkilton and others who have testified here by

iepoéiﬁion today?

A Yes, I called them.

Q All right. Now,. . were you present or did you go to the

hart of your acreage that was subjeoct to flooaing by Saling Creek

ln the 1atter ‘part of April in addition to the first part, ox
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A Yen,

Q And about wheh‘did Qéu get there towaré thé latter
part of Aprii, Geﬁrgé?

A I'Gd say it must have been 27th or éeth, thereabout,

the last few days of April,

Q " And could you tell was your lané in flood at that time
‘ 3; .'. -

when you got there? ;:‘Wéﬁ

.
.
§° P
I

[

A When I vas there, no.. I seen it prior to going down

to the creek area. f1,':‘;.;‘

Q@ ALY right. “And what did you see, sir?

A After I went to the cresk area?
Q Yes.,
A There was a lot of black residue in the grass and

pasture land. The creek itself was black. This residue on the
qrass.was mora or less, I don't know, kind of an oily base of
some kind stuck to 1t. "
Q To the seét of vyour knowledga, Mr. Push, had any
kind of black oily residue been depesited on your nropertv by
Baling Creek at any time hefore January 10, 19797

A No.
" Q How much of your acreage at that time was f£looded or--
ptrike that. How much of yvour acreage at that time in your

N
(I

ﬂesc*ibed? -,,'

.o ... e IN2 - ) ' s

judgment was coverpd with the black oily residue that you have -

4

[T

L
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A ApproximatelyJa hundred acres,
Q Do you have or did you have cattle pastured in that

horeage at that time?

fas in actial’ flood? {g ﬁ .

A YGB, I did b woro® -5“."“1‘
‘.' 3 “. N ’ﬁ I’.'-'..u \%“I' 0 e

Q Where would the cattle go whan the acreage itself

A They d go up to high éroun&. _

Q Now, what aia ;éﬁ‘ég.ﬁith relatlon to your cattle
after‘you saw your‘acreaga in that condition that you've
ﬂéscribeé? | | |

A I moved them,

And vhere did you move them, Mr, Rush?

Y

A I rented a pasture and put them on it,

Q How far away is fhat.pasﬁure?

A It'g roughly eight, ten, eleven mile,

Q How much, or for what period of time were yourcattle

1n fact, on the acreage that is adjacent to or in the flooded

area before yvou moved them, sir?

r

A Just a matter df a couple;of days.

Q Now, have you ever returned your cattle to that

B

. bcreage, Mr., Rush?

A Never hava.

0 ‘Not since 19792

;7 A Not since, no, L
A [ . Al; 1'."0 .o b * ) A B ' ) .
) el = 103w ; w
R S o L A
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24 - John Bowne's property where the water had washed across and the.

- e
LA,

Q When you moved them?
] o . ...Igt ““'f-,f”"‘!

s 4 .
Tt i ,_~i1 NPT .
A No' AR A R
PR "t

Q Now, directing ‘your attention to Plaintiff's Exhibit

"
’.‘ '“-.-..\\

93, which ig one of the ‘glides’ which is the eight by ten

\-. ] l‘
‘ K 5!

print of one’ of the slides’ that has previously been shown to
this jury, Your Honor. ,Directing your attention to Exhibit 93,
do you‘recognize that, Mr. Rush?
A  VYes, I do. | | A : )
Q Ané Vha; is that,'sir?
A That was‘taken from the eétreme north en& of my
farm,

Q And could you-- well, I'll just show them; they've

seen it before. And do you recognize Plaintiff's Exhibit

#91, sir?
A Yes, sir, I do.
Q As a matter of;faét, did you gé with Mr, Crunkilton
and the others from the Missourl Department of Conservation
when they actually took theae_picturésé Were you there?

A I was with tﬁem, I don't remember if't#at was when
they took the pictugeé or not,'bﬁt I was with £hem that

morning, or afternoon.

Q And what is Exhibit 91, sir?

A That was taken from the road, a gravel road down by

. A ' - M - ‘ - . "
. - P . , PRI
¢ LS v [T -~ 104 - - . N -
~ v * ' . Ty . . . F
. R . L ‘ - ‘ . r G
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gravel you can see it washed cut intothe field,

Q Wefg}goufye;e;wggq'yﬁ, Bowne testified?‘

A Yeé, I was., _ J

Q And you heard him describe, does this picture show a
bartt of the property that John Bowne described as being flooded
by this flood?

A Rightl;

Q And that woulad be Exhibit 91, Yow, handing you
Plaintiff's Exhibit 90, which is another of those slide pictures;
four Honor, do yéu recégnizé-that pictufe, air?

A Yes 3 I Ao, |

Q Wﬁat_is that, sir?

A That's the area uptown Sturgéoq, just north of the
park area before it drains into Saling Creck.

Q And the water or the ditch that's- within, that's

Fhown in this picture, is that part of Saling Creek or is

that a2 ditch that leads to Saling Creek or what is that?

A That-runs into Saling Crack. "

Q All right, Tﬁis iz a diteh then that goes 'into
baling Creek, is thatrgc.’rreét?

A" That's right, ves.

Q .All right, »And thaé's in the town of Sturgeon?

A - Right. |

0 Now, Mr. Rush, 4id you, after the flooding that took’
o' - - % vs, ’:; R

FLEE i . .
. [ . . .
. y N L R 0 .0 : oo S
t 1 N N X N - ‘ _'1 5 M ' .
. N ; W ; . . . e -, -
DTS R L S -y, 3 .. . '
» e, e v . YT .o .
. . o - . . .
. v -

r x’
' .
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place in April of '79, what did you do with this pfoperpy that -
you had previously pastured these cattie on, siré

A Well, what I could of it, I plowed up and started
farming it. | |

Q And what kind of crops did you grow there?

A Mainly just soypeané‘and wheat,

é -Hoﬁ,?did you ha&e, through your attorney, Mr, -
Seigfreid,_or with Mr. Seigfreid, did you have a person by the
name of MatéhewrZabik‘cdme,bnto your land and take soil °
panples? |

A Yes,JI did.

Q And dia you'alao have a veterinarian take samples

from vgribus cattle of yours for Dr, Zabik's study or analysis

as well?
A Yes,
Q When did that take place, Mr, Rushé
A It must have been in June or July of 1979,
Q And d4iad yoq.learn the=-- Why 'did you want your

cattle tested, Mr, Rush?

A . Well, T wanted to make suré nothing was wrong with
+them, ?héf was only.thére a short period.of time and still
I éhought-the possibility soﬁething could have been wrong with

them, and I wanted to have them checked ocut and see what was,

you know, : . L
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August or September.

vdetectibléllevals of contamination, so he said, you kﬁow,

. |[september of 19797 .

3
T
4 3 Fid 1
' e P A s
* i . o L] ) v
, . 4 Ve . g
.
AR 1
[ * . s PN !
vognYes 5 * o,
- * 134 - .
[} . N
Y, il v
.

.
Y B

Q. gnﬁlwas it repéfted Fo yéu or 4id yqu ﬂaéa.repdrfed
té you whefher'ér not youf céttle we:alindeed'sdfg to séll?lt
A Thgf were safe, yes.
Q . ﬁi@ you have that reportéd to you?
A Yes." ) |
Q When was that, Mr, Rush?

A That would have been later on that fall, I say

Q. And who reportéd'that to youé

* A ﬂfp ﬁaigfreié,r'

Q l Ahd did he giﬁe you the bagis of that report?
A ?es, he said after looking over ghe reports of

Dr. Zabik and turned out that he didn't detect any

he thought it would be safe to go ahead.
Q Nqﬁ,nr. Rush, wefe.yau also advised at that, time

as the result of the soil samples in éeptembex,or August or

A . YQS L] . . ’
Q "And did you grow crop-- Fbllpwing the information

that you received from Mr. Seigfreid as to the tests done on yow

cattle, did you then sell your cattle?

[« o atsirigne.

A Yeah, it was a month or two later I.sold them.
. . s ll 5,.- -y |;.l . e f"h"~ .44; ; ‘ L

P, vy
Wow,. .in
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oL, . T J - BN "‘,
SR Y . . i iy
1 el et ey ..’."‘q,_'; fem = -, 107 had - . AR . N
el O , BT ' . SE e,
M A‘l 1 4 N bl r ':.5"' .iz 1 N' e ) ' "41""
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S ' R
sofar ‘ag the crops are:concerned, *|
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What crops do you presently grow on the land?
A i'still grow wheat an@ soybeans,

Q And do you grow crop on the land that you, that has
been subject to the flooding?

A Yes,‘I do.

Q ‘How muoh of your land was not flooded at that time,

that is by land, T mean how much of your land that you could

low or use for agrioultural purposes or farming.purpoaes,
ow much of your land was not flooded at that time?

A I don't‘know how to answer that, it wao'about seventy
hores of the flooded land that T was farming, and the balance
would be out of that hundred acies up to 229 would be the
fdifference,

Q ‘ Now, during tho following season and during the
pummer-- strike that. During the summer of '79, or when - -

bas it that you plowed up these acreage in order to grow

props rather than have cattle on it?

A I believe it was later on that fall,

Q In '79?
A 'Yes-
Q Now, during the course and did you, in fact, plow up and

F ‘|.1‘-*.
\ " -

run your tractor ovexr the land that had theretofore been

contaminatediby ohé'moﬁerihl‘ib;ihé_oreek?

A Yes. ‘, Py ":‘:.. 1':\-.""" , . s .. “:-"’.’

'
. g P *
ol - te "'. L hl
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Q Did'you workfthat 1and‘and héve'you wofked that " .
larid’ eve:yaummer énd every seaaon since that time?
SR Yea. . Fiﬁﬁ."__z "'f ‘ ‘“"}:?-f‘ ‘
,,gﬂf,Q cQuld you state whether or not from timo to time

g y

you encountered dusty conditions in working that land?

. . i, . 1 L
EaS

: ,A.l Yes, there was times when it was quite duaty.

| 4 .. . N
B .

o fQ: ' The grass and the hay or the pasture that was on the land_

~

at. the time it was - flooded, did you plow that land under?

l:f;.j-A - part ‘of 1t,rwhat was suitable, I think, I baledl .

(- ) ‘

it,f r ha T i - Ce A
o Y-.. . PN LR . - . -
4 S . et . ~ [ac I ! ' L T ' R

S Q vBy suitable, you mean material that was not flooded?

. f e f .
L r R . ' -

. Al
- . - - * .
A Yes. L 2T, S '
v ie - e _ .
. . . .
e . < - A ! . .
T . . 3 4 « . v - * ‘.- * N N
M bl ) . .

L Qizi"ﬁna blowed the_féétuof it'under?

'
133 *
. B

dn |

A The rest of it I plowed under.-
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15 ff.f", Were there othor occasions aftef april. of '79.that
you noted that the creak oad a, discolored condition? — ;~j
| ?A, , There was . one time in the fall, toward fall of '79.
:fd I I Ai{‘right. ;éoﬁfg you describe that for us, please? ;
. YL I ¥iof R Yol o
-Av_ Wéllifit»;pnooiéi}éo merthe'water was starting to
get blackerzédofker ag;io’;_nd I Voo.kind of concerned .about
it and I.tﬂiniwoo ;thatﬂsiﬁowél:oiiéo-tho canoorvation again:
cQ e égoitha,’in the{ioil of '79 were the O.H{ Maoerial % o

. ot L

| tank car came to rest? o .' : '; .1”.L-ifﬁ:
- L o "J- ,{.6‘: t" '. “ S v ..,"i ok, e P ~ ' '
;-'.I',.‘-. S e 109 = s
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A Sy ORI - -
s PR | k& p € .
b33 . * 1 & - = s




FORM IL 24D

PENGAD CO.. BAYQONME, N.J. 0002

10

11

12

13

14

15

16

17

18

19

20

2]

22

23

24

A Yes,

Q Did you have any familiarity with that operation?
Did you ever go down to see that operation?

A Yes, I did.

Q And approximately how long after they atarted that
operation was it that, it was in the fall that you saw the
creek turn hlack again?

A I'm not sure just exactly when they started their
operation, but I do know they was in oparation the biggest
part of the summer.

Q All right. And what part of the fall was it that
you noted the creek tﬁrn black again?.

A It was, I'd say late August,

Q Now, Mr, Rush, that creek as 1t flows from
Sturgeon there, aré you familiar with the other farms that
adjoin tﬁ;t.cfeei 6: that ihaf creek runs through that are
subject tg £looding?

A Yes.

Q How many fafms %hat you have peféonal knowledge of
are subject to flooding in the same fashion or similar to
the way your farm was subject to flooding by Saling Creek?

A I could name several in my area there.

Q Would you name them?

A":ﬂiheréls'thg Junior Jennings' property.

Johnny Bowne'#v'ﬂ

] . -~ » .ot

1
v, N Ly,

' \ . . T P N v U o
- v . 4 « i
e Gow L - 110~ . % N
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A Yes, at that time, too.

Q T want to know if you saw anytime after September

‘ A No, I never noticed anything--
Q Let me finish the quegtion firsﬁ.
A Okay.
0 nid you see anytime after September of 1379 when
the creek turned black or became discolored, to your memory?
A No, |

Q ﬁIs it unusual for dust conditions to be created when

4 ."',i-,r R
voa

' ' '-‘ -'f\ :"l'- .
you farm 1and, Mr. Rugh?\, '1. -

1
A

A Yes, it is, - T mean, yes, it 1s created when you farm,

. 5.
L VN
L I A

0 ﬁy“éﬁeéﬁionliﬁ is-it uniisual for dust to be created
. . r" {P ; ".1._[“:‘. .'.: .‘ " - R .

when you farm? ' % 7 e

A o, it is not unusual.

Q All right. And from time to time while you're
farming aré there days when it's windy and days when it's not
windy? |

A That's true.

Q When you're farming the property, you're tilling

the property and when you're creating dust, does this wind

blow the dust from place to place, Mr, Rush?

.\ Yes, ‘ i
. AP L _,? P
o Q0 Directing your attention to the odor that was -
s * x,-i-: : :;L '."' .’,' ’.:""‘.."' N 0 '.-o .~" -
. : . L,,’:"-l\' - y r L ‘g_....-‘_ -112— .
i et | § 5" ) ’ ] 1 d
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apparent or was present that's been described by others in the.._L

city of Sturgeon, couldiyou detect or did you note a similar
odor in the creek during the times that it was flooded

as you've described 1t¢?

A I remembered it more right after the water went
down. I really didn't get down that close to the water when

it was flooded.

Q ' P11 right){-Whit. about ‘the area that had been
, .o ! Pt L

'yt PIN

‘flooaea with' Ehis Qatégiéiﬁ“' S

A Wes. Lty

ST e ST ‘-
Q Dia:yoqfﬁgye,ﬁn?gﬁ?gfip'tha area that had been
floodedé
A Yes.

Q: Aﬁd was this on your acreage?

A Yes,

Q - Waélfhis odo:Jtﬁat‘you noted on four acreage that

"had been flqddeﬁ, was it similar to or different from the odor

' that you smelled in Sturgéoﬁ?

A It wag the same.

MR. CARR: I think that's all I have, You may
examine, counsel,
MR. HEINEMAN: Thank you. _
CROSS EXAMINATION 1357'."
BY MR, HEINEMAN: e
"4 - .;‘.' : l " . e Cw : ‘ kf’z -
‘I:"“‘\--. ,.." -“_"_' * I .:" . '_ 113 " _‘;, , . !5 "1 ::
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L Lot ,24‘5 s len gy ﬁﬁﬂl':i'if " “f4}'l'".«-‘:t=§"§?$ﬁfli
S0 S 'Vﬁi , “,“iif ”; 'xrt'- cT CeeT e
SR Mr. Rush, my name is Ken Heineman, I represent
Monsanto COmpany and I'd like to ask’ you a few questions~ ,
about what vou ve juat testified to.u 1' | :_ cL
A - Fine.-, ;”{*,["fii"; ,‘{, S '
CQ._ Vow, as 1 understand.vour testimony here this .
..' L' ‘\! .(l"\. A-~ 4_"",_',’\.;.,.,. ‘: ‘ ’ ‘ T . K
afternoon,there wasfthis incident‘inkthe fall of '79, 18
ThT
that right?g“n(‘w ot ?k,';‘ g,d;f ;
i P ,3’ f\,f:-‘“' 'l‘\‘-u-la‘: “_\; ?‘-'1 : e
Lf-"ij.' IR PTG I e s
. A That' ight;k. , : = M >
4 {‘a 1 ”L"‘(“"} -" 1 v-'_ RN ;F - ' v -;':
f . ’ DR \_gs"f L) . ' L .
Q When the watet‘ ed dark again.,':,‘J,y Y,
K That's right.b“iﬂ T . ZM; P
v Q" ' And there was. no flood at that time? L e .
’ vl ' "',r’ ) ,' ) ) . ' - i ‘ “"r‘
A ' No. ' N ‘. : : . .." .‘ . ! ¢
. Q Just the creek water got 8 little dark. I
A That's right. v.@ Do LT )
Q " And you called the cOmmission people? , '
. A .1 think that's who 1 talked to, yes. - .
Y Did thay come out? e LT
A Yes, they di& -;f'ff" s e
J‘ Q Yés, they did. 2And 'didn't they tell you that it was
maple squirts?  3 :"g‘"j\u.:ﬂliny:~ ’ . ‘
A That s right. PR o0
Q- And that it was, organic material. 33)'}f BT R
! '.\ .. ‘, . ."'F' . \
;,.x_A ‘ Fither that or leaves, T mean, they didn't think it
‘was the . chemical.,. u,zm'-;,]:,i X Qﬁl : o “'h'*fl'ﬁ- ]
. B _1‘ , ‘l. - :’I . b " L con .;;I' i _':".z‘ ,“ _:” N " | r s
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Q. . .Not chemical. IL was maplo souirts, organic, and
that Lind of thing in the fall of '79._.“.“ .~
-, P ‘i‘l f [T R L4y -ia"!‘-"."\ , 7_‘-“""\.‘ ,"‘ . . .. » -
- Vow 71 NI A ™ Lef . A e
AT 1That‘s{true”L @f‘;;@‘;ﬁgiu .
TSP R A L»? TR AE AR AN o .
S R .Now, I don t know" howtc?p fied these jurors ‘are.
. : I e I R it .
e ., . ‘L '.- 'ﬁ ES | N \ & ;; M} e . ;
Can you tell them.whatja*maple squirt is?.
A ’. I don t'know whother'l~can or not, but I'll try.. ,
T . . . . . , r
It's ‘a worm ‘that gets in the trees.about in the fall of the '
year and . it's the dropningq out of these worms. The way I
dasoribe it.v-'_'j; ~Zf fgqi&ﬁ':n 'ifl' {. ..n;\h‘ ;; ' )

3

Q. Okay.‘ That isn't what I thought was a maple aquirt,

2

but okay. When 1 was a kid, the seed of the mapla tree used

to come down with a little thing on the end and ‘i€ you got theml

when they were brand new, you could squirt them at somebody.,-

e
[N . ¢

A~ Iwas thinking it was this worm with the web

around it.-. . ’13"5'; i5;, --ul T;, - :- . ::1
Q- Okay. :What.tho'ﬁeoolé from the1ﬂissbufi'cohservation'

told you was what turned the water dark in the £all of '79 was.

this worm problem. : «J‘iéf ¥ ‘t;,' i{ ’ i ﬁ‘j\x
N S It had to. do with worms, T know that.
.“h?'ﬁ-;Q o Okay..,mow, let me get you baok to about the time

of the spill hare, Hr..Rush._ You said that you saw the -

chemical at the filling station. j“:;"-.‘ iikﬁn‘ﬂ'nﬁ-- S
i I o Y I o
e . . PO N k_ ’ ! . ~ L o 'k. S
A Yes, i Lo oo N T

‘ 5 ' . * o

'J? Q~ N Okay. And it was a sgattering on the snow towardwtheﬁw

(3 N
I . N L TN .\ “ N
H I 2 DS v rr oo N - -
: 4y ..' y L TN i . ‘. cy - rY o ,' . ¢
- ; 1 . g L4 oo
D Cote 115 =T h
Y- N ar + ' B " Y T,
ety . . - by “ e ’
ol . ® . ' ’
L : . : ? ® ':,



1 A Well, 1 wouldn®"t say spattering, i1t looked like it

2 dripped on the snow.

s Q Okay, a drip.
a A Yeah.
n ) %
5 Q And it was an orangish color?
6 A That*s right.
7 Q And was i1t on the side of the station closest to

8 the track or farthest from the track?

o A Closest to the track.

10 0 Okay, And what day was i1t that you saw that?

n A It was the first day I went to town, there again

2 the second or third day, | just couldn®t remember exactly what

13 day 1t was.

14 0 Was work under wav on the clean up at that time?
15 A I"m sure i1t was,
16 0 And you said you saw dirt distributed through town,

17 now | want to ask you about that.
18 A Okay-
19 Q Now, this dirt that you saw distributed through

D  town, are we talking about great big piles of dirt?

M

A No, what 1 was talking about just seemed to be more
2 dirt left from wheel tracks and things like that than usual.
23 Q Okay. And there usually is dirt iIn town, isn"t there?

24 A Not that much.

116
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,I'm not farming it, yes. '}'~~':Z-tt_f, . - ‘uffyjf'
; ';.JQ o But it's the north farm that has Saling Creek cr o
running through 1t about a mile.»';:pl' R ‘{ ! -
LA That's correct. 3',-]- j"123:?. . -‘; . 0
.oQ And there you uaed to keep oattle, approximately .
u5 head? l ) ) ‘.. y':"v‘_'-;':".‘ - . ,.: K ‘:' ,,5-‘."‘_.. - ‘. > ';'.. ".. ‘ o
A PR S didn't ha.vec t.hat meny at the time of' the' spill.
' '"Q ﬂ All right. How many did you have at the time of _
the spill? r ._:‘;\_I . . "““.' j C'" -k‘, '-‘I te :.’- _’i "’,: :I, ‘. LT : N o :' . ' ".l .
‘“ AL As I remember I had 34 head on the creek at that time,i
:Q ;gqquy. Then one ran off and you had 33. is that - '
' ~ff(3ﬁf§'§§&n“ﬁ‘- AT i -
. vedped B AT FE LT oy D “ .
right?i ;‘:; t‘f":_‘i :{‘j ‘l' :}}.\:‘? ‘('?:;:;:’ i!g—::h’ i::‘ ’,‘? . :h ; ot :-‘ ] - . 4
SR o %‘T‘_’:ﬁ?,' & know ‘dbout that. ‘T had 33 or 34, put 16 _. | .,
v ; -":‘ y ! Jtefl" "n, 4 ‘[‘L"“{ “‘i"‘-ﬁ, i . A :“5_' - ‘-.'r. , .a‘. . ) - )
O }th‘{;‘“‘ y ey ".‘,_l‘{'\ '4.’ 4t L'i‘ ".“-3" ;..-“.'r‘ 4 ' ' A
that way, in that area.” U0 . . G .
IR R B 1 i R NI
- Q. I th k didn't you tell us Once-before-thap one . ..
of them had run off, that you 1ost one somewhere?
[‘»,A I»could have. I don't remeﬁber 1t now._ e E ‘ :
i - T . e . , : , ‘- £,
- Q‘iﬁ But at any rate you had about 3" or 33 head on
the north farm at the time of the apin. - T o
','p.f:' Right. - ‘i-_“, e L'
'ﬁf-L Q“' Now, you identified these photographsnof Saling ? ;
Creek as representing what the creek 1ooked 11ke'as 1t . g :
. flowed past your north farm in the 1atter part of April of 3kf‘"
. oy T b
K | . ,'_ Lo ,.j.‘ - . .‘ 1’...‘: 2 "'.‘
1979. is that: right? s { U D P SR
. rf:} ' »\__"'E"éh TS : L s T e E L
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‘remember exactly.

ereek?

. Exhibit 937

flood 1s the one I'm talking about, It  flooded agaln about

the first ﬁeek or two of April.

A Yes. .
Q  April 27th, I think was when the Conservation people |-+ ' ™
came out there. |

A Either 27th or .28th, right 4in that area, I don't

Q And you went arourid with them and showed them the

parts of the creek they should look at? .

A Well, I went with them for a whille.

" @: { A1) right.  And’they.took some pilctures of the

1 ~
V.

: .t o
'v W el ev -

/

A 'i“gh§sslphéx‘@iﬁ{’L'dQn't remember them taking them

[}
h

-

but evidently'they did: - @ ‘.
| qQ Okay. And on the 27th of April of '79, the ecreek

was in this condition, is that right, that's shown on

A I would say that's about right.

Q Okay. So as I gnderstand 1t, it had flooded twice
in April hefore these féllows came out?"

A Once.

Q Once.

A Before they came-- Well, they came out, the last

T

Q Okay. wa, aé‘g matter of fact, sir-- and the Juff

v - 120 -
i
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has seen this information contalned in some exhibits produced |

| by the Missburi'cénserﬁation Commission-- that you were

advised at that time, were you no;, t6 take the cattle off
of that? " B ;

.A " Off the creeke A represent&tive from the state

o
veterinary stopped by the house, talked to ny wife, didn't

talk to me, and gdvised us at ,that time be best to move the
:' }Hfzﬂxfﬁ;: S
cattle, = - .

- - ow byt ‘v .
,r‘-l. - L A:a‘\l{ ;‘i,ﬁ

5

Q - All right. “And that was, and you moved them on about

the first of May, right? '

A I moved them as soon as I could get a place to put |

-them, Just a matter of a day or two there,

Q Right. But 1ﬁ-was righp after the 27th of April
when the Missourl Conéérvatioh Commigsion people came~-
A It was all about the same time.

'Q And right after that the state vet came and you

- moved those cattle on or about the first of May.

Yen.

And did you fence 1t off?

A
Q
Ai. Theré's no way I could fence 1t off.
Q So you didn't fence 1t'off?
R :

"No.

'Q Now, did that, do I understand that cﬁere was a.

r

portion of this flooded area, the placo that was flooded in

;.
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SR April of '79 on which you rarmed and wbaled hay, is that dlete
! a3 correct? o : S ‘ #ow T
, 3 . A As T remember, L s baled hay off of the higher part S
‘ L m N e T T I
- 4 pfﬂghe ignd ?ndifurnedfgroynd on some of that 1ower stuff. '
‘ v .' g,_ YA i T EL ! 2n o
5 " Q ey Okay.; 50 youfq;dn't*hale hay off the portion that
o [ ‘6 i LF " " ’ . . ;’ ;'r:p; \‘ hi::* :!:_' .‘:’. l':..::: \: ' ’
SRS had been rlooded? S N oA J.NJF , . ‘
- 7 . \i, __\ E- v ._.-'uﬂ\ i' {l -ﬁ -";:"1'-’-"‘.u'-,,?‘{-:%':-,{\!(!a: S i,‘ ’ " \
s A+ 'Net® that I remem rs no. -
2l e But you did farm seventy aores that had been ] Coed
AN & L 1* v s * ~ b .
R flooded. didn't you say? _ -;; S
-‘&: T A_ I had been farming part of that rarm before the R
;1 flood, a portion, a small portion of 1t. '..,J‘~ | )
) '2‘ Q But you never grew anything on that flooded 1and '
B after April of '79? R ‘. - : s
+ >->4 o < vl . ‘;": .
! X A Yes, I grew crOps on it.- ".>.pf' .
2 A5 Q Okay. -And you grew crops on that prOperty, 80 you N
g 16 did farm’ that portion that had been flooded - .
:E “ ) ’ 17, ) ~ A‘ Right - -l '-‘ .. ) .:-' —""; ,_;j_i“. :.r . S0 ...L;i. Lo~ t ,‘ . -_' . J ' ‘. -
‘ S Qe after the flood occurred. o
Pl a R;Lght., . L : ;
“ - , - . s " , _“‘ . i o 8 S ‘:‘. . .._’A , . )
. 20 vt
. Q- Now, you told the Jury here this afternoon that ‘
’ - = 21 '. - - ~ " . - -
: .. ’you learned rrom Mr Seigfreid bhe results of what the L. % -
PR 1 A o, L " .
; -'22 N R 3 ‘ ot ’
LA A_veterinarian report was and the results of. what Dr.‘Zabik' el
. e E ; ) PR
N report was, 13 that right? A . -
T e o e . T - ‘
o A - ‘I'h&t's right. S I 8
:::;x ' ‘ ;o a"‘ ." i .o - . g . . - - ‘ . . f:.‘; s‘ . . . R
- . - ~.L 5 ‘ e X 4
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What vet are you talking about?

I'm talking about a veterinary from Mexico, Mis-ouri.'

Okay.

Mexico, Missouri. ' .;‘fiﬂ";:_ :J“ nT« }
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Q v

cattle.“

A .
;Q_
‘ 'Q

found?
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.Right. S rf}.'i-- _;_ll-ﬁJg"g'

Hho came down and he 8 the one that said move . your-

No. he s the one that tested my cattle.

He tested the cattle. “.& R

*.. '
= ’ .

Yeah- oL ':. oL "A N .-" N -“"' :1 : .
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' \ L -
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All right.
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I think he sent that, he told me: at the time it

2 4 o
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'samplea‘to Dn..Zabik, my understanding.‘
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You are talking about a veterinarian from d

And d1d he iake & report of what he -
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-So. when he exaﬁined“thém‘on_yoﬁf pﬁqﬁértg;f
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he told youfthe“cattleWIOOked all right= e . ‘
. R _”'..J e

"
. 1 ¢

', A No, I already had the cattle moved when he examined

’:ghem. . I had thém -on ;:his rented pasi;ﬁrt; . “‘ ‘ o
R R T Aty T - - .
_',Q' "Qggy, Wherever'they were;'he exaﬁined your éaetié?h
i ‘.‘-":,Rl:éht- ':Jf P S e
;,.s.f‘.,-“.‘ 4w ; . S - Cath s
A ‘and pe said $hey looked aYi rignt. e SRRE
;33,1£ And‘took the Béﬁﬁ{és.r E;fil,ﬁfo;nlpgg DU
s Q‘ Now, whét kindiér aamples dié he téke? 1;: 'f:‘ c;
o T o T BN -". e . :

,” LA He took fat tiss%e, I think, or somgwkipd °pr,,
!maté£ia1 from{the rat érea by the taii;:  3{le;%'i1 { 'f -
Q )_ Of' tile .cattllg: , , : ‘

;‘ e Ofreaeh pne.»:jih” jfiﬁlf;igf-;;;q': '";}:{ ’TfY"'

L :;éf;; Andltpis 1s.théwmético, ﬁissouri;.yet? : .

ae

N";Q-;'”Oﬁéy;_ Now did he make a rgport to you about the

results of that examination? ”"ﬂ:';:f r’:{ c

| 1fQ ; Okhy; But do I}ﬁ;derstand Y6u to tell us today

“that ne. did make that Fepost. to Mrl Seigfreid% i ”:.Lﬁ_i'ﬂ"
N A No.; ,‘?nﬁ'jifﬁljh_~ E_Jfg;;hu;;hi.ff; flilzijj_;?'

Z?T? ;ng And Mr, Seigfre;a told you the results? %.**szrf;
iﬁ:&u'g ‘ No;hﬂg.A Hé mg@g, he sent the‘sample, bL;Jway I '~.P

*underetand 1t, to ﬁ;..zébig, and Dr. Zabik ﬁﬁﬁéﬂéké report«~,

;iﬂﬁﬁ .»‘ﬁre y;ﬁ ;ufe'ﬁou;}é éalking abéﬁt gﬁe same.wet oW,
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' A I'm sure I - am; N \ C  _ > h";{?g
e S Q Cause wasﬁ 'y tﬂefe a time 1n June of 179, didn't L h“ ?{
Dr. Zabik himself come out to “your: property and take biopsies ' R
from your: cattle? B f;}i}v. ,wfifa_';ij;‘fhg e .“j‘ s
K PK5'._Noi ﬂ ”f ' '>_ | o
. Q : Never did. e s ; \ N C
b A~ He took soil samples.. ’ - ~
i' ':Q Tbok 3011 sampleu. .:fi-gz.ﬁ.%_ V;; ;;: '-' ) o a3
_‘;fﬁfg When he ﬁas there, whén'pr.-Zabik vas- there, sir, :
“was. the vet there at. the-aamie time? . ‘ S S C
fﬁ-;'_ Q-- 50 the taking of ‘the. samples f’rom the cattle by the' ‘
vet occurred‘at a time different from when Dr. 7abik was . "!
there? \ ”v‘ » ',~ . .:.‘J .: ; s
T S T B
VR mggne, T T ~
L ;;Q . And 1t's your teatimSny, sir, that Dr. Zabik took _
;ohly soil ﬁgﬁbles and did not take any biopsies from your- e -
‘cattle, is that right? 5:-. s ff- 5 ;, ) _ N v
: ";i"i A Tha,t'a right: .- R .
3 “;:g.i Now--- a?d it's further your testimony here today léﬁ?ﬁf
An. this courtroom that Mrm Seigrreid told you the'reaults ofafilaiil
NS | =y . N
;thoée Zab1k ’teats, 15 that ,right? ’.'-,' e R A DA
.k .AQ‘fer..’.“?e:.tele_?h?‘-’.‘-‘es yes. I
R D T A
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.mind about that, 15 that correct? *;ff‘ .

-
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coming out there, sir.

Over the telephone.

_-, f ; . |

I

A That's correct. e _*~x&

. Q“ﬂ' Now, did he tell you these results -in the last

couple of weeka or was 1t back 1n June or July?

¢
-~ v

;Ib was June or July. g

b Q' - Of |79? R 1".,,‘ . SRR i-.‘..\ S '- .
) -Aﬂ-énﬂs I remember, yea. ff-m:, L 'J,' o  . "'
<.‘j Q He didn't tell you thoae resulﬁs after Bill Kemner

testified here 1n court, did he? ‘“ :1":] ' _ ‘ ) ; N

-
- -

‘ ;Ljﬁ* No.' I saw the results after that but: he’ told me

prior to that also._ ' _‘:; . hf~n SRR .

. ! . . T “ L.
] '3" M
.

“fLet me ask you a little bit more about Dr. Zabik

l L3 . ot
. L

.

How did he happen to come to your

4"

property? - "Jh’;'_;f;gﬁz .-'*" zvifg .;g ' : 'A -,
';”_Aii Mr. seigrreid made the arrangements. ’ ) )
.st; wa, Mr. Rush, 1n fact, you went around with that ‘

Zabik when he" took samplea from Bill Kemner a farm?

IR
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!es . N ' .- - - v
L N . . RO . To- 1 LI
s

SRR e . ) - ' S
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e .

"Q- And he took samples from Bill Kemner's’oattle? et

' “JA Dr. Zabik didn t take samples from Bill Kemner's o

;
cattle i e T e R
‘.r' iy 4 (o NG e e et T N WL K T

And there 8 Just no doubt 1n youf,
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IR R PR TIPS RN
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‘.. 3. e 1 B IS ¥ .': & .:f‘,;‘ E .t
‘1 : ' A R
: . Q Was there anybody else that did? , e
: y S | R
, b K s ." it ‘r . -.' L*'l""p.__ Je ! Y
A Yes. A N B
3 : [, . ’ T
o Q Who was that? < . ‘ ;
. 4 . l : .. o :‘ 3 - d '« ~ . l ‘5 .
) ‘A; The same vet T was telling you about rrom Mexico. t )
5 Y A ~ .
Q Were you there when that happened?
6 - - ) = " » - i
o A", L helped. o e B -
70 e ST AR - N
’ S Okay.? Was Dr. Zabik there at the time those ' N
. o o K , J
samples were taken? “'3'. A
o - A What samplea? - e
‘lol- ‘. . ' . T 'a
- 'Q The biopsies from the cattle?
1 o R A R P ’ '
' ~ ) A * NO . ) M ey
12: co-o iy LT ‘
. Q. Hevwasn t there? ‘
, e YA Nb.' , T d CL i o )
14 , . . T T : "
. Q And you,went'to_Mr.‘Bowngfs;place? o
ls i ! . . - . r‘- i : . " ! N ! ‘s L
B ) y A : " Yes o ot e . A s g v
. 16 ' : in )
R JQF And thereDr. Zabik took some soil samples?
| . : S : AR .
; A - Yes. . "w_‘:z;: o ' |
18 .- S g ' IR B ” "
‘ - Q- And you were there when that occurred?
19 L e S 1 .
n ,‘ _A YEB n. o A . o : “ o ; N _"
20. 5 e ‘; o ) AN L IRRFEN X A ‘ ‘." S S ) : .
R R * And you were there when Dr, Zabik took soil samples ap
L PR LNty paeg Y . L f s s ?:_.‘ L ,‘_‘1-.‘ v ‘|" LA oot S i . . o, R
21 - '1._53:,--’1?; VARS ,,"f_;-::,*__-.I ( R - “ . T
‘ your plage? j:*¢: gl i3 EIEC Loy S : L N
EE] .6 K - .v ? ',‘ L.--a.l _\ bl P“ ‘4_ "' £ , ' & M L -
R B A T 1,. o brepw Ty L 2 Gl 09 .
22 . o i * ;; o - - v ) ) N | . A B ::‘- s..
: _‘ * A A"‘.D"«Yes_,‘t—ﬂ. V. R ewtady £ [ELERY e . . ‘,‘ .
L. e AT Y ' - K -} : e '
-3 23 - b o }’::“i LS ‘3 ‘)‘,‘; H 'b“'-_' :’!'.t ~ _,,-‘. l" :‘x‘l i‘ - N . :a
"~ Q"5 'And as"{ unggrstand your testimony, he didn t take L
224, .g.x‘ -t 1 oy a‘ E ‘ , vt ,
e ‘any biopsies from the cattle?‘ e n- _ -
jj Lt e 'ff BRI Cn
. =127 - . s
. - N , s "-_- . _ . .
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e e
C st
3
s
4
YL
)
Lo
(W
'
.
bl.ﬁ
LY
v
a
* U
LIV
'F
¢
d
.

i0

. .ll,

14

15

16

A7
18

19

12

13'1',

.. . ~ LI + i . ? -A .:. .: ) ':‘:'ll “1‘4!_':
y s e 4 . “:' Y- '.,'°
oSy ¢ N “a . -
. - . . ot e v e K3
, ’ , < . - ! T . M AR T
: ) X L o R MRS ¥ £ Kk
) LA P ) 'J“ 4 N e N ; 4 ~ .' Ye L. ‘:
. _:' o - «! V. . s i .
. r ~ R 1 n . [
A K NO. ' ' - .‘.- R N ) ) ] N
.}. , v ‘ . PR " . - -.. "'" I“- N o, .‘. "
Q He didn't participate 1n that, and while he was there S
that was not done, but that was done on’ some other occasion? ﬁ‘ﬂ
A It was 'doné about the saine time but not on that day.
:,3.;:Qfm= NOWy do you remember when your deposition was. - ; :
taken, Mr..Rush? f"‘;{f;ﬁ'.a o ";L R 4
‘-‘ , o . -. .“ R ':h‘&"_: ' . :‘ .: ‘ " ) . ' .-'- ‘_' - .;;‘__ _‘.I ', . Lt .
T ”.ﬂ' L Yes‘ N o ':'5",', - i " 1‘ - e _-‘ . . '~ . ‘ :‘ o " ~,f"' Fo
“.TQ Incthis case.t And your deposition was taken 1n "f,f
1982, 1sn't that right, sir? o ]_‘~ o '"; : ‘~;;“ ‘
LA That's right.. T jif-x”"‘" e
o Q- | ’I’he 6th day of May or 1982. T
A 'I‘ha.t s right. S | Lo e fgj- 7.
- QIJ‘Q ; And 1t was at my law firm s ofrice here in Belleville.
A - ' 3
7 ot - LI n. ', . i , . -, . . B . . N
wasn't 1t? L. “' LY - A ,‘} N . S - . g .
CURA ooYemlt o Tamoert UL
Zva-. In fact, aomebody from my firm took your deposition...”f
A Yes., e '“, ‘?"."u:-', ‘ -C’=' ' .‘ V~i
' lex. Rememben that?h"‘;'ﬁgﬁ’ﬁfsﬁ T ]
"»'€Hfﬂ' uﬁ'P‘l‘“ﬁ‘uJ}*uﬁ L R PR
LR e e T ; .
»'.J . ;‘? i:l i :\ a..—_r_ s ‘;‘ ,“:;-' f,-{ ‘n\"' Wt : . ' i .7 -
Q 1ﬁ‘30tt0m ‘f page~187;ﬂcounse1. Now,-you remember -
- '5__!‘- n A e l‘, - A i, A )
ﬂwhen thag ‘de] os;tion:waawtaken, Mr. Rush, and there was a '
i \_sf"“:;l' “ - ‘q.\‘ b 'v~1 , T R h".
Ia - v, o . oL, i
) court reporter there? e T ‘;“ ,_:._“ g; - . '
; w0 . ) cot e e - N N
;; A .Sure do.*_“ ;}:g R L LS PR
‘. + o 3 ' ) '. .. ’ . .“ l:' ) . ‘ .-;.‘" '..,,_ "/ " 4
n @ ,And you ‘were put under oath? TR "*'-1’ RS
o AR Y. ' ;
\ ’. . . ' . . .
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Do you remember this queetion being asked:

- : . SO AT
TR ' . ARSI o v SA{:
,l.._ . : . . .:"-“ P ,.{_!:,:“ B ,,P‘: ; i'-:
N 3 e P AR N
e + ’ N . - ) A * N .? - s‘.“ ~ .Fl':
) ' 4 : - SRR S
';-: e : o , ‘ ' -ﬁ !'.. }
A rnight. ,t.f”ﬁ o o LR
" Q Just 11ke you were here today? IR F
' __.A‘ s Right . it ] "
Q. You were sworn to tell the truth, the whole truth, ‘
t
and nothing but the truth so help you God that dey, weren't .
"myou? - ‘z“ q~ ““:vw“' wrf~?2~f“,‘- o r."' ' JVEN U
SIERRE W That‘e rightaa oo e e .
b Al r . .-l S " '- ( * T ‘

3 "I.: Q

3 '

gpestion"
.r'f {1_{z1l .‘-"\-‘,iiﬂiifsf\‘i

’ N
4 f
.

results of his teets were? Answer:

-

farm ever tested to determine whether.it waa oontaminated?

, MY attorney has all that. [ -

" Was your ' o

P

~" i
|| -answer We took teata. yes. .Remember_that? . ;
A Risht-‘ sy e T : |
A T Lo e !
Q- Question: ‘Who took:' the tests?’ Answer: Dr. .Zablk, '
Remember that? NS . |
.‘{ o . VR 2 ‘.- ‘.;‘ ,’ " i r :
A Yess .t et ’ -
v ’ "' ) . y . r : B P : ‘ b
L. .--;Q,;; Question:_ Did you ever.hear the results of his o i
vl N """‘I.' \3 ‘Jl'[,f, M '1", L7 ' '
vy g f gl Ti ‘f A ' 5 ' "
tests?'t nswer.,*No, sir. Remember that? ;
o TAJ~-”That"s right.;z"' R ' =
: ’ .,._( "F‘ ,; ; i~ o ] N
. LT . H‘f..,.

Did. yod'ever ask anybody what the S ‘-

3

TR . _E
r

. .
. ’

~

KR
o

,é’=

-y

Remember that? .r*"wis-ii{"; R |f " L : i
That's right. B g - . ’
Queseion: Didn t you want to know whether your - J.Q,L é

1and waa contaminated? Anawer. j¥es.A_Remember that? .“f, ' © T
: o e S L oY i
Yeah’ e o ' 4 ¥ Gy KL
* . o ! L f & . S

. . LA ‘ \ ‘. > "_, o .
: ' - 129 = - “ . ¢
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14

15| !
16.

17
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S \ ;o - :’-%%iiﬁﬁﬁ
e r . U R
Q. Qﬁeation' ‘.-You. a1d .not ask anybody? Anawer. 1 :',.
rigured ir h; wanted m;'to.know, he'd tell - me. © "A; i;;“‘
‘ That's risht. :'I": t*l'f _ .:;' | \
) 'muQ Now, I understand, air, thatxin May of 1982-- ﬁay- i
or 1982, Mr. Seigfreid had not told you the resulta of those '
tests, 18 that right? S '_ , S Rt
o :'A‘ At that time, sir, T was‘mistaken.‘ And aftér I went
home I contactéd my atéorney and askéé him 1f I'd ever seen e
:éﬁy of those)£es£; and he.showed them to me‘anévI had seen o
them prior to that, but i ‘had forgotten at the time I was "1";
giving ‘that deposition.ﬁfi?lg.'f;;?;;-:  T | ' o
“Q“ So at the time yoﬁ were put under oaéh 1n May of
1982,,yoﬁ‘fgréag.ﬁhetpersﬁ%:p;t\you had ever learned the f':; i'
réshiggig}.;‘%;;f;;; fgéﬁiﬁégp;géy for the presenee of toxic |
chemicglg;iig‘that‘righéiisir?P f;';;f'ﬁ'f_;ﬁ’tn j
g'.fiAt that time;; didn't ever ;emember Qeeing them, no.
Q- 0Or ever hearing them either? 'é
'lA}I-A :N'I couldn't remember anything about th;m. , "
;- ‘; Q‘ u'Let ne ask you this further, on. page 188, eounsel.’
Fromlwhat I Just read t; fou. After%you answered° I figure..’ '
1f‘he wanted me 5 know' he'd tell me, this -was asked. 'Dq .
you think 1t was ;ontam;nated or not? Answer:‘;;lm qpﬁe iéﬁ;éé;‘
Remember that? '_ S .
7 A Are you speakins aboué the soil or the c&gtle? -‘ﬁciq;.'
:3515, A 2iﬁ”- - 130 = : " }"‘:~£ ""f: o
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N - ! 4, ‘w} e,
: " . . 1 PR
' L. & b I'-_‘ . \ - .."~' "
I . e . e
: v 1 LR | 3
e s i . + . .~ N « .
t

e Well, ‘We. were talking about the soil here..

A: Ali right, 1n my mind I think 1t 18" I 56411 think :

3 = ; o LT s oL e LT e
G 1t 130 P . . <. B : . [ : rb ! ' )
F N ., -

- Q But at this time do you,remember now giving this

deposition when you said you thought your soil was

1 v . “ ~

contaminated at that time? » “-~.' ?J.j,"-i:i;ft':*

C S S ey
. n . N s P 1 - s ) .
-7 SRR - : VRO N R
. o X ) . ; ool i
, . i i ) ! A . : .
: : A Yes. . N Lo . L ,
. ' . “ - i s L] . . . N - - - .
: 5 B L . s R S _..J, . . M

L;f Q ‘Quostionz‘ You think your attorney allowed you to

- - - v
» Al oL

,‘.continue to rarm that contaminated pasture? Anowor.* Yga.an

< “r

-Do you gememher thata k.,,’q:¢.1 -
.1" ¢ ’ f’=~. .. oot
RN - - s
i

, i

L3 -,
TR PR hal SRRt AR LN RN
o g~;y;piphqunggnyigt?there wao no information S
12 | ! ' '

remember. th at.w ui& erify plants picking up contamination

-:k¢2£% by iy

-
L ' um ¢ 3 " )
l3 - l‘v,_ 3 ,yl-t‘.‘-‘ : Jwr!. . 4’11\5 Tan A " " o .
. ~ v e A e * T L K
throush the“golli ST S S R
J a’\ ] .l“;fg-d!': it ?4’-,34-&“‘“'; ! .J.‘ - L_.' -

’ 14 " Lo _.- . “j"' (I J’! SR § H\h - . W Lo
e .17;' “Q'. So it B your sﬁatement that--' which time? . At the
15 . o - fo L o .
o time your deposition was taken? P e

16{.—yf'u . : N A
. S As I remember, yes. .- _T, <L o

.

7ol - o - L
R At the time your deposition was taken, 1t'a your

i
. at
L} \,

‘“ A ' r . s i,

180 | " R

testimony that you didn’t know or you didn't havo any reason .
.- l9 I‘ J . N
. to believe that the planta would take up the oontamination

N r,
. . 20 ) " . . Coae L |‘ . .‘ \ - R . hr
. . . .

PENGAD CO..

| e

'iin the soil?‘ A .-‘v”}'. N f:f'" g,aa

B} . e * e . o r
' 3 PR -

'A . That's right, I thought the land was contaminated
a2 || vl -
' but I hadn't had any 1nformation, anybody tell me that that

AN \
. -

oould be possible for the plant to take ‘that up. .5ff foi\'

@ " T'11 ogme back £o that in-a minute, Mr. Rush. T1va

i e | -131- ,_":"A
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‘ . 3 ! . ’ % ’ -L N Idl _‘ . ’ 2 ‘.," B ‘J*"‘f
v . N ¢

1 » ’ ¥ hnd ' -~ i \ -__'|“

L . . ." . L. _,',_ B .'-- [P . \‘_“ h . ! A;f - . ._,. ‘-:v
1ike to. eontinue with this deposition portion I was reading.. e T
After I aaked, do you think your attorneye allowed you to .
continue to farm that contaminated paature.' Your answer was
yee. Queetion. Why? Anewera- I had -£o haye an income,

I don't know why. i‘f}'.,k, J';anQI'. _
' Q?V'A;A : That's one of the reasone,»yes. S 1;
IO , o ' oo S

S Q Now, it's your testimony that the results of the

KR R s WA O
teete from yodr %3?from{the veterinarian from Mexieo were .
’ .°-.- .n;. ‘?'1{:43‘_._,‘.»&;,,1 o i
turned over to Mr. Seigfreid and that you then, end they were
‘rl- : -11 v ,\:’ f‘, f, H i ae SRR L ' .
‘\ \‘h . g\" ‘ ‘_. ' - ".4’ » ‘i
given £64 Mr.,Zabik?;" it eke R
,‘. ) ‘4 A ) R g l" T b a o A . .r_ .1 o .o i
- ,_.A.‘;&Th t‘ezthe way 1vunderstand it. el L

e

<l _ _Q”- "And you found out the reeulta from what Dr. Zabik didl;.

A8 that right? Jfli.igf”:f~' "7,n'ﬂ5§; .}“'f**{ N 7'f;
| '”‘i- A To Mr. Seigfreid: l.._ f.~.: :"-“1' “,' S
H:;e}:é‘} Page 197, couneel, line 10. . Do, you remember when
.your deposition wae taken, Mr. Rush, this queetion being'
asked of you: Queetion:_ What was the purpoee of having your _
'cattie examined by thie veterinarian from Mexieo? Answer: ‘
He wae attempting to test for’ ehemical reeidue.k,ﬂemember l
that? * f;~” . i;.[:’q‘“'_ ."f”%;p[iif ,u"‘: e;f“ff5”~
‘A jf That'e right._*f _:f f ; ;JFf‘; g |

“;%‘ Q.. Queetion'[ To determine whether your cattle'were

. L . r,‘

injured vy the ehemieal spill, 1s. that right? ”-‘*;"rﬁ' .:'

J
-

. . Lo .
. ' . . B N
N < ¢ ra ' LAY B
. . ~ . . N N ‘ Fo TN,
. . - " B . 3 H ' L i il T R . . -
FL K T R , . ~ AR
L . S - -
. LY T N
,m.. -, . [ 4 ' -— 132 -
o -
. ~ ’ . -
y e v ' ‘

L
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“« \PENGAD co., BAYONNE, Na.
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-

. ‘ _rl | - l| : ' ' P R B -J » ¢ ?L“ ’. .«;"
[ 1 . . s L \ 5. .1:-
5 ': ¢ ' R » ‘L’ = ul_ _ et t __:l'"
e :’ ~ bl , PR l'! \ ’(I ;_'—: '.~L, ”'} . :" o :‘ d:‘ ':I. ’:'b
: O O P , A O
| I R EECT P FURCHN PR
e 9 Anewer* I presume, yes.- Question. What were the TR
i ! ',‘ - }" i L ENRE 'rj’. '_
2 et
. results of his test? Answer._ Never really heard ‘the results.,g;{"Q
, N . _.) ; .o : ’\.
s Queltion' So you don t know right now whether your cattle A
4 y e . N W . - SRS
o were contaminated or not? Answer' No, eir, I don't. May oo
5 ’ N .
of 1982,{60 you rememben,that testimony? : " :
B R R --,;;2 S IS B S IR o T .‘;"4.‘._,. oL »
S| R A‘ :'That"e right.ﬁ'.ﬂ,};fgismfj‘: ' e UL
.1‘. )"- . ¢ ! * o .“;‘ -t ‘- , .
Qr;v'Did you everfaék'anyone whether your® cattle were o
q< ;} ;‘,-.,:( .-'q,.:w,,r,‘
8 . "o N R S e
Co- found to be ?ontaminategy fnswer: There agein, my attorney
f kt £ ,0% TR Ve
9 % AR DRI 1 6 T S ,
) had this 1nformation.h I figured if he wanted me to know, SN
.’1’0 . ,' N L
. he'd tell me. Remember that, sir? 'g~',-.: Lo L T
T qf Lo T ) ' , ,‘ :.“\ . A ST .
ool A YQSG‘,JJ ,;;:yt f R 'yd”, y- : f i | R
a2 L ' EDE ' CE
, Q Now, you Just told the Jury today, didn't you, that :
13 ' ' o - o
you believed that you got the reeulta rrom Dr Zabik and, ;
14 . . co ..
therefore, you don't think your cattle were contaminated, so .
<15 ! s [ +
L you went ahead and sold them, 13 that right? ,
, A That's right. ;: . Co T \r
17 R - S f’
i Q Thet's what you're uelling the Jury here today? -
" 18 R e )
N | %aﬁa' It was only on that contaminated pasture approximate]y .
19 T G IR R ST "
_ two days..,g;““;_‘ :;'g;;:~ oo ;vi'h B ,<‘flf ‘ \
20 - AL LT e o . - ]
N T Q. Let e . rererxyou again to your depoeition, page 197: N
200 e Co S
- oounsel taken 1n May of 1982.. You think your cattle were o
22 Vo o
- contaminated? Ansuer.. In my mind, I know they were, yes. ,"5,f?
23 |- ¢ . S
. : Queetionl How were. they contaminated? Answer. By, through .
4 i i
Y "“the grass from the chemical. Question. You think they had :
. ; ‘ . ¢ . “‘" f:_ "‘r‘. Yy 4:‘ n !’ -.’:.',-.!, ‘
R R VY s W ' .
it D DS , . - 133 ';j;
) R ' . R —:-‘ ® *, “ . ’ T .
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ld

dioxin in them? Anewer. 1 think 1e's possible- Question= el

; ﬁ ig- Do you remember these queltionl and answers, Mr

' were contaminated by dioxin and that thoee oattle would

1 Ll
[t * s N L -
) + ) N -
N ek ]

o e ‘

' RS S L L) 1 Y

L4 - -y a e -

3 t ’ " s T2 7 ‘e . ..! .

- ' - ¢ ] oY H HE S X -
‘ Pt ¥ ' wd o f] ’ ’ . w'
. . -

N gy FR) Y ) - ol
] a . . & " t
¢ T . . , s Fa AN L] 4 ..
Lae : . o S ¢ s ; &1 s
o ) . L PR W)
- LR B L 4 wif ' *
- Vi , A IR - LA e A R
~ . L : -r 4 N K3 . v oany . ¥ -
. i Y N 'r * 1 .
A ; - r ! P >
i

.‘

Well, @1d you sell those cattlei Answer. Yee, sir. )
PR - » ) A A H
l. . PR 5 f~ : . ,‘;.':“2.“, f{ -,; L,}'.’( A ;
Remember:thatrtéstimony?i;"oﬁz 5 S “
B =4 \.4” . “.‘", d .'“ ks N

A-=- That's right, I sure do. ji‘ ¢

l o b l
'rw:‘g f‘l.'-.,-.. J‘\.Y g R

VTR L Ty AT w'!'l"m‘f"i

Q"“’Question : What uses did you eell them for?

. .ih,,w‘..y .«A\s\ pf‘-l ; 13 N

POV n

i (
Answer°”’1 don't know, I Just took them to an auction and they

.

were sold at auotion. Queetion' What happens to oattle once

r N

they are sold at auction? Anewer. Eventually they are 5;;" l

‘ v

alaughtered. Question., They wind up as steaks and hamburgers

0

and thinge 11ke that? Anewer: It'e quitemlikely. Remember -

a N . . . . -
I ! L . e
. T . - L L
[ N . -
. + 4 M .

that? q_:“'.? ER R Lo c

_Qf-“A, , That's right,*eure do.. :V‘fh.:}:'L;:,M Gy
_jQ Queetion., There oould be steaks sold in stores with

4—- o .
L R SR ’ '

dioxin from your oattle.l Answer. Yes, sir, it oould be-

possible. Queetion* People might have been eating hamburger

made from your oattle that had dioxin 1n them? Answer" Yes,'

I‘. »

eir. Question: You sold thoee oattle knowing that?

Answer-‘ Yes, Bir. Remember that? ; o
;A-; I said 1t oould be possible, I didn't know.

' LA -

Rush, page 200, eounsel? I meant to aek you, why did you go h ;-:”

ahead and sell your cattle even though you believed that they

- » ..
r 4 1’; =4 ‘ *

» t .

eventually be. made into eteaks and hamburgers and eaten YR
oL nd Ly |
A - 13875 B
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G - ) . . , ! :j‘ ‘Tt 5 "_‘ . .'::3\;‘? w .. ;‘. . !'- A',‘E'.,‘ ¢ - . : ‘I'.‘?. N
N . D | ?*: B i St ;'( ;‘{A 1, P *‘ . . ~:;' 'f L, e S“-‘-,‘- o o
R LN - . ? ?', N K - . " - co
oL people*who'dvther ting ‘the- dioxin?-,gnawep: IR
, ;1 consulted with\u 0 T Ll o
Coo e T R e . )
3‘; @ - A‘ 0 mat 82 right h“j ’;{Eetu S ,‘ , 1 : _
M . s . ': f } '5 {J "L" ¥ Y i ’a.""‘a'. i ﬁ - . 3 : ‘:r, + - A * -
: 4 Q And he. thought at that time, due to the situation,, {0
, 3 I should g0 ahead and sell them. Mf }" : : el
- 6. _;;;A"' He. based that decision on’ Dr. Zabik's reaults. ‘ .
i T '_Q Quastion._,Even though you were goins to be _‘ ’ ,:j%g doe
-8 contaminating food ‘in the*supermarket? Answer That was his
P : S o T
o recommendation. Question'- ‘What was that reeommendation ERVREN
LI ] . 1 . b B ‘J\ e L Na .o :r . rj r '
s i based on? Answer'* I do not know.' Queation-~ Any otheru 5
e Y T SRS Y ) , A E
R Treason you had for selling the cows? Answer No, Bir. AR
* '12(' B ! L y r " ) " - - u 4
‘ Yoo Do you remember that testimony, Mr. Rush? o ' . _
! K-r-:,"-i_. - £ ) . -".._. et . ., ' {:
., 13 | A ‘ Th&t'ﬂ right. S C . ' S 3 |
- Q,' So as I understand your testimony here today, sir, \
< . by " * . LI Q-) wl W 1. T . o
s 15 ¢ || . B
3 5 uyou told the Jury a few minutes ago that you had no reason g
£, ,’ﬁf,fto believe at this time that grass grown on the contaminated . 3
a ;175-"1and would be contaminated-- ?ﬁt,ﬂ;mpi -, :, :
. ' .v:‘ ’ 2 -,.i‘ st . ’q¢.‘1.. ““” N "" "" r " ' A ! -
i 18 |- -l
o LY AN MR.‘CARR' He's not said that at all. ' 3 v
B e LR N
R S A I didn't say that. ‘:-..;3 ’ fo.-,,,ﬂ' - . -
g a0 L s .' ) , .
g MR. HEINEMAN'- I think he did, I th‘.lnk the rec,o,rd o
b ‘.:{,-, ' . \ e R ) "
it 7. | I ' A A e s
.ot . L will Bpeak for itself. PR TP T . PR
NSO AN R Py ' - e ' ,” USSR I S
S T MR CARR' The grass was. contaminated“ e LA | Rl
. S ,: . e i R . r. Ay "_. , '.9 -_.‘
"23 . b : . Ll BBy 15
SR F 8 I sure don't remember saying that., ﬁ . TR
\ ,,: : .A_ ’ b . - # \ . W F " - - ' “ ‘ ' r‘“ " :.:'
Vet 24 S Seales, L
Ve, RN A In the_deposition you certainly said 1t was. didn't y?u?
o . LI , , N o e " o "‘; :"; ‘, . . L
s : ) ) o r N . :. . : . " .t N -. L :‘ _,.;51 . -
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MR, CARR: And he certainly says it today that the
grass was contaminated.

MR. HEINEMAN: 1 think the record will speak for
itself, Mr. Carr.

THE COURT: Go ahead, Mr. Heilneman.

Q (Mr. Heineman) Now, you sell crops as well, don’t

A That’s right.

Q Do you know whether they’re contaminated or not?
A I don’t believe they are.

Q Do you know whether they are or not?

A I suppose i1t’s possible, but I don’t know.

Never bothered to find out?

> QO

How would you find out?

Q Well, how would you find out? Have them tested,
like Dr. Zabik?

A No, didn’t test no crop, no. But I never have
heard of anything to the fact that crops will pick up the
contamination through the plant.

Q So you don’t think that crops will pick 1t up through
the soil either?

A I don”t think so, no. I use chemical every day
on the farm on corn and whatnot and it doesn’t go up into the-—

Q You use anything for root worm on your corn?
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. AN 9- : . * 4 4.. W ',:'_.“ , N - . . ':\
' IR | A That's corregt _ v»b‘-ﬁa' E . P
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i- 13 | AR, ' LR o -
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R 5, . o T ) _
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’ )“}-';Aa Yes.,we have a northern sohool of CIark that doeen't -
“ 7 u s - :. AL f: k4
- haVe a high school, and we try to attraot thoee kids down to | .
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17|l CT T C e T , D NI
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don't you?

A Everybody else does, too.

Q Do you have any idea how many tons of material
were removed from that spill site in the first two and a halfl
months of January, 197957

A Not reslly.

Q Do you have any 1dea at all?

A I know it would probably be a large amount.

Q You know they were scooping up and filling up
gondola cars and putting the waste materlial in thousands of
barrels and sealing them and sending them off? Do you
remembser that?

A Yes, I do.

Q Now, did you know, Mr. Rush, that the EPA had
agreed to test homes 1in the Sturgeon area for contaminatlon,
test the alr in them; did you know that?

A I knew that they,had alr samples out. In fact,
they had one on‘thé sch;ol ground.

q D1d jouﬂéveé.égk‘mr; Gilmer of the EPA to come
out and éheck out your;place?

A No.

Q Now, the jury has learned today from a memorandum
which they've got in evidence, which they've read just a
littlg while ago-- no, that's not right, let me straighten‘,

- 140 -
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that out. The Jury 1earned today from the deposition or
“Mp Crunkilton, and I think you were herezwhen the . A
deposition of Mr. Crunkilton was read, weren't you, sir? )
R S Yes. ffj o -;-.L}W SN ST ?“1* ’
QU Did You hear it? L e el
o A Yes. . R i
. cat, . Do l. - ‘*." n . - - ) ."4 ,

hQ Okay. And you heard Mr. Crunkilton say that when

he went to the scene in March of 1979, March 17th, T think, 1

he came back to Sturgeon? L I
YeB’ "--‘.‘l.‘,',_’) i{‘!‘._‘..‘l: ' )
.l'w ) ! a 4 ¥ '~. 4 ”:‘ J' ) g : 3
Q0 Becanse he'd heard about the Kemner ponds? , o
'Av‘ Yes.,“‘j 5;?*f : J"HS o N
F”‘Qf-l And 1n March of '79 when he came back, Mr. Crunkilton

of the Missouri Department of Conservation knew and was

o - AT A N L
)-‘)\ ,{i .‘11. ."_""(f,ri"q--v: .l 4"

1nformed th%t*there1was§2,3,ﬂ,8-TGDD 1n the tank car. ,:"
. P ) 'l‘ il

That 'S . rightfﬂ At least T think he did anyway. h

L e
. "v-.. I‘tu’r- ‘(p\ -'\‘: ‘» \k E,Ll.‘

Didkhe Fe11 fyoit ' bout that? !

..f-t ey i"- -1‘~z’=»; Rty g IR

o Yy - ¢ : .,
’ A'fv I'don't remember‘> . ‘.-,_ Lo

’.i"Q_" When you saw him in April of '79? - . |
) 'HAEK I don t rememher it. ‘ T:if:%.fj 'E,JP:“"j' T
é.f. You don‘t remember whetger he‘&ié? -;if",' o

'ﬁ:"f;ka rRemember him telling me;, no.‘:: }?ffiwffgﬁg:f"' ifﬁi;

'i-TL_Q- _He nay have? :  o E :’J; - hlf“ f o i | f
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; Q- No.w‘; Mr. Rush, you ‘fned suit :I.n th:l.s case in 1979,
didn't you, lir? "~'“;;2P ' ;; S . f‘ Z:%ﬂ
I?\gﬁ:fi Ye;. . o | : . :2:
:_.JQ;': 7 fAnd you filed suit *nitially 1n Boone County, ' EESE
Missouri didn't you, sir? P ;iu-if""J' | -
‘{‘hdj-g Thatvs right._huff. T xi ,Jﬁi.. H - .
w:'f_ i‘f (Defendant Moﬁoanto s Exhibit&#ZT was marked =
PO for 1dentif1cation ) ,,1‘jfv 5‘ ﬁl
f‘{x'Q . Now, Mr.lRush I'm going‘totlet your attorney 1ook g
at this.exhibit before ihask you about it, but I'm golng to : o
show you a’ copy of the petition that you filed 1n Boone -
'éountfiim oéoupia;;?;July’5?§%§79.- But first, I’d ‘1ike your 1 ;
attéx’:ﬁé}“'&' S ot 11:’{ b ? ST RPN N
] :E%{i\ier éépg'egamined exhibit #27 ) ‘.:“; § :
Zf'fkliif}'MR.,cAR Ri 1L Ehrough, Me. Heineman.h;. “,;;
‘L.l 'Qi: ,(Mr. Heineman) ' Let me hand’you whao 's been marked“‘ “{ﬁ
. as Derendant Monsanto S:Exhibit #27, whioh I oan tell you 15, %:
]a copy of the Qetition éiied on behalf of you and your ‘g
ramily and served on Monsanto Company, and ask you, direct ‘ gi:
your attention to Count'ﬂ.~ Have }5& ever Been this document E
be?ore, Mx, Rush? ;l' ;{u‘; C I " h ) »
; ST | Yes, T sure have; . 1”7};r S ‘4'}, :&'- L -, ;;T
;' jQu. All right. Let me direct your attention €0 Count . ‘JJ:f
u orvthis petition, and 1t s a claim aga{ngt Monsanto Company, ﬁi{%
-,' N . - 1&2 - oo e R
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0 Q: And 1n there 1t says that one of the reasons you‘re
suing Monsanto Company is because there was dioxin 1n the ; o
{ w3 4 2
tank car being transported by Norfolk and Western Railway ¢ '
.:~, 1' Fat i i:. A Lo _:‘” ‘:1‘.
COmpany, 1sn't that right, sir? BT j Cel :
R . N v
a et N ) 'a us‘ ‘: ?,J ) <, - . :
’J.”.,Af¢g That's rightw ;”u‘ jlliﬁuﬁﬁf~ . 'w LT -~ T
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gag,i' wa, 1n‘thisﬁlawsuit, sir, there are some things L,
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. ‘ ”MR CARR' My obJection was. that he's oharging o

e this witness with a failure~to put 1nto evidence of what

- | . ‘ ‘t.?}".iﬁ - llﬂl - ' o . .-r..

-iZabik found and what the veterinarian found for’ Zabik, fi
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‘
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charge.the witness and I think I'm about two oy three .
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And I think

that if you would sit end wait, all T. want the Jury
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!
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_..r-

‘ :- H

r,,:‘{.

y’T ;..

" laime}that thoeetfacts are discovered ae between the

i

.‘_l
f ..J.'J'

pargieg,nthrough the’filing of discovery requests. '}“

And that's when those facts are. made known, and that 'S

is ‘the Way Moneanto made its facts known to the plaintiffsr

Al

-

e

And that'e all I want to eetablish._~

THE counm-'

5

%

That s already been established in

MR. HEINEMAN:

b

THE COURT: - .

t

well, Your Honor-- .

pt

What, I mean, that's redundant.

the purpose of that?

“
[ " ' i A -

»

mn. HEINEMAN My purpose-- .13

."Ei[, MR CARR

i 4

[

and that's what I've heard in the courtroom, is nothing is

A

within this witnees knowledge at all that Mr. Heineman .j e

My client is not a' lawyer.

is asking him questions of._ .g”‘

-f.'ﬂ THE couer.

._ i
| . <,
A %

- iy

I think I directed the Jury ﬁhat ' :2}‘*

-4,

d'

- 1“5 — .

-.g-"

opening statements that eVeryone has. agreed to.'.

AW

.._'\ '
v

Mr.

' would be the one doing the testifying and the moet thie

witness ‘oould ‘say 15 1 presume that's what you tell me .

k4

o -
RO 3

N

../

the way this plaintiff made his facts known to me and thatf

¢
R .

What's

Heineman

Ty

-
"
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‘ s j’di?oorergjtﬁkesfnlege.also* in my opening remarks. . .r.

L aff;~\1 don't'see ‘What” yéﬁ readriving at that you need to go y

'3;' }'.?. 1nto this Qom?ieihﬁ 5’1 nean, Missouri has closer to ’
‘ufj ;i“- i%h%,?%%siiorehgéétn?liﬁiesdings than we do “and even‘in o
N : ;.+_' Missouri stili 585 ESB;Q havefto include everything. | §

° AR MR. ‘HEINEMAHI{ ‘ I'm not biarhing the man or. the |

Z. - 1swyers for- notzinoiuding everything in there.‘ All I E

lsf !f wsnt is for it to be established for the Jury 8. benefit
.{? by testimony ‘of, one\o: the plaintiffe that there were 'jeiz- u

!0; : fsots that he knew ahout this situation whioh were not' 'ﬂ!“
:xL' .; . pleaded; whioh were disolosed when discovery ocourred.n*‘ . :

’ | - i cousr: For ‘what, pu.rpose? S T IO

o “~,“ ; MR. CARR Judse, it' irrelevant to ‘any of the | '?

léﬁ w issues here whether that 5 true or not, 11 s completely ' »t g ‘
b!?_. ;.' immsterial andrirrelevant. 1;}fﬁi;,¥.‘“ff;:f y : 1:Lg g
-’“ HEINEMAN' , Well,ﬂI'll tell you, ,Your Honor, Mr.‘

%?_‘rw,{'QCarr has' implied to this Jury that.there was inrormation |-

* 1 whioh Monsanto failed ‘to disolose to him, whioh should ;
i{?} » have been disclosed prior to. thewtime that it was.‘ Andfj;li f;
20 . VRN I LY
:?$; ' i.u what I'm trying to demonstrate is the fact of that \ H.“:'- .

?: - matter 48 that when he- asked the question'snd the ; . Cong
'22 queltion was answered in discovery, he was msde aware-; 7Mif;?”ﬂf
'Zj _ of that‘informstion.i It'was ansWered. And he's trying, :;éhigé
'.» he said 1n his opening statement thet'he's trying to imply:{ o

) LA . _ !



K
07002
s .

. BAYOWNE, Nk

FORM 0 258
-

PENGAD CO:

.
:
1 r 3
'-.
.
A
b .
’ ’ M
r, 3
"’ U' t. l
T :
‘J;P‘ .
P S 2
' . "
e 3
r H
,
4
.57
6
. A
"
. 7-
.': - 'l‘
. 8,
.
. r
9
'l
. 10
- N
1
~ - )
12
.
i l’
t 13_
7.‘ - B
14 ~
N

-
%

.1
", b
Y A v 22 L
L .
I, v .
e, N ’
' ) '23
L
24
i '
. “
i, N .y !
B .o
By M
AR IR
b
. Yy,

H

' , \ Sy T ’ : A T PRI
- ',T‘ﬁ [ 3,-&" . g ¥ .'i;"?‘ W -'!',,,, )
A . e S S N R Y o
w,‘:' . . 3 . -_ “:g o ". - 3 ot ‘.ﬂl "4 _' ¢ L “:’::”\: NE \;l‘
- ‘.15’»,- . i'\"b‘\_‘ -,' ¥ ;; .:;!'- . : ,uJ . ‘_“ . v, ."“ B S I,
£ ereTypaxoomeﬁwrongdoi ;on Monoanto 8 part because e o
;:~tﬁ§t %nformation wég ﬁéae available when the question I .
w o o aat 5 \ ‘-. - . - ; o ’," . - ",‘ -
L was dsked 1n discovory.ﬁ_ X :;j"uf_ , ¢
‘%ﬁ ’ THE*QQURT}’ JustJa second,:are they bringins them R -}-.
over?‘ - ,i'.w-f f;g-’ .ﬂf,yﬁ”{‘i ;;,:‘fa‘; o B
o MR. MUSGRAVE 3 She’ is checking ‘the file: and is going .
- g, : : ~ . - " o ' : )
- to bring them up as soon as possible 1f they have them there.
lﬁ?' @n :_ MR. HEINEMAN=~ And what I am attempting to :: _Ni,f3 "
' . . . \, ) . - R )
3 demonstrate here is that that“s the way facts in a S
‘.1‘ ...L (. ',. D1 y vt .r- R L'
' lawauit are discovered, that my client has no culpability,
‘a8, a result of that information being diaclosed when e R
5 1t 8, asked for by the opposing oounsel., e T
l”~{5,; ; THE COURT. Aren't you mixing & pleading queation.:;_f o
rgﬂ and a discovery question? Because you re talking here abouf”
e petition initiating the 1161gat16n in the. Circuit Court R
A“-G of Boone County, an& the other thing 1s 2 diacovery ;;LZE'
‘ mattep- ;ifL ‘-f’:ﬁ?QT' H;'f35[tnf'?.’ ?'”'if%n~' S
A MR HEINEMAN. And I'm going to get intg the ;
LA NN 3 A s )
K request,,.“ 5‘1 '_{?fﬂL";'fﬁq”; _L - .ff-. " - 8 S
f:. - I,‘i,“ * . - “ ‘e |.' “ ~ . -" 5 g 4= ! N ,." !.
A MR.,CARR. And, Your Honor, the discovery haa got %h o
) nothing to do with this client. They have no knowledse "
%;f‘f of*discovery except what comel throughrthe lawyers. And" T
Lo whether Monsanto 15 culpable or not stands on 1t3”bottom RIS
L, \ 'h ...;'r:*‘ .
.. -and not Qn«apything that this man may or’ may not know I AL
RS B '.,, AR SN PO e BT e = ol
e j;' Towye T = T o Lo .
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e done with the infcrmation from the records—-

MR cms-
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about the rules of procedure in various courts. .It'ls

.
2 -
- - e . ' PR S “_ b} L‘

immsterial and irrelevant what this witness knows or

< ~

- Ls
s o . ' 'y

doesn't know about the. contents of this Complaint and

ir i.
-i

what's plead or not pleaded. And all Mr. Heinemsn now

_'has confessed he's trying to do, he s trying to offset

R ¥
H

N . K
woor \. " .

'“: we know to be as. tc Monsanto's cnlpability in advance

of the time we brought it out.. And this is completely

irrelevant and has got nothing to do with this witness

"' a4 * . H..w

' nor his testimony on direct sxaminetion.~'f ‘;: ) ,1

-l
HE i 7

MR.4HEINEMAN.h All right. Now,you confessed on the

W

record then, whet it is that you claim we should have

.

v . .,
. ’ R l

1 P i , »

done in the” informstion that's coming out as tcfwhat ﬁ'

- ?
_, v . Yoy I ;

4 . '! . s o 4
o o TE L A

you have done.’. % f’ AR ."' S

. .
. L . . ’
. st e X . . , . M “ v
ot ‘, i . v
. .

MR HEINEMAN Well Your Honor, I think we're

o

' 'entitled to show thst in discovery that the facts that

‘. L
* A b

: each side knows sbout their own case ere disclosed 1n

J-. ot <
"

discovery and that there isn't any obligation upon any

DO

o party to meke those facts avsilsble prior to the time‘

7 2 . ', ‘.

' that they re: asked for by the other side.

. sessentially notice pleading laws in this state and that

<

they nennot f quired to tell‘us enything nntil we' ask
. J_._x_ ’?" e ' PP ,\‘ S '
[ : ] : ‘ .. - 1”8 - .‘v:‘ . . " L. . , .

: [ TP
H .o

You know exactly what you should have e

, There is ;}t\f

lﬂi the effects on the evidence of this csse, the facts that

.
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.labcut and leaving an implication in my mind at least,

‘S;tc atrike as surplusege because it is eurplusage, because

. .eo I am sustaining the obJection to it, without making

: ';in the future, but this 13 definitely not the way to do

.

a3
PR
s
by

nthem for it.; All they are required to dc is make a
pleading that 8 sufficient to plead a 1awauit, and we
find out the facts from them through discovery Just the
eame wey they find cut the facts from us.-fﬂﬂH
[ THE COURT' Okay. Aseuming that ycu are entitled
'Tto do that, and you may very well be, this is not’ the

'appropriatc time, place or uehicle with this petition,

with this 1ndividua1. Ycu re talklngemout a petition ':rfl

which is a pleading as to the stating of a cauae of

action and not a. discovery vehicle.L You're talking

Jthat you re suggesting to the Jury that something should

,

j'have been left out or was left out, when' n, fact, 17 1t

had been included it would have been subject to a motion

P "‘

'that's adequately pleaded. There will be & time and 8

place in 1itigation to aesert what you re aseerting. This.‘

,1&

',is not the proper time or place or vehicle for it. And

4

fany ecmmitment, predilection or whatever to any ruling

it and I'm suataining the obJection to it.:':ﬂ_ ﬂ“J

*
“

i MR. HEINEMAN. Your’ Honor, if the COurt please, ell

N

:
IR

. .lI’
r i

v Lok
! t-""'"r .

A s i’

ﬁ~§1¥%ﬁ5‘ﬁq dO*ie lay the foundation for the aubmiseion

,;" YN

s----_

.o, " ~ . ‘tan Lt ":,. A PR
N B R _ -19_ .\ LAt
SRS ' ~ DTN -y Aty aps - PR KR
P . sa X} i e ~ 3 4 “n -

P IR TR SN ot

[ 2L L N W ' : :

1

' w?' :~‘z"‘ b



FORM 1L 24B

T .PENGAD Co.. BAYONNE. R.J. .07002

10

11

12

13

14
15

16

17

18

19

20
21
T 22

23

[N T

‘ you can do it or, if you want tqQ call him 1n your case, to

of the discovery request. The first one that came into

this case from the defendants was filed by the N. & W,

in Novembe: of 1982,,and that's all I'm trying to
establish is the order of the. pleadings and the fact

that thié occurred at that time. I'm not going to

accuse these people of not telling uslall'the,facts in.

the lawsult or complaint or petitlion. I know they're

‘not required to do that.

THE COURT: Let me see the other pleading that you're

talking about. .

MR. HEINEMAN: This 1s the other‘one.
MR. CARR: The record speaks forritself as to

what time what pleading came in, and infthe cburse_of your

defense if you want to read and let the Court and Jury take

notice of what. the, if 1%t's proper so to do, what the

record of this Court display, certainly you. can do it

’

at that time because the Court has records of what

documents came in at what time(r-This witness would have ng -

knowledge of what these gourt records reveal.

¢

MR, HEINEMAN: Well, he aigned, the witness has

Mo sa e Mt o - ‘
rqz‘ce‘cuted’sworn yesponpé‘gg.a reqiest for production.

“”,.1 . ‘}"‘. -’. \".‘n"e“‘!;

NR CARR-3 Yoh'ﬁé'atﬁempting to.iﬁpeach him in some .

= - \5 ‘_,. ,._.,-‘

way onfsomething he~said in direct examination. Certainiy

I L S

% T ’ .
. Ll N PR e
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orove this point in your case as ‘an affirmative fact,

F
Lr

I suppose you can oall him.' But at thia point in time

R it's not an issue.iHWe certainly didn't refer to’ 1t in .
onr direct examineticn .and you are completely beyond the
- . R I .
scope of any examination that werhave conducted. May be-
L something you can‘prove‘or nant to oione 1ater on but N
'i;.vcenoainly not this nay. - ‘i';:‘ . ;iifi‘;. v :

- - L
.

TR qu._ HETNENAN: Well Your Honor, 1 think we are °

~

i

- wty
W - |

;fh ' entitled to do it. I think, I'm Just trying to lay a: :*ka

foundation for the question as to when the information

f L was made available to ionsanto Comoany. I would—-‘ I :-:i

-. -

hate to inoonvenience this witness, T d 1ike to do it now.

s 2
doe s s ,"’

. ﬁﬁ. CARR- We don t mind being inconvenienced, he e
is a plaintiff he '3 here at the call of any party. Lo

‘I’HE cozmw- " o_kay. My prior ruling sti11 stands. S

g-: ObJection is sustained._ -

3.
.d

T, MR HEINEMAN. N A-ll; right.._.'I";h_e‘ri_.I' mey not proceed? |-

L 'THE COURT? You may not..,dT'f Coe L }' ,

né}iLz?HM P & ,?'ﬁ AP R : v LT
: é;,IJMR.rﬁEINEMAN:.vWith fhe disccvery request either?

LY trs ‘1---—.."::': i“ "‘7--"- O L B L
- . ‘-r,-,,. T ' B . s . ' N
© " THE. hCOUR'I‘._‘ Right. S e
,wVF%?ﬂjm\n,ﬁ?“fﬁf,"' S

S MRy HEINEMAN’ ~ 8o’ the objection 15 sustained?
t‘w PR A “"{'- NE] "' z"' LI “ ' “._ -‘.
THE COURT“‘Yeé;‘it ia sustained. I'm sorry if
I didn't make that clear, it is sustained.

C MR.,HEINEMAN" On~the record, I'd like the reoord .
R i,"-" . T s . ST .'i
."_ .‘; '3- . - 1 ) "n" - - 151 - . Pt z l R .- B .r . , .
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response 1s signed June 9th of '82, executed by this

s J'l
H r LA

N v - - v . s .
ST - o ks t R - - ‘e ",~ (L . A

L plaintiff- . “.&;'rf'f' -'pIW:'ff? ‘,3;~uf e

4 - =" - v Y- N - ~ "~ aty
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A . B ,,.

question him and 1t°a part or the court file.. The ) 3;;

fyt to show that--- Do'we have a marking here? wa11, 1t's," A

gf paft of the courc file. I'd 11ke the record to show

?_'*' that what I'm being*prohibited.from questioning the 2
ﬁ "‘witccss ;bout 15 ouc cooy of a cigncd response to .- .;’
% -f; Norfolk and Western s request‘for p;oduction from thilld |
h': vpartiéular plaintiff ~and I wcco‘tohuae the document to-

SN w: (Court reconvened and the following proceedings R

> 'ffjwere had, 1n open court 1n*the presenoe and oo

h

h BT SR .hearing of thenjury ) A . =
T I A | D e S A
- s LT THE COURT.‘ Okay, Mr. Hcineman.dhg,mi; Joae o ,{.
::.:' is M:(f"l "l N ‘-:I"" t ' ‘i' : ) ‘ o )'Il
3, - ‘ v, " MR.. HEINEMAN I have no further questicns of this
S T R T S ;f“? . ﬁ%:ﬁ‘br-il-ﬁ‘--ﬂ."#f oL
S o W Witneasn?XQuréHonﬁrﬁ-ff“'iii#'a«?.='w‘ e .1”. o
[ ; P{N§i;ﬁ“J¢3§}i%dgﬁau“afx‘ e -
8 Tt . 'y X T By s ta 4
g : THE"COURT™ Mp, . Scnoenbeck. do you have any questiona
'3, agr |l e e vy g BN -
ﬁ Ty 4;-;";. MR.;S?E?HENfSCHOENBECK: Yea, Your Honor. oL
z MR | CLot BTG r BPREE i = 1-.._5.",.- * - d .- e .
3 19 i fle e e . ) AR T ALY TR
5 . -“”Q '; jhg CROSS‘EXAMINATION > _
§ L By MR, STEPHEN SCHOENBECK. 1,. S -w; . ;-. T nd!g,g_
o ] R SR S : )l ‘ o
' Y '19 . Mr._Rush, T beligve you: testified that'at one WS
T 20 - o O LD wln,~ A oy A
P ST time you had ceen 1n the city or Sturgeon aome orange 1ook1ng
O 23’ N ¢ P ‘s “ o
T snow near thc filling station there 1n town, 15 that correct?
D ot ﬂx .A ch, that 8- correot. _'[i;u X “'1-;.- T LT
e T .'ﬂ. R S R
S Ot R 152 i
" . . .‘_‘,n . L I . s . o . u‘. :‘ A' “' R .
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_ | right around April 27th or, 28th., R
T

farm, which is part of your holdings, is it. not, sir? ST

. '
' t2 . 4 [

. . N N v . . L ;
) ) . ’ l‘ M . 7 ™ 1 < 4
” . . . . ..
A Yes. f - . . - < - [
'; N . . . N . . -
) .

.

._n.

1and f1ooded on two occasions in: April of 1979, is that right?

.»'. ' '.’

oot (A [T P,

: ".j_Ai, Yes, that's right. ‘ ;ﬂ f',‘:' s

M ’
g ' -
Lk - K

P . y 4
P .
~ 4 ' PR

h As near as I can remember, yes. .. "

| Qr[. Okay. Do you have a date in mind that the first

.Ju

rlooding occurred, sir, when 1n April'did that first rlooding

4 .\_‘ . . ‘. ‘ s . ,' 0‘ A _l - . . - 4
Occur'? f‘ D - b St x aran. taty '*!
N . 5 .‘, Yy a'- e ‘I “ ’ b 4 "" ) J . (.'. ‘. . - .
I ) _ﬁ‘gi {,«.La ¢ b .
43%?_‘*dhsayflo hi;lathg alqng 1n there somewhere.

.

g All iright,; 1577 gow 1ong a1q that 1ast the first
- "‘ . "r‘ P .v'u .-,h,‘* AV RY e
3 t.. . "'.‘-‘.’! JE —.4':—- XS T - LY
time that ip flooded in April of 1979? . e |
R . l:" :-}1;&2 'I‘"I: ! . \ :U;.'j & ’-’gb'} d ‘ IS - L‘ ¢!

"Vfﬂ'_ I really don't remember. Usually when that creek

floods 1% doesn't 1ast that 1ong, 1t gets high and then it

soos back down. . -‘”J%i:f,ﬁ " 1.:éw*o-f" 58 ) "
. Q- And sometimes within Just the spaoe of a day, 15 ‘):
tﬁéé correct? .fﬂjflﬁ;‘"‘ %m , : 3i1 -: fiszt}hf"u“' . i

’ QT?Q'AS a matter of faot, when it flooded on.the 27th, o

it

J '
s . + 1 N .
- . . . M ," ‘ w “ >
. , R - 153 -
4 i m R ¢ Pl . SR
. s ; nh k. [N .
. . L. N e N
M .- KR © e ' . ', - -

~“Q;, You said that at that part.of your property that |

Q. Okay.. Now 1 know that you said the second time was |

P oo ? . 37 St M '
IR . . z”Jkﬁ”', S
| KRS . . B e R
D " * ' - ) i » Sy ,‘ ¢ " .
I N \ - Yy e ‘:‘Z: ( ! S . ,:Eh . « .-"w ‘- ¢ *
i Q, You didn't gat that on you at any time, did you, sir?
._‘- ;l\ A . -‘ I..NQ ',‘ v l ) : ’ .’l h-{ s - - ’ . 'l‘l.‘ B . i "' . N : l,-l. = "‘4 r:‘ ' "‘l.. j
. Q‘ . JXEY right. Now you said that out at’ your north 5
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' -~d1dn't it Just stay up for part of a day and go r;ght baok ) .
2 down? r:f f€g.‘-;’llfm‘?,f- E ”tfﬂ:“ M_”;;..{ .: R ;
3 . ‘k‘ ¢ D ol ' o : 1 ' '-'
1:;;' A I don t remember ‘the: exact time, but usually "Just ’ '
4 | . ’
a day, day and a half at the most.- pepends.On.how_long 1t s,
Sl keeps raining. P i ) -
67\ 'Q"..j, Is 1t possible t;hat 1t was :]ust, say the biggest o
7i part of a day that it was the second time in April of 1979?
8 »_}' A I d~say the biggest share of a day, maybe a 11tt1e ?,’ e
o longer.;x“ [ ". i ‘L AN é:f | . o
o | oo L .
S | P N Okay, sir. And would your recollection be that W7
1 MR q e N e ot -
ol that'a about Whang? q%s p g;rst time 1t flooded there in
12 t:?;. oy RS R b '-Lr' e AR )
1979, in April? - PR ‘
1‘3' 1»'—7:'!\"!!‘;‘;: | ii;;';"_ “ia ‘l ;:“ :l 1:; P ‘1 - .
. fA';ﬂuﬂs%nearéageI r member,,yes. S | ,
Iz o ’ s S T S T l ‘ ’ '
IR | B -togay:¥ggpd Sii understand 1t, sir, that's |
15 “ fa L
- the first time that you noticed a smell of a phenolic f
16 ¢
compound by the water in Saling Creek by your property, ian't
17. . o X .~¢..f Co .
. that correct? j_ ;,‘,b g S f, 0 , NN
18" " e e R R S USRI SRR b .
- A Whioh time you talking about? _.rl, ST e, .
RTRE LR
: Q- I'm talking about April of 1979? crl »1: o N .
. A Yes. R x o “‘." o c"‘ ' S
S - ' el
: Q_ . Okay, sir. And is 1t correct that that was also
oy ‘ R ". s A -
these two incidents in April of 1979, were the last time that
23 ‘ <,
A you noticed the phenolic smell to the water 1n Saling Creek on T
24 Lo : <. AR . x
. your property? D EETER S C -
' -k LT :
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, A I smelled it 1ater after that, sir.

Q 'To the water, sir?

A Yes.

‘Q fWhen did you smell it after that, sir?

A Practically all summer you could smell it in the
alr. I presume 1t was coming off the water or off the land
or Sturéeon or somewhere, it was 1n the area.

Qe; You,just smelled it in general, is that correet?

Y ‘|M'

a:"

That' s right .

Q" You did not see any blackish water that was due

4I. J . L
"

to the phenol at any time after April of 1979, isn'¢ that

“ . cs‘ ir‘.‘lk_‘

correct?
A Not that I rémember, no.

'Q Okay. The time_ﬁhat you saw black water in the

fall of 1979,f1t was due to this problem with the maple worms,

is that right?
A Yes. L
Q Okay, and ﬁﬁat's what the Conservation bepartmént--
A As soon as this one slug went thfoﬁgh fhere, the .
black waier, the worgt of 1% disappeéred.
é Now,‘gir,‘afé.you talking about the slug that you
saw 1n Apriinof"79?~ | ‘
A Yes.

.Q Okay. So that was an 1solated oceurrence?

- , .. =155 <
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‘f ;i;kf ;It kind of 1eve1ed off. It might have been;a little ;1; Y.;
bit black fér a‘period 6} time, but not neaf as. bad as it was : :”
at ‘that' tim;:'f ~'.-f’f.:¥1ﬂ;.fl - 7Z11;.' :‘ .i ili e _ﬁﬁ’ :
: ..‘Q f' Okay, sir, aﬁd that was 1n April ‘of 1979 . L

10y e s e A2 ﬁ“??rviﬂjl,jz S RN %
B R ne
A..;"..;ff%s,';;g‘I‘?-"s',;"ﬁ‘:;?f}; j’;,ﬁ? LW e

Qo ow, “8iry, Yo testified that Dr. Zabik»camé to ‘
yoﬁr ?ﬁbﬁé§€§ éﬂﬁ:;o;k Séééiééii"samplés, 1sn't that correct? '
R That's right.‘ R S o
‘j_ ' Q And ‘you were with Dr.Aiébik %ﬁén he Qént arouﬁd’ _fﬁf }:
énd took those aamplés on your property; were you not? - l xﬁ
»fQ - 'Ane, your attorney, M, Seigfreid, was, with you'at
?that time, was he not?7 '(H'C ; 1£'Ei«t-' ‘..f H"ll"'f':L]€ , )
iQ ‘g And f“would assume that when you went around'on ~ ';
.onf'property, you would have pointed out to Dr-“Zabik the \

) poigéé>that you thought were Very lik%ly,contaminated,

‘would you not’u BiI‘? —‘- : i J - ,, .~ ‘. . ’,l :,:J. i'
”ﬁ.f'h ;: %hat's correct.,'f , :T*% ; .Egﬂzf".$‘f' - .;, :

‘. Q" And éhat was: the whole gurpose'of "ugniné the tests; -
to see that the ‘areas that had gotten flooded, whether they - ;

_weré contéminaéea.iﬂ'”f‘:‘; L '1‘}{fl‘ 1'”\J‘1“_ o :'.:( v )

.:4‘ o oL ;..‘-_156-.j-.' ' . , .
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N . ' . AP e . PN
- .
A That's ri ht : : v S
. 24 . . . L Lo ;
B * - ¢ . ‘ - RN . . b Yo .
i R . N . . .-

And you yourself showed him places in the creek bed

oL rE SN --y. s - . '\,r‘ o i N
to take samples, did you not? T . o
. lj“’-;__:_'i,.__?- jk‘)tg \’ ‘. “':L{‘.’ :-.‘“,D< %,{_ :,E. . ‘.- ' . ) . O
A T may have, we Just picked them up more or less . "~
' ‘\,. ': lil O -_=-“ - \ PN . v

[ A

_at random,mbecause.the.who’e éreek had beenr-

eoil samples from Dr.‘Zabik, ;you, 1earned that there was no'

oontamination on your property, 1sn't that correct, sir?

PN

‘ .ﬂdr_ I'm not asking you how, sir, you got them, wou ve
testified to that _but, the resultd were—-liz:n' :v'
fi‘k“"}; They were néééQiQe, right.qlii ' fkajgijo T
':hj'Q ’ : that there was &< - t;br'z.i : .‘
s i, Nohfdetectible.f | _'ye, 4;:af.';_*?';a'
| I‘QLft Non—detectible on your pfoperty. :
i A . TR "

5 ~
. s o
2 o, N < e

. ' - ’l
Ri v [ . - PR , Soe L e
ght [] -". .. " 'A ’ a4 ” - n - . .'.k_k e v ,
¥ oo s

'_s;;_*- MR. S”EPHEN SCHOENBECK.

‘v.
¥ N ' 4
L e h e P '( ‘ ‘{' '-i“ . W Lol
Yo HE T e R T T N AT
ur onor. Lo ST AT TN Ca e -
“ \ T w X AT, - v .
- A ~ - . .\
PR . 4 . a . 1
- N ‘ 3. - .
. » - 7 =" .
v . -
., e .
. - IR . L]

U[" Yeah, I got them through my attorney, Mr. Seigfreid.‘

o AT L T . ,
:f;uj é:j‘ Okay,;sir.‘ ﬂnd“arso plaoes on the flooded portion,:%'
Jthepart that had‘been flooded in April. ;.‘_:;fiﬂ?t' S
e Qj , You pointed out some of those spots ;0 him'to take -%
rsoil samples?.. _F ;*-.‘}';, klﬂ” " :Vi ' j \_' X ;‘
i a Right. RO .fn257§:“',n-_-;;?j??‘ o
'v ;Q_:, And - of cooree, wheo»yoo‘got the ;esults of‘the‘-'
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I think they should be collected.

. i B

.- v -

: 1 + i J

1 . “ves - N - ha
s, s

« . .

. .
- . ]
Pl

B .. . f
L o b - RS ..
<3 M e » L e * A [ S
oo N " or “

_ﬁ];gfﬁﬁﬁygoﬁﬁp:ﬂmﬁo'yod“hgyp any re-dlrect?

+."MR. CARR: No,-Your:Honor. -
- L SR
' THE COURT: Okay.

You méy step down. Thank you.
GeﬁﬁIeﬁeh,‘could“I'éeE'ydu-at the bench for a minute,

! !

please?
(Discussion was had at the bench between Court
'aﬁd'counsel and out of the hearing of the Jury and

the court reporter.)

| TﬁE'COUET: A1l right, ladles and éentlemen. We
have c;me to a ﬁoint in the teségmohy in which 1itis a
time convenient to break and we ﬁavé somévmatters that hav;
ts ﬁe‘taken up outside the presence of the Jury before

the next part of the testimony. So for that purpose we
are going to release you today. I would request that you
bé.baq& 1n'the'courtroom at 10:30 tomorrow morning.
Hopefﬁlly by that time we'ought to be done and hopefully,
with whét has to'bé done in chambers so we can Juét
proceed. I would aﬁmonish you now-—-—

MR. CARR: _Theldurors stili have exhiblts; Your Honor

THE COURT: Right. If you would bring those up ﬁq
the clerk as soon‘as release you. I would admonish yo;

now as I do before any break thét you're not to discuss

this-maﬁter améngfyourselves or with énypne outslde

W

L
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the Jjury: panel or form any opinions or conclusions

about the matters om trial. It is an overnight break
and I would also admonish you you are not to read or

listen to or watch anything about either this trlal in

.partiecular or the subject matter of this trial. I

want ‘to thank you for your attghtion and cooperation
and Court Iis aéjourned.

" (Court adddgrned)
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75. 3 - 1 f_ ‘ A '
: B examined the aforesaidﬂtranscriptuvand certify the foregoiqg

. 8- to be a true and accurate transcript of the testimony andnu

:}; : groceediﬁgs 1n theﬂabove styled cause on March 13;?198;
1-0\' . :’lr,rl o : e : L . S “ ) - o 4;1.‘ .
P (A Dated thisnlsth day of March, 198& - T




