FILE NAME: Foster Wheeler (FW)

DATE: 2008 Feb

DOC#: FW032

DOCUMENT DESCRIPTION: Legal - Declaration of Lawrence Stilwell Betts



Y

May. 7. 2008 10:05AM

13

~
1
2
3
4
5
6
.
8
9
10
1
12
o 13
14
16
17
; s
E 19
E 2
| .
23
- 24
s
2
! 27
‘; %
A e
=
\

4/%;7% jlaclen

ppn T

No. 9700 P 1

Edward R. Hugo [Bar No. 124839]
James C. Parker [bat No. 106149]
Thomas J. Moses [Bar No. 116002}
BRYDON HUGQ & PARKER
155 Main Street, 20w Floor

n Francisco, CA 94105
Telephone: (415) 808-0300
Facsimile: (415) 8080333

Aj for Defendant

P ‘WHEELER LLC

UNII‘Eﬁ STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

WILLIE SCOTT and PATRICIA SCOTT, \ (ASBESTOS)

Plaintiffs, U.B.D.C. Case No.
V8. Alameda County Superior Court Case No.
X RG08379519 '
AW ON CQN.[PANY : SM :

, DECLARATION OF
RQUIPMENT COMPANY; ATV, 1.P. WL%%F
BEOUSTON individually and as parent,

FLER ENERGY
alter %o and successor-in-interest to THE CORPORATION'S NOTICE OF REMOVAL
ANY; ALLIED
PACKING & SUPPLY, INC.; AMERICAN
%OLAIR coartgmnogz individually | .
as patent, Qo an successor-m-
b N DUSTRIES;

interest to ILG IND 7

AMERICAN STANDARD, INC. a5

parent, altere and successor-in-interest
RADIATOR and

to AMERT

AMERICAN BLOWER COMPANY;

ARMSTRONG TNTERNATIONAL, INC.;
CORPORATION LIMITED;

ASBEST

ATLAS FOUNDRY COMPANY, INC;
ATWOOD & MORRILL CO., INC.;
AURORA PUMP MPANY; BAILEY
VALVE, INC,, BALTIMORE AIR COIL
COMPANY, INC,; BRAIRD COMP. ]
1T, ivdividually and-as pazent; diter 8o |7
and successor-in-interest to

successQr-in-interest

-
ARNER CORPORATION;
BRANDON DRYING FABRICS, INC.;

1
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BUFFALO PUMPS, INC.; BW/IP
INTERNATIONAL INC. formerl{known
a5 BORG-WARNER INDUSTRIA

PRODUCTS, successor t0 BYRON
CKSON ;

PRANCISCO; CRANE CO.; CROSBY
VALVE, INC.; CROWN, ORK & SEAL
COMPANY, INC.; CSR, LTD also knhown
as COLONIAL SUGAR REFINING CO,;.
D.W. NICHOLSON CORPORATION;
THE DARCOID COMPANY OF ’
CALIPORNIA; DURABLA
MANUFACTURING COMPANY;
DURAMBTALLIC CORPORATION; BD.
BULLARD COMPANY; BATON
CORPORATION, h\dividuall%and as -
successor-in-interest to CUTLER-
HAMMER; ELLIOTT CO ANY;
EMERSON PROCESS MANAGEMENT
POWER & WATER SOLUTIONS, INC,,
individually and as successor-in-interest
B ONTROLS and
AUTOMATIC SWITCH COMPANY;
FLUOR CORPORATION; FOSTER
WHEELER LLC; GARLOCK SEALING

- "garen -alter ego, formerly known as, -~
olng

iness as, and, SUCCEessox-Im-
interest to IMO DELAVAL INC
GERSOLL-RAND COMPANY; T
CORPORATION, individually and as
parent, altex & and successor-in-interest
to M & MILLER; J.T.
THORPE & SON, INC,; JERGUSON

;
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GAGE & VALVE COMPANY; JOHNSON
CONTROLS, INC.; KAISER GYPSUM

4

COMPANY, INC,; KELLY-MOORB
MP . KENTILE

WILL: TNESS IN CALIFORNIA
AB NIBCO; NOMELLINI
CONSTRUCI'IO‘%I AClg)E.; ORCHARD

SUPPL TORES
CORPORATION; OTI5 ELEVATOR
S-ILLINOIS, INC.;

COMPANY, A
GORMAN-RUPP COMPANY,

individually and as successor-n-interest

INSULATION COMPANY; QUINTEC
IND INC.;RAY N
COMPANY; R

OCKWELL
AUTOMATION, INC. as patent, alter ego
and successor-in-interest 1o ALLEN-
BRADLEY; SB. DECKING, INC,,
individually, formerly Jmown as and
successor-i-interest to SELBY,
BATTERSBY & COMPANY; SCOTT
MECHANICAL COMPANY; SOCO
WERST, INC.; SPIRAX SARCO, ING,; SPX
PROCESS EQUIPMENT, individually
and as suceassot-in-nterest o, arent and

GOODRICH COMPANY; THE
GOODYEAR TIRE & RUBBER
COMPANY; THE LUNKENHEIMER
COMPANY; THE NASH ENGINEERING

Ho, $700
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THOMSAS DEE ENGINEERING CO.,
INC.; THORPE INSULATION
COMPANY; THYSSENKRUPP
ELEVATOR CORPORATION; TUTTLE &
BAILEY; TYCO INTERNATIONAL (US)
INC, individually and as %arem, alter ego
and successor-in-dnterest to ANDERSON
GREENWOOD AND KUNKLE VALVE;
UNIROYAL, INC,; VALLEY SHEET
METAL CQ.; VIACOM INC,, successot
by merfer to CBS CORPORATION and
formerly known as WESTINGEOUSE
ELBC'I'EIC.CORPORA’IION; VIKING
PUMP INC,, A UNIT OF IDEX CORP.;
WARREN PUMPS, LLC; WATTS WATER
TECHNOLOGIES, INC. individually and
as parent, alter 'I%Pg and successor-in-
interest to WATTS INDUSTRIES, INC. as
sticcessor-in-intetest to LESLIE
CONTROLS, INC. and MUELLER
STEAM SPECIALTY; WEIR VALVE &
CONTROLS USA INC. individually and
a5 parent, alter ego and siccessor-in-
intarest to ATWOOD & MORRILL CO,,
INC.; WESTBURNE SUPPLY INC, |
individually and as parent, altet ego and
successop-in-interest to P.E. &
CO,; YARWAY CORPORATION; YORK
INTERNATIONAL CORPORATION
WHICH WILL DO BUSINESS IN
CALIEQRNIA AS: YORK HEATING
AND AIR CONDITIONING; ZURN
INDUSTRIES, INC,; and FIRST DOE
through TWO HUNDREDTH DOE,
inclusive,

Defendants,

I, Lawrence Stilwell Betts, MD, PhD, CTH, FACOEM, declare tha:
1. My name is Lawrence Stilwell Betts. 1am a “retired” United States Navy

23

24

25
26

Captain with an active professional practice besed in Poquosor, Virginia. As reflected in
fny Curriculum Vitae (Exhibit 1), I am the President of a medical corporation that is based

upon applying the principles and methods of Iireveﬁ{-:iire medidile. I routinely integrate
and apply occupational and environmental medicine, toxicology, and industrial hygiene -
to consult or work with difficult or complex medical cases where treatment, or exposure,
or possible consequences of exposure, is in question. However, the emphasis of my

4
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entire career has been prevention of illness and the promotion of health through the
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integration of my scientific and medical knowledge and experience. After my retirement
from the Navy in 2001, I was presented the VADM Richard A- Nelson Award for my
career contributions to Navy and Marine Corps readiness through leadership in
prevention of disease and pramotion of health. My professional practice still includes
work with the Navy and other military services, as well as non-militaty federal agencles,
industry, professional organizations, and academically- and privately-practicing |
professionals, In addition to recwxrent consultations, I téady metitor, perform research,
develop prevention and treatment protocols, and write medical articles and text chepters,
I am a Professor at the Eastern Virginia Medical School in the Department of Family and
Commundty Medicine and a Clinical Professor of Physiclogical Sciences. With approval
from my superiors in the Navy, I have been academically affiliated with Eastern Virginia
Medical School for the past twenty-seven years. I sexve on several national committees
addressing broad, as well as specific, issues in occupational and environmental health, I
am board certified in both Occupational Medicine by the American Board, 6f Preventive
Medicine, and in the comprehensive pmcﬁ@ of Industrial Hygiene by the American
Board of Industrial Hyglene. In the practice and application of toxicology, it is well
known that ALL chemicals are toxic as a consequence of dose (Paraselsus [1493-1541}:
“Sola dosis facit venenum” — “Dose alone m.akes the poison”) and that “hazard” isa -
consequence of how a chemical is use&. The anticipation, recognition, evaluation, and
control of hazardous conditions are the fundamentals of industrial hygiene, as well as my
practice of preventive medicine and public health,

2. During my Navy careet spanning three decades, I had experiences ranging

from the provision of “field” services underway and on shore as a junior industrial

hygtene officer, to the oversight of the medical and scientific aspects of a robust

{i “occupational health program as a senior Navy-officer. 1have spent time at sea on a

number of United States Navy and United States Naval ships. Iserved as a physician on
the US5 KITTY HAWK (CV-63) during its Service Life Extension Program (SLEP) in the
_ .

b & M S et o o b 8T e b s 4 Wy = ek = eaen = — = —
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Philadelphia Naval Shipyard from 1987 to 1989, My expesiences and training enabled me
to become qualified as a Sutface Warfare Medical Depariment Officer. Based upon my
scientific and medical training, and experience as a Navy officer for thtee decades, [ am
generally familiat with the industrial products that wete used by the Navy and the Navy

prectice of the Navy occupational health program from its early days before Wotld War
I until the present time, '

1

2

3

4

§ || work environmenis, both ashore and affoat. Iam also familiar with the history and

6

7

8 3, - Iunderstand Mr. Willie Scott apparently served on active duty as an

9 || electrician’s mate and-electrician in the United States Navy from 1944 to 1946, and again

10 || from 1947-1963. 1 also understand that Plaintiffs are clalming that Mr. Scott served or

11 || worked aboard the USS BERSTAGI, the US$ REPOSE, the USS BENEVOLENCE, the US5
12 || SPERRY, the USS REDFISH, the USS MT. BAKER, the USS RASHER (or US5 RUSEIER),

13 || the US5 SBA FOX, and the USS CHARR (or USS CHAR), and that he also worked on

14 || projects at various shore activities. As a result of his active duty tasks and associated

15 || esbestos exposures, the plaintiffs caim that he developed an asbestos-related condition. I

16 || further understand that Plaintiffs allege that Foster Wheeler is one of a number of

17 compatﬂe's; tesponsible for aghestos-containing products to which fla.lntiffa allege that )

18 || M. Scott was exposed.

19 4. During the time periods that these ships were built, it is my understanding

20 || #hat Fogter Wheeler manufactured and deliversd boiler and aidliary équipment to the

21 jj Navy pursuant to Navy contracts, some of which may or may ot have ended up on

22 || ships that M. Scott worked aboard. Inany event, howeves, any such boiler and awxliary
23 || equipment manufactured and supplied by Foster Wheeler in fulfiliment of government

24|} contracts followed the specifications set forth by the United States Government deta.ﬂing ‘

. 26 || have accepted delivery of such boiler, auxiliary equment, and related manuals only if
27 || they met these specifications. The Navy would not have accepted, comumissioned, or
28 || permitted a Navy vessel to steam with boiler and awxliary equipment that did not

Huc0 & PARKER 6

25 |l required components, matetials, and performance characteristics. The U.S, Navy would '
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comply with precise specifications set forth by the Navy, which includes providing any
labeling of the equipment.

5. To the extent that Foster Wheeler ever delivered boiler and awdliary

equipment to the government for use on Navy vessels in the 19405 - 1950s and thereafter,
the US. Government already re;lo gnized that the prolonged inhalation of sufficient
concentration of asbestos fibers could result in pulmonary disease. Indeed, this
léxowledge was held by the U.8. Government pxior to the period of construction, and Mr.
Scott's work, on any such ships. Based upon that sciertific and medical knowledge, the
US. Government generally, and the Navy specifically, by the early to mid 1940s had

O o8 1 & W s e =

—t
(=]

already developed an active and robust program to control exposure to asbestos
concentrations recognized to be harmful, and medically monitored persornel exposed to
those levels. Additionally, the Navy established engineering control procedures
(iticluding isolation, exhaust ventilation, wet methods, and process changes to minimize

fod e P
HOw N -

dust release) and training, and required the use of respitatory protection for personnel

—
wh

considered to be at risk of excesslve exposure during dusty operations.

fy
o

6. The informakion possessed by the U.S; Governinent during this period (and

—
~

the comprehensive occupational health program based upon ﬂﬁs.infomtaﬁon); and

—
(-]

thereafter and untl such time as Mr. Scott’s work on Navy vessels ended, with respect to

ot
O

the specification and use of asbestos, and the health hazards associated with its use

N
<

aboard Navy vessels, far exceeded the information that possibly could have been

™
Py

provided by a boiler manufacturer such as Foster Wheeler, Based upon the state-of-the-
att knowledge at that petiod, the U.8. Government was fully aware of the health hazards

88

of ashestos and had a program to control exposure of personnel and monitor their health.
This existed before Wozld War I and through the period that Mr. Scott was working on
any Nayy vessels —and it continues until this dey.

'R

3
¥

]
LA

(v
[~

7.  Inpreparing this declaration, I have relied upoﬁ mty personel and
27 || professional knowledge and experience as an industrial hygiendst and an occupational
28 {| medicdine physician, my operational and industrial mcpeﬂmces from my total Navy

HUco & ParKeRr 7
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career, ;ny review of historical documents regarding the Navy's knowledge and the
scientific and medical communities’ knowledge of the hazards of asbestos, and my
numerous commurications with industral hygienists and physicians who worked for the
Nivy and the United States Public Health Service dating back to the 1940s.

§  TheNavy's specification and use of asbestos aboard ships, including in or
on boilers and other high temperature equipment, was not b); thanoe or based on any
requirements of Foster Wheeler, The extensive use of asbestos was predicated upon
military niecessity. As.discussed in their landmark paper addressing the use uf asbestos
in the Navy, Fleischer and coworkets (1946) (Exhibit 5) stater

“An imporiant ingreient of pipe covering muterial used on ULS, Navy vessels is
amosite...The chief reasonis for the wide use of amosite felt and pipe covering in
naval work are its low thermal conductivity, light weight, strength and
refractoriness. When the felt and pipe covering were ﬁrst developed, we were still
building vessels under the Washington Treaty of Limitations in Tonnage, and
every pound saved meant that much more armor, guns o ammuymnition for a given
disp ceg;enf, to say nothing of more economic operation for the weight involved
int insulation.

Amosite pipe covering weighs about 14 pounds per cubic foot, with o temperatiire
Limit of 750°F, as compured to magnesia with 4 weight of 16 pounds per cublc
foot, and a temperature Hmit of 500°F, High temperature amosite pipe covering
weighs about 18 pounds per cubic foot as conpared to 26 pounds per citbic foot for
ofher high temperature insulations. Because of the lower conductivity and the
higher temperature limit of the umosite type, less of it need be used ina
cornbination covering than other types of insulations.

The development of amosite felt started in 1934 when a need existed fo securea”
thermal insulption Hghter in weight and thermally move efficient than the
wmaterials (blocks and cement or asbestos blankets) which were then being used on
destroyer turbines. The Navy approved the type developed by a manufacturer in
September, 1934. Originally amosite was used only for turbine insulation, but it
proved so satisfactory that ifs field of application enlarged to include insulation of
valves, fittings, flanges, etc. From the initial destroyer, it has been used on almost
all the destroyers built since that tine and on all other combak vessels built since
before the War.

Pipe covering was g lafer development in Iate 1935 and enrly 1936. Due to the
manufackyring problems irvoloed, i¢ took a longer time jo evolve info

- satisfaciory shape, and its first use on naval pessels was in 1937. Since that time.
its use has spread mar, and, it was used on the great majority of naval combat
vessels built during World War IL

Waizr-repellent amosite felt was developed during the early part of 1942, as a
8
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lacetnent for hair felt in the insulation of cold water lines to prevent sweasing. -
#air felt had the disadoantnge of being combustible and as it was organic, when it
becane wet it molded or rotted and could harbor vermin, A# this time fires on
board certain naval vessels convinced the Navy of the desirability of eliminating
any combustible material from on board ship. Eventinally water-repellent amosite
was made in strips of 50 foot lengths and of suitable width ko enclose the :
circumference of the pipe anil enclosed in an extremely lighi-weight mustin o

- facititale the handling and reduce the dust, which the water-repellent agent

accentuated.” :

9.  The United States Navy recognized that the inhalation of asbestos fibers in
sufficient amotmnts (dose = concentration x time) could result in pulmonary disease since
at least the early 1920s and had an active program to identify hazardous exposures and
condrol recognized health effects, In the “Instructions fo Medical Officers” (Notes on
Preventive Medicine for Medical Officers, United States Nevy (Dublin, 1922) (Bxhibit 9)),
asbeétos was listed as one of the many inorganic and organic dusts that could canse
pulmonary disease whin inhaled in a sufficient quantity for a significant period of time.
Dublin recognized several methods to Iz;revent the inhalation of these dusts including: the

-use of water to eantrol the release of dust; the nge of local exhaust systems to remove the

dust at the point of oxigin; the use of inclosing (sic) chambers; and the use of respirahoré
and helmets. He stated: “No one of these can apply to all conditions, but the particular
method to be used must be adapted to the peculiarities of the process.” From the

_extensive Hist of inorganic, as well as organic, dusts and “occupations which offer such

exposure,” it is obvious that his perception of dust control was based upon the avoidance
of recognizzable disease, and not the mere presence of a given, or visible, amount of dust
being generated.

10,  The United States Navy expanded the scope of its asbestos hazard control
program by including the enlisted corpsmen of the medical department in the hazard

. control process. In the Eandbook of the Hospital Corps, (Bureau of Medicineand ... .. |..

Surgery, 1939) (Exhibit 12), the Bureau of Medicine and Surgery discussed the
organization used for disease and injury prevention in the Urdted States Navy, and fook
a lead position in the prevention of industrial disease:
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“The Government having pessed such laws must M%fore Jead the way in
protecting its owm employees ....An organization has been set up i the Navy to
protect i trmonnel, civilian and naval. A aﬁ’ety engineet is provided, who
acts directly under the Assistant Secrelary of the Navy. He has supervision of the
safety precantions taken to protect the ciutlian employees it the navy yards,
armisition depots, totpedo stations and the like. Hie is also o consultant it ll
matter pertaining to safety aboard ships, a tratiuing skations and other Ni
Department actroities. A naval medicel officer is assigned fo his for the
purpose of consultation in all natters pertaining to health and safety and to
cooperate in devising meays by which health may be protecied and accidents
prevented. Aside from this particular nwdica%en all medical officers, dental
¢ mentbers of the Hospital Corps and nurses form the balance of the medical

q/ﬁzis organization. It s essential that each one of these members know and
understand the hazards to be encountered in MN%, the steps to be taken to
protect aguinst infury and disease, the treatment of diseases and injuries arising
therefrom and the organization of medical personnel for such purposes. Naval
medical personnel are required to perform duties gshore, at 5q, i foreign .
countries, in the air and ynder the sea. In each of these places u variety of health
hazards exist. It is therefore necessary that this personnel have g thorough
knowledge of the tndustry to which fhey are attached, the hazards presented, the
methods of prevention and the treatment of all injuries occurring.

*® * #

Atall mcz i/aards, the Commandant is the hend of the organization. He is
vesponsible o the Navy Depariment for the proteciion of the employees, s well s
the nava] persomnel, under his command. He is famitiar with the nature of the
work being performed by the employees at his station and the health and accident
hazards presented. Accovdingly, he aypoints, as the working head of the
organization, n safety officer or a safety engineer, as he is better known, The
snfeiy engineer miust be of sufficient rank to have become familiar with the vatious
trades ina n%m' a wled?o(flof machinery, 8 man of cooperative ability and
well liked, and hitving sufficient knowledge of safety devices and wppliances fo *
intelligently make ions gnd recommend proper protective measuves. His
duties ave primarily, to prevent accirlents and promote healthy workh

conditions. It is his duty to inspect all woﬂdnﬁeplaces, wake a general survey of
all mechanical conditionts and to recommiend the addition of all necessary s
appliances for the protection of the workets...

‘The Commandant furiher sssigns a medical officer bo act as advisor to the safety
engineer, The medical officer must be of the Same qualifications as the safety
engineer, with the nddition that he must be thoroughly versed in the diseases
conmected with Industry....[T]t is well for members of the Hospital Corps to
understand the nature of these duties tn order that they may be of assistance to
him in ehep:aﬁnmcz of these duties:: [ ]...He acts as consultant to the
engineer in all matlers periaining to the general welfare and health of employees.
Hyglene and sanitation are his important duties. He must inferest himself in the

erployees and instruct them in the every day principles of personal hygiene and

gelf preseroation. He niust indtrict the eriloyess inl saféty Hedsires and
encouyage them to couperaie in protective zgeasures. must be made ‘safety
conscious’ or ‘safety minded.’ The morale must be kept up....

The medical officer must inspect all working places in order to have g better
understanding us to the actual conditions under which the men work. He must

thake appropriate recommendations to improve deficiencies noted and must then
see that these recommendations are cartied out.”

10
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The text further notes that the safety engineer is assisted by other petsonnel:

*The safety engineer ig assisted in his work by the fovemen of the shops and in
somi%et%cesbysxg‘eq; committess inaachghop elected a):hz hogzlees. These
then or committees are generally chosen from among the older employees and from
men who have considerable experience in their trade....[ ] The organtzation
medical advisor is composed of junior medical officers, dental officers, to some
extent, members of the Hospi s, and of nurses. The duties c;f the hospital
corpsmen are fo assist the medical officer in his inspections, nssist in the
treatment of the injured ad to prepare the necessary reporis and returns in cases
of accident, occupational disease, and the physical examination of employees.” -

A similar organization is described for “... a battleship or in other places.”

To this end, the enlisted Hospital Corpsmen were informed of the hazards
presented by asbestos and instttcted $o “locate these hazards and afford protection _
accordingly.” Two of the hazards that the hospital corpsmen were specifically instrireted

to evaluate in a questiormaire (inspection or survey form) are:

“What precautions are exercised fo prevent damage from pipe &mering
compounds?”

“What asbestos hazards exist?”
Also, the hospital corpsman was instriicted to help keep the workfofce healthy:

“Proper working places must be provided and maintained. Hyglenic and sanitary
conditions be kept on a high plane. All moving parts of machinery must be

ded, goggles provided for workers vequired t0 use them; helmets and masks
gﬁund blasters; ventilation for the chrome workers; masks for ashestos )
workers; proteckion for workers in X-ray and radium; profective gloves, shoes, and
other garments for foundry workers, and other means of protection foo numerous
to mention here milst be available and used, [] Special physical examingtions
must be made of all sand blasters, asbestos handlers, those exposed to vadium and
its componnds, lead workers, those engaged in dusty or smoky trades, handlers of
T.N.T. and other explosives, eic., to prevent the occurretice of the diseases
associated with those trades from injuring the men.”

11.  This type of active assessment, evaluation, and recommendation for control

‘was embraced by senior United States Navy officers. In his memorandum to the
 Manager-of the Navy Yard; Boston, CaptainL:E-Jenlkinsy MC- SN enkins-1939)

L/

(Exhibit 13) discussed his findings and recommendations from bis éurvey'o'f the pipe

" vovering shop and work shack at that yard. Although he stated that the health hazards

to persornel were very remote, based upon his evaluation of the amount of dust
released, Captain Jenkins recommended that a dust respirator and gloves be wom to
11
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supplement the “conscientiously and intelligently enforced” practice of wetting down
insulating matetial. Captain Jenkins also addressed the impractical use of respiratots
during shipboard lagging operations and recommended sufficient wetting to prevent
dl_z;st generation as far as practicable. Less than one week {afer, C.D. Headlee (1939)
(Bxchibit 14), issued a Production Division Notice (Number 996) implementing these
recommunendations. , .

12.  Captein EW. Brown, in the Annual Report of the Surgeon Genersl, LS. Navy
to the Sectetary of the Navy (Surgeon Generel, U.S. Navy, 1941) (Exhibit 15) and in the
scientific publication of his presentation made to the Fifth Annual Meeting of the Air |
Hygiene Fomndation of America (Brown, 1940, printed 1941) (Bxhibit 16), discussed the
findings of his medicel Mey at the New York Navy Yard. Captain Brown, recognized
as the founder of the Navy’s formal occupational health program, assessed asbestos
exﬁosure and medical findings of eleven workers at the New Yotk Navy Yard. With
knowledge of occupational exposure to silica and its delayed medical findings, and under
the conditions that he observed, Captain Browﬁ found no indication of pulmonary
disease in these workers at that time, He noted that wet methods and local exhaust *
ventilation were implemented, and that the workers wore a respirator “during the
dustiest aspect of the process.” He stated that similar findings were repoi:ted in two
other yards and recommended that the study be extended to all men in this trade. These
refevences further demonstrate that senior Navy personnel actively monitored and
conirolled the Navy policy regarding disease and injury prevmﬁon; and were indeed the
léadets in field assessment and control of occupational health hazards, including
asbestos. _ ’

13, When quantitative assessment (counting) of asbestos particles In air was
avéilable, the Navy followed the recommendations of the United States Public Health
Service. Based-upon the findings of Dreessen and coworkers' 1938 study (Exhibit 17) of -
nebestosis in the texile industry prepared by direction of the United States Surgeon
General, the United States Navy accepted an exposure level of 5 million particles per

12
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cubic foot (5 MPPCF) as the ime-weighted average (TWA) for occupational exposure.
Dreessen et al. concluded; “Tt would seem thati the dust concentration in asbestos
factories was kept below 5 million particles (the engineeting section of tis report has
shown how this may be accomplished), new cases of asbestosls would: probably not

.appear.” This TWA is the average airborne concentration of asbestos particles to which

an individual could be exposed in an eight hour period. Shotter periods of higher
concentrations v}ere aceepfablé, as long as the average exposure calculated over eight
hours did not exceed the TWA. :

14 A1941 memorandum from the Officer-in-Charge of the Navy’s Division of
Preventive Medicine to the Surgeon General (Stephenson, 1941; Exhibit 18) addressed the
po]icj of inviting the Burean, of Labor Standards or the United States Public Health

Service into the Navy yards for the purpose of surveying welding and other hazards.

Commander Stephenson writes:

“I told M. Bard [Assistant Secretary of the Nauy] that this was not considered
the best policy, due fo the fact that we had medical officers in the Yards and that
in prachically all instances recommendations of sound character had been made by
medical officers. We saw no need of inviting the United States Public Health
Service on its own invitation to do this ;:ob. Likewise, I told him that I had spoken
to you and that you had indicated that President Roosevelt thought that this
thzzgli;f bgfo%{bg&t policy, due lo the fact that they might sense disturbance in
nt.

Under “Poins of great interest,” Commandet Stephenson expressed concern about
silicosis, sand blasting, welding, solvents, hydrogenated (sic) hydrocarbons, eye flashes,

cadmitm dust, smokes and fumes, chromium trioxide, and asbestosis, With respect to
asbestos, he stated:

“We are having a considerable ampunt of work done in asbestos and m m

observations 1 am certain that we are not protecting the men as we should.

is g matter of offcial report from several of vur Nuvy Yards.”

15.  Asmentioned by Captains Jenkins and Brown, they found asbestos
exposure conditions that were not fully satisfactory and required changes.
Recommendations for correction of the exposute conditions were made. Tnboth of these

instances, only a qualitative assessment was made and actual exposure levels were not

‘13
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determined, Brown (1941; Exhibit 16) found no significant clinical findings in the limited
number of workers observed during the relatively short, post-exposure petiod, The

Navy’s occupational health program was based upon internal support for the
identification and control of occupational health hazards. In ordet to develop a sufficlent
cadre of physiciens and scientists, the Navy developed training programs with Columbia
University’s DeLamar Institute of Public Health and the Harvard School of Public Health.
By the end of World War I, over one hnundred physicians, scientists, and engineers had
béen trained in occupational health at these two leading institutions of US public health.

' 16.  The Minimum Requirements for Safely and Health in Contract Shipyards
(United States Navy Department and United States Maritime Commission, 1943; Exhibit
19) wete drafted in 1942 by representatives from labor mmé.genxent comumittees, labor
unions, management of private shipyards, insurance compandes, the United States
Maritime Commission, and the United States Navy, When approved by the US Maritime
Commission and the U.S, Navy in early 1943, compliance with these standards was
expected:

- “’Each contractor is hereby lugivm notice that the Navy Department and the
Maritime Conzntission will expect full and complete complinnce with the .
inimum standards which bear the approvnl of the Navy Department and
Maritime Commissiott, and each i requested to give full couperation to the
consuliants on health and safety who will be charged with the coordination and
supervision of the safety and health program of the two agencies.

. H-13. A Guide for Preventivn of Industrial Disease in Shipyards
13.1 Eight common types of disease and methods for their ﬁrevenﬁon are given in
the following sections, Help in applying these methods will be given by the local

Safety Department and by safety and medical consultants of the Nauy
Depariment and the Maritime Commission.

13.7 Asbestosis

a. Sources: In general, any job in which asbestos dust is breathed. For example:

Job: When Material Is:
Handling Asbestos

14
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Sauing " Asbestos mixtures
Cutting

‘Molding

Welding rod saloage

b. Job can be done safely with:
" 1, Segregation of dusty work and,

2. () Speclal ventilation: hood enclosin, g the workm g process and hu'omg
linear mr velocities at all openings of 10 feek per mmute, or

(b}AWemng of special respirators.
8. Periodic medical examination”

Less than six months after'fh.e Minitmnum Requirements wete issued, the Secretary
of the Navy (Porrestal, 1943 (Exhibit 20)) reaffirmed these requitements .for all private
shipyards having Navy contracts, The minimum requirements did not ppovide a specific
oocupéﬂonal exposure value for asbestos. 'Ihey gave genéral requirernents ffor safe
(healthful) operations. The Navf s occupational health teamn was responsible for
assisting in interpreting the standards for implemmnﬁoﬂ at Navy and contract yardé

_throughout the couniry, Any signiﬁcar& ingpection findings, whether favorable or

advetse, wete to be discussed fixst with the shipyard management, thus allowing
management the opportunity to take corrective action for inuninent dahgers. The actual

{}-written report-was to be submitted in.dtaft form to the regional director of the Maritime. .
Commission for final typmg.

7. W add.ressmg exposure to asbestos, Philip Drinket, then Chief Health
Consultant for the United States Maritime Commission, and Professor in the Harvard

15
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1 {| School of Public Health program that was training the Navy phyalaans, scientists, and
2 || engineers, recommended an occupational exposure level of 5 MPPCF. (Drinker, 1944

3 | (Bxhibit 21)). This is the same vatue as recommended by Dreessen and coworkers (1938)
4 {| (Bxhibit 17) to prevent the developrent of asbestosis. '

5 18,  InJanuary, 1945, Philip Dririker (1945) (Exhibit 22) informed Captain T. J.
6 | Carter, Bureau of Medicine and Surgery, of  seriots health risk from ashestos dust '
7 || exposure at Bath Iron Works. He was concetned that sﬁnﬂar’ tisks might be found i

8 || other yards where the same type of pipe coveting was used, In this letter, Professor

9 || Drinker stated that the manufactiers of the asbestos matetials used at Bath would:

10 .
) ....be glad to get out o hrief statement of precuytions which should be taken in
11 . light of their own experience and that tey would inform their competitors that I
: : hadaskedthemﬁodoso Tunderstand that neither the Navy nor Maritime wanis
12 spe%ﬂons as the performance with the aterinls is
enttrel sabsjacw? oint we do not believe amy specification
13 , chnges are need
14 '
15 " Drinker recommended that a study be petformed to evaluate ashestos exposure
iy and disease among workers, “Admiral Mills agreed that such studies would be wise

o before Névy or Manhme accepted this asbestosis risk as being significant in our general
8 N ships construction program.” Four shipyards in the New York area; two contract and

two U.S. Navy yards, were selected for this study of exposure levels and heelth status..
The study, conducted by Fleischer, Viles, Gade, and Drinker-also called the “Fleischer-
Dririker study”-was protmptly undertaken and reported in Septemiber, 1945 by Driniker to
Admiral Mills (Chief, BUSHIPS) (Dtinker, 1945b: Extiibit 23); (Fleischer et al., 1946;
Exhibit 5), The results of this study reaffirmed the Navy's position on adherence to an
occupational exposure level of 5 MPPCE, The conclusions were:

19
20
21 f
2
23
24

s “{, THe chardcter of ashestos pipe covering on board wavil vessels is such that
-5l conchlgzions drmwn from other asbestos industries such as textiles, cannot be
.. app
26

erations o { bund s cuttmg, %dmg, tement mixing, and installation
27 abowrd ship should ipped with exhaust ventilation to keep the total dust
8 concentration low.
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3. The incidence of asbestosis among pipe coverers in f}msthyw' ds shudied was
low, 0.29 per cenf{;-r 3 cases out of fogf

" 4, Gince each of the 3 cases of ashestasis had wotked at ashestos pipe covering i
shipyurds for more than 20 years, i muy be conclyded that such pipe covering 15
not a dangerous trade. .
19,  The results of this well-designed study, measuring actual asbestos exposure
values and performing health assessments on the exposed workers, became established
as Navy policy. The Navy adopted a recommended ”ma)cimuﬁ,i allowable concentration

(M.A.C‘.. " velue for asbestos of 5 MPPCE. ‘This was the same value discussed by

Dreessen and coworkers (1938) (Fxhibit 17) when assessing the asbestos textile industry
with much longer daily exposure periodé and, primazily the chrysotile type of asbestos, It |.

was also the value recommended by the National Conference of Governmental Industrial
Hygie:ﬁst’s in 1942, and Iater adopted by the Ammean Conference of Governtmental
Industrial Hyglenists (ACGIH) in 1946 (ACGIH, 1946 (Exhibit 24)). Among the members
of the ACGIH in 1946, a private organization which did not offer membership to
irfividutals affllated with indusiry, were three representatives of the Navy Department

‘and forty-two representatives from the United States Public Health Service. There were

no federal, state, or local occupational exposure standards, The Navy used the
oécupational exposure level that the best scientific and medical evidence supported. In

"1955, the Navy adopted the “Threshold limit values for toxic méterialé” promulgated by

the American Conference of Governmental Industrial Hygientsts as a basic referenice and
"to provide guidance toward the reduction of potential health hazards encountered in
the industrial environment for both military and naﬂ civilian petsonnel.” (Chief,
Bureau of Medicine and Surgety, 1955; Exhibit 25) The Navy recognized that the:

“threshold, imit values should be used as 8 guide in the control of healih hazards
_ gnd should not be regarded as fine lines between sufe and dangerous
. ?’W vidtots, Th;% iost desirable lé;bé‘lﬁ"iﬁ‘ﬁll the vz thode o] hmha‘ leg 21837'0,
ut practical considerations frequently require the acceptance of hi ve
whigiz ave safe, but not idf:nl.)z q Y 7 8

Moreover, the Navy recognized that the:
“thyeshold limit values... are based on the best zonilnble toxicological informution,
17
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valies are constantly being reev , vevisions or additions will be made as

-+ long-term industrial experience, and erimertal studies, In as much as these
lf further information becomes aoailable.”

(Chist, BUMED, 1955 (Exhibit 25).

20,  OnJanuary 7, 1958, the Department of the Navy issued is Safety Handbook
for Pipefitters (Bureau of Ordnance, 1958) (Exhibit 26). This hmdbc.;ok was one of many
safety handbooks Issuied by the Navy as an aid in safety indociririation and accident
prevention. This handbook provides, inpart: ' o

“Ashestos. Asbestos dust is injurious if inhaled. Wear an approved dust

respzraior for protection against this hazard.”

21.  Inthe 1960 publication of Safety and Health Regulations for Shr.p Repairing, the
Department of Labor (Bxhibit 27) recommended an occupational exposure level of 5
MPPCE for asbestos., Fot cornparison to the degree of risk and hazard, the Department of
Labor also used the occupational exposute level of 5 MPPCE as the same absolute value
“for high "free” crystalline ellica dust (gtester than 50% free sitica). The silica vellue is also
the same value established by the ACGIH in 1942 and promulgated in 1946

2. The use of the 5 MPPCF level as the oceupational exposure value continued
to be generally accepted by professionals practicing eccupational health in the United
States, This value was based upon conirolling the dex}elopmént of the fibrofic disease,
asbestosis, This occupational exposure value, and the widespread use of asbestoé,
continued in the Navy until the late 1960s when the scientific and medical commuiities
{Selikoff, 1965 (Exhibit 28) and Seliicoff, 196?, (Exhibit 29)) and the United States Navy
(Commander NAVSEC, 1969 (Exhibit 30) and Officer-in-Charge NAVSEC Philadelphia,

1969 (Exhibit 31)) had evidence that it was not sufficient to adequately control the health
effects of exposure.

32)) wrote;

“"What's past is prologue!” The decade of the 1960s provides a convenient Hime ot
whzch to termmute a historical view of asbestos disease. With admirable hindsight

18

23.  Selikoff, in a paper wiitten with Lee in 1979 (Lee and Selikoff, 1979 ('Ewdu“btt
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from the late 19705 we can see that the essential evidence hud alvendy been ,
reported, but not at assernbled or vested with sufficient credibili to be entirely

ns, the evidence at that time resfed on scatered
rgmﬂs anses, and the cases themselves ed from being
her selected ur simpi

that happened tv come to the of the
reporter, The ula#wn base from which the cases came was seldom mentioned.
¢ significance of pleural changes and the accurrence of mesothelioma in persons

. without 4 dtstmct zst%axposufe remained in considerable doubt. The idea
that ashestos could be at factor in the production of bronchogenic
carcinoma was for from fully accepted. That parenchymal ashestosis was very
likely to occur in who had been exposed to heavy dosage in the early years of
the industry was clegr enoy; h, but what enwonmental controls # af had
been infroduced in the late 9303?)11 huve upon its fuiure prevalence was

unknown, The possibility that quite low dosages might have grave consequences
30 or more years after first exposure was still unproven.

th things were needed fo confirm the suggestions thatwereemer ng from the
y tothat time, Most importantly, gygstemauc 1demzolo cgzlm;gegﬁgaﬂnn

was ne of lirge cohorts dmzcm gom varivus types 'dnth thz

maluswn adequate conivol pi ns. Some o, these 'were %
but it was mo em'lyfor the results to be memirzgful. We now know that rituch of
the negative evidence stemmed from coming to conclusions prematurely, before
the slow processes of carcinogenesis had had a chrmce to themselves evident.
We now fonow wso Fhat reduction of heavy exposures that lead to early death
would reveal such slowly %dzseasea as mesotheliomi angd bronchogeni
carcindma wtth mcreasm clarity. But foreknowledge was not available ok
time, although some imzestz suspected that the uu;gums were not good.
More sophisti atedandsenszhww 9 of recognizing the disease processes at an
" ear] stage, before the appearance of marked radiographic changes, were badly
needed, A series of international conferences, some alvendy in the planning
stages, were fo accelerate these developments greatly, Those 'who _glt that 1t was
an exciting titme were not to be dzsappomted 'I'hz excitement has not even yet
been entirely dissipated.”

24, Captain N.E, Rosenwinkel, representing the Navy’s Bureau of Medicine .
and Surgery, provided information regarding the Navy's knowledge of asbestos hazards
to shipyard employees for inclusion in a statement issued by Rear Admiral 1J. Stitwell of

the Shipyard Management Directorate, Naval Sea Systems Command in 1968
(Rosenwinkel, 1968 (Exhibit 33)):

""" The UIfitad States Navif is well diee of the heszirds of dshestos £0 its emiployess
engagzd in sh?l construction and ship yepnir at navnl shipyards. Hazord control

by the shipyard medical depariments and safety divisions
are n acco ce with standards mdusmal h%egwne practices in.the
United States. Strin ts are dzrecfai at keeping the concentration o
airborne asbestos dus below the level recommended by the American Conference

ofGovermnmtalIndusdetﬁ enists, An ener, etw;aerwdchh sical
examination program insures the health ofpmonnel exposed 1o this hazard.”

19
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25. During the period of the late 1960s, asbestos expostire and conirol were
being addressed at different levels of command throughout the Navy, The Naval Ship
Engiﬁe,eﬁng Center was searching for substiiutes that could meet the rigorous
engineering requirements for shipboard applications (NAVSEC, 1969 (Exhibit 30)). A
meeting between senior engineering, safety, and medical persormel was held to evaluate
possible methods for reducing exposure and to make recommendations to the Gﬁef of
Naval Operations (Turnbill, 1969 (Exhibit 34)). Major Navy shipyards were sharing their
research an asbestos exposure and control measures (Mangold, 1970 (Exhibit 10)).

26,  Ttwasnot until 1970, that the Occupational Safety and Health Act (PL 91-
596) (Bxchibit 2) established national permissible exposure levels (PEL) for the first time

- using the federal standard established under the Walsh-Healey Public Contracts Act,

These standards applied to shipyards, as well as other industries using asbestos. At the
time of enactmentt in 1971, the PEL for asbestos was 12 fibers per cubic centimeter (f/cc).
Based upon current scientific and medical recommendations by that time, the
Occupational Safety and Health Admindstration (OSHA) emergently lowered the PEL o
5 ffcc (cefling value of 10 f/cc) in 1971, with a permanent standard of 2 f/cc becoming
effective in 1976. In 1975, OSHA recognized sufficient medical and scientific evidence of
htman cardnogenicity to reduce the permissible exposure level (o 0.2 ffee. After legal
challenges, OSHA reduced the PEL to 0.2 f/ce in 1986, and further reduced it to its current
value of 0.1 ffecin 1994, Requirements from the highest levels of authority in the Undted

States Navy established the permissible exposure levels as they changed during this post-

OSHA era (Naval Ship Systems Command (NAVSHIPS), 1971 (Exhibit 35); Bureau of
Medicine and Surgery (BUMED), 1973 (Exhibit 36); and Chief of Naval Operations
(CNO), 1974 (Bxhibit 37)).

' 27. The ﬁavy has continued to follow the policy of uéing occupational
exposure levels based upon the best available scientific and medical information -
(BUMED, 1955 (Exhibit 25)). The federal PELs, established by the Occupational Safety
and Heath Act of 1970, are generally based upon the American Conference of

20
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Governments! Industrial Hygienists’ Threshold Limit Values (TLVs) published in 1968.
Due to statufory requirements, changes to the Hmited number of chemical PELs have

generally been slow. PELs have been changed for a relatively few chemicals since the

enactment of OSHA in 1970, The TLVs are periodically reviewed and an updated Hst is

|l published annually. The TLVs more closely reflect the current state of 'knowledge and

professional practice in occupational health. The Navy continues to use the most

‘appropriate occupational exposure levels in the assessment of exposures and follows the
requiremenis stated in the Chief of Naval Operations Instruction OPNAVINST 510023 F |
‘(Chdéf of Naval Operations, 2002) (Exhibit 38) to provide workplares that reflect the state-

of-the-art knowledge and technalogy, consistent with its defined mission:

*The maintenance of asafe and healinful workplace is a resp lg(

" commands throuyo_r avy. A successful Navy Occupatwml afety and
Health (NAVOS )Pmi:u cmz that truly reduces work-reluted risks and

hafzs;’ results support und commttmcnt to the pro am ermeate
Cezy el of an or: mzza.twn. , ihe Chigf of erations
(CNO) has overull respnnsﬂ)ﬂuy for the NAV SH program and zmplements the
program through the chain ine management is responsible for the
manienahce of safe and hea l working conditions.”

28.  The Navy’s Safety Program was driven from the highest level of authority

“and operational command. The “United States Navy Safety Precautions,” OPNAYV 34P1,

was sighed out by the Acting Secretary of the Navy, C.S. Thomas, on 8 June 1953 (Exh:bﬁ
39). In his “charge” written in this instruction, Mr, Thomas states:

“The safety of its personnel and £he preservation of its materials have always been
amajor concern % epiriment. Eviderice of thi2 is the provision in
Artwle 0406 of U. lations, that “Each Naval Technical Assistan:
all prepare and i zssue to the woal Establishment the safety precautions, and
msh-umons periaining thereto, which are necessary or appropriate in connection
with matters under his technical direction.”

& * »

"Inreca ition of the burden onsibil whu:huconmandm officer has for
o e o respoe coniEd, ] atticle: 63104 ks
2" ibility, has been mcluded fo allow dj ts to Iocal
0

ns and unusual circumstances. The complete text of this article not only

W in Chapter 1, but is reprinted on the title page of each chapter of the -

‘The “Basic Rule of Regponsibility” states:

21
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control of asbestos exposure could essentially eliminate the hazard of a material
considéred essential for sustained Navy operations. Using established scientifi¢ and

“Safety is n command funciion. Responsibility for the s ersonnel is
vegféy in the 'ng%cer. gecauseltl}liyescf?q‘ety Jmﬂgns liy onily o
uswal conditions, commanding officers or others in authority may find &
necessary io issue special precautions to their commands to cover local conditions
and unusual circymstances. In addition to the postin, a{{ appropriate
precautions, careful instruction and indoctrination of all personnel are necessary
. 1o ensure effective complimmce with these precautions.”

In order to coordinate sharing of occupational health information between
organizationally distinct, and geographically distant, naval activities, the Bureau of
Medicine and Surgery insiituted the quarterly publishing of Occupational Health
Reports: Ocrupational Health Hazards during World War IL. These reports were iitially
received by the Bureau of Medicine and Surgery from all field commands staffed with _
occizpational health professionals, condensed, and redistributed to all the submitting -
commands. (BUMED 1955 (Exbibit 40), 1959 (Exhibit 41), 1961a (Exbibit 42), and 1961b

:(Exhibit 43).) Later, the Navy Environmental Health Center continued this fanction wntil |

the late 1990s when electranic information sharing made the process obsalete. These

- reports demonstrate that the sharing of industrial hygiene and other occupational health

information and services between commands was common early in World War IL,

29.  Based on my education, training, and experience, it iz my professional
opinion that the Navy was well aware of the health hazards associated with the use of
asbestos from the early 1920s. The Navy’s decision to use asbestos materials was based
upon naval operating requirements and missions in light of the known health hazards at
varjous periods in time. The Navy had a longstanding and notable occupational safety
and health program that addressed asbestos and other health hazards, and that provided
exposure control recommendations and methods that were consistent with the state-of-
the-art knowledge in sclence and medicine, The Navy operated under the premise that

medical knowledge, the Navy developed an active program to cgnlrol the release of

asbestos fibers in dusty operations, as well as to monitor the health of workers at risk.
The landmark study of Fleischer-Drinker, reported in 1946 (Exhibit 5), confirmed the

22
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general thought that exposures in the Navy to asbestos containing matesdals could be

.controlled and health effects could be mited by medical surveillance. Navy industrial

progtams wete ditected at controlling what was considered significant releases of dust.
During the period from about' 1938 through the later 1960, the widely accepted
occupational exposure imit was 5 MPPCF. In the mid-to-late 1960s, the Navy led the
way is assessing asbestos exposure of personnel and developmg a progmm and process

“to eliminate the material based upon new sclentific and medu:al mformation that was

becoming available.

30.  The information possessed by ﬂle.Navy, with respect to the specification
and use of asbestos, and the health hazards associated with its use aboard Navy vessels,
fax excerded any information that possibly cotdd have been provided by a boiler and

. awxliary emﬁpmﬁt mamfacturer, The boiler and auxiliary equipment manufacturer

has absolutely no responsibility or control over the workplace or personnel - both
essential aspects of hazard communication. Based upan the knowledge at the time, the
N avy was fully aware of the health hazards of asbestos and had a program to control
exposure of persemmel and monitor theit health, since before Wozld War IL. The
knowledge of the hazaids created by the use of asbestos containing matetials was
weighed with respect to the benefits provided by its use. . ,

31.  The Navy controlled asbestos exposure consistent with the then current
state of accepted sclentific and medical knowledge balanced by needs for national
defense. Sailors did not have the option to avoid all expostire to asbestos-containing
products or environments in which asbestos was nsed while on active duty.

32, The Navy’s knowledge regarding the applications of asbestos and the
health effects represented the state of the ast, During the perlod from the early 19205 to
the late 19603 there was not!ung about the hazards associawd with the use of asbestos

~containing products used on or inboilers and awdliary ¢ equ:pment on United States Navy. |- - -.

ships known by a boiler manufacturer, like Yostar ‘Wheeler, that was not known by the
United States government and the United States Navy.

23
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1 33, Afurther question has been asked of me as to whether Navy specifications
2 |} such as MIL-M-15071D (Department of the Navy, 1961) (Exhibit 3) or Navy instructions
3 || such a8 SECNAV Instruction 51008 (“Uniform Labeling Progtam ~ Navy,” 24 Septeriber
© 4 || 1956) (Secretary of the Navy, 1956) (Exhibit 4) support. the notion that manmfacturers of
5 || equipment such as Navy boilers and auxiliary equipment were free t provide their gwn
6 || additional warning informaticn about hazards associated with asbestos-containing
© 7 || products that they did not manufacture. '
3 34 Based upon review of these documents, many other documents regarding
9 {I the Navy’s hazard communication program, my career experiences as an Industtial
10 || Fiygiene Officer and physician in the Navy dating back to 1972, and persorial knowledge
11 || of the Navy's hazard communication program end Naval practices generally, I can state
12 |} as follows:
13 a.  Uniformity and standardization of any communication, and
in particifar safet%infomaﬁon, are crucial to the f{peraﬁm
14 of IEJhe Nayy. The Navy stmply could not operate if various
personnel were trained differently, and additionally received
13 inconsistent information from different manufacturers, In
fact, SECNAY Instruction 5100.8, Para.1 (Secretary of the
16 - Navy, 1956; Exhibit 4) states: "the purgz;e of this Inistruction is
to siindardize labeling requirements for hazardous chemical
17 products during usage...
18 b.  SBECNAV Instruction 5100.8 does not apply to a Navy boiler
.19 ag it 13 1ot a chemical, Itis a piece of méchanical equipment.
20 ¢ SECNAYV Insiruction 5100,8 is not addressed to
manufacturers (please see “SCOFPE” on page one of this .
21 instruction), but rather it directs infernal Navy “ACTION” as
specifically written on page 2 of this instruction. SECNAV -
22 ctiohs are commands from the Secretary of the Navy
' directing Navy g;ssonnel on the manner in which to
23 out their obligations. Requirements for manufacturers
seeking to be cpmggnsated for materials supplied {o the
24 Navy are covered ih military specifications, not SECNAV
U | . insh'ucﬁm— o o o .
%
26 d. = SBECNAYV 5100.8 did BEKI&EO hazardous materialsas = .
- ' discussed under the GROUND” for promulgation of
27 this instruction on page 2, and, in fact, did contemplate that
’ labels affixed by the manufacturer of the material pursuant
28 to state, federal, and other guidelines (such as S8
Fluco & paesn 24
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published by the Manufacturing Chemists’ Assodation)
would be part of the Navy’s hazard communication
pmgmm see, Para, 2(a)). In fact, asbestos insulation

toducts containhing hazard warming labels from the

ationy mannfactuters in the mid-1960s, Prior to that

time, begirming more them two decades earlier, the Navy’s
own occupational healih g;ogram provided training,
engineeting and administrative controls, personal protective
e asgment,mdmedical surveillatics to prevent the hazards
o e5tos. ’

Any additlonal warning about the hazards of asbestos by an
equipment manufacturer would be only partial in scope as :
well as inhetenfly redundant, eventually obsolete, an
Bgssibl'% inconsistent with the Navy's own taining. In the

at of battle, there is simply no time to be interpreting
inconsistent hazard labels,

Atbest, an equipment mannfacturer such as Foster Wheeler,
which delivered equipment to Navy specifications could
merely have told personnel-to follow the Navy’s own
mandates for handling asbestos, This redundant
information is not informative, diverts attention from

s inherent in the equipment, and would certainly
become obsolete, Boilers last many years and the Navy’'s
asbestos hazard communication program has evolved over
the years to keep pace with sclentific developments and
chahges in materials.

" I every équipment manufacturer {and conceiyably even the

pipe and structural steel manufacturers) provided its own
watning about asbestos insulation that might be used on or
around 1ts product, inconsistent warnings would certainly
have resulted. And, keep in mind, many other hazardous
substances (e.g. boiler feed water chemjcals, fuels, solvents,
heavy metals) are used in conjunction with the multitudes of
equi%nentonaship. If each was to warh about all the
poseible substances that might be used on or around its
equipment, sailors would quickly become inundated with
inconsistent nformation on a myriad of substances.

Some types of insulation used by the Navy on equipment
wete non-asbestos (e.g., fiberglass blankefs) and any
warning about asbestos on such equipment would sitnply be

wrong.

MILSPEC-M-15071D, Para. 3.3.1 (Department of the Navy,
1961; Bxhibit 3) makes clear that equipment mamyfacturers’
manuals nrust first be apprOved;? the Bureau of Ships and
the “manual shall not be nodified without val of the
Burean: of Ships,” Moreover, it cautions: “Nofes, cautions, and
warnings s be used to emphasize important critical
instructions. The use showld be as sparing as is consistent with

25
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real meed.” This specification apgjhed to risks u&\erentm the
operation of ﬂle (as distinguished from repair
and/ox everlwul) Grahnﬁous wamings about the possible
use of materials made by others do not compost with this
specification. Any suggestion that Foster ler was free
) depart from Navy-approved maruals is icorrect.

. 35, Lastly, but importantly, Foster Wheelet, as a manwufacturer of boilers and
auxiliary eqﬁpment, was not a subject matter expert regarding the health effectsor
industrial hygiene controls assoclated with the use of asbestos-containing fnateria;ls in
niaval applications. Teis unreasonable to assume that the Navy would have accepted
"helpftﬂ comrrients” from a vehdor or equipment manufacturer who was not a subject
matter expert, The Navy had this specific knowledge and mote. The Navy had a robust
and .mco:i\passing occupational health program that far exceeded just the mere labeling
of a material. This program Inchided aspects appropriate for the degree of recogrized

'hazard at various times, including training, engineering controls, medical examinations,

provision of personal ptotective equipment, and use of alternative products when
pcssibie.
36.  Therefore, I conclude:

a.  The information possessed by the Navy with resgect to the
specificaion and use of asbestos, and‘g,\e hezlth hazards
associated with its uses aboard Na ‘2’ represented
the state-of-the-axt and far exceeded any mfomla.b.on that

sibly could have been gtovided by a boiler manufaciorer,
e Foster Wheel upon the state of knowledge at a
given period in hme, the Navy was fully aware of the
recognized health hazards of asbestos and had a robust
Ergﬁl}:‘am to control expastire of personnel and monitor their
ealth.

b.  There wasno mfounatmn concerning any asbestos hazards

or dangers 13"59 d by any asbestos-containing materials used

in boiler su?aphed under Navy
speelﬁeat[ons onat tes-Nayy ship’ ﬁ\a.t wag e

lmownmaboﬂermda uipment manufacturer,

like Foster Wheeler, that was not own to the United St-ates
government and the United States Navy.

¢ Itwould be unreasonable to assume that the Navy would
have accepted gratuitous, “nor-expert” comments from
eqmpment manufacturers and vendors about hazards

26

TVEET ADATIORT £ T 4 JATRY 109wt ArI7Y vorvete @ b =+



May. 7. 2008 10:09A% Ko. 9700_ Y

]

—

S T - e
RVUR YERBEYEBZIE I 888 2 5

27

o e 3 R W s W

assodated mth cts they did notmake - and especially
for one about w: Was already fully aware and

much more kncrwledgeable an the manitfacturer or
_vendor.

I declare under penalty of pequry under the laws of the United States of America
that the foregomg facts are true and cortect. Executed this __thdayof February, 2008.

e R LW
Lawren : Shlwell Betts, MD, PhD
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