
Ethyl  Gasol ine Corporat ion
C h r y s l e r  b u il d in g  

135 Ea s t  42nd  St r e e t

NEW YORK October 24, 1952.

INTER-OFFICE
CORRESPONDENCE

PERSONAL & CONFIDENTIAL

Dr. R. A. Kehoe,

Dear Dr. Kehoe:

Referring further to t h e c a s e ,  attached 
hereto is original letter from Mr. Akolt relating t he 

Jack Durham's and his interview with Mrs. 
together with a photostat copy of the copy of 

TTeath certificate.

re

I have discussed this very fully with Mr.
Webb today and we are of the opinion that there doe s 
not seem to be very much of a logical approach to 
Doctors Dorris and Gettlsr. Undoubtedly their work 
will be scientifically correct and if we should sug gest 
that they advise us the results they would probably  
take the position that they were examining the 
organs in a strictly confidential sense and that the y 
can only report to the doctor in Colorado Springs 
who sent them on and/or to Mrs. On the
other hand, if we should ask them xo^pants of the 
organs for our ovai analyses they might resent the 
inference that we mistrusted their medical v/ork.

I believe that Jack Durham is fairly close 
to some of the University of Colorado people and we  
are writing him today in accord with attached copy 
of letter.

We don't know what we can do in this situation 
except to await developments but would be pleased t o 
receive your comments ana recommendations.
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ELMER L. BROCK 
JOHN P. AKOLT 
E.R.CAMPBELL 
MILTON SMITH.JR. 
KARL F. CRASS 
0 . R.TURNQUIST
j. h .s h e p h e r d
ROBERT A.DICK

LAW OFFICES OF

S m it h , B r o c k , A k o l t  & Ca m p b e l l

SUITE 1300 TELEPHONE BUILDING 
D ENVER COLORADO

October SI, 1933

Mr. J. R. Durham,
Ethyl Gasoline Corporation, 
Continental Oil Building, 
Denver, Colorado.

Re: Death of 
Colorado Springs, Colorado

Dear Sir:

I will here report upon the result of the trip whic h you 
and I took yesterday to Colorado Springs at the requ est of 
Mr. A. E. Mittnaoht made to you over long distance t elephone.

was the owner of a filling station and bar­
becue stand known as "Fat Boy Barbaeue* at the north end of 
Colorado Springs on the main paved highway to Denver.  A gen­
eral description of this filling station and barbac ue stand 
is as follows:

Four 10-gallon Clear Vision Pumps in front separate d from 
a little filling station building by a driveway, an d two addi­
tional pumps, one on each side of the filling stati on build­
ing; another driveway separating the filling station  building 
from the barbacue building to the rear. This barbacu e build­
ing is quite a sizable building with a lunch counte r, a number 
of tables, and space for dancing, a kitchen, etc. Of the four 
pumps in front of the station two are used for "Phil lips 66" 
gasoline, one for Phillips second grade gasoline, a nd one for 
Ethyl gasoline. One of the pumps at the side of the station 
is for "Phillips 66" and the other for Ethyl. The Ethyl pumps 
have attached thereto the customary danger warning sign. The 
two Ethyl pumps are connected to one underground st orage tank 
of 560-gallon capacity.

while the owner of the filling station and 
barbacue, did not work at the station, b u ^ ^ r k e d  as the c ook 
in the barbacue. His wife, Mrs. Rose also' worked i n
the barbacue. James Donahue and D. J. cantywere the two 
filling station attendants employed by Mr. Sullivan  to run the 
station. They alternated on the day and night shifts.  The 
barbacue catered to a late evening crowd and would r emain open 
considerably after midnight, and the filling statio n would be 
kept open as long as the barbacue stand was open.
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Mr. J. R. Durham - 2

You and I examined the surroundings and interviewed  Mrs.
, Mr. Donahue and Mr. Canty. I appeared just as a 
ong with you.

^^^ i£ rs .  J H B B l ^ t o l d  us the following story: That Mr. 
■ H H H B P ,  she and their three girls (present ages 20, 17 and 
13) moved to Colorado Springs from Cadiz, Ohio, four ye ars ago, 
and opened up this station and barbacue; that was
at least six feet in height and weighed 247 pounds (h enoe the 
name "Fat Boy Barbacue" given to the stand); that h e was just 
a few days short of being 53 years of age; that he wa s excep­
tionally strong and had not consulted a doctor for s ome fifteen 
or seventeen years; that the two attendants at the fillin g 
station were having a hard time checking out even on  their 
gasoline; that there was a continual shortage and they b eoarae 
suspicious that their gasoline pumps were not properl y gauged 
and that they were making over-deliveries from these  pumps 
which might account for the shortage; that they dete rmined to 
cheok all these pumps and for that purpose borrowed from a 
deputy state oil inspector who lives at Manitou (a su burb of 
Colorado Springs) a 5-gallon measuring can used by t he state 
in checking pumps, which measuring can was graduated f or each 
gallon.

Mrs.flHBflll stated that Mr • (tKKtKF  went out to help 
the two a^enlints make this cheok of the pumps on T hursday, 
September 29, and worked practically all day at the station 
on this check. He came in to the barbacue stand someti me 
shortly after six o ’clock in the evening, made some  remark 
about having a headache, but ate a big steak dinner. Af ter 
dinner M r s w e n t  over to Glockner Sanitarium (a large 
hospital in Coxoraao Springs) to visit her tubercul ar brother 
who is confined in the hospital. (She said something t o the 
effect that this brother had had only a part of one k idney for 
the last few years.) She stated that she stayed at t he hos­
pital about two hours and came back about ten o ’cloc k. Mr. 

had a room in the barbacue stand where he slept 
Lgn.'CST̂  Their home was some distanc^away where Mrs . < 

stayed with t heg i r ^ .  When M r s . ^ H H p ^ c a m e  back from the 
hospital, in  bed an^complained that he did
not feel well. The next day, Friday, September 30, he was up 
and down off and on all day, and had a continual desi re for 
lemonade, orange juice, eto. He had a bad headache, cram ps in 
his stomach and was troubled with dysentery. M r s . ' ^ H H B t  
asked him once or twice whether he wanted a doctor an d he said 
he did not. On the morning of October 1st M r s e e m e d  
muoh worse and about eleven o ’clock they took him t o Glockner 
Sanitarium. He died at five o ’olook that 'evening, October 1st, 
He d i d n o ^ c s e  consciousness and while he1 was in the ho spital 
Mrs. asked him whether he was;pain and he said he w as
not. The family dootor is a Dr. Conway of. Colorado Spring s 
and he was called on the case. The house dootor at Glockner 

irium is Dr. Mullet (correct spelling uncertain). Mrs. 
states that when M r . ^ | H H B M 7 a s  brought to the 

rpitax, Dr. Mullet noticed thatlnf^Tops of his ears  were 
darkened and he then stated he thought he was a vic tim of lead
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Mr. J. R. Durham - 5

poisoning. We gather, however, that the fact that h e had been 
working on the pumps had been told to the doctors. Either be­
fore or after the death, a Dr. Ryder of Colorado Springs  was 
called in. We understand Dr. Ryder is a pathologist. T he body 
was taken to the undertaking parlor of E. T. Beyle in Co lorado 
Springs. There the body was opened and the organs r emoved.
We gather from you that some time after that, Dr. Lest er W. 
Sanders of the College of Medicine of the University  of Cin­
cinnati interviewed Dr. Ryder and requested part of the organs 
and tissues to send to the Medical College at the Univ ersity of 
C ^ ^ n n a t i  for examination, but his reques^ga^refused . Mrs. 
m m m states that Dr. Ryder claims Mr. died from
Xead poisoning. She also states that a pa r ^ o ^ r h e  liv er was 
sent to the University of Colorado for examination and that the 
report came back that they found enough lead in the l iver to 
kill 15,000 men. (Youunder^tand I am reporting what Mr s.

_  said.') Mrs. f l f l A  was frank in stating that she was  
just telling us her unanrstanolng as she got it from the  doctors, 
and suggested that we see the doctors ourselves to ge t it
accurate. She then stated that the remainder of Mr. .  _  __
organs had been kept for safekeeping at Clookner Sa nitarium anc 
are still there; that Dr. Ryder had requested that they b e sent 
for examination to Drs. Norris and Getter of New Yor k University, 
but that she did not want to do it without letting you  know; 
hence her letter to you. She stated that not having  heard from 
you, just before you telephoned her yesterday morni ng, she got 
in touch with an attorney in Colorado Springs named H . T.
McGarry, who had been her husband’s attorney, and t hrough him 
she signed a release consenting to have the organs shi pped to 
New York University. When you telephoned, she then called Mr. 
McGarry and told him to hold up the shipment until afte r you 
came down. She indicated that if you would tell her n ot to, 
she would not send on the organs. You told her, howe ver, that 
you did not want to interfere with her plans, but that i f she 
did send them, you would appreciate it if you would be advised 
as to the findings. She promised she would do this. Y ou also 
asked her if, when the New York University finished  with the 
organs, she would consent to having them examined ag ain by 
someone else of your choosing, and she said she cou ld see no 
objection to that.

Mrs. ̂ p m U f e s t a t e d  that at the suggestion of someone 
she took from the Ethyl pumps four small samplesoft he Ethyl 
gasoline which was in them at the time of Mr . death.
She still has these samples, sealed, in her possessi on, fou 
asked for one, but she stated she was told she should hav e one 
for the United States government, one for the state  government, 
one for the local city or county officials, and one to keep for 
herself.

It was your thought that possibly you could get hold of  one 
of these samples through the state oil inspector. It  was also 
your thought that possibly you could get the official  report 
of Colorado University Medical Department on the liver  examina­
tion through the state oil inspector.
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You and I concluded that for the time being at least  it 
■ would not be advisable to go to see either the doctors or Mr. 
McGarry, the attorney.

We then interviewed at length Mr. Donahue and Mr. C anty

Mr. Donahue states that he started making the check  of the 
pumps alone on the afternoon of Wednesday, September  28th, and 
worked on a ’’Phillips 66” pump for two or three hours . He 
finished this pump on the morning of September29tl^st arting 
in about nine o'clock. About ten o'clock M r . ^ B H B H B |  ca me out 
from the barbacue stand to help him and workedinJoS^ra n until 
about six-fifteen in the evening. They worked on the second ' 
grade gasoline pump for several hours and finally got  to the 
Ethyl pump out in front of the filling station about t hree in 
the afternoon, and then worked on it until about six-fift een. 
The plan of testing when both were working on the p umps was 
this: Mr. Donahue took off the top of the Clear Vision  bowl 
and had a ladder alongside the pump. The 5-gallonmeasu ring 
can was sitting on the ground by the pump. Mr. bad
charge of the hose putting the gasoline into the canu^ rnis 
can, as above stated, was graduated so that it could be told 
just when a gallon was in, two gallons, etc.
would stand over the can and let gasoline into the can  through 
the nozzle of the hose; Mr. Donahue would more or less lie  down 
on the ground so that he could tell Mr. to shut
off the nozzle when the gasoline in the c ^ ^ w a ^ a t  a one-g allon 
height, two-gallon height, etc. If, when they had one gall on 
in the can according to the gauge, the bowl showed mo re or less 
than one gallon taken out of it, then Mr. Donahue woul d get up 
on the ladder and put his hand down into the bowl throu gh the 
open top and regulate the measuring contraptions in the  bowl. 
Sometimes to do this a portion of his hand would be down in 
the gasoline in the bowl.

The filling pipe for the underground Ethyl gasoline  stor­
age tank is over by the second Ethyl gasoline pump wh ich is at 
the side of the station. They had a funnel In this fil ling pipe 
and when the 5-gallon measuring can would be full, they  would 
take it over and pour it back into the underground tank. Mr. 
Donahue stated that he himself probably emptied a co uple of . 
five-gallon cans of the Ethyl back into the storage  tank and 
Mr. several of these cans, but probably not more th an
25 gallons in all. He stated that both in filling the 5-gal lon 
oan for the testing purpose and emptying th^can^bac k into 
the storage tank it was necessary for Mr . face to
be direotly over the top of the oan. This j ^^ ru^oo t  only 
for the Ethyl but also for the other gasoline which was tested. 
The Ethyl pump which, was tested that day was the last of the  
four in front of the station. The quantity of gasoli ne which 
had been taken from the straight gasoline pumps in t heir test­
ing and put back in the underground storage tank is n ot clear, 
but as near as we oan find out it was at least the s ame quantity 
per pump as was taken from the Ethyl pump.

Mr. Donahue stated he probably had a headache himsel f
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the night of September 30th but paid no particular attention 
to it because he had had similar headaches before.

When Mr* ̂ H H ^ w a s  taken to the hospital and the 
doctors found out the’kind of work he had been doin g, these 
doctors interrogated both Mr. Donahue and Mr. Canty  as to how 
they felt and told them that if they started feeling bad, to 
let them know. Mr. Donahue states that along about Mo nday or 
Tuesday following he started feeling bad and was bo thered with 
frequency of urination and went over to Dr. Mullet at Glockner 
Sanitarium who gave him a calcium injection.

Mr . funeral was held on Wednesday, October 5th.
Two or three days after that Mr. Donahue completed the tests 
of the two remaining pumps on the sides of the station , one of 
which was an Ethyl pump. He worked alone on this co mpletion.

Mr. Canty stated that he was on night duty at this ti me but 
knowing the testing was going on he came around the day of Sep­
tember 30th to help out. He got there shortly after 

■ ■ ^star ted to help. Mr. Canty would wait on the trade  ancMDe^ 
^ween times help on the testing. His story as to th e method of 

testing is the same as Mr. Donahue’s. Although Mr. D onahue 
stated there were not over 35 gallons of Ethyl take n out of the 
pump and put back into the storage tank, Mr. Canty, v /hen we 
interviewed him before Mr. Donahue came, gave the fig ures as 
50 or 75 gallons, but frankly stated he could not be su re of 
the amount. He stated that he himself poured one or two  cans 
of the Ethyl back into the storage tank. He stated that when 
they first started the tests that morning, 5 gallon s were drawn 
from each of the pumps in front of the station just to m ake a 
general test of the 5-gallon measurement, and that the se were 
then immediately poured back into the underground s torage tanks 
and that the intake pipes to the different storage tanks  were 
open with funnels in them, including the Ethyl tank . He stated 

that along about eleven-thirty in the morning one of Mr. Sulli ­
van’s girls in the barbacue stand came to the door and c alled 
him to the telephone, and that this girl remarked at t he time 
(looking out the door of the barbacue stand) that there were a 
lot of fumes coming from that open intake of the Ethyl und er­
ground storage tank. The sun was shining in such a way th at the 
fumes showed up.

Mr. Cant^stnhn^Jjhat he started feeling bad on the next 
day after Mr . death  and was bothered with frequency 
of urination and that Sunday evening he went over to th e hos­
pital and got a shot of calcium from Dr. Mullet.

You and I went to the office of the Health Board in  the 
city hall in Colorado Springs and got a copy of the death cer­
tificate. You will please send ih to the'Home Office th e copy 
which you have. It will be noted that this death certi ficate 
states that the cause of death was ’’Acute Lead Pois oning of 
unproved source (Analysis chemical - of organs not permitted)” . 
This death certificate was filed October 4th. The funer al, we

- 0021932



Mr. J.  R,  Durham - 6

understand, was held on October 5th. Apparently the an alysis 
of the organs which this death certificate states w as not per­
mitted must have been made after that time. It will al so be 
noted that this death certificate states that the inj ury re­
sulted from inhalation of Ethyl gas fumes and lead po isoning.
This death certificate will eventually be filed in the office 
of the Bureau of Vital Statistics in our state capitol. W e 
have a statute in Colorado which provides that a cer tified copy 
of a death certificate is admissible in evidence in any c ourt 
and is prima facie evidence of the truth of its oont ents, so a 
certified copy of th^^death certificate will be pri ma facie 
evidence that Mr. as the result of lead poisoning
coming from the inhalation of Ethyl gasoline fumes.

You will recall that Mrs. ̂ M H f f e m a d e  seme remark to 
you indicating that she knew Dr.Sanders had been do wn to Colo­
rado Springs, and referred to him as ’’your doctor."

You and I concluded that it was best^nottoindicate any­
thing except a friendly Interest in Mr.^HHHflflfcdeat h and 
w ^ ^ t h a t  in mind we did not go to see the doctors nor Mrs.

attorney, nor insist that the organs be sent to Dr.  
Robert A. Kehoe of the College of Medicine of the Un iversity 
of Cincinnati. It is entirely possible that a suit aga inst 
the Ethyl Gasoline Corporation or against someone wh ich it 
will have to defend may arise out of this death. The Ethyl 
Gasoline Corporation would no doubt be interested in such a 
suit but it occurred to us that it might even be more inte rested 
in the general consideration of the question as to wh ether a 
death could result from Ethyl gasoline under such c ircumstances 
as disclosed. The maximum death liability in Colora do is 
#5,000. It was our thought that in all probability the examining 
doctors at New York University are responsible and will  not make 
a report contrary to the facts. It was also our tho ught that 
the Home Office of the Ethyl Gasoline Corporation mig ht be 
able to get this report direct or even might be able  to arrange 
for Dr. Kehoe to participate in the analysis.

While we have not given the matter any mature consi dera­
tion, our offhand thought is that there is no legal liabili ty 
for this death upon the part of the Ethyl Gasoline C orporation 
or the Phil^ji^Petroleum Company which company sold  the gaso­
line to M r e v e n  though the death did result from lead 
poisoning from the Ethyl gasoline. This is a matter , however, 
which the Ethyl Gasoline Corporation will probably wa nt to 
consider further.

Mr. i ^ m ^ l e f t  but $300 of insuranc^^ He did not be­
lieve in insurance, according to M r s . ^ m ^ .  Your under­
standing from another source is that he had a #1,000 p olicy 
on which he had borrowed #700. Mrs. spates that she
intends to carry on the business at t h ^ r W R n g  station  and 
barbacue stanc^as she does not know what else to do . She 
said Mr. owned the property, died without a will, and
that some snorTTlme ago they incurred an indebtedness  of 
around $4,000 for new equipment which has not yet b een paid off.
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We have attempted in this letter to give a general 
picture of the situation as we found it on our trip ye sterday 
which will enable the Home Office to determine its future course 
of action. Pending further directions from the Home Off ice 
we do not believe it wise for you or us to interview any further 
people.

We are sending an extra copy of this letter for tra ns­
mittal to the Home Office. You will of course send in your 
summary of the investigation and let us have a copy of it.
Due to the fact that we only wanted to appear in a fr iendly 
position, it was impossible to make notes during our v arious 
interviews and while I have dictated this letter the fi rst 
thing this morning while the matter is fresh in my min d, it is 
possible that some of the figures given may not be ex actly as 
stated to us, but I believe they are pretty accurate.

Awaiting your further directions, we are

Very truly yours,

SMITH, BROCK, AKOLT & CAMPBELL

JPA:H
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